This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


OS 


THE   LAW  OF  COMPENSATION. 


London : 
Printed  by  BrTTEBWOBTH  k  Co.,  Cbanb  Coubt,  £.C. 


PKEFACE 

TO    THE    SECOND    EDITION. 


TN  the  Preface  to  the  First  Edition  of  this  Work 
we  said  that  it  contained  a  complete  collection 
of  all  the  general  statutory  provisions  relating  to  the 
acquisition  of  land  by  corporations,  councils,  and 
companies,  and  to  the  compensation  to  be  paid  to 
owners  for  the  injury  to  their  lands  by  the  construction 
of  works  carried  out  by  such  public  bodies.  It  was, 
too,  up  to  July,  1896,  a  full  record  of  all  the  cases 
which  bore  upon  the  Law  of  Compensation. 

Since  the  original  Edition  was  written  over  two 
hundred  cases  have  been  reported  which  bear  directly 
and  indirectly  upon  the  subject  matter  of  the  book, 
while  Parliament  in  the  interval  has  also  passed  some 
seven  or  eight  statutes  relating  thereto.  These  facts 
show  conclusively  that  there  is  still  much  work  to 
be  done  by  the  Legal  Profession  and  others  in  con- 
nection with  the  compulsory  acquisition  of  land  and 
the  compensation  of  persons  injuriously  affected.  We 
are  assured  that  the  First  Edition  has  proved  useful, 
we    hope  that   the  present   Edition — which   contains, 
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we  believe,  the  whole  law  in  connection  with  this 
important  subject — may  be  of  equal  or  more  service 
to  the  Profession. 

The  arrangement  adopted  in  the  First  Edition  has 
been  adhered  to.  The  Lands  Clauses  Consolidation 
Act,  1845,  which  may  be  regarded  as  the  foundation 
of  the  modem  Law  of  Compensation,  has  been  placed 
first,  the  later  Acts  following  in  chronological  order. 
The  few  statutes  passed  prior  to  1845,  which  are  still 
in  force,  have  been  placed  in  the  Appendix,  and  also 
those'  which  relate  more  particularly  to  London.  In 
the  Notes  to  the  Lands  Clauses  Consolidation  Act, 
1845,  the  Authors  have  endeavoured  to  state  clearly 
both  the  principles  and  the  practice  relating  to  the 
recovery  of  compensation,  while  the  notes  to  the  later 
Statutes  deal  with  the  cases  decided  under  their 
special  provisions,  cross  references  being  given. 

Among  the  new  Statutes  relating  to  this  subject 
are  the  Light  Kailways  Act,  1896,  the  Housing  of 
the  Working  Classes  Acts,  1900  and  1903,  the  Eailways 
(Electrical  Power)  Act,  1903,  and  sundry  Acts  giving 
additional  powers  to  the  Admiralty  and  War  Office 
to  take  or  interfere  with  land.  There  has  also  been 
a  new  departure  in  regard  to  compensation  for  injurious 
affection  in  connection  with  ^^tube  railways'';  the 
clause  sanctioned  by  Parliament  is  set  out  in  the 
notes  to  section  68  of  the  Lands  Clauses  Consolida- 
tion  Act,  1845.     Among  other  additional  matter  will 
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be  found  the  judgments  in  In  re  Bidell  and  the 
Newcastle  and  Gateshead  Water  Co.^  a  previously 
unreported  case  dealing  with  compensation  water  and 
special  adaptability. 

In  order  to  render  the  book  more  easy  of  reference 
a  Table  of  Statutes  has  been  added  and  the  date  has 
been  given  of  each  case  cited  except  where  the  date 
forms  part  of  the  reference.  The  report  of  each 
case  referred  to  in  the  Text  is  that  from  which  the 
nqte  has  been,  for  the  most  part,  compiled.  Eeferences 
to  most  of  the  other  reports  are  given  in  the  Table 
of  Cases,  but  it  should  be  remembered  that  the  point 
under  discussion  may  sometimes  be  omitted  from 
some  of  the  reports. 

J.  M.  B.  B. 
C.  E.  A. 

Temple, 

October,  1903. 
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,  263,  446,  516,  528,  613,  723 

8.  36 ... 

■*• 

67,  655,  763 

8.  36 ... 

...         ... 

..* 

68,556 

8.37... 

...         ... 

69.  520,  555 

8.  38 ... 

...         •*• 

... 

73,88,92,115,447,573,765 

H.  39 ... 

...         ... 

.•• 

6,  36,  74,  573,  766 

8.  40 ... 

... 

... 

7,  77,  392,  573 

8.41... 

...         ... 

... 

77,392,673 

88.  42,  43 

...         ... 

... 

79,392,573 

8.44... 

... 

... 

80,  392,  573 

8.  45  ... 

... 

... 

81.392,573 

8.  46 ... 



... 

...  81,  88,  116,  392,  673,  767 
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8,47,48        82,392,573 

8.  49 82,  96,  97,  283,  392,  444,  573 

8.50 51,83,392,573 

8.  51 81,  87,  115,  181,  228,  392,  573 

8.  52 89,  392,  446,  673,  723 

8.53 67,90,392,673,606 

8.64 91,392,573 

8.55 93,392,573 

8.56 HI.  93,  392,  573 

8.57 93,392.673 

8.68 91,94,172,392,768 

8.69 94,209,392,767 

8.60 95,392 

88.61,62      96,392 

8.  63 tS2,  96,  115,  262,  283,  350,  392 

8.64 94,109,392,768 

68.65,66 109,392 

8.67 110,392 

8.  68  ...  6,  10,  39,  45,  66,  (57,  73.  81,  87,  88,  92, 110,  203, 

240,  350,  351,  355,  392,  445,  468,  769,  770 

8.69 131,181.183,569,613,713 

8.  70 152,  183,  569,  713 

8.71 163,569,613 

88.  72,  7;J      164,  569 

8.74 167,  1»8.  569 

8.75 170,569,771 

8.76 68,171,197,569 

8.  77 68,  173,  ■>69,  771 

8,78 174,569 

8.79 176,569 

8.  80 2,  3, 178,  569,  571,  713,  726 

8.81 12,17,199,395 

8.82 12,181,200.395 

8.83 90,181,202,395 

8.84 203 

8.  86 13,  14,  27,  38,  42,  95,  113.  181,  182,  193,  205, 

240,  247,  250,  330,  350, 436,  442, 478. 
641,681,772—775 

88.86,87     214 

88.88,89      217 

8.90 218 

8.91 211,218 

8.92 6,41,42,208,219,254,541.567,776 

8.93 226 

8.94 10,88.227 

8.95 228 

8.96 229,439 

s.  97 230,771 

8.98 231 

88.  99, 100 282 

8. 101         233 

88.102,103 234 

8.  104  234,  389,  397 

8.105         236 

8.106  95,236 

8.107  237,771 

8.108  237,239 

8.109  239,771 

8.  no         239 

8.111  240,771 

8.112         241 

8.113  241,771 

s.  114  238,242 

ss.  115,  116 243 

B.  117  244,771 
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•.  118  244 

8.119  246,777,778 

..120         246 

8.121  :>(;,  3^,48,246,541,  77» 

a.  122  249,780 

«.  123  41,249,583 

s.  124  260.567 

g.125         252 

».  126         253 

..127  254,  :.HJ2, 458 

a.  128  2B0,  <4y,  400,  504,  735,  780 

».  129, 130 283,449,504,585,735 

..131  283,449,504,585 

..132  284,449,504,585 

^133  286,461,541.559 

..134  268,342 

..135  289 

^136  81,289 

iM.  137,  138 270 

».13»— 141  271 

^142         272 

&143  53,272 

..144      )m 

R.145  76,84,85,272 

as.  146,  147 273 

*».148,  149 274 

M.  150,  151 275,581 

M.  152,  158 276 

Schcds.        ...        276>277 

c  19.        (Lftnd.  Ckoaes  Coniu'isLitioD  (Seoiliod)  .Vet,  \s[r*)     ...      81, 

275,  349,  386,  403,  404,  425,  430.  592 

8.7 391 

^10 4<te 

».38,68      392 

».  80,  82      395 

c.  20.        (RailwmjflClaascsCoiuolidaiiun  Act,  1815)         ...      278—343, 

385,  424,  441.  443,  503,  614,  737 

..1 278 

8,2 279 

8.3 8,279 

■8.4,5        282 

».  6 116,282,  331 

8.7 34,2.52,284 

8.8 286 

88.9,10      286 

8.11 286,425 

8.12 287 

3.13 286,425 

8.14 288 

8.15 289 

8.  16 1 16,  2U5,  256,  290,  301,  :K>6 

8.17 296 

88.18,19      297,435 

88.20—22 296,435 

8.23...        ...        ...        ...        ...        ...        ...        ...    296 

8.24 298,435 

88.25—29 299 

8.30 299,435 

8.  31 299 

8.32 40,300,302 

8.33 40,301 

88.34—56 302 

W.37,  38      303 

88.39,40     304 

88.41—43 306 
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11.44 ao6 

S.46 25,a06 

8.46 292,307 

B.47 30B 

00.48,49      908 

8.50 310 

80.61—63 311 

8.64 313 

88.  65,  56      314 

88.67,68      315 

88.  69,  60      316 

88.61,62      317 

88.  63 — 65 318 

8.66 319 

8.67 320 

8.68 105,228,256,320 

8.69 105,322,384 

88.70,71      384 

8.72 385 

8.73 321,386 

88.74—76 386 

8.  77 13,  105,  32&  334,  597 

8.  78 2,  106,  208,  390,  334,  338,  360,  .597 

rt.  79 333,361,597 

8.80 336,861,697 

8.  81 208,  837.  362.  597 

8.82 338,597 

83—85         389,597 

88.86—125 339 

88.126,127 840 

88.  128—1.33  341 

88.134—137  342 

8.  1.S8  269.342 

8.189  '343 

88.140—164 343 

c.  33.     (Kailway8  Claafte^  Contiolidation  (Scutlaud)  Act,  1845)  : 

293,  312,  424,  435 

8.  73 326,  385 

c.  70.     (Church  Building  Act,  1845)  690 

c.  118.  (Incloeure  Act,  1845)          ...          388,  484—486,  614,  626,  627 
88.  16,  133 138 

9  &  10  Vict.  t.  78.    (Tithe  Act,  1846)      472 

c.  74.     (Batb8andWiLshhou8C8  Act,  1846)  137 

c.  105.  (ComiDi8sionern  of  HailwayH  Act,  1846),  ss.  2,  9  ..  ...       59 

10  &  11  Vict.  c.  14,    (Market!*  and  Fairs  Clauses  Act,  1847)— 

8.1 344 

8.2 345 

8.6 344.603 

8.7 346,603 

K8.8,9  346,603 

88.10,11     347 

88.17,18     348 

88.  51—60 603 

c.  15.     (GaAWorksClauHCH  Act,  1847)         29,448,488 

8.6 449,489 

8.7 449 

c.  17.     (Waterworks  Clauses  Act,  1847)     112,  448,  493—494 

8.  1 349 

8.2 350 

8.6 21,  116,349 

8.7 352 

88.  9— 11     363 

8.12 29,  116,  3.11.  364,770 

8.  13 3.56 

8.14 366 
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88.  15—17 367 

8.  18 13,  105,  358,  4tfH 

8.19 358,493 

88.20,21      369.493 

88.22,23      360,493 

88.  24,  26 361,  493 

8.26 362,493 

8.27 116,363,493 

88.28,29      29,364 

88.30—34 29,365 

88.90,91      365 

8.  93 355 

c.  27.    (HarboDfs,  Docks  and  Piers  Clauses  Act,  1847) 366 

8.1 366 

88.2,3  367 

S.6 367 

8,7 368 

S8.  8,  9, 10 369 

88.11,12     370 

88.  13,  14,  20  371 

88.21,97     372 

R  98  S7S 

c.  28.    (County  Bridges  Act,  i847)!!!         ..*         612 

c.  34.    (Towns  Improvement  Clauses  Act,  1817) — 

88.2,3  376 

8.19 ...     374 

88.20,21      876 

88.214,215 376 

c.  38.    (Land  Drainage  Act,  1847) 405,422 

8.9 422 

88.  10,  11      423 

c.  65.    (Cemeteries  Clauses  Act,  1847) — 

8. 1 377 

S.2 378 

88.6,  7        378 

88.8,9, 10 379 

88. 11—17 380 

8.18 381 

8.40 379 

c.  cclxxx.  (City  Improvement  Act,  1847)  ...         76 

11  k,  12  Vict  c.  43.    (Summary  Jurisdiction  Act.  1848) 270,  272 

8.  11 62 

c.  45.    (Joint  Stock  Companies  Winding-up  Act,  1 8 lb) 387 

c.  63.    (Public  Health  Act.  1848) 125 

s.  125           •      485 

c.  clxiii.  (City  of  London  Sewera  Act,  1848)         108,  558 

12 1 13  Vict.  c.  45.  (Quarter  Seseiona  Act,  1849  (Baines'  Act)  )          273 

c.49.    (.School  Sites  Act,  1849)      466 

13&14  Vict.  c.  21.    (Act  for  Shortening  Language  in  Acts  of  Parliament, 

1850),  8. 4           6 

c.  28.    (Trustee  Appointment  Act,  1850) 20 

c.  83.    (Railways  Abandonment  Act,  1850)          577 

s.  15 382 

8.17 260,382 

8.18 383 

8.19 383 

88.20,21,22           384 

88.23,25      385 

88.26,27      386 

8.34 260,386 

**  &  15  Vict.  c.  24.    (School  Sites  Act,  1851)       455 

c.42.    (Crown  Lands  Act,  1851) 474 

c.  64.    (lUilway  Regulation  Act,  18S1) 382 

8.3 69 
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14  &  15  Vict.  c.  70.    (Kailway«  Act  (Ireland),  1851)       27.5 

c.  91.    (City  of  IxMidon  Sewera  Act,  1861)  721 

c.  104.  (Episcopal  and  Capitnlar  Estatoi  Act,  1851)       1H7 

15  k  16  Vict.  c.  28.    (CommiHsionen  of  Workft  Act,  1852)        474.  475 

c.  41).     (School  Sites  Act,  1852)      4.55 

c.  79.    (Indonnre  Act,  1852)  235,396 

«.  22 388»483 

c.  81.    (County  Hates  Act,  1852),  8.  26      268 

c.  85.    (Burial  Act,  1852) 377 

16  &  17  Vict.  c.  107.  (Customs  Consolidation  Act,  1853)  390 

88.332—^34  390 

9.335  380 

88.836,337 301,400 

88.338,339 382,400 

88,340,341 383,400,475 

s.  342  390,  393,  400.  475 

>w.  343,  344 384,  400,  475 

8.  345  396,  400,  475 

c.  137.  (Charitable  Trusts  Act,  1853)  456 

17  &  18  Vict  c.  34.    (Attendance  of  Witnesses  Act,  1854)        522,  527 

c.  67.    (Defence  Act,  1854)  703 

M.  1—3        707 

c.  97.    (Inclosnre  Act,  1854)  389,  483 

88.15—17 235,386 

88.  18—20 398 

c.  104.  (Merchant  Shipping  Act,  1854)      509 

c.  112.  (Literary  and  Scientific  Institutions  Act,  18.~>4) 527 

c.  125.  (Common  Law  Procedure  Act,  1854)       51 

8.  3 56,  530 

8.4 56,627,630 

8.5 56,520,530 

88.6,7  56,530 

8.8 56,81,624,630 

88.9,10        66,530 

8.11 56,617,530 

88.12,13      56,519,530 

8.  14 66,  530 

8.15 56,523,530 

8.16 530 

8.17 56,514,630 

8.59 81 

8.68 133 

18  &  19  Vict  c.  55.    (Duchy  of  Lancaster  (Lands)  Act,  18:>5) 462,  479 

c.  117.  (Ordnance  Board  Transfer  Act,  1855)       ...  404,  703,  7t»8 

c.  120.  (Metropolis  Management  Act,  1855)         ...  108,  118,  122,  406, 

558,  729,  739 

8.68 729 

8.69 729,738 

8.70 730 

8.86 73a  743 

8.88 743 

8.90 718 

8.96 721 

8.119  730 

8.  120  781 

8.135  729,731,738 

8.  144  721 

88.150-152  733,736 

88.  153,  154 734,  736 

8.165  736,736 

8.211  735 

8.  225  735,  746,  747 

88.  226,  230 736 

c.  124.  (Charitable  Trusts  Amendment  Act,  1855)  456 

8  29  2U 

c.  128.  (Burial  Act,  1855)    *.'.!        *.*.!         ''.        !!!        !!!        ...    379 
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19  k  20  VicL  c.  55.    (Charch  Bailding  Commiwionen  (Transfer  of  Fowen) 

Act,  1856) 689 

c83.    (CoMt-Guard  bcrvLc  Act,  18oG) 404,437 

8.4 390,399 

R.  5 390,400 

c.  104.  (New  Parishes  Act,  1856) 690 

c.  112.  (Metropolis  Management  Act,  1836)         739 

c.  120.  (Settled  Estates  Act,  1856) 158 

iQk'Il  Vict.  c.  43.    (Sommary  Jnrisdiction  Appeals  Act,  1857)         ...  53, 273 

c.  81.    (Bnrial  Act,  1857),  s.  24      379 

c.  cxWii.  (Thames  Conservancy  Act,  1857)  740 

21  ac  22  Vict.  c.  44.    (UniverBity  and  College  Estates  Act,  1858),  ha.  27,  28   ...     141 

c  73.    (Stipendiary  Magistrates  Act,  1858),  s.  1 8 

c.  104.  (Metropolis  Management  Act,  1858),  s.  2 7.32 

22  i  23  Vict  c  12.     (Defence  Act  1859)  580,  703 

8.  2 704 

S.4 707 

c  21.    (Queen's  Kemembrancer  Act.  1859)  703 

8.8 713 

23  &  24  Vict  c  16.    (Monicipal  Corporation  Mortgage*  Act.  etc.,  1860)        ...     4a3 

c.  30.    (Publiclmprorements  Act,  1860)  ...         596 

c.  38.    (Law  of  Property  Amendment  Act,  1860)  ...         i:»l,  155 

c93.    (Tithe  Act,  1860)      472 

C.97.    (Railways  (Ireland)  Act,  ll*6u)      246 

c.  106.  (Lands  01aa<4e8  Conolidation  Acts  Amendment  ^Vct,  1860) : 

2,  8,  413,  430,  447,  449,  457,  703 

88.1,2         13,23,401 

88.3,4,5      402 

8.6 403 

8.  7 4.  399,  403,  437,  703,  704,  707 

8.8 404 

c.  109.  (Compulsory  Cbarih  Kiite  Abolition  Act,  I860) 689 

c.  112.  (Defence  Act,  1860) 703 

*  88.9,12,13,14       708 

88.  15—19 709 

8.20 713 

8.21 713,714 

88.  22,  23      713 

88.36—38 709 

8.45 708 

8.46 707 

c.  136.  (Charitable  Tra.st.s  Act,  1860)        456 

c.  142.  (Union  of  BeneHces  Act,  1860)      98 

24  &  25  Vict  c.  45.    (General  Pier  and  Harboar  Act,  1861)     366 

88.  15,  25      366 

c.  133.  (Land  Drainage  Act,  1861)  405,690 

88.1-3   406 

88.4—15   406 

8.6 407 

8.16 406 

88.17,18  409 

88.19—22 410 

88.23,24   411 

88.25—28 412 

8.29 413 

88.30—32 414 

88.33,42—44    415 

88.45—47,54    41S 

8.  55 417 

88.56,57,67     418 

88.72—74 419 

88.  75,  76   420 

88.  77,  78   421 

88.82,83   422 

25  &  26  Vict  c.  19.    (General  Pier  and  Harbonr  Act  (1861)  Amendment  Act, 

1862),  8.  19      366 
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25  &  26  Vict,  c  61.    (Highway  Art,  1862)  697 

».  44 702 

c.  69.    (HarbonTH  Transfer  Act,  1862>— 

88.  2,  6         297 

8.5 371 

c.  89.    (Ck>mpanie8  Act,  1862)        12 

8.82 69 

B.  199           383 

c.  93.    (Tbames  Embaukment  Act,  1862) 106 

c.  102.  (Metropolis  Management  Act,  1862)        733,  739 

8.22 736 

8.24 737 

8.26 736 

88.  32,  34      737 

8.35 738 

8.68 730 

8.73 718 

8.74 747 

26  &  27  Vict.  c.  43.    (Post  Office  Lands  Act,  1863)        479 

c.  66.    (Volanteer  Act,  1863)-- 

88.  24,  26      585 

88.31—40 680 

c.  92.    (Railways  ClaiiRcs  Act,  1863)         287,  614 

8.3 424 

8.4 287,288,424 

8.6 425 

8.  7 309,425 

8.8 425 

88.10,11     426 

88.20,21     427 

88.45—47 428 

c.  93.    (Waterworks  Clauses  Act,  1868) 349,448 

HS.  3— 10      ^ 363 

c.  112.  (Telegmph  Act,  1863)         \ 691 

8.6 592 

88     7    21  fiflfl 

27  &  28  Vict.  c.  67.    (Admiralty  J^iids  and  Works  Act,  1864).*.'.         ..*.        404, 610 

88.1,2         430 

88.3—6        431 

88.7—9      432 

88. 10, 11     433 

88. 14-18 434 

88.19,20     435 

88.  21—24 436 

88.2.5—27 437 

c.  89.    (Defence  Act  Amendment  Act,  1864),  r.  4  430 

c.  101.  (Highway  Act,  1864)  697,698 

8.46 698 

c.  114.  (Improrement  of  Land  Act,  1864) 144, 145,613 

c.  121.  (Railways  Construction  Facilities  Act,  1864)— 

S.3 17,438 

8.4 499 

M.5,23       440 

8.30 11,441 

8.31 441 

28  &  29  Vict.  c.  124.  (Admiralty  Powers  Act,  1865)       433 

c.  126.  (Prison  Act,  1865) 497,498 

88.23,44     486 

8.45 499 

29  &  30  Vict.  c.  90.    (Sanitary  Act,  1866) 532 

c.  122.  (Metropolitan  Commons  Act,  1866)           ...            614,  626,  738 
8.15 738 

30  &  31  Vict.  c.  127.  (Railway  Companies  Act,  1867)     382, 442 

8.36 42,206,209  210,442,772,773 

c.  131.  (Companies  Act,  1867)        ..     383 

8.37 12 
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31  ft  32  Vict.  c.  37.    (DocnmenUry  Evidence  Act,  1868)  588 

c.  119.  (Regalation  of  RailwayR  Act.  1868)— 

il2 281 

^24 443 

11.33 447 

R.  41 40.  50,  75,  8:>,  443 

8.42 444 

ffi.43,44        445 

A  45 445.446,606 

c.  130.  (Artizans'  and  Laboorera*  Dwelling))  Act,  1868)  ...        546,547 

32  ft  33  Vict.  c.  18.     (Landa  Clautes  Consolidation  Act,  1869)...       2,  8,  64,  445,  458 

•.I 12,90,446,606 

H.2 447 

8.3 7,76,80.447 

8.4 447 

c.  27.    (.Wine  and  Beerhonjte  Act,  186«J),  h.  8       100 

c.  41.    (Poor  Kate  Assessment  and  Collection  Act.  1867)         ...  267 

c.  73.    (Telegraph  Act,  1869)         491 

c.  107.  (Metropolitan  Ck>mmons  Act,  1869)          738 

c.  110.  ((niariUble  Trusts,  1869) 456 

c.  114.  (Abandonment  of  Railways  Act,  1869) 388 

ss.  4.  9         383 

(Victorian  Lands  Compenisation  Act,  1869)         108 

33  ft  34  Vict.  c.  35.     (Apportionment  Act,  1870) 153 

c.  70.  (Gas  and  Water  Works  Fscilitipi*  Act  1870)  ...  448,  449 
».10 448 

c.  75.     (Elementary  Education  Act,  1870)...  10,  29,  126,  45] ,  472 

ss,  19,  20     451,  747 

s.  21 465,747 

s.  22 466,747 

c.  77.    (Juries  Act,  1870) 78 

ss.  16,  17      92 

g.  31 81 

34  ft  35  Vict.  c.  41.    (Gasworks  CIaa<*es  Act,  1871)        449,  489 

88.1,3,6,9,10       449 

ss.  38—42,  45.  46 488,  489 

c.  86.     (Kegnlation  of  Forces  Act,  1871).  s.  17 580 

c.  xxi.  (Lloyd's  Act,  1871) 506 

33  ft  36  Vict.  c.  27.    (Elementary  Education  Act  (Amendment)  Act,  1872)  ...     451 

c.  44.     (Court  of  Chancery  (Funds)  Act,  1872) 134,  569 

SH.  4,  6  133 

s.  5 155 

c.  68.    (Military  Forces  I.K>calisation  Act,  1872) 404,  590 

36  ft  37  Vict.  8.  50.     (Places  of  Worship  Sites  Act,  1873)         690 

c.  66.     (Supreme  Court  of  Judicature  Act,  1873 152 

8.  3 6,  133 

s.  4 6 

8.25(8)       47,48 

8.31 133 

s.  34...  13.3,213 

w.  56— 59 5,30 

(Defence  Act,  1873) 609 

(Elementary  Education  Act,  1873),  s.  15 465 

(Gas  and  Water  Works  Facilities  Act  (Amendment  Act, 

1873)  448 

(Board  of  Trade  Arbitration,  etc,  Act,  1H74)     ...        490,634 

s.  3 635 

8.6 59 

(Attorneys  and  Solicitors  Act,  1874),  r.  12  608 

(Vendor  and  Purchaser  Act,  1874)  721 

(Statute  Uw  ReTision  Act,  1874) 703,  704 

(Artizans'  and  liabourers'  Dwellings  Improvement  Act, 

1875) 6.33,536,666 

8.19 541,544 

8.20 544 

Sched.  .37,472,564,668,570 


C.72. 
c.  86. 
c  89. 

37  ft  38  Vict. 

C.40. 

38  ft  39  Vict 

c.68. 

c.  78. 

c.  94. 

.  c.  36. 
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38  &  39  Vict. 

C.  Tia. 

(Public  Health  Act,  1875)  ...     30,128, 

347,  377,  454,  457, 486, 
493,  505,  517,  558,  743 

8.4 

457,459 

•.13 

405 

8.16 

..      29,461,466,469 

w.  27,  39,  45,  51     

460 

s.  54 

...     29,  364,  461.  469 

88.131,141 

460 

8.144            

460,  470,  697 

8.  154            

460 

8.  157            

355 

8.160           

...     374 

8.  161            

448 

88.  166     169            

346,460 

88.173,174 

12 

8.175           18,347,374.467,468,558,594 

8.176            ...         254,457,462,468, 

470.501,50.3,511,535, 
558,  559,  594,  604,  734 

8.177           

...    481.511,558,594 

8.  178          462. 

500,  511,  558.  .->94.  595 

8.  179            

462 

8.180            

...    462.  516,  52.3.  525 

8.181             

466 

8.267            

466 

8.293           

461,  597,  59S 

88.296,297 

...    461,  501,503,  594 

8.298            

461,594 

s.  305            

467 

8.308            52, 

3«;4,466.  467t495.  702 

8.316            

470.559 

8.327            

405 

8.332            

459,471 

8.334            

459 

c.  66. 

(Statute  IjLvr  ReviKion  Act,  1875)... 

271,275,401 

c.  83. 

(I^ocal  Loans  Act,  1H7.'>)      

155 

39  &  40  Vict 

.  c.  36. 

(Customs  Consolidation  Act,  1876) 

390 

88.275,276 

390,475,476 

c.  56. 

(Commons  Act,  1876),  s.  7 

624,626,627 

40&41  Vict 

.  c.  18. 

(Settled  J^tates  Act,  1877),  8.  16    ... 

19 

c.  21. 

(Prison  Act,  1877) 

497,499 

8.49 

499 

c.  35. 

(Metropolitan  Open  Spaces  Act,  1877) 

481 

c.  57. 

(Supreme  Court  of  Judicature    (Ireland)    Act,   1877), 

88.4,5 

6 

41  &  42  Vict 

.  c.  42. 

(Tithe  Act,  1878)      

128,454 

8.  1 

460,473 

8.2 

473 

c.  71. 

(Metropolitan  Commons  Act,  1878) 

614,738 

c.  76. 

(Telegraph  Act,  1878)         

591,592 

C.77. 

(Highways  and  LocomotiTcs  (Amendment)  Act,  187.<%)  ...     698 

8.27 

702 

c.  cxxvii.  (Corporation  of  I^ondon  (Open  Spacer)  Act,  1878)   ...     626 

42  k  43  Vict. 

c.  31. 

(Public  Health  (Interments)  Act,  1H79) 

380 

88.2,8           

377 

c.  36. 

(Customs  Buildings  Act,  1879)       ... 

390,394 

S8.  1,2,  3      

474 

88.4,5,6      

476 

8.8 

478 

c.  37. 

(Commons  Act,  1879)           

485 

C.49. 

(Summary  Juristiiction  Act,  1879) 

270,272 

8.20(10) 

8 

8.31 

273,548 

8.32 

273 

8.33 

53,273 

88.39,43      

91 

8.50 

52 
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42  k  43  Vict.  c.  63.    (ArtizanB  and  Labourers   Dwellings  ImproTement  Act, 

1879)  533,  664,  565,  567 

c.  64.    (Artizanft  and  Labourers  Dwellings  Act  (1868)  Amend- 
ment Act,  1879)     546 

c.  cxcviii.  (Thames  River  Prevention  of  Floods  Act,  1879)  :     736,  739 

8.2         739 

68.  14—16,  18 740 

88.25—27  741 

s.  28        742 

8.43       730 

43  Vict.  c.  8.  (Artizann  and  Labourers  Dwellings  Act,  1880) 546 

43  k  44  Vict.  c.  S.      (l«le  of  Man  Loans  Act,  1S80) 155 

c.  46.     (Universities  and  College  £states  Act  Amendment  Act, 

1880),  s.  24 141 

44  k  45  Vict  c.  10.     (Inland  Revenue  Buildings  Act,  1881)      474 

C.20.     (Poit  Office  (Land)  Act,  1881)       477,591 

8.1 477 

s.  3 210,477 

SS.4— 6        479 

s.  7 479 

«.8 480 

c.  24.    (Summary  Juristliction  (Powers)  Act.  1881)       ...        270,  272 

c.  34.     (Metropolitan  Open  Spaces  Act,  1881),  s.  9         481 

c.  4 1 .    (Conveyancing  and  Law  of  Property  Act,  1881) ...        200,  264 

8.4 200 

8.39 19 

8.  49 ^ 265 

c.  44.    (Solicitors  Remuneration  Act,  1881)         ...  186,  200,  460 

45  k  46  Vict  c.  15.    (Commonable  Rights  Compensation  Act.  1882)  ...       235,  389, 

396,614 

88.1,2  483 

88.3,4  485 

88.5,6  486 

c.  21.     (Places  of  Worship  Sites  Amendment  Act,  1882)  ...     690 

c.  32.    (Public  Offices  and  Sites  Act,  1882)  404,  474 

c.  38.    (Settled  Land  Act,  1882)     142,145,561 

8.2(1)         143 

88.3,4         132,133 

8.21 143,151,155 

8.22 133,144 

8.25 146,147,148 

8.26 147,149 

8.  32 142,  143,  155 

8.34 167 

8.36 167 

8.66 18 

8.58 133 

8S.  59— 61 19 

c.  39.    (Conveyancing  Act,  1882) 19 

c.  50.    (.Municipal  Corporations  Act,  1882) — 

a.s.  5,  107      403 

8.108  17,26 

s.  145  268 

8.  158  8 

c.  54.    (Artizans  and  fialMurers  Dwellings  Act,  1882)  ...        533,  544, 

546,  565 

Sched 564,  565,  573,  574 

c.  56.    (Electric  Lighting  Act,  1882)        510 

88.1,2         487 

89.3,4  487 

8s.  10,  12      488 

8.16 489 

8.17 119,489 

88.28,32      490 

8.33 491,496 

€.7.").    (Married  Women's  Property  Act,  1882)     19,164 
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46  &  47  Vict.  c.  15.    (f^nds  Claimes  (Umpire)  Act,  1883)        ...     3.  8,  59,  447,  461 

M.  1,2         482 

c.  29.    (Supreme  Coort  of  Jadicatare  (Funds,  etc.)  Act,  1883)...    133. 

134,  394,  569 
c.  37.    (Public  Health  Act,  1875  (Support  of  Sewern)  Amend- 
ment Act,  1883)         128,  358,  450,  459,  491 

M.  1—3        483 

».  4,  5         486 

c.  39.    (Statute  Law  ReviBion  Act,  1883) 447 

c.  61.    (Agricultural  HoldingR  (England)  Act,  1883)     601 


M.  31,  42        

., 

...     144 

47  &  48  Vict.  c.  43. 

(Summary  JuHiwliction  Act.  1881) 

270,317 

8.4 

"270 

.  272,  273 

8.6 

...     273 

f».  7 

.. 

...       52 

c.  51. 

(Prison  Act,  1884) 

,, 

...     497 

88.1,2          •••         

...    487 

c.  61. 

(Judicature  Act,  1884)— 

88.9,10         

...     5.30 

8.11 

517.  530 

8.16 

., 

...     527 

c.  72. 

(Di8U8ed  Burial  Ground8  Act,  1884) 

,, 

...       98 

9.  5 

...     721 

c.  76. 

(Po8t  Office  (Protection)  Act,  1884)— 

8.  15 

...    479 

8.51 

.. 

...     479 

48  k  49  Vict.  c.  32. 

(Tithe  Kentcharge  Redemption  Act,  TS8.5),  8.  2  . 

...     473 

c.  36. 

(Artillery  and  Rifle  lUnges  Act,  1885)     ... 

.. 

...     580 

8.3 

580,  587 

c.  72. 

(Housing  of  the  Working  Classes  Act,  1885) 

.. 

532,  546 

49  &  50  Vict.  c.  5. 

(Drill  Grounds  Act,  1886) 

.. 

...     580 

50  &  51  Vict.  c.  16. 

(Local  Loans  Act,  1887)      

.. 

...     164 

c.  27. 

(Markets  and  Fairs  (Weighing  of  Cattle)  Act,  1887^ 

...     347 

c.  30. 

(Settled  Ijind  Acts  (Amendment)  Act,  1887)— 

8.1 

143,144,145 

8.2 

., 

...     143 

c.  32. 

(Open  Spaces  Act,  1887)      

(Allotments  Act,  1887)        457,  500 

460 

,  481,  482 

c.  48. 

,511 

,  596.  599 

8.2 

,, 

500,  598 

«.3 50a598, 

600—602 

S8.5— 8         

...     601 

8.11 

603,598 

8.12 

...    504 

88.  16,  17      

...    605 

c.49. 

(Charitable  Trusts  Act,  1887)         

...     456 

c,  55. 

(Sheriffs  Act,  1887) 

...77,  89 

c.  65. 

(Military  Tramways  Act,  1887) 

(Electric  Lighting) 

...     590 

51  &  52  Vict.  c.  12. 

...     487 

c.  20. 

(Glebe  Lands  Act,  1888) 

18, 140 

c.  25. 

(Railway  and  Canal  Traffic  Act,  1888)      ... 

...     592 

c.  29. 

(Lloyd's  Signal  Stations  Act,  1888) 

...     506 

88.1,2           

...    606 

8.3 

...    607 

8.4 

...    510 

88.5—10       

...     510 

c.  41. 

(Local  Government  Act,  1888)       

511,598 

s.  3 

...     512 

8.11 

...     511 

8.34 

...     505 

8.39 

...     603 

8.40 

...     718 

8.64 

...     511 

8.65 

457,611 

8.72 

..     17,26,4U3 

8.83 

...     286 

8.87 

...     642 
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51  A:  52  Vict.  c.  43.    (County  Courts  Act,  1888) 689 

C.46.    (Oaths  Act,  1888)      81,82 

8.1 7,62,274,520 

s.  3 62 

8.5 61 

c.  52.    (Public  Health  (Building  in  Streets)  Act,  1888) 355 

c.  67.    (Statute  Law  Reyision  Act,  1888) 703 

52  k  53  Vict  c  30.    (Board  of  Agriculture  Act,  1889) 149,  396,  397,  411 

8.2 473 

8.  11 636 

c.  49.    (Arbitration  Act,  1889)       114, 123,  466, 513,  622, 

689,  612,  623,  655 

8.  I ;         ...     56,68,613 

8.2 58,63,228,614,607 

8.3 263,617 

8.4 617 

8.5 59,60,518 

8-6 57,519 

8.7 56,64,68,70,519 

8.8 61,621 

8.9 51,56,465,623 

8.  10 70—72,  616,  623,  528 

8.11 66,69,72,626,529 

8.12 466,626 

88.  l.S— 17 526 

8.18 61,627 

8.19 56,71,72,627 

8.20 64,628 

8.21 619,629 

8.22 61,629 

8.23 629 

8.24 54,68,613,629 

8.25 513,630 

8.26 630 

88.27—30 631 

Sched.  1.      ...  58,  60,  61,  63,  64,  228,  263,  616,  607,  613 

c.  63.    (Interpretation  Act,  1889) 399 

8.3 5,459 

8.8 1 

8.9 2 

8.12 281 

8.13 52.91 

8.23 3,8,447 

8.35 8,9 

S3  &  54  Vict.  c.  5.      (Lunacy  Act,  1890),  88.  116,  120 19 

c.  15.    (Open  Spaces  Act,  1890)      481 

c.  16.    (Working  Class  Dwellings  Act,  1890)       532 

c.  25.    (Barracks  Act,  1890)— 

■8.2,3         580 

8.4 710 

c.  44.    (Supreme  Court  of  Judicature  Act,  1890),  s.  5    179 

c.  65.    (Allotments  Act,  1890)        600,  596, 599 

8.2 500 

-.3 698 

c.  69.    (Settled  Land  Act,  1890)— 

8.10 133 

8.13 143,147,148 

8.14 143,161 

8.16 141,143,147,149 

8.18 144 

c.  70.    (Housing  of  the  Working  Classes  Act,  1890)       ...38, 100,  221, 

532,  596,  631,  636,  640 

88.1,2         632 

8.3 633 

88.4,5         53H 

L.C.  c 
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53  &  54  Vict  c.  70.    (Hoaaingof  the  Working  Clanes  Act,  IS^^—eoniUued.    pagb 

8.6 533 

B.7 634,637 

g.  8 536,564,637,638 

8.9 537 

8.10 533 

8.11 534 

8.12 534,537 

88.13,14.15  538 

88.  16—19 640 

8.20 540 

8.21 97,116,534,535,542.598 

8.22 641,544 

8.23 634,645 

88.24—26 545 

8.27 645 

88.28,29      546 

88.30,31      547 

8.32(3)       547, 63«,  639 

8.34 638 

8.86 547,549 

8.38 108.54B 

8.39 651,638 

8.40 664 

8.41 554.559,632,638 

8.49 557,639 

88.  60,  53      567 

88.64,55      558,632 

8.56 668 

8.57 457,558.632,639 

8.58 ...     669 

88.69,60      660 

88.72,73      533,660 

8.74 17,144,561 

8.76 639 

8.77 562 

8.78 541.544,562 

8.86 ...     563 

8.87 563.640 

88.92,93      563 

Sched.  II ...       539,641,545,549,564 

64  k  55  Vict  c.  17.    (Charitable  Trusts  (Recovery)  Act,  1891) 456 

c.  64.    (Ranges  Act,  1891) 580 

8.11 580,703,710 

c.  67.    (Statute  Law  Revision  Act,  1891),  s.  1     ...       1,  217,  274,  278, 

281,  282.  297,  819,  344,  366,  382 

c.  70.    (Markets  and  Fairs  (Weighing  of  Cattle)  Act,  1891)    ...    347 

c.  71.    (Public  Health  (London)  Act,  1891)        633 

8.43 730,786,743 

8.44 743 

65  &'.66  Vict.  c.  19.    (Statute  Law  Revision  Act,  1892)  ...      132,  165,  179,  202,  214, 

217,  287,  270—272,  277,  401,  403 
c.  27.    (Parliamentarj  Deposits  and  Bonds  Act,  1892)  ...383, 384,  576 

8.1 676 

8.2 ■ 578 

88.  3,  4         579 

8.6 579 

c.  31.    (Small  Holdings  Act,  1892)  254,  602 

c.  43.     (Military  Lands  Act,  1892) 4,  404,  431,  609, 

610,  628.  703,  707,  710 

B.1 58a  628 

8.2 210,581,630 

8.3 584 

88.  4—7        584 

8.8 584 

8.9 685 


c.  53. 

C59. 

*  57  Vict 

.  c.  14. 

c.a3. 

c.  53. 

c.  54. 

C.61. 

c.  68. 
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^  &  56  Vict.  c.  43.    (MUitary  Landu  Act,  lS92y'^<mtinued.  PAQS 

SB.  10,  11      585 

8.12 585 

B.13 586 

8.14 686,640 

88.15—17 687,640 

8.18 688,640 

88,19—21 589 

8.22 600 

fl.23 690,630 

8.26 680 

88.24—28 590 

8.29 690 

(Public  Libraries  Act,  1892)  ...         596 

(Telegraph  Act,  1892)         r>91 

8.  2 691 

(Statute  Law  ReTision  Act,  1893) 430 

(Hoiuiiig  of  the  Working  Classes  (Ireland)  Act,  1893) ...    532 

(Trustee  Act,  1893),  8.  5      144 

(Statute  Law  ReTision  (N9.  2)  Act,  1893)  446 

(Public  Authorities  Protection  Act,  1893)  269 

(Isolation  HoMpitals  Act,  1893)      511,594 

c.  73.    (Load  GoTemment  Act,  1894)       ..*.        ...    4817500,  695,  697 

8.3 12 

8.3(9)        606 

8.6 500,551 

8.8 626 

8.  9 97,  377,  461,  500,  603,  695 

8.10 461,503,599 

8.11 626 

8.17 285 

8.19 12 

8.21 457 

8.25 460,698 

8.63 632 

57 1  58  Vict,  c  16.    (Supreme  Court  of  Judicature  Act,  1894) 134, 186 

8.1 444,514,528 

8.6 187 

c.  23.    (Commissioners  of  Public  Works) 474 

c.  36.    (Charitable  Trusts) 456 

c.  46.    (Copyhold  Act,  1894),  sb.  6—10      230 

c.  66.    (SUtute  Law  Beyisiou  Act,  1894) 26, 476, 477 

c.  57.    (Diseases  of  Animals  Act,  1894) :        511,603 

88.3,32,33 603 

c  60.    (Merchant  Shipping  Act,  1894)— 

8. 638  605 

8. 639  •••         ...         ...         •••         ..•         ...         ...     006 

c.  78.    (Housing  of  the  Working  Classes  Act,  1894)      532 

c.  ccix.  (Manchester  Corporation  Act,  1894) — 

fl.6 646 

8.22 647 

c.  ccxiii.  (London  Building  Act,  1894)      718,  744 

8.5 744 

8.6 718 

fl.  15 736,746 

8.23 736,746 

^  ic  69  Vict  c.  11.    (Lands  Chiuses  (Taxation  of  Costs)  Act,  1895)  ...        3,  8,  89, 

445,  447,  461,  516 

8.1 12,64,90,110,26.3,446,606 

8.2 63,608 

c.  35.    (Naval  Works  Act,  1895)     ...  404,  431,  580,  581,  609,  630 

8.1 609 

8.2 391),  609 

m,  3—6        HIO 

8.7 610 

c  2 


xxxvi  Tablb  of  Statutes. 

58  &  59  Vict.  c.  czzx.  (London    County    Conncil    (Tower   Bridge    Sonthem 

Approach)  Act,  1896) 655 

59  k,  60  Vict  c  11.    (Honsing  of  Working  ClAflses  (Ireland)  Act,  1896)        ...     532 

c.  14.    (Short  Titles  Act,  1896)       327.  465,  477 

c.  28.    (Finance  Act,  1896),  s.  32 137 

c.  31.    (Hoonng  of  Working  Claflsen  (Scotland)  Act,  1896)     ...     532 

c.  48.    (Light  Railway*  Act.  1896) 511,611 

g.  10 611 

».  11,  12   611 

f».  13 108,611,612 

8.14 133, 164,  611,  61S 

B.  19 17,61» 

8s.  20,21,28     614 

8.29 615 

60  &  61  Vict  c.  6.       (Military  Lands  Act,  1897) 580,  584,  628.  630 

c.  43.    (Military  Mancenvres  Act,  1897) 619 

88.1.  2         619 

8.3 620 

8.4 621 

88.  6,  6        622 

88.7,10       62S 

c.  65.    (Land  Transfer  Act,  1897) 13 

c.  cxxxiii.  (City  of  London  (Commimionen  of  Sewers)  Act, 

1897)       558,718 

c.  ccxlii.  (London  Connty  Council  (ImproTements)  Act,  1897) ...  655 

61  &  62  Vict.  c.  22.    (Statute  Taw  Reyieion  Act  1898) 497 

c.  43.  (Metropolitan  Commons  Act,  1898)  738 

c.  55.  (Universities  and  College  F^tates  Act,  1898),  s.  2  ...  141 

c.  60.  (Inebriates  Act  l^^^)*  88.  3,  4        498 

62  &  63  Vict.  c.  14.  (London  Government  Act  1899>— 

8.4 718,735 

8.5 ...     658 

s.  10 268 

c.  19.    (Electric  Lighting  (Clauses)  Act  1899) 487—489 

c.  30.    (Commons  Act  1899)  614,  624,  690 

88.1,2  6^4 

8s.  3—6       625 

fls.  7—9,  13—1;")      626 

8.  17 482 

s.  22 20,  284,  627 

8.24 627 

Sched.  1 234 

63  &  64  Vict.  c.  15.    (Burial  Act  1900),  ss.  2,  10  380 
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208  ;  39  W.  R.  533         51.3,  514,  530 

Williamsr.Ayleabury  and  Buckinghamshire  Rail.  Co.  (1873),  28  L.  T.  (n.8.) 

547;  21  W.  R.  819:    212, 
213 

r. (1874),   43   L.   J.   Ch. 

825  ;  L.  R.  9  Ch.  684  ;  31  L.  T.  521         140, 141 

r.Eastl^ndon  Rail.  Co.  (1869),  18  W.  R.  159;    21  L.  T.  (».8.) 

524       246 

r.  Great  Eastern  Rail.  Co.  (1868),  16  W.  R.  821  ;  18  L.  T.  458        ...     212 

r.  South  Wales  Rail.  Co.  (1849),  8  I>e  G.  &  S.  354  ;  13  Jur.  443  ; 

13L.  T.  (0.8.)6        ... 35 

T.  Ware  (1888),  57  L.  J.  Ch.  467  ;  58  L.  T.  876  161 

WiUis,  In  re,  [1901]  W.  N.  208  :  [1902]  1  Ch.  15  ;  71  L.  J.  Ch.  73  ;  85  L.T. 

^   436;60)V.R.70  ...         ...         148 

Willooghby  r.  Willonghby  (1847),  9  Q.  B.  923  ;  16  L.  J.  Q.  B.  251  ;  11  Jur. 

902 60 

Wilson  f.  Caledonian  Rail.  Co.  (1850),  5  Ex.  822  ;  6  Rail.  Ca-i.  772  ;  1  L.  M.  & 

P.  731  ;  20  L.  J.  Ex.  6  ;  15  Jur.  17 343 

r.  Foster  (1859),  28  L.  J.  Ch.  410  :  26  Beav.  398  ;  5  Jur.  (N.8.)  113  ; 

7W.R.  172    192 

^  f.  Waddell  (1876),  2  App.  Cas.  95  ;  35  L.  T.  639  119 
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Wilson  €.  West  Hartlepool  Kftil.  Co.  (1866),  34  L.  J.  Cb.  241  ;  11  Jar.  124  ; 

13  W.  R.  361  ;  2  De  G.  J.  &  S.  476  ;  34  Bear.  187  ;  11  L.  T.  692  ...       12 

Wilson's  (Sir  T.  M.)  EaUte,  Be  (1863),  32  L.  J.  Ch.  191 ;  2  John.  &  H.  619  ; 
3  D.  J.  &  S.  410;  11  W.  K.  295;  7  L.  T.  (X.g.)  772;  9  Jur.  (11.S.) 
1043  166,230 

Wilson  &  Son  and  Eastern  Counties  Navigation  Co..  /a  re,  [1892]  1  Q.  B.  81  ; 

61  L.  J.  Q.  B.  237  ;  65  L.  T.  853  ;  8  T.  L.  R.  264 519, 530 

Wilts,  Somerset,  etc.  Rail.  Co.,  Re  (1865),  2  Dr.  &  Sm.  552  ;  13  W.  R.  959  ; 

13  L.  T.  (N.S.)  207  136 

Wimbledon  and  Dorking  Railway  Act,  lie  (1863),  9  L.  T.  (H.8.)  703 216 

Winchester  (Bishop  oQ,  Ex  parte  (1852),  10  Hare,  137  ;  16  Jur.  649 169 

r.    Mid  Hants  Rail.  Co.  (1867),  L.  R.  5  Eq.  17  ; 

37  L.  J.  Ch.  64  ;  16  W.  R.  72  ;  17  L.  T.  (N.B.)  161 213 

Winder,  Ex 2yaHe  (1877),  6  Ch.  D.  696  ;  46  L.  J.  Ch.  572  ;  25  W.  R.  768     ...    172, 

173,  178,  195 

Windsor,  etc.  Railway  Act,  In  re  (1850),  12  Bcav.  522 180 

Wing  r.  Tottenham,  etc.  Junction  Rail.  Co.  (1868),  L.  R.  3  Ch.  740  ;    37  L.  J. 

Ch.  654  ;  16  W.  R.  1098  208,  211,  212,  216 

Winstanley's  Settled  Estate,  In  re  (1886),  54  L.  T.  840 152 

Winter  r.  Lord  Anson  (1823),  1  S.  &  S.  434  211 

Wiseman  c.  Brooker  (1878),  3  C.  P.  D.  184  ;  38  L.  T.  292  ;  26  W.  R.  634  ...  328 
Withington  Local  Board  r.  Corporation  of  Manchester,  [1893]  2  Ch.  19; 

62  L.  J.  Ch.  393  ;  68  L.  T.  330  ;  41  W.  R.  306  ;  57  J.  P.  340      30 

Wombwell  r.  Corporation  of  Barnsley  (1877),  86  L.  T.  (N.8.)  708  ...  12,  64,  607 
Wood  T.  Boucher  (1870),  L.  R.  6  Ch.  77  ;   40  L.  J.  Ch.  412  ;    23  L.  T.  723  ; 

19  W.  R.  234        189 

r.  Charing  Cross  Rail.  Co.  (1863),  33  Beav.  290 35 

f.  Great  Eastern  Rail.  Co.,  W.  N.  (1885)  175         221 

r.  Lillies  (1892),  61  L.  J.  Ch.  185 55 

V.  Staffordshire  Rail.  Co.  (1849),  1  Macn.  &  G.  278         ..  290 

r.  Stourbridge  Rail.  Co.  (1864),  16  C.  B.  (N.8.)  222         121,  124, 126 

Wood's  Estate,  In  re  (1870),  L.  R.  10  Eq.  572      168 

,  In  re  (1886),  31  Ch.  D.  607  ;  55  L.  J.  Ch.  488  ;  54  L.  T.  145  ; 

34W.  R.  375        180,476 

Wood's  Settled  Estates, /»  re  (1875),  L.  R.  20  Eq.  372 152 

Woodruff  r.  Brecon,  etc.  Rail.  Co.  (1884),  28  Ch.  D.  190;   62  L.  T.  69; 

54  L.  J.  Ch.  620  ;  33  W.  R.  125  327 

Wootiward  r.  Pratt  (1873),  L.  R.  16  Eq.  127  ;  42  L.  J.  Ch.  891  161 

Woollcy's  Estate, /«  rr  (1853).  17  Jur.  850  185,186 

Wooton's  Estate,  In  re  (1866),  L.  R.  1  Eq.  589  ;  35  L.  J.  Ch.  305       169 

Worsley  r.  Devon  Rail.  Co.  (1851),  16  Q.  B.  589  ;  20  L.  J.  Q.  B.  264  ;  15  Jur. 

970 6,76,250 

Wrey's  Settlement,  lie  (1865),  13  W.  R.  643  ;   11  Jur.  (N.s.)  296  ;   12  L.  T. 

(N.S.)  171 162 

Wright  r.  Dixie  (1863),  32  Bear.  662         136 

r.  Walhiscy  Local  Board  (1883),  18  Q.  B.  D.  783  ;  56  L.  J.  Q.  B.  259 ; 

52  J   P  4  379 

Wright's' SettledEstates,  In  re  (1900),  83  l!  T.  159        \\\         !!!         !!!         !!!     148 

Wright's  Trusts,  In  re  (1883),  24  Ch.  D.  662  ;  63  L.  J.  Ch.  139  151 

Wrigley  v,  Lancashire  and  Yorkshire  Rail.  Co.  (1863),  8  L.  T.  (NJS.)  267 ; 

9  Jur.  (N.8.)  710  ;  4  Giff.  352 34 

Wyatt  r.  Gems,  [1893]  2  Q.  B.  225  ;   62   L.  J.  M.  C.   158  ;    57  J.  P.  665  ; 

69  L.  T.  456  ;  42  W.  R.  28  ;  6  R.  507  ;  17  Cox  C.  C.  679 323,  718 

Wycombe  Rail.  Co.  v.  Dorroington  Hospital  (1866),  L.  R.  1  Ch.  268  ;  14  W.  R. 

369  ;  14  L.  T.  (N.8.)  179  ;  12  Jur.  (N.8.)  347  23 

Wyrley  Canal  Co.  r.  Bradley  (1860),  7  East,  368 334 


Y. 

Yarmouth  (Corporation  of)  r.  Simmons  (1878),  10  Ch.  D.  518  ;    47  L.  J.  Ch. 

792  ;  38  L.  T.  881  ;  26  W.  R.  802       368 

Yates,  Ex  parte  (1869),  20  L.  T.  (N.8.)  940  ;  17  W.  R.  872      197 

V.  Mayor  of  Blackburn  (1860),  29  L.  J.  Ex.  447  ;  6  H.  &  N.  61 ;  2  L.  T. 

(N.8.)746 66,65,66,114 
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Yeadon  Local  Board  and  Teadon  WaterworkR  Co.,  In  re  (1889),  41  Ch.  D.  52  ; 

58  L.  J.  Ob.  663  ;  60  L.  T.  550  ;  37  W.  R.  360         465 

YeatoB,  Jgf  ^He  (1848),  12  Jur.  279  ;  8  liail,  Cas.  370 187 

Ycldham  (Glebe  Lands  ot)  In  re  (1869),  L.  R.  9  Eq.  68 166 

York  aod  North  Midland  Rail.  Co.  r.  R.  (1853),  1   E.  &  U.  858  ;   7  Rail.  Cafl. 

459 :  22  L.  J.  Q.  B.  225  ;  17  Jur.  690 27 

Yonl,  Re  (1873),  L.  R.  16  Kq.  107  ;  12  L.  J.  Ch.  900      168 

Young f.  Bankier  Distillery,  [1893]  A.  C.  691  ;  69  L.  T.  838 118 

Ystaljfera  Iron  Co.  r.  Neath  and  Brecon  liail.  Co.  (1873),  L.  R.  17  Eq.  142, 

143 ;  43  L.  J.  Ch.  476  ;  29  L.  T.  662  ;  22  W.  R.  14^ 28, 41 


Zalinoff  r.  Hammond,  [1898]  2  Ch.  92  ;  67  L.  J.  Ch.  370 ;  78  L.  T.  456        ...    617 
Zelma  Gotd  Mining  Co.  r.  Hoskins,   [1895]   A.  C.   100;    64  L.  J.  F.  C.  45; 

11R.355;  72L.  T.  32 530 


ADDENDA   AND   ERRATA. 


Page  66,  line  32  from  top.  Add :  An  offer  made  in  the  notice  under  ».  38  cannot  be 
withdrawn  and  may  be  accepted  during  the  hearing  of  the  ca«e  (/?.  r.  High 
Bailiff  of  Wf»timMU'r,  Ex  parte  I^tftdoH  CiWMty  dntHcil,  [1903]  2  K.  B.  189  ; 
72  L.  J.  K.  B.  600  ;  88  L.  T.  834  ;  67  J.  P.  302). 

Page  67,  after  line  13  from  top.  Add :  If  an  owner  wrongly  require  arbitration,  ami  in 
awarded  a  8am  in  excefwof  what  he  has  been  offered,  he  18  not  entitled  to  theco«tB 
of  the  arbitration  (/«  rr  lAtndan  and  North  Wcgtrm  Rail.  Co.  and  Walker^ 
[1903J  A.  (\  289  ;  72  L.  J.  K.  B.  578  ;  88  L.  T.  705). 

Page  74,  after  line  30  from  top.  Add :  Snch  an  offer  cannot  afterwards  be  with> 
drawn  (/2.  r.  High  liailiff  nf  Westmituter,  Ex  parte  lAtndon  Cimnty  Council^ 
[1903]  2  K.  B.  189). 

Page  88,  line  35  from  top.  Add :  If  the  offer  has  been  made  and  not  accepted,  and  a 
jury  gammoned,  the  cUimaut  in  entitled  at  any  time  before  the  verdict  i^  girea 
to  accept  the  offer,  and  the  jury  in  nach  a  case  should  !«  directed  to  return 
a  verdict  for  the  amount  of  the  offer  (/?.  v.  High  Bailiff  of  WcstmiuMter^ 
Ex  parte  LondttH  CuutUy  rouneil,  [1903]  2  K.  B.  189). 

Page  109,  line  7  from  top.     For  18  k  19  Car.  2,  c.  8,  read  18  k  19  Car.  2,  c.  3. 

Page  118,  line  2  from  top.  Add:  Oaekroar  of  Baroda  v.  Oandhi  Kachrahhai 
Kastnrchatid  (1903),  L.  K.  30  Indian  App.  GO. 

Piige  148,  line  31  from  top.     For  [1900]  1  Ch.  440  read  [1901]  1  Ch.  440. 

Page  189,  line  5  from  foot.     For  In  re  Burnett's  Estate  read  In  re  Bumell's  Estate. 

Page  224,  line  18  from  foot.     For  [1895]  1  Ch.  571  read  [1895]  2  Ch.  671. 

Page  235,  line  14  from  top.     For  [189S]  1  Ch.  241  read  [1899]  1  Ch.  241. 

Page  249,  after  line  6  from  foot.  Add :  In  computing  the  three  years,  the  day  on 
which  the  Act  was  {Missed  should  be  excluded  (^(woldrf»ith*t  Cv.  v.  11 V*^ 
MetrojMflitan  Bail.  CK  20  T.  L.  R.  7. 

Page  255,  line  21  from  foot.    For  Smith  r.  Marshall  read  Marshall  r.  Taylor. 

Page  256,  line  16  from  top.  Far  Foster  r.  I^ondon  and  North  Western  Rail.  Co. 
read  Foster  r.  I^ndon,  Chatham  and  DoTcr  Rail.  Co. 

Page  293,  line  4  from  foot.  Add :  If  a  railway  company  in  making  a  level  ciosaing 
raise  the  level  of  the  road  by  slight  inclined  planes,  there  is  no  obligation  on  the 
company  to  repair  the  roadway  on  these  planes  (  WeH  Laneajthire  Bvral  Diftrirt 
Council  y.  Lancashire  and  Yorkshire  Bail.  Co.,  [190o]  2  K.  B,  394  ;  72  L.  J. 
K.  B.  675  ;  89  L.  T.  139 ;  51  W,  R.  694. 

Page  383,  line  12  from  top.  For  Parliamentary  Documents  Deposit  Act,  1892,  read 
Parliamentary  Deposits  and  Bonds  Act,  1892. 

Page  451,  line  10.  The  words  '*or  not**  shouli  be  in  italics  and  included  in  the 
brackets. 

Page  497,  line  15  from  top.     For  61  &  62  Vict.  c.  51  read  61  &  62  Vict.  c.  22. 


THE  LAW  OF  C031PENSATI0N. 


THE    LANDS    CLAUSES    CONSOLIDATION 

ACT,   1845. 

(8  4  9  Vict.  c.  18.) 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually 
inserted  in  Acts  authorising  the  taking  of  lands  for  undertakings 
of  a  public  nature.  [8th  May  1845.] 

[  WherecLs  it  is  expedient  to  comprise  in  one  general  Act  sundry 
prmsions  ustudly  introduced  into  Acts  of  Parliament  relative  to  the 
acquisition  of  lands  required  for  undertakings  or  works  of  a  public 
nature^  and  to  the  compensation  to  he  made  for  the  same^  and  that  as 
wH  for  the  purpose  of  avoiding  the  necessity  of  repeating  such  pro- 
ritkms  in  each  of  the  several  Acts  relating  to  such  undertakings  as 
for  ensuring  greater  uniformity  in  the  provisions  themselves :  May  it^ 
thmfare^  please  Your  Majesty  tluU  it  may  ffe  enacted;  and  he  it 
tnacted  by  the    Queen^s  most  Excellent  Majesty^  by  and  with  the 
advice  and   consent  of  the   Lords  Spiritual   and    Temporal^  and 
Cimmons,  in  this  present  Parliament  assembled^  and  by  tlie  autho- 
rity  of  the  same^  That^  (a)  this  Act  shall  apply  to  every  under-  -Act  to  ^N^J 
taking  authorised  by  any  Act  which  shall  hereafter  be  passed,  and  takings 
which  shall   authorise  the  purchase  or  taking  of  lands  for  such  authorised  by 
undertaking,  and  this  Act  shall  be  incorporated  with  such  Act ;  after  to  be 
and  all  the  clauses  and  provisions  of  this  Act,  save  so  far  as  they  paM«l. 
shall  be  expressly  varied  or  excepted  by  any  such  Act,  shall  apply 
to  the  nndertaking  authorised  thereby,  so  far  as  the  same  shall  be 
applicable  to  such  undertaking,  and  shall,  as  well  as  the  clauses 
and  provisions  of  every  other  Act  which  shall  be  incorporated  with 
?nch  Act,  form  part  of  such  Act,  and  be  construed  together  there- 
with as  forming  one  Act. 

(a)  The  words  in  brackets  are  repealed  hy  the  Statute  Law  Revision  Act, 
1891  (54  &  So  Vict,  c  67X  8.  1.  The  Interpretation  Act,  1889  (62  &  53  Vict, 
c-  63X  a.  8,  enacts  that  evety  section  of  an  Act  shall  have  effect  as  a  substantive 
enactment  without  introductory  word& 

Ohjeet  of  Act.—  Although  the  preamble  has  been  repealed  the  statute  will  no 
<i<mbt  ftiU  be  oonstmed  with  reference  to  the  object  for  which  it  was  passed. 

ua  B 


Lands  Clauses  Consolidation  Act,  1845. 

Sectto  L  "  It  is  to  be  borue  in  mind  what  the  meaning  of  the  Lands  Clauses  Cotisoli- 
-—  dation  Act  was,  and  it  cannot  be  more  shortly  described  than  by  the  preamble 
N<»i.  to  the  Act".  I  do  not  think  it  is  possible  to  express  the  reason  why  that  Act 
was  passed,  and  its  object,  better  than  the  l^slature  itself  has  expressed 
it  in  that  preamble  "  :  per  Lord  Blackburn,  Metropolitan  District  Rati.  Co.  v. 
Sharpe  (1880),  5  App.  Cas.  425,  at  p.  440.  Prior  to  1845  such  provisions 
were  repeated  in  each  Act  authorising  the  taking  of  land,  and  came  to  be 
known  as  common  form,  but  as  there  were  frequently  variations,  more  or  less 
minute,  considerable  confusion  resulted. 

"This  Act  shall  apply/'  etc. — This  Act  applies  only  to  undertakings 
authorised  by  Act  of  Parliament  passed  after  May  8th,  1845. 

Undertakings  atUhorised  prior  to  that  date  are  not  under  the  Act  unless  the 
authorising  statute  has  been  varied  by  a  fresh  Act  passed  subsequently,  in 
which  cases  the  Lands  Clauses  Consolidation  Act  would  apply.  Sir  jfoHX 
RoMiLLY,  M.R.,  said  that  he  read  this  clause  as  meaning  that  "whenever 
there  is  an  undertaking"  for  which  "subsequently  to  the  passing  of  the  Lands 
Clauses  Consolidation  Act  another  Act  passes  which  authorises  the  taking  of 
other  lands  for  that  undertaking,  then  the  Lands  Clauses  Consolidation  Act 
applies  to  the  whole  undertaking  as  if  it  had  always  been  applicable  to  it,  so 
far  as  any  of  its  provisions  remain  applicable  or  there  is  anytninp  to  be  done 
under  it"  (Lancashire  and  Yorkshire  Rail.  Co.  v.  Evans  (1851),  15  Beav.  322, 
327  ;  and  see  ExpaHe  Eton  College  (1850),  20  L.  J.  Ch.  1). 

The  later  Act  may,  however,  exclude  the  application  of  the  Lands  Clauses 
Consolidation  Act  either  expressly  or  by  implication.  See  s.  80,  and  cases 
there  cited  under  heading  "  Or  an  Act  incorjwrated  therewith." 

Difficult  questions  have  arisen  as  to  which  Act  is  applicable  when  lands 
without  the  minerals  have  l>een  purchased  under  an  Act  prior  to  1845,  and  it 
has  been  subsequently  necessary  to  assess  the  compensation  for  such  of  the 
minerals  as  the  promoters  may  desire  to  have  left  unworked.  See  R,  (on  the 
prosecution  of  IValker)  v.  London  and  NoHh  Western  Rail.  Co.,  [1899]  1  Q.  B. 
921,  affirmed  on  appeal  on  another  point,  London  and  North  Western  Rail 
Go.  V.  Walker,  [1900]  A.  C.  109  ;  and  see  also  notes  to  s.  78  of  the  Railways 
Clauses  Act,  1845,  post. 

XJndertakiiigB  or  works  of  a  public  nature.— As  the  Act  was  passed  to 
consolidate  provisions  usually  inserted  in  Acts  authorising  the  taking  of  lands 
for  undertakings  of  a  puhlic  nnture  it  does  not  apply  to  Acts  which,  although 
they  allow  the  purchase  or  taking  of  land,  are  in  their  nature  purely  private 
Acts.  Private  Acts  deal  with  purely  personal  matters,  and  usually  contain 
provision  that  they  shall  not  be  deemed  public.  See  Interpretation  Act, 
1889,  s.  9.  This  Act  applies  to  undertakings  of  a  quasi-public  kind  authorised 
by  what  are  called  local  and  personal  or  local  Acts. 

Thus  an  Act  passed  for  confirming  and  giving  effect  to  an  agreement  for  a 
lease  by  the  Westminster  Improvement  Commissioners  to  the  Westminster 
Palace  Hotel  Company  was  held  not  to  incorporate  the  Lands  Clauses  Con- 
solidation Act  on  the  ground  that  their  Act  was  in  the  nature  of  a  private 
estate  Bill,  and  expressly  stated  not  to  be  a  public  Act  The  hotel  company 
were  held,  therefore,  not  to  be  bound  to  summon  a  jury  to  assess  the  amount 
of  compensation  due  for  obstructing  ancient  lights  by  building  on  the  site  so 
leased  to  them  (Wale  v.  Westminster  Hotel  Go.  (I860),  8  C.  B.  (n.8.)  276). 

*' And  this  Act  shall  be  incorporated,"  etc. — This  provision  incorporates 
this  Act  in  every  Act  to  which  it  would  apply.  No  special  provision  for  its 
incorporation  is  therefore  necessary.  Local  Acta  usually  contain  such  provi- 
sion, and  numerous  lublic  general  Acts  also  incorporate  it,  either  wholly  or 
in  part  or  with  variations. 

Those  clauses  of  the  public  general  Acts  which  incorporate  the  compulsort' 
sections  of  the  Lands  Clauses  Consolidation  Acts  will  be  found  set  out,  post. 

The  Lands  Clauses  Consolidation  Act,  1845  ;  the  Lands  Clauses  Consolida- 
tion Acts  Amendment  Act,  1860  ;  the  Lauds  Clauses  Consolidation  Act,  1869  ; 


Act  to  Apply  to  all  Undertakings.  3 

the  Lands  Clauses  (Umpire)  Act,  1883  ;  and  the  Lands  Clauses  (Taxation  of  Sect.  1. 
Costs)  Act,  1895,  are  construed  as  one,  and  are,   therefore,  incorporated         " — 

tflcether.    By  virtue  of  a.  23  of  the  Interpretation  Act,  1889,  they  may  be  ^^"^ 
referred  to  collectively  as  the  "  Lands  Clauses  Acts." 

"Sa78  80  far  as  they  shall  be  expressly  varied."— In  construing  the 
Acts  together,  the  object  of  the  Lands  Clauses  Consolidation  Act  is  to  be 
borne  in  mind.  It  is  to  be  followed  unless  the  special  Act  by  express  words 
or  necessary  intendment  varies  or  excepts  it.  It  is  not  necessary  that  there 
should  be  express  words  saying  this  particular  section  or  provision  shall  not 
apply,  bat  there  must  be  sometning  indicating  an  express  intention.  A  mere 
variation  from  the  ordinary  type  or  form  would  not  be  sufficient  to  prevent 
this  clause  applying,  but  a  variation  showing  that  the  provision  was  inappli- 
cable would  have  the  same  eflFect  as  if  it  were  expressly  varied  (MetropolUan 
DidrietBaiL  Co.  v.  Sharpe  (1880),  5  App.  Cas.  426  ;  Ex  parte  Rayner  (1878), 
3  Q.  R  D.  446  ;  le.  V.  Lard  Mayor  of  London  (1867),  L.  R.  2  Q.  B.  292). 

If  the  particular  Act  gives  a  rule  on  the  subject  the  expression  of  that  rule 
would  amount  to  an  excepting  of  the  subject-nuitter  of  tlie  rule  out  of  the 
Lands  Clauses  Consolidation  Act.  If  the  rule,  however,  applies  only  to  a 
{KHtion  of  the  subject  the  Lands  Clauses  Consolidation  Act  will  remain 
incorporated  as  to  the  other  and  separate  part  of  the  same  subject  (In  re. 
IFednUnder  Estate  (1864),  4  De  G.  J.  &  S.  232). 

Thus  where  an  improvement  Act  authorised  certain  improvements  and 
contained  provisions  for  compensation  in  connection  with  these,  and  also  con- 
tained provisions  authorising  other  improvements  without  specially  providing 
fiir  compensation  in  respect  of  these  latter,  it  was  held  that  the  fact  that  it 
vas  expressly  si ven  in  the  former  cases  was  not  inconsistent  with  the  intention 
that  it  shoula  be  given  in  the  other  cases  by  virtue  of  s.  68  of  the  Lands 
Clauses  Consolidation  Act  (R.  v.  St.  Ltik^s,  Chelsea  (1871),  L.  R.  7  Q.  B.  148). 

As  to  incorporation  and  construction,  see  as.  6,  34,  80. 

And  with  respect  to  the  construction  of  this  Act  and  of  Acts  to  interpreta- 
be  incorporated  therewith,  be  it  enacted  as  follows  :  t»?'"'A°t 

2.  The  expression  "the  special  Act"  used  in  this  Act  shall  be  "Special 
construed  to  mean  any  Act  which  shall  be  hereafter  passed  which  ^°*  • " 
shall  authorise  the  taking  of  lands  for  the  undertaking  to  which 
the  same  relates,  and  with  which  this  Act  shall  be  so  incorporated 
as  aforesaid  ;  and  the  word  "prescribed  "  used  in  this  Act,   in  "Prescribed:* 
reference  to  any  matter  herein  stated,  shall  be  construed  to  refer 
to  such  matter  as  the  same  shall  be  prescribed  or  provided  for  in 
the  special  Act,  and  the  sentence  in  which  such  word  shall  occur 
?hall  be  construed  as  if  instead  of  the  word  "  prescribed  "  the 
expression  "  prescribed  for  that  purpose  in  the  special  Act "  had 
been  used  ;  and  the  expression  "the  works  "  or  "  the  undertaking  "  "The works:* 
shall  mean  the  works  or  undertaking,  of  whatever  nature,  which 
*hall  by  the  special  Act  be  authorised  to  be  executed  ;  and  the 
expression  "the  promoters  of  the  undertaking"  shall  mean  the  "Promoters 
parties,  whether  company,  undertakers,  commissioners,  trustees,  jlk^ff^"^^^ 
corporations,  or  private  persons,  by  the  special  Act  empowered  to 
execute  such  works  or  undertaking. 
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Interpreta- 
tions in  this 
«nd  the 
special  Act : 


Number: 

Gender : 
"Lands:" 

"  Lease : " 

**  Month:" 

**  Superior 
courts : "; 

"Oath:" 
"County: 


."The 
sheriff:' 


"The clerk  of 
the  peace :  '* 


The  **  tpecial  Act." — In  some  public  general  Acts  provision  is  made  as  to 
what  is  to  be  deemed  to  be  the  special  Act.  It  is  usaally  either  the  Act  itself 
or  the  Act  and  any  Act  confirming  any  order  made  in  pursuance  thereof.  In 
others  there  is  no  such  provision.  In  HiU  v.  Haire,  [1899]  1  I.  R.  87,  the 
provisional  order  was  held  to  be  included  in  the  meaning  of  "  the  spedsl 
Act,"  although  that  expression  was  defined  merely  as  being  the  Militaiy 
Lands  Act,  1892  (see  post). 

The  "immoten  of  the  nndertaldiig."— By  s.  7  of  the  Lands  Clauses 
Ck)n8olidation  Acts  Amendment  Act,  1800  (23  &  24  Vict,  c  106^  his  M^eBt^B 
principal  Secretary  of  State  for  the  time  being  shall  be  deemed  to  be  '^  the 
promoters  of  an  undertaking"  within  the  meaning  of  the  Act 

3.  The  following  words  and  expressions,  both  in  this  and  the 
special  Act,  shall  have  the  several  meanings  hereby  assigned  to 
them,  unless  there  be  something  either  in  the  subject  or  context 
repngnant  to  such  construction  ;  (that  is  to  say,) 

Words  importing  the  singular  number  only  shall  include  the 
plural  number,  and  words  importing  the  plural  number  only 
shall  include  the  singular  number  : 

Words  importing  the  masculine  gender  only  shall  include 
females : 

The  word  '*  lands  "  shall  extend  to  messuages,  lands,  tenements, 
and  hereditaments  of  any  tenure  : 

The  word  '*  lease  "  shall  include  an  agreement  for  a  lease  : 

The  word  "  month"  shall  mean  calendar  month  : 

The  expression  '^  superior  courts "  shall  mean  her  Majesty's 
superior  courts  of  record  at  Westminster  or  Dublin,  as  the 
case  may  require  : 

The  word  "oath"  shall  include  affirmation  in  the  case  of 
Quakers,  or  other  declaration  lawfully  substituted  for  an  oath 
in  the  case  of  any  other  persons  exempted  by  law  from  the 
necessity  of  taking  an  oath  : 

The  word  "  county "  shall  include  any  riding  or  other  like 
division  of  a  county,  and  shall  also  include  county  of  a  city  or 
county  of  a  town  : 

The  word  "sheriff"  shall  include  under  sheriff,  or  other  legally 
competent  deputy  ;  and  where  any  matter  in  relation  to  any 
lauds  is  required  to  be  done  by  any  sheriff,  or  by  any  clerk  of 
the  peace,  the  expression  "  the  sheriff,"  or  the  expression  "  the 
clerk  of  the  peace,"  shall  in  such  case  be  construed  to  mean 
the  sheriff  or  the  clerk  of  the  peace  of  the  county,  city, 
borough,  liberty,  cinque  port,  or  place  where  such  lands  shall 
be  situate  ;  and  if  the  lands  in  question,  being  the  property  of 
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one  and  the  same  party,  be  situate  not  wholly  in  one  county,      Sect.  8. 
city,  borough,  liberty,  cinque  port,  or  place,  the  same  expres- 
sion  shall  be  construed  to  mean  the  sheriff  or  clerk  of  the 
peace  of  any  county,  city,  borough,  liberty,  cinque  port,  or 
place  where  any  part  of  such  lands  shall  be  situate  : 

The  word  "justices  "  shall  mean  justices  of  the  peace  acting  for  'Justioes:" 
the  county,  city,  liberty,  cinque  port,  or  place  where  the 
matter  requiring  the  cognisance  of  any  such  justice  shall 
arise,  and  who  shall  not  be  interested  in  the  matter  ;  and 
where  such  matter  shall  arise  in  respect  of  lands,  being  the 
property  of  one  and  the  same  party,  situate  not  wholly  in  any 
one  county,  city,  borough,  liberty,  cinque  port,  or  place,  the 
same  shall  mean  a  justice  acting  for  the  county,  city,  borough, 
liberty,  cinque  port,  or  place  where  any  part  of  such  lands 
shall  be  situate,  and  who  shall  not  be  interested  in  such 
matter  ;  and  where  any  matter  shall  be  authorised  or  required 
to  be  done  by  two  justices,  the  expression  "two  justices"  !*^*^  „ 
dhall  be  understood  to  mean  two  justices  assembled  and  acting 
together : 

Where  under  the  provisions  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  any  notice  shall  be  required  to  be 
given  to  the  owner  of  any  lands,  or  where  any  act  shall  be 
authorised  or  required  to  be  done  with  the  consent  of  any  such 
owner,  the  word  "  owner  "  shall  be  understood  to  mean  any  '*  Owner : ' 
person  or  corporation  who,  under  the  provisions  of  this  or  the 
special  Act,  would  be  enabled  to  sell  and  convey  lands  to  the 
promoters  of  the  undertaking : 

The  expression  "the  Bank"  shall  mean  the  Bank  of  England  ''TheBwik." 
where  the  same  shall  relate  to  moneys  to  be  paid  or  deposited 
in  respect  of  lands  situate  in  England,  and  shall  mean  the 
Bank  of  Ireland  where  the  same  shall  relate  to  moneys  to  be 
paid  or  deposited  in  respect  of  lands  situate  in  Ireland. 

"In  this  and  the  special  Act."— In  certain  of  the  Acts  which  incor- 
pofate  the  Lands  Clauses  Acts  some  of  the  above-mentioned  words  are 
defined  in  a  manner  different  from  those  given  here.  In  these  cases  the 
definitions  of  the  incorporating  Act  will  i>:  the  accepted  meanings,  as  the 
vords  here  defined  are  onl^  to  have  these  meanings  if  the  context  is  not 
repngnant,  and  the  application  of  tl^e  Lands  Clauses  Consolidation  Act  will 
not  l)e  altered  bv  sucn  different  meaning  (Clark  v.  School  Board  for  London 
(1874),  L  K  9  Ch.  120).    And  see  cases  below  to  note  ''  Lands." 

Thnmghoat  the  Act  itself  these  ine^niiigs  are  to  be  accepted  only  when 
*l«re  is  nothing  repugnant  in  the  subject  or  context.  Thua^  in  s.  39,  the 
*ord  "  sheriff" means  tne  high  sheriff,  and  not  as  in  this  definition  (Worsley  v. 
^^«w  Bail  Co.  (1851),  16  Q.  R  639). 

"The  word  '  lands.' "—The  Interpretation  Act,  1889  (52  &  53  Vict, 
c  63),  s.  3,  has  enacted  that  in  every  Act  passed  after  1850,  unless  the  contrary 
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Sect.  3.      intention  appears,  '*  the  expression  '  land '  shall  include  messuages,  tenements, 

and  hereditaments,  houses  and  buildings  of  any  tenure."    This  is  practically 

Note.  a  re-enactment  of  a  part  of  Lord  Brougham's  Act  (13  &  14  Vict.  c.  21),  s.  4, 
which  the  present  Interpretation  Act  repeals,  and  it  does  not  appear  to  affect 
the  decisions  bearing  upon  this  point 

**  Messuage.'* — This  word  technically  means  a  dwelling-house,  with  the 
outbuildings  adjoining  :  the  orchard,  garden,  and  curtilage — practically 
whatever  is  annexed  to  and  enjoyed  with  the  house  for  its  more  convenient 
occupation.    See  Shep.  Touch.,  p.  94^  and  s.  92,  pott,  note  **  House." 

"  LandsJ* — The  expression  *'  lands,  tenements  and  hereditaments  "  was,  in 
earlier  English  law,  used  in  opposition  to  ''  goods  and  chattels,"  a  distinction 
somewhat  similar  to  our  modem  terms  of  real  and  personal  property.  By 
*'  lands '^  is  meant  not  only  the  surface  of  the  earth,  but  everytning  under  it 
as  mines  and  quarries,  and  everything  over  it  as  water,  buildings,  trees  and 
air.  A  grant  of  a  lake  to  be  effective  must  be  of  so  many  acres  of  land 
covered  with  water.  The  legal  maxim  is  cujus  est  solum  ejus  est  tupu 
ad  calum  (Shep.  Touch.,  p.  90 ;  2  Bla.  Com.,  p.  18).  And  as  to  mines 
being  included,  see  Errington  v.  Metropolitan  District  Rail.  Co.  (1882), 
19Ch.  D.559,  668. 

"  TentmentsJ^ — Although  this  word  is  used  as  synonymous  with  messuagej 
it  has  a  wider  technical  meaning,  viz.,  everything  that  could  be  the  subject  of 
feudal  tenure,  and  includes,  besides  land,  rights  of  turbary,  rights  of  common, 
and  similar  rights  (2  Bla.  Com.,  pp.  16,  17). 

^^Hereditaments''  was  the  word  of  largest  extent,  and  included  all  that 
could  be  inherited,  "  corporeal  or  incorporeal,  personal  or  mixt"  It  included 
nearly  every  tenement,  and  also  various  other  rights  over  land.  Corporeal 
hereditaments  imply  the  possession  of  the  land  ;  incorporeal  a  right  over  land 
in  possession  of  another.  Blacrstone  says  the  incorporeal  are  principally  of 
ten  sorts  :  **  advowsons,  tithes,  commons,  ways,  offices,  dignities,  franchises, 
corodies  or  pensions,  annuities  and  rents"  (2  Bla.  Com.,  p.  21).  There  are, 
however,  otner  rights  over  land  which  are  hereditaments.  Tunnels  are 
usually  corporeal  nereditaments  as  they  are  interests  in  land  imphinff 
possession,  and  not  merely  rights  over  land.  See  Fowler  v.  Metropolitan  Rau. 
Co,,  [1893]  A.  C.  416. 

"  Of  any  tenure," — There  has  been  some  conflict  in  iudicial  opinion  as  to  the 
extent  to  which  these  wonls  affected  the  meaning  of  nereditanieuts,  and  they 
have  been  by  some  authorities  construed  as  limiting  the  meaning  in  such  a 
way  as  to  exclude  those  which  were  incorporeal  as  not  l)eing  of  any  tenure. 
See  Pinchin  v.  London  and  Blachcall  Rail.  Co.  (1864),  6  De  G.  M.  &  G.  861, 861  ; 
In  re  Metropolitan  District  Rail.  Co.  and  Cosh  (1880),  13  Ch.  D.  607,  616.  The 
pointy  however,  may  now  be  taken  as  decided,  the  House  of  Lords  having 
unanimously  expressed  an  opinion  that  incorporeal  hereditaments  are  included 
in  the  definition,  and  that  tnese  words  are  to  be  read  as  "  of  whatever  tenure 
if  any."  The  context  and  the  special  Act  must,  however,  be  regarded  to 
discover  the  extent  of  the  meaning  in  each  particular  instance.  In  many 
leading  clauses  of  the  Lands  Clauses  Consolidation  Act  (as,  for  example,  the 
eighteenth),  the  word  "  lands,"  by  reason  of  the  context,  is  limited  to  corporeal 
hereditaments  and  will  not  include  easements  (Great  Western  Rail.  Co.  v. 
Swindon  and  Cheltmham  Rail.  Co.  (1884),  9  App.  Cas.  787,  800,  808).  It  is 
limited  also  in  many  cases  so  as  not  to  include  strata  of  land  unless  special 
power  is  given  to  the  undertakers  (Hill  v.  Midland  Rail.  Co.  (1882^  21  Ch.  D. 
143).     See  further,  ss.  18,  68. 

"Snperior  courts.*' — These  will  now  mean  the  Supreme  Court  of  Judica- 
ture in  England,  including  His  Majesty's  High  Court  of  Justice  and  His 
Majesty's  Court  of  Appeal,  and  the  Supreme  Court  of  Judicature  in  Ireland, 
including  His  Majesty  s  High  Court  of  Justice  in  Ireland,  and  His  Majesty's 
Court  of  Apneal  in  Ireland  (36  &  37  Vict  c.  66,  ss.  3,  4,  and  40  &  41  Vict. 
c.  67,  ss.  4,  5). 


Interprktations. 

"Oath."— Every  person  is  now  permitted  to  affirm  who  objects  to  be  sworn  Beet.  S 

and  states  as  the  ground  of  such  objection  either  that  he  has  no  religions        

belief  or  that  the  taking  of  an  oath  is  contrary  to  his  religious  belief  (Oaths  Note 
Act,  1888  (51  &  52  Vict  c.  46),  s.  1). 

"Shezifll" — In  the  enactments  throughout  the  Act  relating  to  thie  reference 
to  a  jury,  the  provisions  applicable  to  a  sneriff  apply  to  every  coroner  or  person 
lawfully  acting  in  his  place  (s.  40). 

Within  the  city  and  liberty  of  Westminster,  the  high  bailiff  of  such  city 
and  liber^r,  or  his  deputy,  shall  l)e  deemed  to  be  substituted  for  the  sheriff  in 
the  nme  enactments  (Lands  Clauses  Consolidation  Act  Amendment  Act,  1869 
(32  &  33  Vict.  c.  18),  s.  3). 

**  WTurt  meh  lands  shall  he  situate" — Where  the  lands  injuriously  affected 
are  within  a  city  and  the  works  causing  the  injuiy  are  in  the  county,  the 
jury  of  the  city  are  competent  to  try  the  question,  even  when  the  injury 
occasioned  is  by  cutting  off  commimication  on  the  county  side  with  a  lerry 
over  the  river,  the  ferrjr  being  appurtenant  to  the  land  in  the  city,  the 
boundary  being  in  the  midst  of  the  river  (R.  v.  Great  Northern  Rail.  Co, 
(1849),  14  Q.  B\  25). 

"  Jnsticefl." — ^The  territorial  jurisdiction  of  justices  is  limited  to  the  area 
or  place  for  which  their  commission  is  issued.  Judicial  duties  cannot  be 
eiercieed  outside  such  place  or  area,  but  ministerial  duties,  such  as  admini- 
tering  oaths  for  affidavits,  can  be  so  exercised.     See  Kerr  v.  Atlsa  (1854), 

1  Maoq.  H.  L.  736. 

"  Who  Aall  \uA  he  interested  in  the  matter." — The  general  principle  is  nemo 
^did  esse  judex  in  proprid  causa.  Any  direct  pecuniary  interest,  however 
aoall,  will  disqualify.  Thus,  where  justices  who  were  shareholders  in  a 
nilway  company,  convicted  a  man  for  travelling  with  a  wrong  ticket  on 
tbat  railway,  they  were  held  to  be  disqualified  (R.  v.  Hammond  (1863X 
9  L  T.  423).  And  see  R.  v.  Commissioners  of  Sewers  for  Fobbing  (1886), 
11  App.  Cas.  450  ;  R.  v.  Lee  (1882),  9  Q.  B.  D.  394 ;  R.  v.  Gaisford,  [1892] 
1Q.B.381. 

Tlie  pecuniary  interest  must  be  direct,  and,  if  indirect,  it  will  not  disqualify 
anlesB  likelihiK)d  of  bias  is  shown ;  thus  an  interest,  depending  upon  the 
completion  of  a  parliamentary  arrangement  between  certain  companies  is  too 
RDJOte  {R  V.  Manchester,  Sheffield  and  Lincolnshire  Rail.  Co.  (1867^  L.  R 

2  Q.  B.  336).    And  see  R.  v.  Rand  (1866),  L.  R.  1  Q.  B.  230. 

The  fact  that  justices  are  shareholders  in  shipping  companies,  the  ships  of 
vhich  were  insured  by  associations  that  were  members  ot  a  confederation  to 
which  the  prosecutor  was  agent  is  not  sufficient  to  disqualify  (R.  v.  Mackenzie^ 
[18921 2  Q.R  519). 

If  the  magistrate  has  no  pecuniary  interest,  he  will  be  discjualified  if  he  has 
lach  a  substantial  interest  other  than  pecuniary  in  the  result  of  the  hearing 
» to  make  it  likely  he  will  have  a  bias,  but  not  otherwise.  The  mere  fact 
tbat  be  has  been  subpoenaed  as  a  witness,  and  has  advised  a  settlement  will 
not  disqualify  (R.  v.  Warrant  (1887),  20  Q.  B.  D.  58;  R.  v.  Tooke  (1884), 
J2W.R753X 

If  real  likelihood  of  bias  is  shown  the  justice  will  be  disqualified  ;  thus,  in 
a  case  where  a  municipal  corporation  had  acquired  some  licensed  premises  for 
the  purposes  of  a  street  improvement,  and  had  entered  into  an  agreement 
^th  a  brewer}'  company,  one  of  the  conditions  of  which  was  that  the  breweiy 
company  should  pay  a  sum  of  money  to  the  corporation  in  the  event  of  their 
obuuning  a  license  for  certain  other  premises,  justices  of  the  borough  who,  as 
members  of  the  corporation,  had  taken  an  active  part  in  the  negotiations, 
were  held  disqualified  from  sitting  to  hear  the  application  for  the  license 
(fia  V.  Sunderland  J  J. y  [1901]  2  K.  B.  357,  overruling  R.  v.  Stockport  J  J.  (1896), 
«)i.  P.  552). 

By  certain  statutes,  justices  are  expressly  given  power  to  hear  and  determine 
certain  matters,  although  they  have  an  interest  in  the  re;«ult  In  these  cases 
the  pecimiary  interest  is  small,  as,  for  example,  the  justice  may  be  a  ratepayer 


Lands  Clauses  Consolidation  Act,  1845. 

Beet.  SL      in  the  parish  in  connection  with  which  a  question  is  raised.    See  Mnnicipd 

Corporations  Act,  1882  (45  &  46  Vict  c.  50^  s.  158  (2).     But  notwithstanding 

Note.  such  acts,  the  justices  will  be  disqualified  if  there  is  unmistakable  bias  shown* 
as,  for  example,  by  taking  active  part  in  proceedings  prior  to  the  trial  (R,  ▼. 
Meyer  (1875),  1  Q.  B.  D.  173  ;  R.  v.  AlUn  (1864),  33  L.  J.  M.  C.  98 ;  5.  v. 
Heiiley,  [1892]  1  Q.  B.  504  ;  i?.  v.  Londm  County  CouncU,  [1892]  1  Q.  B.  190  ; 
R,  V.  Lee  (1882),  9  Q.  B.  D.  394  ;  R,  v.  St  Albaiu  (1882),  9  Q.  B.  D.  454).  If 
there  is  strong  probability  of  bias,  as  where  the  justice  is  an  appellant  against 
a  rate,  he  is  disqualified  from  hearing  other  appeals  of  a  similar  nature  {R.  v. 
Yarmouth  JJ,  (1882),  51  L.  J.  M.  C.  39). 

The  disqualification  of  a  justice  on  the  ground  of  interest  may  be  waived 
by  the  parties,  as  the  proviso  that  he  shall  not  be  interested  is  merely 
declaratory  of  the  common  law,  and  not  obligatory,  and  at  common  law  the 
objection  could  always  be  waived.  Such  waiver  will  be  presumed  if,  after 
knowledge  of  interest,  the  parties  either  reauest  the  justice  to  act,  or  acquiesce 
in  his  acting,  and  in  order  to  disturb  his  ruling  the  party  applying  must  fully 
deny  knowledge  of  such  interest  (Wakefield  Local  Board  v.  fVe^  Riding  and 
Orirmby  Rail.  Co,  (1865),  L.  R.  1  Q.  B.  84,  upon  the  same  words  in  the 
Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict,  c  20^  s.  3).  And  see,  as  to 
the  common  law,  R.  v.  Richmond  J  J,  (1860),  8  Cox  C.  C.  314 ;  R.  v.  Kent  J  J. 
(1880),  44  J.  P.  298,  and  Stone's  Justices'  Manual,  under  title  «  Practice, 
Interested  Justices." 

If  the  parties  acquiesce  under  a  misunderstanding  as  to  his  interest,  the 
order  will  be  quashed  if  the  conduct  of  the  justice  snows  real  bias.  Thus,  a 
justice  at  a  railway  rating  appeal  was  not  objected  to,  as  he  was  believed  to 
be  merely  an  ex  officio  meniDer  of  the  board  of  guardians,  Imt  it  was  after- 
wards discovered  that  he  had  been  actively  engaged  at  meetings  defending  the 
appeal.  The  order  was  set  aside  on  the  ground  of  probability  of  bias  (R,  v. 
Cumherland  JJ,  (1888),  58  L.  T.  491). 

"  Txco  justiceit/' — Any  one  of  the  magistrates  of  the  metropolitan  police 
courts,  and  every  stipendiary  magistrate  for  any  county,  borough  or  place, 
have  power  to  do  alone  what  mav  be  done  by  two  justices  of  the  peace  (21  & 
22  Vict.  c.  73,  8.  1  ;  2  &  3  Vict.  c.  71,  s.  14  ;  and  42  &  43  Vict.  c.  49, 
8.20(10)). 

The  expression  "two  justices "  means  at  least  two,  and  the  proceedings  are 
not  vitiated  by  there  being  more  than  two  present  {R.  v.  Rochdale  Improvement 
GommissionerB  {ISbQ),  2  Jur.  (n.s.)  861). 

"Owner."— The  persons  who  are  enabled  to  sell  and  convey  lands  are 
stated  in  s.  7. 

Short  title  4.  In  citing  this  Act  in  other  Acts  of  Parliament,  and  in  legal 

instruments  it  shall  be  suflScient  to  use  the  expression  "  the  Lands 
Clauses  Consolidation  Act,  1845.' 


of  the  Act. 


IK   " 


By  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  23,  it  is  provided 
that  in  any  Act,  public,  local  and  personal,  or  private,  passed  after  January  Ist^ 
1890,  unless  the  contrary  intention  appears,  the  expression  ^*  Lands  Clauses 
Acts  "  shall  mean — 

As  respects  England  and  Wales,  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  the  Lands  Clauses  Consolidation  Acts  Amendment  Act, 
1860  (23  &  24  Vict.  c.  106),  the  Lands  Clauses  Consolidation  Act,  1869  (32  & 
33  Vict.  c.  18),  and  the  Lands  Clauses  (Umpire)  Act,  1883  (46  &  47  Vict, 
c  15),  and  any  Acts  for  the  time  1>eing  in  force  amending  the  same.  The 
only  amending  Act  is  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895 
(58  &  59  Vict.  c.  11). 

"In  legal  instruments."— Section  35  of  the  Interpretation  Act,  1889, 
extends  this  to  "in  any  Act,  instrument  or  document" 
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6.  And  whereas  it  may  be  convenient  in  some  cases  to  incor-     Sect.  & 
porate  with  Acts   of    Parliament  hereafter   to   be  passed  some  yorm  in 
portion  only  of  the  provisions  of  this  Act :  Be  it  therefore  enacted,  which  por- 
that  for  the  purpose  of  making  any  sach  incorporation  it  shall  be  Act  may  be 
:infficient  in  any  such  Act  to  enact  that  the  clauses  of  this  Act  with  ""^^J**^ 
respect  to  the  matter  so  proposed  to  be  incorporated,  (describing  Acts, 
sach  matter  as  it  is  described  in  this  Act  in  the  words  introductory 
to  the  enactment  with  respect  to  such  matter,)  shall  be  incorporated 
with  such  Act,  and  thereupon  all  the  clauses  and  provisions  of  this 
Act  with  respect  to  the  matter  so  incorporated  shall,  save  so  far  as 
they  shall  be  expressly  varied  or  excepted  by  such  Act,  form  part 
of  such  Act,  and  such  Act  shall  be  construed  as  if  the  substance  of 
such  clauses  and  provisions  were  set  forth  therein  with  reference 
to  the  matter  to  which  such  Act  shall  relate- 
By  the  Interpretation  Act,  1889,  it  is  enacted  that  in  any  Act  passed  after 
Jinoary  1st,  1890,  a  description  or  citation  of  a  portion  of  another  Act  shall, 
imle$s  the  contrary  intention  appears,  be  construed  as  including  the  word 
itttion,  or  other  pcit  mentioned  or  referred  to  as  forming  the  beginning  and 
as  ionning  the  end  of  the  portion  comprised  in  the  description  or  citation 
(52  k  53  Vict.  c.  63,  s.  35  (3)  ). 

"Words  Introductory  to  the  Enactment  with  respect  to  such 

Matter," 

The  differerU  headings  with  the  claitses  utider  them  are  asfolUnfv : 

Sects. 

6—15.  The  purchase  of  lands  by  agreement. 

16—68.  The  purchase  and  taking  of  lands  otherwise  than  by  agreement 
6^—80.  The  purchase  money  or  compensation  coming  to  parties  having 
limited  interests,  or  prevented  from  treating,  or  not  making  title. 
81—83.  The  conveyances  of  land. 
84—91.  The  entry  upon  lands  by  the  promoters  of  the  undertaking. 

92.  As  to  selling  part  of  a  house. 
93—94.  Small  portions  of  intersected  land. 
96-98.  Copyhold  lands. 

99—107.  Copyhold  lands,  beinj?  common  or  waste  lands. 
108—114.  LaoHs  subject  to  mortgage. 

115—118.  Lands  charged  with  any  rent  service,  rentcharge,  or  chief  or  other 
rent,  or  other  payment  or  incumbrance  not  hereinliefore  pro- 
vided for. 
119—122.  Lands  subject  to  leases. 

123.  Limit  of  time  for  compulsory  purchase. 
124—126.  Interests  in   land  which  have  by  mistake  been  omitted  to  l>e 

purchased. 
127—132.  Lands  acquired  by  the  promoters  of  the  undertaking  under  the 
provisions  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  but  which  shall  not  be  requirea  for  the  purposes 
thereof. 

133.  Land  tax  and  poor's  rate  to  be  made  good. 

134.  Senace  of  notices  upon  company. 

135.  Tender  of  amends. 

136—149.  The  recovery  of  forfeitures,  penalties,  and  costs. 
150—151.  The  provision  to  be  made  for  affording  access  to  the  special  Act  by 
all  parties  interested. 


W  Lands  Clauses  Consolidation  Act,  1845. 

86Ct.  fi.  The  clauses  relatioff  to  the  different  subiecto  were  thus  grouped  together  so 

"  that  they  might  i-eadfly  be  referred  to  in  the  special  Acts. 

Note.  Jj^  order  to  avoid  the  necessity  of  inserting  seriatim  the  clauses  to  be  incor- 

porated or  to  be  excluded  in  an  Act  which  it  is  intended  shall  incorporate  part 
only  of  the  provisions,  the  partial  incorporations  may  be  made  by  incor- 
porating or  excluding  in  the  mass  the  sections  falling  under  a  particular 
heading  or  title. 

If  the  words  of  the  heading  are  used  in  the  special  Act  either  to  include  or 
exclude  the  enactments  dealing  with  any  matter,  all  the  sections  under  thai 
heading  must  be  deemed  to  be  included  or  excluded,  as  the  case  may  be. 
Thus,  an  Act  which  incorporates  the  Lands  Clauses  Consolidation  Act,  1845, 
but  excludes  the  provisions  of  that  Act  "  relating  to  the  purchase  and  taking 
of  lands  otherwise  than  by  agreement "  thereby  excludes  all  the  sections  from 
and  to  and  including  ss.  ie--68 ;  compensation,  therefore,  for  the  injurious 
affecting  of  lands  cannot  be  recovered  on  the  basis  that  s.  68  is  incorporated 
(Ferrar  v.  Commisdonen  of  Sewers  in  the  City  of  Lojidon  (1869),  L.  R.  4  Ex. 
227,  followed  in  Dungey  v.  Lord  Mayor  of  London  (1869),  38  L.  J.  C.  P.  298). 

The  same  principle  had  been  laid  down  in  i^  v.  lA^d  Mayor  of  London 
(1867X  L.  R.  2  Q.  B.  292,  where  it  was  held  that  an  Act,  excepting  provisions 
in  the  same  manner  as  in  the  above  cases,  excluded  only  as.  16 — 68,  and  that 
the  other  clauses  which  relate  to  the  purchase  of  land  otherwise  than  by 
agreement  not  coming  under  that  heading  were  not  excepted. 

If,  however,  the  local  Act  does  not  use  the  words  of  the  heading,  the  same 
rule  does  not  apply  ;  thus,  an  Act  which  excepts  so  much  of  the  Lands  Clauses 
Consolidation  Act,  1845,  as  relates  exclusively  to  the  purchase  and  taking  of 
lands  by  compulsion  does  not  thereby  except  s.  68,  as  that  section,  although 
inserted  among  the  clauses  which  relate  to  the  taking  of  lands  by  compulsion, 
does  not  relate  exclusively  to  the  taking  of  lands  by  compulsion.  See  per  Lord 
Cranworth  in  Broadbent  v.  Imperial  Gas  Light  Co.  (1857X  7  De  G.  M.  &  G.  436, 
447  ;  H,  C,  in  the  Lords  (1869),  7  H.  L.  Cas.  600,  where  the  point  was  not  taken. ' 

Under  the  Elementary  Education  Act,  1870,  which  incorporates  the  Lands 
Clauses  Acts,  but  provides  for  certain  additional  retiuiremeuts  before  the 
authority  can  put  m  force  the  powers  of  these  Acts  with  respect  to  the 
purchase  and  taking  of  land  otherwise  than  by  agreement,  it  has  been  held 
that  the  authority  may  on  land  acquired  by  agreement,  do  acts  injuriously 
affecting  adjoining  projierty  without  complying  with  these  requirements,  and 
that  the  owner  s  remedy  is  to  claim  com*i)ensation  under  s.  68  of  this  Act 
See  Kirhy  v.  School  Board  for  HarrogaJU,  [1896]  1  Ch.  437. 

Construction. — Much  diversity  of  opinion  has  existed  as  to  the  effect  to  be 
given  to  these  introductory  headings  in  construing  the  clauses  under  tliem. 
The  general  result  is  that  they  are  to  be  regaTxied  as  something  more  than 
margmal  notes,  being  in  the  nature  of  preambles,  but  their  effect  would 
api)ear  to  be  a  matter  of  construction  in  each  particular  case. 

In  Hammersmith  Rail.  Co.  v.  Brand  (18691  L.  R,  4  H.  L.  171,  Lord  Chkucs- 
FORD  (p.  203),  8i)eaking  of  the  headings  in  the  Railways  Clauses  Act,  said  that 
they  "  may  be  usefully  referred  to,  to  determine  the  sense  of  any  doubtful 
expression  in  a  section  ranged  under  a  particular  headinff."  But  in  the  same 
case,  Lord  Cairns  (p.  216)  said  that  "the  framing  of  the  Lands  Clauses  Act 
shows  that  it  is  even  dangerous  to  trust  to  the  headings  which  occur  at  the 
commencement  of  these  fasciculi  of  clauses,  for  the  purpose  of  i-estraining  or 
confining  the  natural  operations  of  the  words  which  you  find  in  the  various 
clauses  under  these  heatiings." 

In  the  Eastern  Counties  Rail.  Co.  v.  Marriage  (1860^  9  H.  L.  Cas.  32,  the 
subject  was  fully  discussed.  The  opinions  of  the  common  law  judges  were 
taken  by  the  lords,  and  there  was  much  diversity  as  to  the  effect  to  be  given 
to  these  headings.  The  point  at  issue  was  as  to  whether  the  words  "  such 
lands  "  in  s.  94  of  the  Lands  Clauses  Consolidation  Act,  1845,  refeiTed  to  the 
lands  mentioned  in  the  previous  section  or  in  the  heading  to  the  two  sections. 
In  the  result,  it  was  hela  that  the  lands  referred  to  were  those  in  the  heading 
on  the  ground  that  such  reading  gave  the  more  reaeonable  construction,  but  no 
general  principle  was  laid  down. 
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See  as  to  headings  of  this  kind  in  other  statutes,  Bryan  v.  Child  (1850),  Sect.  fi. 

5  Ex.  388,  374  ;  La3iam  v.  La/one  (1867X  L.  R  2  Ex.  116,  119  ;  Lang  v.  Kerr 

(1878),  3  App.  Cas.  529,  536.  ^<*^ 

As  to  incorporation  and  construction,  see  s.  1. 

And  with  respect  to  the  purchase  of  hinds  by  agreement,  be  it 
enacted  as  follows  : 

This  heading  includes  ss.  6 — 15.  As  to  the  effect  of  heading,  see  note  to 
S.5. 

6.  Subject  to  the  provisions  of  this  and  the  special  Act  it  shall  Power  to 
be  lawful  for  the  promoters  of  the  undertaking  to  agree  with  the  J^,  (,_ 
owners  of  any  lands  by  the  special  Act  authorised  to  be  taken,  agreemeot. 
lad  which  shall  be  required  for  the  purposes  of   such  Act,  and 
with  all  parties  having  any  estate  or  interest  in  such  lands,  or  by 
this  or  the  special  Act  enabled  to  sell  and  convey  the  same,  for 
the  absolute  purchase,  for  a  consideration  in  money,  of  any  such 
lands,  or  such  parts  thereof  as  they  shall  think  proper,  and  of  all 
estates  and  interests  in  such  lands  of  what  kind  soever. 

"  The  promoters  of  tlid  undertakiiii^" — See  definition  in  s.  2.  They  are 
the  parties  empowered  by  the  special  Act  to  execute  the  undertaking. 

Sranetimes  agreements  for  the  purchase  of  lands  are  made  by  the  promoters 
of  the  company  prior  to  its  incorporation.  At  common  law  such  agreements 
sre  not  binding  on  the  company,  and  the  company  cannot  ratify  them  so  as  to  • 

PM  the  liability  from  the  promoters  {Kelner  v.  Baxter  (1866X  L.  K.  2  C.  P. 
175),  bat  the  company  could  of  course  enter  into  a  new  contract  on  the  same 
tenna  as  the  old  and  in  substitution  for  it  with  the  consent  of  the  parties. 

In  the  case  of  railways  to  be  constructed  under  the  Railways  Construction 
Facilities  Act,  1864  (27  &  28  Vict  c  121^  it  is  enacted  by  s.  30  of  that 
Actthat: 

*^  Contracts  relative  to  the  purchase  or  taking  uf  lands  for  the  railway, 
e&iered  into  bv  the  promoters  before  the  incorporation  of  the  company  by  the 
certificate,  shall  be  as  binding  on  the  company  as  if  they  had  been  entered 
into  by  the  company  **  (see  pott). 

The  promotere  in  this  section  means  the  persons  or  company  intending  to 
tpplv  for  a  certificate  under  the  Act.  For  cases  on  this  section  see  6ro\i'ne 
and  Theobald's  Law  of  Railways,  3rd  ed.,  p.  536. 

These  agreements  must,  however,  be  of  such  a  nature  that  the  company  could 
itaelf  have  entered  into,  otherwise  the  company  will  not  be  bound  {Shrewi- 
hmry  v.  Sorih  Staffardskire  Rail.  Co.  (1865),  L  R.  1  Eq.  593). 

An  agreement  for  the  purchase  of  land  made  by  promoters  before  incor- 
pocation  in  pursuance  of  this  section,  is  not  within  the  Lands  Clauses  Act, 
eren  although  the  Act  authorising  the  undertaking  incorporaten  it,  and  costs 
^  a  reference  to  a  surveyor  under  the  agreement,  if  not  provided  for  in  the 
>gicement,  could  not  be  recovered  from  the  company  (Catling  y.  Great  Xorihem 
HaiL  Co.  (1869),  18  W.  R.  121). 

"To  agree," — The  agreement  must  conform  to  the  general  law,  and  must 
be  in  writing  and  stamped.  At  the  common  law  corporate  Ixxlies  can  contract 
only  by  means  of  their  common  seal,  and  contracts  made  with  them  which 
are  not  sealed  will  be  invalid  and  will  not  bind  them  (1  Bla.  Com.  475 ; 
FMiy  V.  BristU  and  Exeter  Bail.  Co.  (1852),  21  L.  J.  Ex.  117). 

Equity,  however,  where  there  has  been  part  performance  in  which  the 
corporation  haa  ac«|iiie»:ed  will,  if  the  remedy  is  applicable,  decree  i^peiific 
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Sect  6.      performance  (Laird  v.  Birkenhead  Rail.  Co.  (1869),  29  L.  J.  Ch.  218  ;  iViUon  t. 

fVest  HaHlepool  Bail  Co.  (1865X  34  L.  J.  Ch.  241 ;  London  and  Birmingham 

Now.        Rail.  Co.  v.  Jvinter  (1840X  Cr.  &  Ph.  57  ;  and  see  Crampton  v.  Varna  Rail  Co. 
(1872),  L.  R.  7  Ch.  662). 

There  have  been  various  statutory  exceptions  to  this  rule. 

The  Companies  Clauses  Act,  1845  (8  &  9  Vict  c.  16),  s.  97,  enacts  as  follows  : 

"  The  power  which  may  be  granted  to  any  such  committee  [t.«.,  committee 

of  directors]  to  make  contracts,  as  well  as  the  power  of  the  directors  to  make 

contracts,  on  behalf  of  the  company,  may  lawfully  be  exercised  as  follows ; 

(that  is  to  say,) 

"  With  re8i)ect  to  any  contract  which,  if  made  between  private  persons, 
would  l)e  by  law  required  to  be  in  writing,  and  under  seal,  such  com- 
mittee or  the  directors  may  make  such  contract  on  behalf  of  the 
company  in  writing,  and  under  the  common  ^eal  of  the  company,  and 
in  the  same  manner  may  vary  or  discharge  the  same  : 
"  With  respect  to  any  contract  which,  if  made  l)etween  private  persons, 
woidd  be  by  law  reauired  to  be  in  writing,  and  signed  by  the  parties  to 
be  charged  therewith,  then  such  committee  or  the  directors  may  make 
such  contract  on  behalf  of  the  company  in  writing,  signed  by  such 
committee  or  any  two  of  them,  or  any  two  of  the  directors,  and  in  the 
same  manner  may  v&ty  or  discharge  the  same  : 
"  With  respect  to  any  co'nti-act  which,  if  made  between  private  persons, 
would  by  law  be  valid  although  made  by  parol  only,  and  not  reduced 
into  writing,  such  committee  or  the  directors  may  make  such  contract 
on  behalf  of  the  company  by  parol  only,  without  writing,  and  in  the 
same  manner  may  vary  oV  discnarge  the  same.'* 
Such  contracts  shall  be  binding  upon  the  company  and  their  successors. 
For  companies  incorporated  under  the  Companies  Act,  1862^  a  similar 
provision  exists  in  the  Companies  Act,  1867  (30  &  31  Vict  c  131),  a.  37. 

Contracts  with  district  councils  are  regulated  by  the  Public  Health  Act, 
1875  (38  &  39  Vict  c.  55),  ss.  173  and  174. 

Under  the  Local  Government  Act,  1894  (56  &  07  Vict  c.  73),  s.  3  (91 
parish  councils  are  made  corporate  bodies,  but  without  a  common  sea). 
Provision  is  made  to  enable  them  to  contract  imdcr  the  hands  and  seals,  if 
required,  of  the  chairman  and  two  other  members  of  the  council.  In 
parishes  where  there  is  no  council  the  chairman  and  overseers  are  a  body 
corporate  with  power  to  hold  land  and  to  contract  under  their  hands  and 
seals  (ibid.,  s.  19  (6) ). 

Cods. — Sections  81  and  82  provide  that  in  case  of  persons  not  under 
disabilitv,  the  costs  connected  with  the  conveyance,  and  tne  verifying  of  the 
title  shall  be  paid  by  the  promoters  (see  notes  to  these  sections).  As  this  does 
not  include  tne  costs  of  preliminary  negotiation,  provision  for  the  payment  of 
the  costs  should  l)e  made  in  the  agreement.  Prideaux  thinks  it  is  desirable 
to  have  an  express  clause  dealing  with  all  costs  as  in  some  cases  the  statutoiy 
enactment  may  be  excluded  (1  Prideaux,  117). 

Thus,  it  is  not  unfrequent  in  these  agreements  that  the  question  of  price  to 
be  paid  is  referred  to  a  surveyor.  As  this  reference  is  a  reference  under  the 
agreement  and  not  under  the  Act,  the  Act  will  not  apply  to  the  costs.  It 
was  decided  that  s.  1  of  the  Lands  Clauses  Consolidation  Act,  1869,  which 
provided  for  the  taxing  of  costs  of  arbitrations,  did  not  apply  to  references 
under  these  agreements  (Doulton  v.  Metropolitan  Board  of  U  oris  (1870X  ^  ^* 
5  Q.  B.  333,  followed  in  IVombwell  v.  Corporation  of  Bartuley  (1877),  36  L.  T. 
(n.s.)  708  ;  see  also  Catliiig  v.  Great  Northern  Rail.  Co.  (1869),  18  W.  R  121). 
That  section  is  repealed  by  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895, 
postj  but  s.  1  thereof  is  to  the  same  effect 

"Owners."— See  definition,  ss.  3  and  7. 


-See  definition,  s.  3  and  notes.  In  this  section  the  word  may 
be  given  its  widest  signification,  and  it  would  appear  that  the  company  can 
purchase,  if  the  landlord  is  willing,  any  stratum  of  land,  or  land  exclusive  of 
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mines^  or  any  grant  of  an  easement.     In  Great  Western  Rail.  Co.  v.  Swindon      B9CL  8. 

and  (nulUnham  Rail  Co.  (1884),  9  App.  Cas.  787,  at  p.  801,   lx)rd  Wat-         

SOS  said :    "  I  can  see  no  reason  for  holding  that  in  section  7  and  other        Non. 

clauses  of  the  Act  which  relate  to  purchase  by  agreement,  the  word  *  lands  * 

must  be  restricted  to  corporeal  hereditaments.     If  a  landowner  is  willing  to 

sell  a  right  of  use,  and  such  a  right  is  sufficient  for  all  purposes  sanctioned  by 

the  special  Act,  I  cannot  conceive  that  it  wa8  the  intention  of  the  legislature 

to  enact  that  the  landowner  should  not  sell  or  the  company  purchase,  that 

limited  right." 

Mines. — An  agreement  for  the  sale  of  lands  will  include  all  above  and  below 
the  surface,  and  transfer  the  mines  unless  expressly  excepted.  In  the  case  of 
nilirays  and  watem'orks,  however,  by  the  word  "  lands  "  the  mines  do  not 
pasB  unless  expressly  mentioned.  See  Railways  Clauses  Act,  1845  (8  &  9  Vict, 
c.  20),  s.  77,  post^  and  the  Waterworks  Clauses  Act,  1847,  ps.  18 — 27,  post,  and 
Enington  v.  Metropolitan  District  Bail.  Co.  (1882),  19  Ch.  D.  659,  568. 
Private  Acts  sometimes  contain  a  similar  proviso. 

"8y  the  special  Act  aathorifled  to  be  taken."— Two  conditions  are 
necessary  to  make  an  agreement  for  sale  valid  under  this  section. 
1.  The  land  must  be  authorised  to  be  taken  by  the  special  Act 
2l  And  it  must  be  required  for  the  purposes  of  such  Act 
The  capes  as  to  both  these  conditions  are  collected  in.  the  notes  to  s.  18, 

Sections  12 — 15  deal  with  the  purchase  of  land  for  extraordinary  purposes. 

"A  conaideiation  in  money."— This  may  be  either  a  gross  sum  or  an 
annual  rentcharge.     See  s.  10,  and  23  &  24  Vict  c.  106»  ss.  1,  2. 
As  to  the  rights  of  unpaid  vendors,  see  s.  85  of  this  Act,  post. 
As  to  interest)  see  below,  "  Construction  of  agreements." 

"And  of  all  estates  and  interests."— As  undertakers  of  works  require 
nsoally  the  absolute  ownership  of  the  land,  it  is  necessary  for  them  to  acquire 
t]ie  fee  simple.  If  the  fee  has  been  cut  up  into  numerous  lesser  estates  and 
inieiesta,  it  will  be  necessary  to  purchase  or  acquire  all  these  estates. 

"Cdutniction  of  agreements."— These  agreements  must,  of  course,  be 
constroed  in  the  ordinary  way  and  be  subject  to  the  general  law  governing 
agreements  and  conveyances  of  real  property.  Thus,  in  a  county  with  a  local 
und  registry,  it  is  usual  to  register  these  conveyances,  and  this  appears  the 
proper  course.  See  2  Dart's  Vendors  and  Purchasers  (6th  ed.),  p.  770.  In  dis- 
tricts where  compulsorv  remstration  is  in  force  the  provisions  of  the  Land 
Transfer  Act,  1897  (60  &  61  Vict  c.  65^  should  not  be  overlooked. 

The  following  are  cases  arising  more  particularly  out  of  the  Lands  Clauses 
CwMolidation  Acts : 

Kme  for  completion. — If  a  company  contract  for  the  purchase  of  land,  the 
contract  enterf^l  into  by  them  must  be  performed  ana  completed  within  a 
Raranable  time  in  the  same  way  as  contracts  entered  into  by  other  persons, 
and  they  are  not  entitled  to  insist  that  they  may  complete!^  whenever  they 
»ant  the  land,  provided  the  contract  is  completed  within  the  time  limited  for 
exercising  their  compulsory  powers  {Baker  v.  Metropolitan  Rail.  Co.  (1862), 
31  Beav.  504). 

If,  however,  a  landowner  sell  certain  land  to  a  railway  company  and  agree 
that  if  the  company  should  "require  any  additional  land  of  the  vendor, 
adjoining  or  near  the  land  sold  for  the  purposes  of  the  railway  and  works,  the 
fame  should  be  taken  and  paid  for  by  the  company  "  at  a  certain  price,  then 
the  time  within  which  this  option  may  be  exercised  is  not  limited  to  the  time 
during  which  the  compulsory  purchase  might  take  place,  but  it  may  be  exer- 
cised at  any  time  before  the  period  limited  by  the  special  Act  for  the  completion 
cf  the  works  {RangeUy  v.  Midland  Rail.  Co.  (1868),  L.  R.  3  Ch.  306).  See 
same  point  in  Kemp  v.  South  Eastern  Rail.  Co.  (1872),  L.  R.  7  Ch.  364,  and 
c/.  Tiverton  and  North  Devon  Rail.  Co.  v.  Loosemore  (1884),  9  App.  Cas.  480. 


14  Lands  Clacsks  (/ONsolidation  Act,  1^45. 

BkL  6.  Specific  performance. — Not  infrequently  in  agreements  the  price  is  left  to  be 

settled  by  a  reference  or  arbitration.     I? mil  it  is  fixed,  the  relation  of  vendor 

NoTX.  and  purchaser  does  not  arise,  and  if  it  is  at  the  option  of  the  vendor  to  choose 
the  form  of  reference,  and  he  dies  before  having  exercised  the  option,  there  is 
no  contract  which  the  court  can  enforce  (Morgan  v.  Milrnan  (1853X  3  De  G. 
M.  &  G.  24). 

But  when  the  price  is  fixe<l  and  the  contract  complete,  the  court  will 
entertain  a  suit  for  specific  performance  {Rcgenfs  Canal  Co.  v.  Ware  (1857), 
23  Beav.  576). 

In  the  case  of  leaseholds,  the  company  will  be  held  bound  to  accept  an 
assignment  with  the  usual  covenants  of  indemnity  {Harding  v.  Metropwitan 
Rati  Co,  (1872),  L.  R.  7  Ch.  154). 

Where  an  owner  of  laud  contracted  to  sell  land  and  a  dispute  arose  as  to  his 
interest  therein,  and  he  claimed  specific  performance,  the  promoters  could  not 
in  that  action  claim  to  be  allowed  to  enter  into  possession  on  paying  the  price 
into  court.  Thev  must  proceed  under  the  Act  bv  the  prescribed  method 
(Bygrave  v.  Metropolitan  Board  of  Works  (1887),  37  Ch.  D.  147). 

Where  a  vendor  allows  the  promoters  to  take  possession  of  land  under 
agreement,  and  makes  provision  for  interest  to  be  paid  on  the  balance  of  the 
purchase  money,  and  there  is  delay  in  completing,  he  is  not  entitled  in  an 
action  for  specific  performance  to  have  the  balance  paid  into  court  (Pruse  v. 
Cambrian  kail.  Co.  (1867),  L.  R  2  Ch.  444).  See  the  same  principle  in 
Boddington  v.  Great  irestem  Rail.  Co.  (1849X  13  Jur.  144. 

The  court  will  not,  in  an  action  by  the  landowner  against  the  promoters, 
decree  specific  performance  until  the  title  has  been  investigated,  but  will  refer 
it  to  chaml)ers  for  that  purpose  (Gunston  v.  East  Glovi^esterthire  Rail.  Co. 
(1868),  18  L.  T.  (N.8.)  8). 

Usually  contracts  for  specific  performance  will  not  be  granted  against  a 
company  to  execute  works ;  but  if  a  landowner  has  withdrawn  his  opposition 
and  sold  land  in  consideration  of  a  railway  doing  certain  works,  specific 
performance  will  l>e  granted  (Lytton  v.  Great  Northern  Rail.  Co.  (1856), 
2  Kay  &  J.  394).  See  IVebb  v.  THrect  London  and  Portsmouth  Rail.  Co.  (1851), 
9  Hare,  129  ;  Eastern  Counties  Rail.  Co.  v.  Hawkes  (1855),  24  L.  J.  Ch.  601. 
On  the  principles  upon  which  the  courts  act  in  granting  specific  performance 
of  contracts  under  statutorv  powers,  see  Inge  v.  xBirmingham  and  South 
Western  Rail.  Co.  (1853),  3  be  G.  M.  &  G.  658 ;  Hayiies  v.  Haynes  (1861X 
1  D.  &  S.  426. 

If  the  legislature  prescril)es  formalities  to  be  observed  by  parties  contracting 
inter  scy  and  one  endeavours  to  avail  himself  of  the  want  of  such  forms  to 
postpone  or  avoid  the  completion  of  a  contract  entered  into,  the  court  will 
itself  a<^ertain  whether  the  intentions  of  the  legislature  have  in  substance 
l^en  complied  with,  and  if  they  have,  will  carry  the  contract  into  effect,  or  by 
mandamus  compel  the  observance  of  the  formalities  {Baker  v.  Metrapoliian 
Rail.  Co.  (1862),  32  L.  J.  Ch.  7  ;  and  see  s.  9,  post). 

If  the  landowner  can  be  compensated  by  damages,  specific  performance  will 
not  be  awarded  {Ingram  v.  Midland  Rail.  Co.  (1860),  3  L.  T.  (N.a)  533).  Nor 
if  the  contract  is  too  vague  {Tillett  v.  Charing  Cross  Rail.  Co.  (1859X  28  L.  J. 
Ch.  863). 

In  a  suit  for  specific  ])crformauce  of  an  agreement  by  a  railway  company  to 
purchase  land  from  trustees,  the  persons  beneficially  entitled  are  not  neceasaiy 
parties  (Potts  v.  Thames  Haven  Dock  and  Rail.  Co.  (1851),  15  Jur.  1004). 

See  further  as  to  the  rights  of  an  unpaid  vendor,  s.  85,  post. 

Interest. — It  is  advisable  for  the  vendor  to  stipulate  in  his  agreement  that 
intei-est  shall  be  payable  after  the  date  fixed  for  completion. 

If  the  price  is  to  be  fixed  by  a  third  party,  the  interest  will  not  be  payable 
till  the  price  is  ascertained,  and  the  outgoings  must  be  paid  by  the  vendor 
until  that  date  (Catling  v.  Great  Northern  Rail.  Co.  (1869),  18  W.  R  121). 

But  if  the  company  take  possession  before  the  price  is  fixed,  then  interest 
at  4  per  cent,  is  payable  from  the  date  they  take  pa<»se8sion  as  in  the  case  of 
any  other  purchaser  (Rhys  v.  Dare  Valley  kail,  Co.  (1874),  L.  R.  19  Eq.  93; 
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In  re  Belfati  Water  C(ymmi$gumers,  Ex  parte  Daltoay  (1884),  16  L.  R.  Ir.  13  ;      Sect.  6. 
and  see  general  principle  in  Birch  v.  Joy  (1852),  3  H.  L.  Oas.  565).  

In  a  case  where  the  company  had  taken  possession,  the  price  l>eing  after-  Xotk. 
wrds  fixed  by  a  jury,  and  a  conveyance  executed  in  consideration  of  tne  sum 
90  found,  it  was  held  that,  notwithstanding  the  conveyance,  the  owner  was 
entitled  to  be  paid  an  additional  sum  for  interest  from  the  date  when  posses- 
sion was  taken  to  the  date  of  payment  of  the  sum  found  (/)i  re  Baltimore 
Ejt€fidon  Bail  Co.,  Limited^  Ex  parte  Daly,  [1895]  1  I.  R.  169). 

On  the  other  hand,  if  the  promotei-s  do  not  take  possession  after  the  price  is 
fixed,  they  are  liable  to  pay  interest  at  4  per  cent,  from  the  time  when  they 
might  have  taken  jKtssession  or  entered  into  the  receipt  of  rents  on  a  good 
title  being  shown  {Re  Piggott  and  the  Great  Western  Rail.  Co.  (1881),  L.  R. 
18  CL  D.  146  :  In  re  Eccleshill  Local  Board  (1879X  13  Ch.  D.  365,  disapproved 
of;  and  see  Spencer-Bell  v.  London  and  SotUh  Western  Rail.  Co.  (1885), 
33  W.  R.  771). 

Where  a  railway  company  give  notice  of  their  intention  to  ac(|uire  minerals 
to  be  left  nnworked,  interest  is  payable  on  the  purchase  monev  from  the  date 
of  such  notice  (Iletcher  v.  LancadUre  and  Yorhhire  Rail.  Co.  (1902),  18  T.  L.  R. 
417X 

Where  a  sum  of  money  is  paid  into  court  under  the  award  of  an  arbitrator, 
and  on  appeal  a  lai^er  sum  is  awarded^  interest  at  4  per  cent,  from  the  date 
of  the  first  payment  to  the  date  of  the  second  is  payable  on  the  difference 
(In  rt  Shaw  and  the  Corporation  of  Birmingham  (1884X  27  Ch.  D.  614  ;  Re 
iVoran  and  Kitigscaurt  Rail.  Co.  (1876),  Ir.  R.  10  Eq.  113). 

A  pnrchaaer  who  before  completion  of  the  purchase  exercises  acts  of  owner- 
ship over  the  land  agreed  to  be  purchased,  must  pay  interest  on  the  purchase 
money  pending  delay  in  the  completion  of  the  contract,  although  the  delay  is 
ciiBeS  bv  the  vendor  and  the  land  is  untenanted,  so  that  he  received  no  rents 
ittd  profits  from  it  (Ballard  v.  ShtUt  (1880^  15  Ch.  D.  122  ;  and  see  Blonnt 
T.  Gnal  Southern  and  Wedem  Rail.  Co.  (1851),  2  Ir.  Ch.  R.  40). 

But  if  the  purchase  money  has  been  lying  idle,  and  after  notice  to  vendor 
completion  is  delayed  bv  his  default,  he  will  not  be  allowed  interest  (Regent's 
Cfflioi  Co.  V.  Ware  (1857),  23  Beav.  575). 

An  owner  sold  to  a  railway  company  a  house  where  he  carried  on  the 
^<^oes6  ot  a  licensed  victualler,  and  the  purchase  money  was  to  be  paid  at  a 
^td  date  or  earlier,  as  the  company  should  choose,  possession  to  be  given  on 
payment,  they  paying  interest  at  5  per  cent  in  the  meantime,  and  the  vendor 
vas  to  remain  as  tenant  to  the  agreed  date  at  a  rent,  if  possession  was  not 
taken.  On  the  agi'eed  date  the  money  was  not  paid,  and  the  owner  was 
decreed  specific  performance  and  interest  from  the  agreed  date,  and  the  com- 
pany was  held  not  entitled  to  any  allowance  by  way  of  occupation  rent,  on 
the  ground  that  the  company  had  not  shown  that  he  had  acquired  benefit 
from  the  occupation  (Leggott  v.  Metropolitan  Rail.  Co.  (1870),  L.  R.  5  Ch. 

716): 

If  the  occupation  has  been  beneficial,  a  fair  rent  will  be  allowed  (Metro- 
poliian  KaU,  Co.   v.  Defrtes  (1877),  2  Q.  B.  D.  387). 

If  the  company  agree  to  pay  the  price  and  interest  from  date  of  delivery  of 
alstnict  to  date  of  completion,  but  before  completion  pay  the  money  into  court 
under  &  69,  the  interest  will  cease  to  run  from  the  date  when  tlie  money  is 
paid  into  court  (Lewes  v.  So^Uh  Waks  Rail.  Co.  (1852),  22  L.  J.  Ch.  209). 

But  in  a  case  where  a  similar  agreement  was  made  and  the  money,  at  the 
n^j^jttion  of  the  vendor's  solicitor,  was  paid  into  court  pending  investigation 
of  title,  bat  the  solicitor  i*eminded  the  company  that  the  5  per  cent  would 
still  be  payable,  the  company  not  expressing  objection,  and  the  money 
remaining  uninvested,  the  company  were  held  to  have  acquiesced,  and  were 
ordered  to  pay  interest  up  to  the  date  of  investment  (Ex  parte  Earl  of 
Hardwicke  (1852),  1  De  G.  M.  &  G.  297). 

Where  the  money  was  by  agreement  paid  into  a  bank  pending  the  master's 
apipnival  thereafter  to  be  jiid  into  court,  and  the  company  did  not  apply  to 
Mve  it  paid  into  court  imtil  long  after  such  approval,  the  company  were  held 
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Sect  6. 
Note. 


Parties  under 
disability 
enabled  to 
sell  and 
convey. 


liable  to  pay  interest  at  5  per  cent,  from  date  of  contract  until  motion  to  pay 
into  court  (Chambers  v.  WHite  (1850),  14  Jur.  1129). 

Qenerally,  when  money  is  paid  into  court,  the  court  has  no  jurii^iction  to 
make  any  order  as  to  interest  on  the  purchase  money  {Re  Divers  (1855),  1  Jar. 
(N.8.)996). 

Thus,  where  the  Great  Western  Railway  Company  had  paid  the  purchase 
money  of  settled  property  into  the  Bank  of  England,  the  vendors  (the  trustees) 
could  not  apply  under  the  Act  by  petition  to  cliarge  the  company  with 
interest  during  the  time  it  had  lain  uninvested  ;  but  q^ianre,  whether  an  action 
would  not  have  lain  on  the  ground  that  it  should  have  been  paid  direct  to  the 
nistees  (Ex  parte  While,  Re  Great  Western  Rail  Co.  (1839),  9  L.  J.  (k.s.)  Ex. 
in  Eq.  9). 

Interest  can  be  demanded  only  in  virtue  of  a  contract,  express  or  implied, 
or  by  virtue  of  the  principal  sum  of  money  having  been  wrongfully  withheld 
and  not  paid  on  the  day  when  it  ought  to  have  been  paid.  Therefore,  if  a 
debtor  is  willing  to  pay,  but  the  creditor  leaves  the  claim  for  years  unascer- 
tained and  unexamined,  interest  will  not  run  until  the  debt  has  been 
establish^  and  the  precise  amount  ascertained  {Caledonian  RaiL  Co.  v. 
Carmichael  (1870),  L.  R.  2  H.  L.  (Sc.)  56). 

A  stipulation  that  if  the  purchase  money  is  not  paid  by  a  certain  day 
an  increased  rate  of  interest  shall  be  paid,  is  valid,  and  will  not  be  regarded  as 
a  penalty,  but  as  a  separate  contract  (Herbert  v.  Sali^ury  and  Yeotnl  Rail.  Co, 
(1866X  L.  R.  2  Eq.  221  ;  Pryse  v.  Cambrian  RaiL  Co.  (1867),  L.  R.  2  Ch. 
444). 

But  a  contract  to  purchase  land  for  £4,000,  of  which  £2,000  was  to  be  paid 
at  once  and  the  remaining  £2,000  on  a  futui*e  day  named  in  the  agreement, 
and  that  if  not  paid  by  that  day  the  vendors  might  repossess  the  land  of  their 
former  estate,  without  any  obligation  to  repay  any  part  of  the  purchase  money, 
was  held  to  be  in  the  nature  ot  a  penalty,  and  the  company  was  held  entitled 
to  be  relieved  on  payment  of  the  balance  of  the  purchase  money  with  interest 
Such  an  agreement  might  also  be  void  as  ultra  vires  (In  re  Dagenham  Dock  Co. 
(1873),  L.  R.  8  Ch.  1022). 

As  to  interest  when  company  enter,  see  s.  85,  post. 

7.  It  shall  be  lawful  for  all  parties,  being  seised,  possessed  of, 
or  entitled  to  any  such  lands,  or  any  estate  or  interest  therein,  to 
sell  and  convey  or  release  the  same  to  the  promoters  of  the  under- 
taking, and  to  enter  into  all  necessary  agreements  for  that  purpose ; 
and  particularly  it  shall  be  lawful  for  all  or  any  of  the  following 
parties  so  seised,  possessed,  or  entitled  as  aforesaid  so  to  sell, 
convey,  or  release  ;  (that  is  to  say,)  all  corporations,  tenants  in 
tail  or  for  life,  married  women  seised  in  their  own  right  or  entitled 
to  dower,  guardians,  committees  of  lunatics  and  idiots,  trustees  or 
feoffees  in  trust  for  charitable  or  other  purposes,  executors  and 
administrators,  and  all  parties  for  the  time  being  entitled  to  the 
receipt  of  the  rents  and  profits  of  any  such  lands  in  possession  or 
subject  to  any  estate  in  dower,  or  to  any  lease  for  life,  or  for  lives 
and  years,  or  for  years,  or  any  less  interest ;  and  the  power  so  to 
sell  and  convey  or  release  as  aforesaid  may  lawfully  be  exercised 
by  all  such  parties,  other  than  married  women  entitled  to  dower, 
or  lessees  for  life,  or  for  lives  and  years,  or  for  years,  or  for  any 
loss  interest,  not  only  on  behalf  of  themselves  and  their  respective 
heirs,  executors,  administrators,  and  successors,  but  also  for  and 
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on  behalf  of  CTery  person  entitled  in  reversion,  remaindtn*,  or  fleet,?, 
expectancy  after  them,  or  in  defeasance  of  the  estates  of  snch 
[larties,  and  as  to  snch  married  women,  whether  thej  be  of  foil 
age  or  not.  as  if  they  were  sole  and  of  fnll  age,  and  as  to  snch 
(^nardians,  on  behalf  of  their  wards,  and  as  to  snch  conmiittees,  on 
behalf  of  the  lunatics  and  idiots  of  whom  they  are  the  committees 
respectively,  and  that  to  the  same  extent  as  snch  wives,  wards, 
lonaticsand  idiots  respectively  conld  have  exercised  the  same  power 
onder  the  anthority  of  this  or  the  special  Act  if  they  had  respectively 
been  under  no  disabflity,  and  as  to  snch  tmstees,  executors,  and 
administrators,  on  behalf  of  their  cestui  que  trusts,  whether  infants, 
issue  unborn,  lunatics,  femes  covert,  or  other  persons,  and  that  to 
the  same  extent  as  snch  cestui  que  trusts  respectively  oould  have 
exercised  the  same  powers  under  the  authority  of  this  and  the 
<pedal  Act  if  they  had  respectively  been  under  no  disability. 


"  AQ  paztias.*' — ^The  previous  section  entitled  undertakers  to  agree  with 
the  owners  for  the  purcnase  of  land  ;  this  section  completes  the  power  by 
enabling  owners  to  sell  and  convey  the  land  to  the  promotersL  As  regards 
ibeolnte  owners  this  power  was  scarcely  necessary  to  be  granted,  so  the  section 
is  mainly  devoted  to  conferring  a  power  of  conveyance  upon  persons  who,  but 
for  the  ^lactment,  might  be  unable  to  oonvev.  Many  of  the  classes  of  persons 
mentioned  in  the  section  can,  however,  sell  under  powers  giA-en  them  under 
other  Acta,  as  appears  infroj  in  this  note.  When  the  sale  is  carried  out  by 
agreement  these  powers  are  often  made  use  of  in  order  to  save  the  promoters 
the  cost  entaOed  by  payment  into  court  and  subsequent  investment,  and  they 
are  nsnally  wHling  to  pay  a  somewhat  larger  sum  in  consequence. 

Section's  deals  with  the  power  of  the  like  owners  to  dispose  of  copyholds, 
ad  the  mode  of  determining  the  purchase  money  for  land  purchased  from 
^oeh  persons  is  provided  for  by  &  9.  Section  69  provides  for  the  purchase 
iBODej,  if  over  £200,  being  paid  into  the  bank.  Sections  6,  7,  extend  only  to 
Unds  authorised  to  be  taken  and  required  for  the  purposes  of  the  Act  Sec- 
tion 12  deals  with  lands  purchased  for  extraordinary  purposes,  and  ss.  14,  15 
place  a  limit  on  the  powers  of  incapacitated  persons  in  i«gard  to  such  lanils. 

Section  3  of  the  Bailway  Construction  Facilities  Act,  1864  (27  &  28  Vict, 
c  121X  enables  persons  under  disability  to  enter  into  provisional  contracts 
vith  promoters  of  a  railway  before  incorporation,  but  doe«  not  allow  thew  to 
eoDvey  until  after  the  certificate  of  incorporation  is  granted. 

In  certain  Acts  incorporating  the  Lands  Clauses  Act^  less  restricted  powers 
of  conveying  land  are  saven  to  owners  under  disability.  See,  for  exauipk, 
s.  19  of 'the  Light  Railways  Act,  1896,  po$iy  and  s.  74  of  the  Housing  of  the 
Working  Classes  Act,  1890,  potL 

"Sen  and  convey. " — For  forms  of  conveyance  see  s.  81,  but  these  are  not 
commonly  used  as  they  are  open  to  objection  ;  see  Frend  and  Ware's  Ry.  Prec, 
rL  122.  The  law  as  to  the  parties  who  must  join  in  conveyance  is  not  affected 
bj  this  section. 

"Gozpocmtunuk'* — Section  108  of  the  Municipal  Corporations  Act,  1882 
(-15  k  46  Vict.  c.  50),  proTides  that  ^  the  council  shall  not,  uidess  authorised 
ly  Act  of  Parliament,  sell,  mortgage,  or  alienate  any  corporate  land  without 
the  approval  of  the  Treasury "  (now  the  Local  Government  Board  ;  see 
51  &  52  Vict,  c  41,  Sw  72).  This  section  of  the  Lands  Clauses  Consolidation 
Act  enables  them  to  sell  land  authorised  to  be  purchased  by  the  Act  and 
required  for  the  undertaking  without  such  consent,  but  they  cannot  sell  land 
rtquired  by  the  promotors  for  extraordinary  purposes  except  with  consent  of 
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Sect.  7.       the  Local  Government  Board.    See  s.  15  and  note,  pott,  p.  28.    A  ward  of 

the  city  of  London  is  not  within  the  Municipal  Corporations  Act  (Finnu  and 

NoTK.        Young  to  Forhes  and  Pochin  (1883),  24  Ch.  D.  587). 

Section  175  of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55Xanthori9a 
district  councils  to  sell  land  in  certain  cases. 

Although  public  companies  may  have  no  power  to  sell  land  under  their 
special  Act,  yet  another  public  body  may  be  authorise  to  take  their  land  and 
the  purchase  monev  would  be  payable  to  them  as  persons  absolutely  entitled 
(Re  the  Chelsea  Watenoorks  Co.  (1887),  56  L.  T.  421). 

But  such  power  must  be  expressly  given  to  the  second  public  company,  as  it 
will  not  be  implied  although  shown  on  the  deposited  plan,  and  a  general  power 
given  to  make  a  railway  aud  purchase  land  according  to  the  deposited  plans 
{R,  V.  SotUh  Wales  Rail.  Co.  (1850),  14  Q.  B,  902). 

Corporations  sole. — A  rector  or  vicar  possessing  the  freehold  of  a  disused 
burial  ground,  cannot  sell  it  unless  it  is  desecularis^  by  statute  {R.  v.  Twits 
(1869),  L.  R.  4  Q.  B.  407).  He  can,  however,  grant  the  use  of  the  surface  for 
the  purpose  of  being  used  as  a  highway  or  to  widen  a  highwav,  subject  to  s 
faculty  being  obtained  {In  reBideford  Parish  Churchy  [1900]  P.  314).  A  sale 
by  agreement  of  such  a  burial  ground,  although  authorised  by  statute^ 
apparently  requires  the  sanction  of  an  ecclesiastir^il  court,  at  least  if  any 
monuments  or  dead  bodies  are  to  be  removed  (Vicar  of  St.  Botolph%  Without 
Aldgate  v.  Parishioners  of  Same,  [1892]  P.  161).  As  to  selling  glebe  hinds, 
see  Glebe  Lands  Act,  1888  (51  &  62  Vict.  c.  20). 

"  Teaaat  in  tail."— A  tenant  in  tail  can  in  the  ordinary  course  convey 
with  this  power  imder  the  Fines  and  Recoveries  Act,  1833  (3  &  4  WilL  4» 
c  74),  by  a  deed  to  be  enrolled  within  six  months  in  the  Chancery  Division  of 
the  High  Court  of  Justice,  and  he  may  also  sell  under  the  powers  of  a  tenant 
for  life  under  the  Settled  Lands  Acts,  1882—1890,  without  having  the  deed 
enrolled,  or  he  may  sell  under  this  Act,  in  which  case  the  price  will  be  deter- 
mined under  s.  9  and  be  paid  into  court  under  s.  69,  but  the  deed  need  not  be 
enrolled. 

Tenants  in  tail  who  are  restrained  from  alienation  by  statute  have  power  to 
sell  and  convey  under  this  statute  and  to  bar  heirs  in  tail  and  remaindermen 
except  the  Crown,  which  can  only  be  bound  by  Act  of  Parliament  when 
expressly  named.  If  the  reversion  is  in  the  Crown,  the  consent  of  the  Crown 
must  be  obtained  (In  re  Cwkfield  Burial  Board  (1854),  24  L.  J.  Ch.  585). 

'*  Tenant  for  life."— He  has  also  the  powers  of  sale  granted  by  the  Settled 
Land  Acts,  1882—1890.     He  cannot,  however,  be  compelled  to  sell  under  the 

Srovisions  in  these  Act^  and  so  save  the  promoters  the  costs  of  reinvestment, 
ection  56  of  the  Settled  Land  Act,  1882,  preserves  the  powers  of  a  tenant  for 
life  under  statutes  like  the  Lands  Clauses  Acts  (Re  Lady  Bentinck  and 
London  and  NoHh  Western  Rail.  Co.  (1895),  12  T.  L.  R.  100). 

When  the  legal  estate  is  vested  in  trustees  the  equitable  tenant  for  life, 
although  he  can  enter  into  an  agreement  for  sale,  cannot  convey,  and  the 
trustees  are  necessary  parties  to  the  convevance  (Lippificott  v.  Smyth  (1860)> 
29  L.  J.  Ch.  621). 

As  to  the  effect  of  a  resettlement  by  the  tenant  for  life  and  his  heir  upon  an 
agreement  to  sell  as  tenant  for  life,  see  In  re  Barry  Rail.  Co.  and  Lord 
Wimbonie  (1897),  76  L.  T.  489. 

A  tenant  for  life  under  a  will  with  a  proviso  against  alienation,  and  a  limita- 
tion over,  in  case  of  infraction,  has  apparently  power  of  sale  under  this 
section,  and  the  court  would  order  the  purchase  money  to  be  laid  out  in  other 
lands  to  be  settled  to  like  uses  (Devenish  v.  Bnnvn  (1856),  2  Jur.  (n.s.)  1043). 
Now  under  the  Settled  Land  Acts  such  a  restraint  would  be  inoperative. 
Where  a  tenant  for  life  agreed  that  he  should  have  £5  percent,  of  the  purchase 
money  paid  to  him  for  his  own  benefit  from  date  of  agreement  until  the  con- 
conveyance  should  be  executed,  it  was  held  that  it  was  not  an  improper 
advantage  for  him  to  take  of  his  situation  as  tenant  for  life,  the  amount  not 
being  excessive  (In  re  Hungerford^  and  In  re  Rugby  and  Sta^nford  Rail  Co. 
(1855),  1  Jur.  (N.8.)  845  ;  Ezparte  Hardwicke  (1852^  1  De  G.  M.  &  G.  297X 
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He  is  not,  however,  entitled  to  have  the  price  of  the  un worked  mines  and  Sect.  7. 

minerals  even  althouj;h  he  is  without  impeachment  for  waste,  and  the  bulk  of         

tlie  minerals  could  have  been  in  idl  probability  worked  out  during  his  life  Notk. 
(In  n  Bobinton's  SeUlement  TrusU,  [1891J  3  Ch.  129).     See  notes  to  s.  69. 

"Muxied  women."  -The  Married  Women's  Property  Act,  1882  (46  & 
46  Vict  c  75),  hju  removed  her  disability  in  regard  to  her  separate  property  if 
she  married  after  January  1st,  1883,  and  if  married  before  as  regards  separate 
property  received  after  that  date  in  respect  of  which  she  can  contract  as  a 
fim  tole.  But  it  does  not  affect  settlements  or  property  she  is  restrained  from 
anticipating.  As  r^&rds  real  estate,  not  separate  property,  she  may  dispose 
of  it  under  the  Fines  and  Recoveries  Act,  1833  (3  &  4  Will.  4,  c.  74),  as  amended 
by  the  Conveyancing  Act,  1882  (46  &  46  Vict.  c.  39),  s.  7,  either  alone  or  with 
her  husband.    The  deed  must  be  acknowledged  before  a  Commissioner. 

As  r^ards  property  which  Hhe  is  restrained  from  anticipating,  she  would 
doubtless  have  power  of  sale  under  this  Act  should  there  be  no  trustees,  but 
die  can  exercise  in  respect  of  such  property  the  powers  of  the  Settled  Land  Acts, 
188S— 1890,  under  45  &  46  Vict.  c.  38,  s.  61,  if  she  is  in  effect  a  tenant  for  life 
within  the  meaning  of  these  Acts,  as  to  which  see  Bates  v.  Keiterton^  [1896] 
1  Ch.  159.  If  necessary  the  court  would  order  the  removal  of  the  restraint  under 
8. 39  of  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  46  Vict  c.  41). 

Under  this  Act,  if  merely  entitled  to  dower,  she  has  no  power  in  respect  of 
the  fee ;  she  can  release  her  dower  by  deed  acknowledged  in  the  ordinary  way, 
but  imder  this  Act  no  such  acknowledgment  is  required. 

In  case  of  a  woman  married  since  1834,  a  husoand  by  conveying  bars  her 
rii^t  of  dower,  under  the  Dower  Act,  1833  (3  &  4  Will.  4,  c.  106),  s.  4,  and  she 
ie  not,  therefore,  a  necessary  party  to  the  conveyance. 

If  however,  her  husband  is  dead,  and  her  right  to  dower  is  accrued,  it 
Kcins  that  she  would  be  a  necessary  party.  In  such  a  case  she  is  entitled 
vhen  the  land  is  taken  to  have  the  value  of  her  right  of  dower  paid  to  her  out 
oC  the  fund  in  court  (In  re  HaWs  EstaU  (1870),  L.  K.  9  Eq.  179). 

Where  land  is  demised  to  a  husband  and  wife  and  they  convey  to  a  railway 
eomnany  under  s.  7  by  a  deed  not  acknowledged,  it  was  held  that  this  interest 
of  the  married  woman  was  included  under  the  clause  '*  seised  in  her  own 
ri^t,"  and  the  conveyance  wassood  (Cooper  v.  Oostltng  (1863),  4  Giff.  449). 

A  married  woman  who  is  absolutely  entitled  to  an  interest  in  propeity 
^  her  separate  use  is  the  proper  party  to  sell,  and  not  the  trustee  (Feters  v. 
Lem  and  Bad  Grinstead  Rail  Co.  (1881X  18  Ch.  D.  429,  437).  See  note  below 
'Trustees." 

"Onaidiaiia."— Under  the  Settled  Land  Act,  1882  (46  &  46  Vict.  c.  38), 
ai.  59,  60,  an  infant  who  is  in  his  own  right  seised  of  or  entitled  in 
poneasion  to  land  is  to  be  deemed  a  tenant  for  life,  and  the  powers  of  that 
Act  as  regards  all  infant  tenants  for  life  may  be  exercised  by  the  trustees  of 
the  settlement  if  there  are  any,  and  if  there  are  none  then  by  such  person 
and  in  snch  manner  as  the  court,  on  the  anplication  of  a  testamentary 
or  other  guardian  or  next  friend  of  the  infant,  oraers.  Failing  a  testamentary 
gttidian  or  one  already  appointed  by  the  court,  it  would  appear  advisable  to 
proceed  under  the  Settled  Land  Act,  or  under  the  Settled  Estates  Act,  1877 
(40  &  41  Vict  c.  18X  8.  16,  instead  of  under  this  Act.  Qnardians  by  nature, 
or  Borture  or  ad  litenhy  would  appear  not  to  be  included  in  the  powers  given  by 
this  section  of  the  Lands  Clauses  Act.  See  Frend  and  Ware's  Ry.  Precedents, 
p.  237. 

"Lunatics  and  idiots. ''—This  Act  only  enables  the  committees  of 
looatics  and  idiots  to  sell,  and  does  not  authorise  a  person  of  unsound  mind 
who  has  not  been  so  found  to  do  so  (In  re  TugweU  (1884),  27  Ch.  D.  309). 

Land  belonging  to  persons  of  unsound  mind  can,  however,  be  purchased 
miderthe  Lunacy  Act,  1890  (53  Vict.  c.  5),  as  by  ss.  116  and  120  the  judge 
hig  power  to  appoint  some  person  to  sell  the  lancL  Under  the  same  Act  the 
committees  have  power  to  sell  the  land  with  the  consent  of  a  judge  in  lunacy 
independently  of  this  section  of  the  Land  Clauses  Consolidation  Act.    Ami 
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Soct.  7»      even  under  this  section  it  would  appear  necessary  that  the  agreement  shoold 

be  inquired  into  by  the  court  to  see  that  it  is  proper  and  beneficial,  and  the 

Note.  sanction  of  the  judge  obtained  {In  re  Gaican  Taylor ^  and  In  re  York  and 
North  Midland  Rail.  Co.  (1849X  1  Macn.  &  G.  210,  211  ;  and  see  In  re  Wais 
(1849X  H.  &  Tw.  202  ;  Re  Brown  0849),  1  Macn.  &  G.  201). 

When  lands  subject  to  a  rentcnarge  in  favour  of  a  lunatic  are  taken  by 
promoters,  the  court  will  authorise  the  committee  to  release  the  lands  from  the 
rentchargR,  the  corporation  purchasing  in  the  name  of  the  lunatic  a  Govern- 
ment annuity  of  the  same  yearly  amount  (In  re  Brewer  (1875),  1  Ch.  D.  409)l 

"Parties  entitled  to  a  receipt  of  rente  and  profits. "—A  receiver 
appointed  by  the  court  would  require  the  consent  of  the  court.  See  Tivk  v. 
RundU  (1847X  10  Beav.  318. 

Mortgagor  in  posiesnon. — When  a  company  desiring  to  take  land  deal  only 
with  the  mortga^r,  although  they  are  aware  of  an  equitable  mortgage  on  the 
land,  the  equitable  mortgagees  are  not  bound  by  the  proceedings  even  though 
they  are  aware  of  them,  and  the  mortgagees  are  entitled  in  default  of  pay- 
ment to  have  the  land  assigned  to  them  by  the  company  and  the  landowner 
(Martin  v.  London,  Chatham  and  Dover  Rail  Co,  (1866),  L.  R.  1  £q.  145,  and 
1  Ch.  501). 

As  to  dealings  with  lands  in  mortgage,  see  ss.  108 — 114. 

Oumers  of  rights  of  comwofi.— By  the  Commons  Act,  1899  (62  &  63  Vict  c.  30X 
s.  22,  a  grant  or  inclosure  of  a  common  purporting  to  be  made  under  the 
general  authority  of  this  Act  shall  not  be  valia  unless  specially  authorised  by 
Act  of  Parliament,  or  made  to  or  by  a  Government  department  or  with  the 
consent  of  the  Board  of  Agriculture. 

"  Executors." — Where  the  owner  of  lands  had  agreed  to  sell  to  a  railway 
company  and  died  before  completion,  having  demised  his  real  estate  to  an 
infant,  the  executors  were  held  entitled  to  the  purchase  money,  and  the 
infant  was  ordered  to  be  a  trustee  under  the  Trustee  Appointment  Act,  1850 
(13  &  14  Vict.  c.  28),  and  on  the  payment  by  the  company  of  the  purchase 
money  to  the  executors,  he  or  some  proper  person  was  ordei'ed  to  execute  a 
conveyance  to  the  company  (In  re  Lowr^s  Jrill  (1872X  L.  R.  15  Eq.  78). 

As  to  the  power  of  executors  to  grant  an  easement  who  have  merely  a  power 
of  sale,  see  In  re  Barrow-in-Furness  Corporation  and  Rawlinson's  Contra4:t,  [1903] 
1  Ch.  339. 

"  Trustees." — Where  a  settlement  gave  trustees  a  power  of  sale  during  the 
life  of  a  tenant  for  life  with  his  consent  in  writing,  and  the  promoters  in  the 
proceedings  dealt  with  the  tenant  for  life  and  not  with  the  trustees,  it  was 
neld  that  the  convevance  must  be  made  under  this  section  by  the  tenant  for 
life  and  not  by  tde  trustees  under  their  power  of  sale  (In  re  Pigott  and 
Great  Western  Rail.  Co.  (1881),  18  Ch.  D.  146). 

And  where  trustees  have  a  power  of  sale  under  the  settlement,  but  profess 
to  convey  under  this  Act,  the  validity  of  the  sale  must  l>e  determined  without 
reference  to  the  power  (Peters  v.  Lewes  and  East  GrinsUad  Rail.  Co.  (1881), 
18  Ch.  D.  429). 

In  the  same  case  it  was  held  that  a  bare  trustee  could  not  sell  so  as  to  bind 
his  cestui  que  trust  under  this  Act,  and  the  same  principle  applied  where  a 
married  woman  was  absolutely  entitled  (ibid.,  437). 

But  it  would  appear  that  when  a  married  woman  has  the  life  estate  for  her 
separate  use,  with  a  general  power  of  appointment,  that  the  trustees  ought  to 
jom  in  the  conveyance  (Hall  v.  London,  ChcUham  and  Dover  Rati.  Co. 
(1866),  14  L.  T.  (N.8.)  351  ;  and  see  Livpincott  v.  Smyth  (1860^  29  L.  J.  Ch.  520). 

Trustees  of  a  charity — an  ancient  nospital — are  capable  of  making  a  valid 
alienation  of  the  charity  land  under  this  section  (St.  Thomas's  Hospital 
Governors  v.  Charing  Cross  Rail.  Co.  (1861),  30  L.  J.  Ch.  395  ;  and  se« 
Grosvenor  v.  Hampstead  Jutiction  Rail.  Co.  (1857),  26  L.  J.  Ch.  731).  In 
order  to  escape  the  expense  and  trouble  of  having  the  money  paid  into  court, 
attempts  have  been  made  to  sell  under  the  power  of  sale  contained  in  the 
deed  of  foundation.    Trustees,  however,  may  not  be  able  to  sell  the  charity 
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eelate  bv  reason  of  the  prohibition  in  8.  29  of  the  Charitable  Trusts  Amend-      Sect.  7. 

ment  Act,  1855  (18  &  19  Vict  c.  124),  unless  they  obtain  the  consent  of  the         

Charity  Commissioners  or  other  persons  therein  mentioned,  or  unless  the        Nora. 

Bale  is  under  *^  a  scheme  legally  established/'    It  has  been  held  that  a  deed 

of  foundation  is  not  such  a  scheme  (In  re  Mason^a  Orphanage  and  London  and 

North  Western  Bail.  Co.,  [1896]  1  Ch.  596).     For  a  case  where  charity  land 

may  be  sold   without   consent  of  the   Charity   Commissioners,  see  In  re 

Gjrp  fjrphan  Corporation,  [1894]  3  Ch.  145. 

The  official  trustees  of  charitable  funds  are  not  bound  to  join  in  a  con- 
veyance and  to  receive  the  purchase  money  so  as  to  save  the  expenses  of  pay- 
ment into  court  {In  re  Leeds  Orammar  School,  [1901]  1  Ch.  228). 

Lessee.  — Lessees  can  only  sell  on  behalf  of  themselves  and  cannot  bind 
persons  entitled  in  reversion  or  remainder. 

Where  promoters  pay  the  purchase  money  of  leaseholds,  and  with  the 
cQDsent  of  the  lessee  take  possession,  they  are  bound  to  take  an  assignment, 
and  bound  to  enter  into  an  engagement  to  indemnify  the  vendor  against 
the  covenants  in  the  lease  (nardiiig  v.  Metropolitan  Rail.  Co.  (1872), 
L  R  7  Ch.  154). 

But  the  lessee  is  not  liable  for  subsequent  breaches  of  covenant,  when  this 
property  is  taken  from  him  under  compulsory  powers  by  a  railway  company, 
83  tae  covenant  is  discharged  by  the  subsequent  Act  of  Parliament  (Bauey  v. 
De  Orapiffny  (1669),  L.  R  4  Q.  B.  180,  and  next  case). 

The  lesee,  however,  will  be  liable  for  damages  in  respect  of  breaches  com- 
mitted after  the  notice  to  treat,  and  before  the  assi^ment  to  the  company, 
the  measure  of  damages  being  the  amoimt  by  which  tne  lessor's  reversion  had 
beeome  deteriorated  at  the  date  when  the  company  took  possession  under  the 
•wgnment  (Mills  v.  Guardians  of  East  London  Union  (1872),  L.  R.  8  C.  P.  79). 

On  the  same  principle  where  a  lessee  is  bound  by  his  lease  not  to  alienate 
without  license  of  the  lessor,  the  right  of  the  lessor  is  taken  away  by  operation 
of  the  Act,  and  the  lessee  is  not  bound  to  obtain  it  or  to  procure  an  appor- 
tionment of  the  rent  between  himself  and  the  company  (Slipper  v.  Tottmnam 
oaiHampstead  Junction  Rail.  Co.  (1867),  L.  R.  4  Eq.  112  ;  and  see  Wadham  v. 
Uwiowe  (1786X  8  East,  314  n). 

In  an  Irish  case,  it  was  held  that  where  a  company  require  the  land  only 
for  a  limited  period,  they  cannot  purchswe  such  land  from  a  lessee  who  is 
Rstiained  from  alienating,  without  dealing  with  the  owner  of  the  reversion 
^(Leijg  v.  Belfast  and  BaUymena  Rail.  Co.  (1860^  1  Ir.  C.  L.  124,  note  to 
i?.T./rwfc  S.  E.  Rail.  Co.  (1850),  ibid.  119). 

As  to  leases^  see  further  ss.  119 — 123. 

8-  The  power  hereinafter  given  to  enfranchise  copyhold  lands,  Parties  under 
as  well  as  every  other  power  required  to  be  exercised  by  the  lord  exwclse  oth«»r 
of  any  manor  pursuant  to  the  provisions  of  this  or  the  special  powers. 

Act,  or  any  Act  incorporated  therewith,  and  the  power  to  release 
lands  from  any  rent,  charge,  or  incumbrance,  and  to  agree  for  the 
apportionment  of  any  such  rent,  charge,  or  incumbrance,  shall 
extend  to  and  may  lawfully  be  exercised  by  every  party  herein- 
before enabled  to  sell  and  convey  or  release  lands  to  the  promoters 
of  the  undertaking. 

See  88.  95 — 107,  as  to  dealings  with  copyhold  lands. 

Harried  women's  copyholds  are  by  general  custom  conveved  by  surrender 
made  by  the  husband  and  wife,  she  being  examined  by  the  steward  as  to 
her  consent 

9-  The  purchase  money  or  compensation  to  be  paid  for   any  Amount  of 
lands  to  be  purchased  or  taken  from  any  party  under  any  dis-  J^'J]^^^*^ 
ability  or  incapacity,  and  not  having  power  to  sell  or  convey  such  parties  uader 
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Sect.  9.  lands  except  under  the  provisions  of  this  (a)  or  the  special  Act, 
disability  ^^^  ^^^  compensation  to  be  paid  for  any  permanent  damage  or 
to  be  injury  to  any  such  lands,  shall  not,  except  vhere  the  same  shall 

by  valuation,  ^^^^e  been  determined  by  the  verdict  of  a  jury,  (6)  or  by 
th^lS^k^°^  arbitration,  (c)  or  by  the  valuation  of  a  surveyor  (d)  appointed 
by  two  justices  under  the  provision  hereinafter  contained,  be  less 
than  shall  be  determined  by  the  valuation  of  two  able  practical 
surveyors,  one  of  whom  shall  be  nominated  by  the  promoters  of 
the  undertaking,  and  the  other  by  the  other  party,  and  if  sach  two 
surveyors  cannot  agree  in  the  valuation,  then  by  such  third 
surveyor  as  any  two  justices  shall,  upon  application  of  either  party, 
after  notice  to  the  other  party,  for  that  purpose  nominate  ;  and 
each  of  such  two  surveyors,  if  they  agree,  or  if  not,  then  the 
surveyor  nominated  by  the  said  justices,  shall  annex  to  the 
valuation  a  declaration  in  writing,  subscribed  by  them  or  him, 
of  the  correctness  thereof ;  and  all  such  purchase  money  or  com- 
pensation shall  be  deposited  in  the  bank  for  the  benefit  of  the 
parties  interested,  in  manner  hereinafter  mentioned. 

(a)  Sections  6,  7. 
(6)  Sections  38—57. 
(c)  Sections  23,  25—37. 
(a)  Sections  58—62. 

"Injury  to  any  such  lands."—- This  section  is  not  confined  to  lands 
purchased  by  agreement,  but  extends  to  lands  taken,  and  also  to  the 
permanent  damage  to  lands  held  by  persons  under  disability.  The  word 
"  such  '*  in  the  above  clause  does  not  refer  to  lands  purchased  or  taken,  but  to 
lands  belonging  to  persons  under  disability.  Therefore,  a  tenant  for  life  can 
agree  under  tnis  section  for  a  sum  of  money  as  compensation  for  lands 
injuriously  affected,  so  a^^  to  bind  those  in  remainder  {Stone  v.  CorpanUion  cf 
Yeovil  (1876),  2  C.  P.  D.  99).  That  case  was  also  under  the  Waterworks 
Clauses  Act,  and  the  injury  caused  was  by  a  partial  diversion  of  a  stream 
where  the  corporation  had  power  to  take  the  wnole  stream,  and  it  was  held 
that  the  tenant  for  life  of  a  mill  might  make  a  valid  agreement  under  this 
section,  for  the  payment  of  compensation  for  the  full  damage  that  would  be 
occasioned  when  the  whole  stream  was  taken.  See  s.  6  of  Waterworks 
Clauses  Act,  post, 

*'By  the  valuation  of  two  .  .  .  Burveyors."— A  contract  to  sell  at  a 
price  to  be  lixed  by  two  surveyors  is  not  per  se  enforceable,  but  if  the  parties 
adopt  that  which  is  the  ordinary  practice,  if  the  surveyors  fix  the  price  and 
then,  the  price  being  fixed,  they  approve  of  it  as  a  proper  valuation,  and  the 

!>artie8  sell  for    not    less  than  that    price,  the  section  is  complied  with 
Peters  v.  East  GHnstead  Rail  Co.  (1881),  18  Ch.  D.  429,  437). 

If  tinistees  are  selling,  tbey  cannot  nominate  one  of  themselves  who  happens 
to  be  a  surveyor  to  value  on  their  behalf,  and  it  would  appear  ihat  in  no  case 
can  a  vendor  nominate  himself,  and  certainly  not  if  lie  would  thereby  bind 
other  persons  (as,  e.g.,  a  tenant  for  life)  (iWrf.,  pp.  438,  440). 

"A  declaration  in  writing." — The  provisions  of  this  section  must  be 
strictly  followed,  and  it  is  not  enough  if  the  section  have  been  complied  with 
in  substance.  A  declaration  in  writing  cannot  be  dispensed  with,  being  a 
document  of  title  showing  that  the  price  has  been  properly  a8certained  and 
that  all  formalities  have  been  duly  complied  with,  and  m  its  absence  a  claim 
by  the  company  for  specific  performance  of  the  agreement  will  not  be  enforced 
{Bridgend  Gas  and  Water  Co.  v.  Dunravtn  (1885),  31  Ch.  D.  219). 
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The  same  point  was  decided  in  Wycombe  RavL  Co.  v.  Dormington  Hoipital      Sect.  9. 

<1866X  Ll  R.  1  Ch.  268,  Turner,  L.J.,  -considering  that  the  surveyors  should         

ako  be  regularly  nominated.  Notr. 

The  caise  of  Baker  v.  Metropolitan  Bail.  Co.  (1862),  31  Beav.  504,  as  regards 
this  point  may  be  considered  over-ruled  (see  note,  i>.  511),  on  appeal  before 
Lord  Webtbury.  If  the  company  refuse  to  appoint  a  valuer  the  propei 
remedy  is  by  mandamtu  to  compel  them  to  do  so,  and  not  by  reference  to 
chaDibers  to  inquire  as  to  whether  the  Act  has  been  substantially  complied 
with,  as  was  done  in  that  case. 

In  a  case,  however,  where  a  rector  petitioned  the  court  to  have  invested  a 
tniall  aani  of  uionev  paid  into  the  bank  by  a  railway  company  for  a  portion 
of  the  ^lebe,  and  tne  amount  had  been  fixed  by  one  surveyor  nominated  by 
and  actmg  for  both  parties,  Wigram,  V.-C,  made  the  order  prayed  for,  subject 
to  the  production  of  an  affidavit  from  a  surveyor  to  be  appointed  by  the 
petitioner  to  satisfy  the  court  of  its  sufficiency,  remarking  that  ne  thought  the 
onhr  object  of  the  provision  was  to  protect  the  future  interests  of  parties 
unJer  disability  {Ex  parte  Rector  of  Adderley  (18e3X  10  L.  T.  131). 

"Two  jiistiee8."~See  note  to  s.  3. 

"Gompeiuwtioii  shall  be  deposited  in  the  lMuik."'-Sections  69—80  deal 
with  the  purchase  money,  and  compensation  coming  to  parties  having  limited 
interests.    The  bank  in  this  country  is  the  Bank  of  England,  see  s.  3. 

10.  It  shall   be  lawful  for   any   person  seised  in  fee  of   or  Where 
entitied  to  dispose  of  absolutely  for  his  own  benefit  any  lands  aWutely 
authorised  to   be  purchased  for  the  purposes  of  the  special  Act  entitled, 
to  sell  and   convey  such   lands  or   any  part   thereof  unto  the  y^  goldw 
promoters  of  the  undertaking  in  consideration  of  an  annual  rent-  chief-rents. 
charge  payable  by  the  promoters  of  the  undertaking,  [but^  except  as 
aforesaidj  the  consideration  to  be  paid  for  the  purcluise  of  any  such 
landsy  or  for  any  damage  done  thereto^  shall  Ipe  in  a  gross  sum'\» 

"Any  person.* — The  exception  which  prevented  persons  under  disability 
celling  for  an  annual  rentcharge  is  repealed  by  the  Lands  Clauses  Act,  186(» 
(23  &  24  Vict,  c  106),  ss.  1 — 3,  pott,  and  they  can  now  do  so  and  recover  in 
the  same  manner  as  provided  in  s.  11  of  this  Act,  the  amount  to  be  settled  as 
provided  in  s.  9. 

An  agreement  had  been  made  between  a  railway  company  and  a  contractor 
to  the  effect  that  if  any  landowner  was  unwilling  to  sell  to  the  company 
in  eonsideration  of  a  rentchiu^,  the  contractor  should  purchase  for  money 
and  re-seU  to  the  company  who  should  grant  a  rentcharge  to  the  contractor. 
The  contractor  agreed  vrith  certain  landowners  for  the  purchase  of  the  land, 
paid  the  purchase  money,  and  received  grants  of  rentcharges  calculated  on  the 
^oaount,  and  the  landlords  conveyed  direct  to  the  company.  These  rent- 
chargea  granted  to  the  contractor  were  held  good,  he  being  in  fact  the  owner, 
bat  lentchaiges  granted  to  the  contractor  generally  in  respect  of  sums  paid  for 
the  porposes  of  the  company  were  held  to  be  invalid  as  it  did  not  appear 
wheUier  such  money  was  purchase  money  or  other  compensation  (In  re 
Maiuheder  and  Milford  Bail  Co.  (1880),  15  L.  J.  No.  of  Cas.  47). 

Owners  in  fee-simple  can,  of  course,  deal  with  their  land  in  other  ways  than 
bere  mentioned;  accordingly  we  find  that  owners  have  leased  the  land  or 
granted  wayleaves  over  the  land  at  a  yearly  rent.  For  examples  of  this  see 
ifwih  Eattem  Bail  Co.  v.  Jjord  Hastings,  [1900]  A.  C.  200,  where  the  construc- 
tion of  the  lease  was  in  dispute,  and  Eldon  v.  North  Eastern  Bail.  Co.  (1899), 
^  L  T.  723,  where  the  company  had  served  a  notice  to  treat  to  acquire  the 
leversion.  Section  11  would  not  appear  to  be  applicable  to  the  rents  reserved 
by  such  leases. 
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°^^  *^'         11.  The  yearly  rents  reserved  by  any  such  conveyance  shall  be 

Payment  of     ^h^^ged  on  the  tolls  or  rates,  if  any,  payable  under  the  special 

rents  to  be      Act,  and  shall  be  otherwise  secured  in  such  manner  as  shall  be 

on  toBa!  agreed  between  the  |>arties,  and  shall  bo  paid  by  the  promoters  of 

the  undertaking  as  such  rents  become  payable  ;  and  if  at  any  time 

any  such  rents  be  not  paid  within  thirty  days  after  they  so  become 

payable,  and  after  demand  thereof  in  writing,  the  person  to  whom 

any  such  rent  shall  be  payable  may  either  recover  the  same  from 

the  promoters  of  the  undertaking,  with  costs  of  suit,  by  action  of 

debt  in  any  of  the  superior  courts,  or  it  shall  be  lawful  for  him  to 

levy   the    same   by   distress  of    the   goods   and   chattels   of    the 

promoters  of  the  undertaking. 

**  Shall  be  charged  on  the  tolla."— The  holder  of  a  rentchaige  created  by 
a  railway  company  under  this  and  the  preceding  section  has  priority  over  the 
debenture  holders.  He  has  a  charge  on  the  land  sold  for  his  purchase  money, 
and  these  sections,  said  Romilly,  M.R.,  do  not  take  away  that  chai^ge.  But 
he  has  no  charge  on  land  not  sold  by  him.  He  has  a  first  charge  on  the  net 
earnings  of  the  undertaking  after  paying  in  the  first  place  what  is  necessair 
to  maintain  and  work  the  line.  Such  holders  are  entitled  to  be  paid  such 
rentcharges  pari  passu  (Eyton  v.  Denbigh^  Ruthinj  etc.  Rail.  Oo.  (1869X 
L.  R.  7  Ecj.  439). 

In  Earl  of  Jersey  v.  Britm  Ferry  Floating  Dock  Co.  (1869X  L.  R  7  Eq.  409, 
James,  V.-O.,  held  that  there  was  no  lien  for  the  impaid  rentchai^e  on  the 
land  sold,  as  it  was  contrary  to  the  intention  of  the  parties  that  he  should 
have  a  right  to  enter  and  destroy  the  public  work  if  the  rent  fell  into  arrear. 
In  this  case,  however,  the  conveyance  had  not  been  completed,  and  the  lien 
claimed  was  for  the  arreai's  from  the  time  the  company  took  ix>s8es8ion. 
The  two  cases  do  not  appear  to  be  reconcilable.  See  post,  s.  84,  "  Vendor's 
lien." 

Where  land  is  sold  to  promoters  for  a  rent  as  distinguished  from  a  gross 
sum,  the  rent  ipso  facto  becomes  a  charge  on  the  tolls.  If  the  word  "  rent "  is 
used  in  the  conveyance  and  not  "  reutcharge,**  a  iwwer  of  distress  is  neverthe- 
less incident  to  it  under  4  Geo.  2,  c.  28,  s.  5,  wnich  makes  it  a  rentcharse, 
and,  therefore,  s.  10  and  this  section  apply.  The  law  is  the  same  if  tne 
property  sohl  is  an  easement  (fn  re  Lord  Uerard  atid  Beecham^s  Contract,  [1894] 
3  Ch.  296). 

"And  shall  be  otherwise  secured.'* — If  lands  ai*e  sold  to  a  railway 
company  in  consideration  of  a  rentchar^e  and  the  company  agree  that  the 
vendor  shall  have  power  of  re-entry  if  the  rent  is  not  paid,  this  is  a  valid 
agi'eement  and  not  ultra  vires,  as  the  Act  provides  that  the  charge  may  be 
secured  in  such  manner  as  bhall  be  agreed  upon,  and  the  court  will  allow  the 
vendor  to  enter  upon  the  lauds  and  exclude  the  company  until  he  is  satisfied, 
even  though  a  receiver  may  have  been  appointed  (Forster  v.  Manchester  and 
Milford  Rail.  Co,  (1880;,  49  L.  J.  Ch.  454). 

'^  To  levy  the  same  by  distress." — The  mere  fact  that  a  receiver  has 
been  appointed  of  the  tolls,  profits,  and  income  of  an  undertaking  in  a  suit 
instituted  by  the  owner  of  a  rentcharge  on  l)ehalf  of  himself  and  all  other 
holders  of  similar  rentcharges,  will  not  prevent  a  person  who  holds  such  a 
rentcharge  from  getting  the  leave  of  the  court  to  distrain  {Eyton  v.  Denbigh, 
Ruthin,  etc.  Rail  Co.,  Ex  parte  Price  (1868),  L.  R.  6  Eq.  14\ 

In  the  same  suit  liberty  was  granted  to  another  holder  to  distrain,  but 
where  the  company  had  by  deed  conveyed  their  superfluous  lands  and  chatteb 
to  trustees  upon  trust  for  the  benefit  of  creditors  of  the  company,  and  a  suit 
was  instituted  by  a  creditor  on  behalf  of  himself  and  all  other  creditors 
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entitled  to  the  benefit  of  the  trust  deed  for  an  administration  of  the  trusts     Sect.  11. 

thereof,  and  a  receiver  appointed  in  that  suit  also,  the  court  refused  leave  to        

the  holder  of  a  rentchai^  to  distrain  the  goods  which  had  been  conveyed        Note. 
to  trustees   (Eyton  v.   Denbigh^  etc.  Rail,   Co, ;  Rickman  v.   Johns  (1868),     . 
L  R.  6  Eq.  488). 

In  this  case  also  the  court  refused  to  allow  the  partv  distraining  to  take 
the  locomotives  that  happened  to  pass  over  his  lanct  for  the  purpose  of 
wo^ng  the  line  {ihid^  p.  491). 

Kails  and  sleepers  forming  railways,  if  fixed  into  the  ground,  become  fixtures 
and  cannot  be  distrained  (Turner  v.  Cameron  (IS70),  L.  R.  6  Q.  B.  306). 

12.  In  case  the  promoters  of  the  undertaking  shall  be  em-  Power  to  pur- 
powered  by  the  special  Act  to  purchase  lands  for  extraordinary  re^i^for 
purposes,  it  shall  be  lawful  for  all  parties  who,  under  the  provisions  additional 
hereinbefore  contained,  would  be  enabled  to  sell  and  convey  lands,  ^^!^^' 

to  sell  and  convey  the  lands  so  authorised  to  be  purchased  for 
extraordinary  purposes. 

"Extraordinary  purposes.**— Certain  local  Acts,  while  providing  that  the 

Imd  required  for  the  undertaking  may  be  compulsorily  taken,  allow  the 

imdertakers  also  to  purchase  land  by  agreement  for  other  purposes  connected 

with  the  undertaking.     In  the  case  of  railways,  such  extraordinary  purposes 

are  defined  by  s.  45  of  the  Railways  Clauses  Act,  1845  (8  &  9  Vict.  c.  20^  as 

foDows : 

"For  the  purpose  of  making  and  providing  additional  stations,  yards, 

wharfs,   and  places    for   the    accommodation  of  passengers,  and  for 

receiving  depositing  and  loading  or  unloading  goods  or  cattle  to  be 

conveyed  upon  the  railway,  and  for  the  erection  of  weighing  machines, 

toll-houses,  offices,  warehouses,  and  other  buildings  and  conveniences  : 

'^For  the  purpose  of  making  convenient  roads  or  ways  to  the  railway, 

or  any  otJier  purpose  wnich  may  be  requisite  or  convenient  for  the 

formation  or  use  of  the  railway."    See  post. 

Referring  to  this  and  the  next  section  of  the  Lands  Clauses  Act,  Lord 

ftuMWELL  said  :  "  That  they  seemed  to  he  intended  to  enable  the  promoters 

to  acquire  land  which  at  the  time  of  the  passing  of  the  special  Act  was  not 

Mppoeed  to  be  required  for  the  undertaking"  (Hooper  v.   Bourne  (1877), 

3Q.B.  D.,  pp.  258,  272). 

Since  the  case  of  London,  Brighion  and  SotUh  Coout  Rail.  Co.  v.  Truman  (1885), 
11  App.  Cas.  45,  it  is  usual  to  insert  in  local  Acts  a  proviso  that  land  acquired 
for  extraordinary  purposes  shall  be  used  so  as  not  to  create  a  nuisance. 

13.  It  shall  be  lawful  for  the  promoters  of  the  undertaking  Authority 
to  sell  the  lands  which  they  shall  have  so  acquired  for  extra-  J^  mirchase 
ordinary  purposes,  or  any  part  thereof,  in  such  manner,  and  for  such  lands, 
imch  considerations,  and  to  such  persons,  as  the  promoters  of  the 
undertaking  may  think  fit,  and  again  to  purchase  other  lands  for 

Ibe  like  purposes,  and  afterwards  sell  the  same,  and  so  from  time 
to  time  ;  but  the  total  quantity  of  land  to  be  held  at  any  one  time 
by  the  promoters  of  the  undertaking  for  the  purposes  aforesaid 
sball  not  exceed  the  prescribed  quantity. 

As  to  superfluous  lands,  see  ss.  127 — 132.  But  the  lands  acquired  by 
volontary  agreement  for  extraordinary  purposes  are  not  superfluous  lands  and 
^not,  if  not  used  or  disposed  of,  vest  in  the  adjoining  owners.   The  company 
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Sect.  IS.      is  left  free  to  deal  with  lands  which  they  can  only  acauire  by  private  treaty 

as  any  ordinary  proprietor  may  do  {City  of  GUugow  union  RaiL  Co.  v.  Cede- 

Note.        donian  RaiL  Co,  (1871),  L.  R  2  Sc.  Ap.  160). 

Restraint  on  1^^  The  promoters  of  the  undertaking  shall  not,  by  virtue 
ni(»padtated  ^^  *^®  power  to  purchase  land  for  extraordinary  purposes,  purchase 
persons.  more  than  the  prescribed  quantity  from  any  party  under  legal 

disability,  or  who  would  not  be  able  to  sell  and  convey  such  lands 
except  under  the  powers  of  this  and  the  special  Act ;  and  if  the 
promoters  of  the  undertaking  purchase  the  said  quantity  of  land 
from  any  party  under  such  legal  disability,  and  afterwards  sell  the 
whole  or  any  part  of  the  land  so  purchased,  it  shall  not  be  lawful 
for  any  party  being  under  legal  disability  to  sell  to  the  promoters 
of  the  undertaking  any  other  lands  in  lieu  of  the  lands  so  sold  or 
disposed  of  by  them. 

See  8.  7  as  to  persons  under  disability. 


Municipal 
corporations 
not  to  sell 
without  the 
approbation 
oi  the 
Treasury. 


16.  Nothing  in  this  or  the  special  Act  contained  shall  enable 
any  municipal  corporation  to  sell  for  the  purposes  of  the  special 
Act,  without  the  approbation  of  the  J^Commissiotiers  of  Her 
Majesty* s]  (a)  Treasury  [of  tlte  United  Kingdom  of  Great  Britain 
and  Ireland^  or  any  three  of  them^"]  (a)  any  lands  which  they 
could  not  have  sold  without  such  approbation  before  the  passing 
of  the  special  Act,  other  than  such  lands  as  the  company  are 
by  the  powers  of  this  or  the  s|>ecial  Act  empowered  to  purcha:?e 
or  take  compulsocily. 

(o)  Repealed  by  the  Statute  Law  Revision  Act,  1894  (67  &  68  Vict  c.  66). 

See  ss.  7,  13,  and  14,  tupra.  The  consent  of  the  Treasur}-  was  formerly 
required  under  s.  108  of  the  Municipal  Coiporations  Act,  1882,  but  in  that 
Act  the  Lfocal  Government  Board  was  substituted  for  the  Treasury  by 
51  &  62  Vict.  c.  41,  s.  72,  and  this  section  will  no  doubt  be  construed  as  if  the 
Local  Government  Board  was  also  substituted  for  the  Treasury. 

The  consent  of  the  Lords  Commissioners  of  the  Treasury  to  the  alienation 
of  the  proi)erty  of  a  corix)ration  was  sufficiently  signified  by  a  letter  signed  by 
their  secretary.  Such  consent  authorises  tlic  alienation  of  the  corporate 
property  as  specified  in  the  memorial  on  which  it  is  founded  {Arnold  v.  Mayor 
of  Gravesend  (1866X  26  L.  J.  Ch.  776). 


Purchase  of        And  with  respect  to  the  purchase  and  taking  of  lands  otherwise 
!^8e\han%V  ^^^^  ^^^  agreement,  be  it  enacted  as  follows :  (a ) 
agreement.  (^j  ^  ^  j.j,g  ^ff^^^  ^f  ^^^  headinj,'8  see  notes  to  s.  6.     This  portion  of  the 

Act  includes  ss.  16 — 68. 


Capital  to  be 
subscribed 
before 
compulsory 
powers  of 
purchase  put 
m  force. 


16.  Where  the  undertaking  is  intended  to  be  carried  into  eflFeet 
by  means  of  a  capital  to  be  subscribed  by  the  promoters  of  the 
undertiiking,  the  whole  of  the  capital  or  estimated  sum  for  defray- 
ing the  expenses  of  the  undertaking  shall  be  subscribed  under 
contract  binding  the  parties  thereto,  their  heirs,  executors,  and 
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administrators,   for  the  payment  of  the   several  sums  by  them     Sect  Id, 
respectively  subscribed,  before  it  shall  be  lawful  to  put  in  force 
any  of  the  powers  of  this  or  the  special  Act,  or  any  Act  incorpo- 
rated therewith,  in  relation  to  the  compulsory  taking  of  land  for 
the  purposes  of  the  undertaking. 

"Shall  be  8iibBcril>ed." — As  to  the  evidence  required  to  show  that  the 
amount  has  been  aubacribed,  aee  a.  17. 

"The  compulBory  taking  of  land." — This  section  is  directed  against 
compnlaorv  taking  of  land  only,  and  not  against  purchases  bv  agreement.  It 
is  intended  as  a  condition  precedent  to  the  exercise  of  compulsory  powers,  and 
18  designed  solely  for  the  protection  of  those  against  whom  the  compulsory 
poweiB  of  the  Act  are  to  be  exercised.  A  company  has  power  therefore  to 
purefaase  hmd  by  agreement  before  the  whole  capital  has  been  subscribed,  and 
»ach  agreement  will  be  enforced  against  the  company  (Guest  v.  Poole  and 
Bfmnumouth  Rail  Co.  (1870),  L.  R.  6  C.  P.  553). 

The  notice  to  treat  under  s.  18  is  not  necessarily  an  exercise  of  compulsor>* 
|K)wen.  It  may  be  followed  by  an  agreement  by  the  landowner  to  sell  the 
land  at  an  a^;reed  price,  or  at  such  price  as  a  jury  or  arbitrator  may  assess  as 
its  Talue,  or  it  may  be  a  step  towards  exercising  compulsory  powers.  In  itself 
it  is  a  neutral  proceeding.  If,  therefore,  a  company  give  notice  to  treat 
before  the  capital  has  l)een  subscribed,  the  landowner  may  assent  to  it,  and 
compel  the  company  by  a  mandamus  to  issue  a  warrant  for  the  assessment  of 
the  eompensation  (Guest  v.  PooUj  etc  Rail,  Co.y  supra,  and  see  In  re  Uxbrtdge 
snd  Hichnansworth  Bail  Co.  (1890),  43  Ch.  D.  536,  to  same  effect  as  to  the 
Mtnre  of  a  notice  to  treat 

As  to  the  time  within  which  compulsory  powers  may  be  exercised, 
«ee&  123. 

If  the  capital  is  not  subscribed,  all  exercise  of  compulsory  powers  by  com- 
panies is  tdtra  viresy  and  on  this  ground  the  court  refused  to  order  a  railway 
company  to  complete  its  undertafing  (R,  v.  AmbergatSf  etc.  Rail.  Co.  (1853), 
1 E.  &  B.  372).  Such  an  order  would,  howevei\  not  now  be  made  even  if  the 
capital  were  subscribed,  as  it  has  been  decided  that  the  statutes  empowering 
companies  to  carry  out  imdertakings  enable  them,  but  do  not  compel  them, 
to  do  so  (York  and  North  Midland  Rail.  Co.  v.  R  (1853X  1  E.  &  B.  858  ; 
PkUw  V.  Edinburgh,  Perth,  and  Dundee  Rail  Co.  (1857),  2  Macq.  H.  L.  (Sc.)  514  ; 
ikMuh  North  EaOern  Rail  Co.  v.  Stewart  (1859),  3  Macq.  H.  L.  (Sc.)  382). 

Cota  where  section  is  inapplicable. — Where  by  a  special  Act  a  railway 
company  were  empowered  to  make  an  archway  under  and  a  bridge  over 
the  nulway  of  another,  and  also  to  purchase  the  rights  of  using  these  in 
peiTietuity,  and  they  proceeded  first  by  giving  notice  to  treat  and  then, 
unoer  s.  85,  by  giving  notice  of  their  desire  to  enter  upon  and  use  the  lands,  ^ 
and  the  railway  company  ownine  the  land  sought  to  restrain  them  on  the 
llTound  that  the  capital  Iiad  not  been  subscril^ed  under  this  section,  it  was 
beld,  after  much  conflict  of  opinion,  that  they  could  not  be  restrained  on  that 
^und.  Certain  of  the  judges  held  that  the  special  Act  excluded  the  opera- 
tion of  this  section,  while  Lord  Bramwell  was  of  opinion  that  the  company 
could  proceed  under  s.  85,  although  s.  16  had  not  been  com{)lied  with.  Lord 
Watsos,  however,  took  an  opposite  view  (Great  Western  Riil  Co.  v.  Smttdon, 
dc  Rail  Co.  (1884),  9  A^p.  Cas,  787). 

Where  an  existing  railway  company  is  authorised  to  make  a  new  branch 
line,  and  to  raise  funds  for  the  purpose,  this  section  does  not  apply,  and  the 
compulsory  powers  can  be  exercised  before  the  new  capital  has  been  sub- 
«ribed  (Weld  v.  South  Western  Rail.  Co.  (1863),  33  L.  J.  Ch.  142  ;  R.  v. 
Onat  Western  Rail.  Co.  (1852),  1  E.  &  B.  253). 

In  cases  where  this  Act  is  not  incorporated  or  does  not  apply,  the  pro- 
moters are  not  bound  to  show  either  that  they  have  a  sufficient  fund  in  hand 
to  ntisfy  the  price  of  the  land  they  propose  to  take,  or  the  means  by  which 
they  propose  to  obtain  such  fund,  ana  a  landlord  who  sought  upon  these 
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Sect.  16.      ^'rounds  to  restrain  Improvement  Commissioners  from  proceeding  under  their 

Acts    to    take   his    land    was    unsuccessful    {SalTnon   v.   RandaU    (1838), 

Note.        3  My.  &  C.  439).  ^_ 

Eminent  authorities  have,  however,  expressed  considerable  doubt  as  'to 
whether  promoters  can  take  compulsorily  any  part  of  the  land  authorised  to 
l>e  taken  when  it  is  clear  that  the  undertaking  cannot  be  completed  {Gray  v. 
Liverpool  aiid  Bury  Rail,  Ce,  ( 1846),  9  Beav.  391  ;  Blakemore  v.  Glnrfiorgan- 
shire  Canal  Navigation  (1832^  1  My.  &  K.  154,  at  p.  164  ;  Coh^n  v.  WiUcinmm 
(1849),  1  Macn.  &  G.  481  ;  Agar  v.  Regene$  Canal  Co.(lSU\  1  Swans.  250  n.  ; 
Mayor  of  Kinq'a  Lynn  v.  Pernberton  (1818X  1  Swans.  244  ;  Salmon  v.  Randall 
(1838),  3  My.  &C.  439). 

A  certificate  l^.  A  certificate  under  the  bands  of  two  justices,  certifying  that 
justices  to  be  *^^  whole  of  the  prescribed  sum  bas  been  subscribed,  shall  be 
evidence  that  sufficient  evidence  thereof  ;  and  on  the  application  of  the  pro- 
has  been  moters  of  the  undertaking,  and  the  production  of  such  evidence 
subscribed,  ^s  such  justices  think  proper  and  sufficient,  such  justices  shall 
grant  such  certificate  accordingly. 

"  Two  justices.*^ — See  definition  and  notes,  s.  3. 

A  certificate  was  granted  at  the  Mansion  House,  London,  in  a  case  where 
the  whole  of  the  debenture  stock  and  capital  stock  were  issued  to  a  contractor, 
who,  in  consideration  thereof,  agreed  to  acqiiire  the  land,  make  the  way 
and  take  over  the  liabilities  of  the  company.     See  66  J.  P.  490  (1902). 

"Shall  be  SOfflcient  evidence."—  This  does  not  mean  merely  primdfade 
suflBcient ;  in  the  absence  of  fraud  the  certificate  is  intended  to  be  conclusive 
as  regards  the  landowner,  and  proceedings  to  exercise  compulson'^  powers  will 
be  valid,  even  although  the  certificate  may  have  been  granted  by  the  magis- 
trates on  a  mistaken  interpretation  of  certain  documents  {Ystalyfera  Iron  Co.  v. 
Neath  and  Brecon  Rail,  Co,  (1873),  L.  R.  17  Eq.  142). 


Notice  of 
intention  to 
take  lands. 


18*  When  the  promoters  of  the  undertaking  shall  require  to 
purchase  or  take  any  of  the  lands  which  by  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  they  are  authorised  to 
purchase  or  take,  they  shall  give  notice  thereof  to  all  the  garties 
interested  in  such  lands,  or  to  the  parties  enabled  by  this  Act  to 
sell  anSTconvey  or  release  the  same,  or  such  of  the  said  parties  as 
shall,  after  diligent  inquiry,  be  known  to  the  promoters  of  the 
undertaking,  and  by  such  notice  shall  demand  from  such  parties 
the  particulars  of  their  estate  and  interest  in  such  lands,  and  of 
the  claims  made  by  them  in  respect  thereof ;  and  every  such 
notice  shall  state  the  particulars  of  the  lands  so  required,  and  that 
the  promoters  of  the  undertaking  are  willing  to  treat  for  the 
purchase  thereof,  and  as  to  the  compensation  to  be  made  to  all 
parties  for  the  damage  that  may  be  sustained  by  them  by  reason 
of  the  execution  of  the  works. 

^*  Lands."— See  definition  and  notes  to  s.  3. 

Creating  Easements. — In  this  section,  unless  there  is  provision  in  the  special 
Act,  the  word  "  lands "  has  been  held  not  to  include  incorporeal  heredita- 
ments, such  as  easements,  in  the  sense  that  the  undertakers  cannot  create,  ov 
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cause  landowners  to  grant  to  them,  easements  over  their  lands.    Although     Sect.  18. 

a  right  of  way  may  be  sufficient  for  the  purposes  of  the  company,  they  must         

acquire  the  land  in  tolido  {Pinckin  v.  London  and  Blackwall  Rail,  Co.  (1854),        Nora. 

5  Ue  G.  M.  &  G.  851,  862,  prr  Lord  Chan  worth.      This  case  was  discussed 

in  Great  JVesUm  Bail.  Co.  v.  Swindon  Rail.  Co.  (1884^  9  App.  Gas.  787, 

and  not  oTemiled  as  regards  this  section). 
It  would  be  otherwise  if  the  special  Act  authorised  the  company  to  acquire 

an  easement  only  {Hill  v.  Midland  Rail  Go.  (1882),  21  Gh.  D.  143). 
Similarly,  if  not  specially  authorised,  promoters  cannot  serve  a  notice  to 

treat  for  a  stratum  of  land,  for  the  purpose,  for  example,  of  making  a  tunnel. 

They  must  acquire  the  whole  land  {Sparrow  v.  Oxford^  Worcester^  and  Wohoer- 

hamfttm  Rail.  Co.  (1852),  2  De  G.  M.  &  G.  94, 108  ;  Ramtden  v.  Manchester, 

fk.  SaiL  Co.   (1848),  1  Ex.   723 ;  Falkner  v.  Somerset  and  Dorset  Rail.  Co. 

(1873),   16  Eq.   458  ;    Re  Metropolitan  District  Rail.   Co.   and  Cosh  (1880), 

13CkD.  607,  at  616). 
In  the  case  of  railways  made  at  deep  levels,  the  promoters  are  usually 

allowed,  by  their  special  Act,  to  appropriate  and  use  the  subsoil  without  1>eing 
required  to  take  the  surface.  In  sucn  cases  they  are,  nevertheless,  bound  to 
serve  a  notice  to  treat  for  the  stratum,  unless  there  is  a  special  provision  in 
their  Act  to  the  contrary  (Farmer  v.  Waterloo  and  City  Rail.  Co.^  [1896] 
lCh.527). 

Local  authorities,  on  laying  sewers  or  water  mains  under  the  powers  con- 
tained in  88.  16  and  54  of  the  Public  Health  Act,  1875  (38  &  39  Vict  c.  55), 
do  not  require  to  serve  a  notice  to  treat  before  doing  so,  but  compensation  is 
payable  in  respect  of  any  injury  done  {Thornton  v.  jNutter  (1867X  31  J.  P-  419  ; 
Jtoderiekv.  Ast(m  Local  Board  (1877),  5  Gh.  D.  328  ;  and  Swanston  v.  Twicken- 
hm  Local  Board  (1879),  11  Gh.  D.  838).  Such  is  also  the  law  in  r^rd  to 
ttweis  laid  under  the  Metropolis  Management  Acts  (North  London  Rail.  Co.  v. 
Mdropolitan  Board  of  Works  (1859^  28  L.  J.  Gh.  909  ;  Hughes  v.  Metropolitan 
Boardof  Works  (1861),  4  L.  T.  (n.s.)  318). 

Gas  and  water  mains  may  also,  it  would  seem,  be  laid  under  streets  with- 
out notice  to  treat  to  the  owner  of  the  subsoil,  if  it  is  done  by  virtue  of  an  Act 
incorporating  the  Gas  or  Waterworks  Glauses  Acts  of  1847,  but  they  cannot 
be  laid  in  any  land  not  dedicated  to  public  use  without  consent  of  the  owner. 
See  88.  6,  7,  and  28,  29  respectively  of  these  Acts. 

Ikdrudicn  of  Easements. — ^Where  the  promoters  by  taking  land  or  by  the 
execQtion  of  their  works  interfere  with  or  destroy  an  easement,  the  owner's 
remedy  does  not  consist  in  calling  upon  the  promoters  to  purchase  the  ease- 
ment or  to  proceed  under  this  section,  but  his  claim  for  compensation  arises 
under  s.  68  for  injuriously  affecting  his  land  (Duke  of  Bedford  v.  Dawson  (1875), 
^  Eq.  353  ;  and  see  notes  to  s.  68). 

It  does  not  matter  whether  the  special  Act  gives  power  to  acquire  ease- 
ments or  not  The  promoters  should  not,  therefore,  give  notice  to  treat  for 
Qts  which  they  may  obstruct  or  destroy,  but  leave  the  owners  to  obtain 


compensation  under  s.  68,  or  in  the  manner  provided  by  the  special  Act 
{(Jlark  X.  School  Board  ^Lofidon  (1874),  L.  R.  9  Gh.  120  ;  School  Board  for  Lon- 
Aw  v.  Smith  0895),  W.  N.  37  ;  Kirbv  v.  School  Board  for  Harrogate,  [1896] 
1  Ch.  437,  where  ancient  lijo^hts  and  a  right  of  way  and  rights  under  a 
covenant  r^pectively  were  interfered  with  by  schools  built  under  the 
Elementary  Education  Act,  1870  (33  &  34  Vict  c.  76)  ;  Wigram  v.  Fryer  (1881), 
36  Ch.  D.  87,  a  similar  case  under  a  metropolitan  improvement  Act). 
iminston  v.  Finn  (1883),  52  L.  J.  Gh.  235 ;  Badham  v.  Marris  (1882), 
52  L  J.  Ch.  237,  are  respectively  cases  of  support  and  of  ancient  lights  under 
the  Artisans'  Dwellings  Acts.  See  also  Thicknesse  v.  Tlie  Lancaster  Canal  Co. 
(1838),  M.  &  W.  472  ;  and  notes  to  s.  68. 

Similarly  where  a  stream  is  entered  upon  and  part  only  of  the  water  taken, 
an  owner  of  the  stream  below  where  it  has  been  entered"  upon  cannot  compel 
Uic  company  to  proceed  under  this  section,  but  the  remedy  for  the  water 
diverted  is  under  s.  68  (Bush  v.  Trowbridge  Waterworks  Co.  (1875), 
L  R.  19  Eq.  291  ;  10  Ch.  459  ;  and  see  ss.  6,  12  of  the  Waterworks  Clauses 
Act,    1847,    post^    and    cases  there    cited.     When    the    whole    stream    is 
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Beet.  18.      diverted   the  promoters  must  give  a  notice  to   treat    under    this  section 

(Ferrand  v.  Corporation  of  Bradford  (185«X  21  Beav.  412). 

NoTB.  As  to  the  different  interests  in  land,  see,  infra^  note  ^  To  all  the  parties 

interested." 

Under  this  section  two  conditions  are  required  in  order  to  enable  promotersi 
of  an  undertaking  to  take  land.    These  conditions  are  : 

1.  The  land  must  be  required  for  the  purpose  of  the  undertaking. 

2.  The  land  so  rec^uired  must  be  authorised  to  be  taken  by  the  special 
Act. 

L  The  land  most  be  required  for  the  purpose  of  the  nndertakinc. — 

The  promoters  of  an  undertaking,  when  they  are  authorised  to  take  land  for 
the  purposes  of  that  undertaking,  are  by  the  legislature  constituted  the  sole 
judges  as  to  whether  fhey  will  ur  will  not  take  those  lands,  provided  only 
that  they  take  them  bond  fide  with  the  object  of  using  them  for  the  purpose 
authorised  by  the  legislature,  and  not  for  any  sinister  or  collateral  purpose. 
The  le^slature  leaves  it  to  them  to  say  to  what  extent  they  will  use  their 
statutable  powers  {Stockton  and  Darlington  Bail,  Co.  v.  Broum  (I860), 
9  H.  L.  Cas.  246;  l^ehb  v.  Manchetter  and  Leeds  Rail.  Co.  (1839X 
4  My.  &  C.  116). 

When,  therefore,  it  is  clear  that  the  land  is  required  for  some  purpose 
within  the  compulsory  powers  of  a  railway  companv,  the  court  will  not  inter- 
fere to  restrain  them  merely  on  the  ground  that  tbey  might  obtain  the  same 
object  in  some  other  wav  without  taking  the  land  {Latnb  v.  North  London  Rail, 
Co.  (1869),  L.  R.  4  Ch.  522). 

Where  promoters  are  authorised  to  take  or  to  purchase  lands  for  a  particular 
purpof>e,  and  they  ac([uire  land  i'or  that  purpose,  and  the  proper  carrying  on  of 
their  authorised  work  on  such  lands  causes  a  nuisance,  they  cannot  be 
restrained  from  carrying  on  their  work  on  such  land  on  the  ground  that  they 
have  power  to  purchase  other  land,  and  that  the  carrying  on  of  the  work  on 
such  other  lana  would  not  cause  a  nuisance.  It  is  not  the  duty  of  a  company 
when  they  have  an  option  to  select  land  for  the  authorised  purposes  of  their 
undertaking  so  to  select  it  that  its  use  for  those  purposes  may  not  be  detrimental, 
or  as  little  detrimental  aA  possible,  to  any  adjoining  owner.  It  does  not  matter 
whether  it  is  land  they  are  authorised  to  take  compulsorily  or  additional  land 
they  are  authorised  to  purchase  {London^  Brighton  and  South  Coast  Rail.  Co.  v. 
Truman  (1885),  11  App.  Cas.  45  ;  R.  v.  Pease  (1832X  4  B.  &  Ad.  30). 

In  some  Acts,  however,  promoters  are  expressly  required  not  to  commit  a 
nuisance,  and  thev  must  choose  their  land  and  execute  their  works  so  as  not  to 
do  so  ;  otherwise  thev  mav  be  restrained  bv  injunction  (Jordeson  v.  Sutton  South- 
coats  and  Drypool  Gas  Co.,  [1899]  2  Ch.  217). 

In  some  cases  special  Acts  have  authorised  public  bodies  to  erect  hospitals 
and  district  asylums,  and  to  purchase  lands  for  the  purpose,  but  have  specified 
no  land  nor  imperatively  directed  that  such  buildings  shall  be  erected.  In 
such  cases  the  public  bodies  can  only  exercise  these  powers,  provided  they  can 
do  so  without  creating  a  nuisance,  and  if  they  create  such  a  nuisance  they  will 
be  restrained  {Metropolitan  Asylum  District  v.  Hill  (1881),  6  Am.  Cas.  193).  In 
that  case  the  nuisance  was  found  as  a  fact.  A  hospital  for  infectious  diseases 
is  not  in  itself  a  nuisance  within  the  meaning  of  the  Public  Health  Act,  1875, 
and  a  local  authority  proposing  to  erect  one  will  not  be  restrained  on  the 
ground  that  they  are  setting  up  a  noxious  business  {Withington  Local  Board  v. 
Corporation  of  Manchester,  [1893]  2  Ch.  19). 

If  a  companv  bond  fide  acting  under  their  statutory  powers  obtain  a  result- 
ing Ijenefit  which  it  was  not  contemplated  that  they  should  get,  they  will 
nevertheless  be  entitled  to  the  benefit  and  will  not  be  restrained  {Stevens  v. 
Metropolitan  District  Rail.  Co.  (1885),  29  Ch.  D.  60). 

Collateral  purpose.—  If,  however,  the  lands  arc  not  actually  required  for  the 
purposes  of  the  undertaking,  or  if  they  are  r«*quired  for  collateral  pur^joses,  the 
promoters  of  undertakings  will  generally  be  restrained  from  exercising  their 
compulsory  powers.  *^  Tlie  princijile  is  this,  that  when  persons  embarkinff  in 
great  undertakings    for  the  accomplishment  of  which  tnose  engaged  in  tneni 
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hare  received  authority  from  the  legislature  to  take  compulsorily  the  land  of     Sect.  18. 

others,  making  to  the  latter  proper  compensation,  the  persons  so  authoriseil         

cannot  be  allowed  to  exercise  the  powers  conferred  on  them  for  any  collateral        Note. 
object' :  per  Lord  Cranworth,  in  Galloway  v.  Mayor  of  London  (i866X  ^'  ^• 
1  JEL  L  34,  43,  and  see  Donaldson  v.  South  Shields  Corporation  (1899),  79  L.  T. 
685,  and  note,  ^  Where  undertaking  is  for  the  public  good,"  post,  p.  32. 

Thus,  when  companies  have  endeavoured  oy  means  of  their  compulsory 
powers  to  take  land  permanently  for  the  purpose  of  obtaining  matenals  for 
executing  other  parts  of  their  works,  as,  for  example,  to  constnict  an  embank- 
ment, thev  have  been  restrained  {Bentinck  v.  Norfolk  Estuary  Go.  (1857), 
26  L.  J.  Ch.  404  ;  Eversfield  v.  Mid-Sussex  Rail.  Co.  (1858),  3  Dfj  G.  &  J.  286). 
As  to  railways  taking  lands  temporarily  for  this  and  similar  purposes,  see 
Railway  Clauses  Consolidation  Act,  1845,  ss.  30 — 44,  post. 

Nor  will  they  be  allowed  to  take  land  permanently  for  the  purpose  of 
depositing  soil  during  the  construction  of  the  railway,  but  it  would  seem  to  be 
merwise  if  they  are  likely  afterwards  to  require  the  land  for  the  construction 
of  the  railway  '{Lund  v.  Midland  Rail.  Co.  (1865),  34  L.  J.  Ch.  276,  and  note 
thereto). 

Nor  may  they  take  land  to  construct  a  road  different  from  that  authorised  by 
their  Act  when  such  road  is  for  the  accommodation  of  an  adjoining  landowner 
and  not  neoessarv  for  the  purpose  of  constructing  the  railway  {Dodd  v.  Salis- 
hiry  and  Yeovil  Rail.  Co.  (1859),  1  GifT.  158). 

So,  also,  a  waterworks  company  authorised  to  take  a  field  or  part  thereof  for 
the  purposes  of  making  a  tunnel  were  restrained  from  taking  part  of  the  field 
for  tbf!  purpose  of  sinkmg  a  well  and  erecting  pumping  macninery  thereon 
(Simpson  v.  South  Staffordshire  Waterworks  Go.  (1866X  34  L.  J.  Ch.  380). 

And  a  company  will  be  restrained  from  exercising  its  compulsory  powers  in 
taking  land  if  such  land  is  taken  in  order  to  hand  it  over  to  fulfil  a  contract 
pieviously  made  with  another  landowner  (Vane  v.  Cockermouth,  etc.  Rail.  Co. 
(1865),  13  W,  R  1015  ;  Lord  Carrington  v.  Wycombe  Rail.  Go.  (1868X  L.  R.  3  Ch. 
377).  In  the  ca-«e  of  a  public  Ixxiy  such  an  exercise  of  its  powers  may  be  valid 
on  the  ground  that  such  was  the  intention  of  the  legislature  {Rolls  v.  London 
Sdiool  Board  (1884X  27  Ch.  D.  639,  and  cases  cited  infra,  in  note,  "  Meaning 
of  the  purposes  of  the  undertaking ''). 

A  company  which  has  taken  land  may,  however,  use  it  for  some  other  purpose, 
«  by  granting  a  right  of  way  over  it,  provided  such  use  is  not  incompatible 
with  the  objects  prescribed  by  the  statute  {In  re  Gonty  and  the  Manchester, 
iihtfieJd  and  LincolTishire  Rail.  Co.,  [1896]  2  Q.  B.  439  ;  Grand  Junction  Canal 
Co.  V.  PeUy  (1888),  21  Q.  B.  D.  273 ;  Rex  v.  Lec^  (1833),  5  R  &  Ad.  469  ; 
Fo^er  v.  London,  Chatham  and  Dover  Rail.  Co.,  [1896]  1  Q.  B.  711  ;  Great 
Western  Rail.  Co.  v.  Solihull  Rural  Council  (1902),  86  L.  T.  852). 

Where  a  railway  company  takes  land  in  excess  of  its  powers  it  would  appear 
that  the  court  Will  not  grant  an  injunction  if  the  quantity  and  value  of  the 
land  taken  in  excess  are  extremely  small  {Dowling  v.  Pontyprid,  etc.  Rail.  Co. 
(1874),  L.  R.  18  Eq.  714). 

As  to  using  land  acquired  for  the  undertaking  for  other  purposes  temporarily, 
see  notes  to  s.  127,  post. 


J  of  the  pvirpoBea  of  the  undertakiiig.— Various  questions  have 
arisen  as  to  the  construction  to  be  put  upon  these  words  in  the  different  classes 
of  undertakings.  The  principle  that  land  cannot  be  taken  for  collateral  pur- 
poses is  the  same  for  all  undertakings,  whether  undertaken  for  profit  or  for  the 
benefit  of  the  public,  but  in  the  latter  case  a  much  more  liberal  construction  is 
placed  upon  the  statute  in  construing  its  purposes  {NorHi  London  Rail.  Co.  v. 
MdropdUan  Board  of  Works  (1859),  28  L.  J.  Ch.  909). 

Where  the  promoters  of  a  public  undertaking  have  authority  from  Parliament 
to  interfere  with  private  property  on  certain  terms,  any  person  whose  property 
i*  interfered  with  by  virtue  of  that  authority  has  a  right  to  require  that  the 
promoters  shall  comply  with  the  letter  of  the  enactment,  so  far  as  it  makes 
provision  on  his  behalf.  The  court  cannot  remodel  arrangements  sanctioned 
W  Parb'ament,  or  relax  conditions  which  the  legislature  has  thought  fit  to 
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Sect.  18.      impose  (Herron  v.  Rathmtnes  and  Rathgar  Improvement  CommignotierSy  [1892] 

A.  C.  498  ;  Mayor  of  Liverpool  v.  Chorley  Waterworks  Co.  (1852X  2  De  G.  M.  &  a 

Note.        852). 

Where  the  legislature  confers  powers  on  any  body  to  take  lands  compul- 
sorily  for  a  particular  puruose,  it  is  on  the  ground  that  the  using  of  that  land 
will  he  for  the  public  goou,  and  undertakers  whether  seeking  to  make  profit  or 
acting  solely  for  the  public  good,  cannot  enter  into  a  valid  contract  uinding 
ihem  or  their  successors  not  to  use  those  powers  (Ayr  Harbour  TruMeet  y. 
Oswald  (1883),  8  App.  Cas.  623  ;  Staffordshire  Canal  Co.  v.  Birmingham  Canal 
Co.  (1866),  L.  R.  1  H.  L.  264  ;  Mulliner  v.  Midland  BaU,  Co.  (1879),  11  Ch.  D. 
611). 

When  uiidertaking  is  for  profit — Companies  formed  for  profit  must  prove 
clearly  and  distinctly  from  tne  Act  of  Parliament  the  existence  of  the  power 
which  they  claim  a  right  to  exercise,  and  if  there  is  any  doubt  as  to  the  extent 
of  the  power  claimed  by  them,  that  doubt  should  be  construed  for  the  benefit 
of  the  landowner,  and  should  not  be  solved  in  a  manner  to  give  the  company 
any  power  that  is  not  clearly  and  expressly  given  by  statute  {Simpson  v,  SouA, 
Staffordshire  Watencorks  Co.  (1866),  34  L.  J.  Ch.  381  ;  Webb  v.  Manchester  and 
Leeds  Rail,  Co.  (1839),  4  My.  &  C.  116, 120  ;  Gray  v.  Liverpool  and  Bury  BaU 
Co.  (1846),  9  Beav.  391  ;  Lee  v.  Milner  (1837X  2  Y.  &  Coll.  611). 

Similarly,  where  the  words  of  a  railway  company's  Act  are  capable  of  two 
interpretations,  but  the  general  intent  of  the  legislature  is  complete  indemnifi- 
cation to  the  party  whose  land  is  taken  by  the  company,  the  court  will  incline 
to  that  construction  which  will  give  effect  to  that  intent  (Ex  parte  Eton  College 
(1850),  20  L.  J.  Ch.  1). 

The  court,  however,  will  not  assist  persons  to  avail  themselves  of  any 
omission  in  such  powers  for  the  purpose  of  giving  effect  to  exorbitant  claims 
against  companies  (Bell  v.  Hull  andSelby  Rail.  Co.  (1840),  1  Rail.  Cas.  616). 

Thus,  a  waterworks  company  authorised  to  lay  down  pipes  for  the  supply  of 
a  certain  district,  will  l^  restrained  from  laying'down  pipes  for  the  purpose  of 
supplpring  water  to  any  parish  or  place  outside  the  place  authorised,  although 
the  pipes  proposed  to  be  laid  will  be  in  part  used  for  the  district  authorised 
(Mayor  of  Cardiff  y.  Cardiff  Waterworks  (1869X  5  Jur.  (n.8.)  953). 

A  railway  company  may  take  land  for  the  purpose  of  makin$^  accommoda- 
tion works,  as  they  are  part  of  the  authorised  undertaking  (Wilkinson  v.  HuUj 
etc.  Railway  and  Dock  Co.  (1882),  20  Ch.  D.  323  ;  Lord  Beauchamp  v.  Great 
Western  Rail.  Co.  (1868),  L.  R.  3  Ch.  746).  For  cases  as  to  the  meaning  of  "  pur- 
poses of  the  undertaking,"  when  the  undertaking  is  a  railway,  see  ss^.  6,  16 
of  the  Railways  Clauses  Act,  1845,  and  notes  thereto,  j>o«^ 

Where  widertaking  is  for  the  public  good^  —  Where  public  bodies  are 
authorised  to  carry  out  a  public  work  for  the  public  advantage  and  without 
profit,  the  course  has  been  to  authorise  them  to  take  compulsorily  not  only  the 
buildings  actually  necessaiy  for  forming  the  projected  improvements,  but  also 
otlier  neighbouring  lands  and  buildings,  the  value  of  which  and  the  proper 
mode  of  dealing  with  which  the  legislature  considers  to  be  connected  with  and 
dependent  upon  the  projected  improvements.  These  are  enumerated  either  in 
a  schedule  to  the  Act  or  in  a  book  of  reference,  and  provision  is  made  for  the 
sale  or  letting  of  lands  not  actually  required.  The  courts  have,  therefore,  con- 
strued their  power  to  take  lands  very  liberally,  the  purpose  being  to  enable 
these  public  IxMiies  to  reimbui'se  themselves  by  sale  of  the  lands  whose  value 
has  been  increased  bv  the  improvements.  The  courts  have  accordingly  held 
that  these  public  botlies  are  at  liberty  to  purchase  all  the  property  mentioned 
in  the  schedule  or  book  of  reference,  whether  strictly  required  for  the  actual 
iinprovement  or  not  (Gallovxiy  v.  Mayor  and  Commonalty  of  London  (1866), 
L.  R.  1  H.  L.  34  ;  Quinton  v.  Corporation  of  Bristol  (1874),  L  R.  17  Eq.  524). 

On  that  principle  an  agreement  made  prior  to  the  Act  to  sell  part  of  these 
lands  not  actually  required  for  the  improvement  was  held  valid  (Galloway  v. 
Mayor  of  London,  supra). 

And  a  similar  agreement  to  exchange  land  authorised  to  be  taken  for  other 
land  was  held  valid  in  the  case  of  a  school  board,  and  they  were  not  restrained 
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from  ezerciaing  their  compulsory  powers  to  acquire  land  to  be  exchanged,  the     Sect.  Ut 

liad  acquired  in  exchauge  being  for  the  benefit  of  the  school  (Rolls  v.  Landoti        

SAool  Board  (1884),  27  Ch.  D.  639).  ^on. 

Bot  tbia  liberal  canon  of  construction  can  only  be  applied  when  thei-e  is 
some  doubt  as  to  what  are  the  purposes  of  the  undertaking,  regard  being  then 
had  to  the  whole  scope  of  the  Act.  If  the  purposes  for  which  land  may  be 
taken  are  clearly  defined,  then  land  can  oe  taken  for  these  purposes  only. 
Thus,  where  a  local  authority  were  authorised  to  take  lands  for  certain  street 
▼orkfl,  and  the  expression  '*  street  works ''  was  defined  so  as  to  mean  engineer- 
ing works  only,  it  was  held  that  no  more  land  could  be  taken  than  was  actually 
leqoiied  for  widening  a  street,  and  that  the  authority  could  not  take  the  whole 
of  a  property  and  re-sell  part,  if  part  only  was  to  be  thrown  into  the  street, 
evea  although  the  whole  was  shown  on  the  deposited  plan  and  in  the  book  of 
reference  (Donaldson  v.  Mayor  of  South  Shields  (1899),  79  L.  T.  685). 

In  GaUovjaifs  Case,  supra,  the  word  '*  street "  was  construed  to  mean  not 
cml^  &  road  or  way,  but  a  thoroughfare  with  houses  on  both  sides.  The  mimd 
fatw  meaning  of  **  street "  is  confined  to  the  roadway  and  footways,  and  in  a 
aoesdon  between  the  London,  Chatham  and  Doyer  Railway  and  the  city  of 
iondon  as  to  land  which  they  were  both  authorised  to  take,  it  was  held  to 
have  the  latter  meaning,  the  Act  being  construed  strictly  a^  regards  the  city 
(Lmdan,  Ckafham  and  Dover  RaU.  Co,  v.  Mayor,  etc,  of  London  (1868),  19  L.  T. 
(x.8.)250). 

Evidence  that  land  required, — Where  there  is  a  reasonable  appearance  of 
probability  that  the  land  will  be  required,  the  eyidence  of  the  engineer  of  the 
company  in  the  absence  of  fraud  will  be  sufficient,  and  the  court  should  be 
am  from  a  deluge  of  affidayits  {Stockton  and  Darlington  RaiL  Go,  y.  Broum 
(ISeO),  9  H.  L.  Cas.  246  ;  Kemp  y.  South  Eastern  Rail,  Go,  (1872),  L.  R.  7  Ch. 
364). 

llie  burden  of  proying  that  the  land  is  not  bond  fide  required  lies  upon  the 
puty  opposing  the  taking.  Absence  of  bona  fides  can  be  shown  by  proying  that 
the  ism  is  wanted  for  some  collateral  purpose,  or  that  the  alleged  purpose  is 
riwird  (Errington  y.  Metropolitan  District  Rail,  Go,  (1882^  19  Ch.  D.  669). 

Where  the  affidayit  of  the  engineer  merely  stated  that  the  land  was  or  would 
^  required,  and  did  not  state  for  what  purpose,  and  the  other  side  alle^^ 
^  it  could  not  possibly  be  re<juired  owin^  to  its  peculiar  shape  and  position, 
the  coart  held  that  it  htul  the  nght  to  inquire  in  the  bona  fides,  and  tne  com- 
pany haying  declined  to  giye  eyidence  as  to  the  purpose  for  which  they 
vanted  the  land,  an  injunction  to  restrain  them  from  taking  it  was  grantecl 
{Flmoer  y.  London,  Brighton  and  South  Goast  Rail,  Co,  (1866),  34  L.  J.  Ch.  640). 

n.  The  promoten  most  be  authorised  to  take  the  land.— By  the 

Stftndinf  Orders  of  Parliament  in  the  cases  of  local  bills  where  lands  are 
hitendedtobe  taken,  plans,  together  with  a  book  of  reference  thereto,  are 
T^niied  to  be  deposited  at  the  office  of  the  clerk  of  the  council  for  any  county, 
dimrm,  or  riding  where  the  lands  are  situate,  and  copies  of  the  same  are 
Inquired  to  be  deposited  at  the  priyate  bill  office,  and  in  the  office  of  the  clerk 
of  the  Parliaments. 
The  local  Acts  usually  authorise  the  taking  of  land  with  reference  to  these 

eand  books  of  reference.  The  clause  is  commonly  somewhat  of  this 
:  ^  Subject  to  the  proyisions  and  for  the  purposes  of  this  Act,  the  pro- 
iDotets  of  the  undei-taking  may  enter  upon,  take,  and  use  the  lands  delineated 
>nd  described  in  the  deposited  plans  and  books  of  reference,  or  any  of 
tbem." 

These  plans  and  books,  howeyer,  are  to  be  regarded  only  to  the  extent  that 
the  Act  refers  to  them,  and  for  the  purpose  for  which  it  refers  to  them,  and 
vhat  is  represented  upon  the  plan  is  only  to  be  looked  at  in  so  far  as  its  repre- 
ioitation  is  incorporated  in  and  made  part  of  the  Act  (North  British  Rail. 
Co.  y.  r«r(1846),  12  CI.  &F.  722). 

Thus,  an  Act  which  incorporated  a  plan  enabling  a  railway  to  make  bridges 
over  roads  of  the  heights  and  spans  shown  on  the  plan,  was  held  not  to  require 
them  to  make  the  inclinations  of  the  deyiated  roads  at  the  rates  of  inclinations 
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Beet.  18.      shown  on  the  plans  (R,  v.  Caledonian  Rail.  Co.  (1860),  16  Q.  B.  19  ;  Attorney- 

- —  General  v.  Great  Eastern  Rail.  Co.  (1872),  L.  R.  7  Ch.  476  ;  Breynton  v.  Lofdon 

Nora.        and  North   Western  Rail.  Co.  (1846),  10  Beav.  238  ;  Beardmer  v.  Lofidon  and 

North  JVestem  Rail.  Co.  (1849),  1  Macn.  &  G.  112  ;  Ware  v.  Regent's  Canal  Co. 

(1868X3DeG.  &J.  212). 

Similarly,  delineations  or  notes  on  a  plan  as  to  propased  works  will  not 
enable  undertakei-s  to  carry  out  these  unless  power  is  taken  to  do  so  in  the 
special  Act  (Attorney- Gerieral  v.  Great  Northern  Rail.  Co.  (1850^  4  De  G.  &  S. 
76  ;  R.  V.  Wycombe  RaU.  Co.  (1867),  L.  R.  2  Q.  B.  310). 

On  the  same  principle  that  the  Act  alone  is  to  be  regarded  if  the  under- 
takers are  authorised  to  take  certain  land  by  the  Act,  but  the  name  of  an 
owner  of  an  interest  in  the  land  is  omitted  in  the  l)ook  of  reference,  thev  will 
nevertheless  be  entitled  to  take  it  (Kemp  v.  West  End  of  London  and  Crystal 
Palace  Co.  (1866),  1  K.  &  J.  681). 

So  also  where  a  corporation  served  the  usual  notice  on  a  landlord  before 
applying  to  Parliament  to  take  his  land,  and  the  Act  allowed  them  to  take 
more  of  his  land  than  was  described  in  the  notice,  it  was  held  that  they  were 
entitled  to  take  the  extra  land  although  not  described  in  the  notice  (Corporation 
of  Hnddersfield  v.  Jacomb  (1874),  L.  R.  10  Ch.  92). 

In  the  case  of  railways,  waterworks,  and  most  other  public  undertakings, 
errors  or  omissions  in  plans  and  books  of  reference  can,  when  shown  to  have 
arisen  from  mistake,  l)e  corrected  by  two  justices.  See,  for  example.  Railways 
Clauses  Consolidation  Act,  1846  (8  &  9  \  ict.  c.  20),  s.  7. 

"  Take." — The  words  "  appropriate  and  use  "  in  a  local  Act,  empowering  a 
company  to  "  appropriate  and  use  the  subsoil  and  under-surface  "  for  the  our- 
poses  of  a  tunnel,  were  held  to  be  equivalent  to  taking  (Metropolitan  Rail 
Co.  V.  Fowler,  [1893]  A.  C.  416, 426).  The  destruction  of  an  easement  is  not  a 
taking  within  the  meaning  of  this  section.     See  note  "  Lands,"  supra,  p.  28. 

"  Lands  delineated." — Questions  have  arisen  as  to  whether  a  piece  of  land  Lb 
delineated  when  some,  but  not  all,  of  its  boundaries  are  shown  on  the  plan. 
The  answer  would  seem  largely  to  depend  on  the  facts  uid  plans  in  each  par- 
ticular case.  It  is  clear  that  the  narts  of  such  lands  wliich  fall  within  the 
limits  of  deviation  are  delineatea  so  that  thev  can  be  taken  (Finck  v.  Lm\d<m 
and  South  Weslzm  Rail.  Co.  (1890^  44  Ch.  *D.  330  ;  Wrigley  v.  Lancashire 
and  Yorkshire  Rail.  Co.  (1863X  9  Jur.  (n.s.)  710;  Dmclina  v.  Po7itypool,  Caerlecn, 
and  Newport  Rail.  Co.  (1874),  L.  R.  18  Eq.  714 ;  Protheroe  v.  Tottenham  and 
Forest  Gate  Rail.  Co.,  [1891]  3  Ch.  278). 

As  to  the  limits  of  deviation,  see  Railways  Clauses  Act,  1846,  ss.  11 — 15, 
and  notes  thereto,  post. 

If  the  close  is  a  large  one  and  a  small  iiart  is  within  these  limits,  and  lines 
are  drawn  indicating  that  it  extendi  bevond  the  limits,  but  no  line  is  drawn  to 
indicate  either  the  boundary  of  the  close  or  the  portion  intended  to  be  taken 
beyond  the  lines  of  deviation,  the  undertakers  will  not  be  allowed  to  take  such 
portion,  on  the  ground  that  it  is  not  delineated  (Protheroe  v.  TottenJiamy  etc. 
Rail,  Co.,  supra). 

If,  however,  only  part  of  two  sides  of  a  parcel  of  land  is  omitted,  and  the 
part  of  the  land  not  thereby  indicated  is  smaU,  the  whole  parcel  may  be  taken 
as  lands  delineated  (Bowling  v.  Pontypool,  etc.  Rail.  Co.,  stipra). 

In  the  last  case  (p.  740X  Hall,  V.-C,  stated  that  he  thought  "delineated" 
meant  "  sketched,  or  represented,  or  so  shown  that  the  landowner  would  have 
notice  that  the  land  might  be  taken."  Fry,  L.J.,  however,  in  Protlieroe's  Case, 
supra,  at  p.  290,  said  that  Hall,  V.-C,  had  "put  as  wide  an  interpretation  upon 
the  word  *  delineated '  as  it  could  possiblv  bear."  It  would  appear  from  these 
cases  that  if  a  person  entering  on  tne  land  with  the  plan  and  book  of  reference 
would  not  come  to  the  conclusion  that  the  undertfuters  intended  to  take  that 
particular  piece  of  land,  then  such  land  is  not  delineated  within  the  meaning; 
of  the  AcL  See  also  WrigUy  v  LancaMre  and  Yorkshire  Rail.  Co.  (1863), 
4  Giff.  362. 

"  They  shall  give  notice."— As  to  service  of  the  notice,  see  ss.  19, 20. 
The  giving  of  the  notice  to  treat  to  all  persons  interested  is  a  condition  pre- 
ce'lent  to  promoters  taking  land  otherwise  than  by  agreement^  except  in  the 


Notice  of  Intbni'ion  to  Take  Lands.  35 

csbsea  provided  for  in  sa.  84 — 88,  121,  and  if  they  take  land  without  giving     Sect.  18. 

suchDotices  or  proceeding  according  to  these  eections,  they  may  have  an         

action  brought  against  them  for  ejectment  (Stretton  v.  Oreat  WeHeni  and  Notb. 
Brentford  Rail  Go.  (1870X  5  Ch.  App.  751),  or  thev  may  be  restrained  from 
remaining  in  possession  and  using^tne  laud  until  they  have  complied  with  the 
provisions  of  the  Act  (Kanken  v.  £!ast  and  West  India  Dock$  aiid  Birmingham 
JuadioH  RaU  Co,  (1849),  12  Beav.  298  ;  MaHin  v.  London,  Chatham  and 
DmrRail.  Co.  (1866),  1  Ch.  Apn.  501  ;  Perks  v.  Wycombe  RaU  Co.  (1862X 
U)  W.  R.  789)  ;  ana  be  made  liable  in  damages  for  trespass  (Ramaden  v. 
MaiuhateTj  etc.  RaU.  Go.  (1848),  1  Ex.  Rep.  723)  ;  or  to  penalties  (ss.  89,  90). 

Even  when  the  promoters  have  entered  upon  the  lana  and  completed  their 
works,  if  by  doin^  so  they  have  committed  a  trespass,  they  will  be  restrained 
from  continuing  in  possession  (Goodson  v.  Richardson- (187 4%  9  Ch.  App.  221, 
distinguishing  Deere  v.  Guest  (1836X  1  My.  &  C.  516). 

H  however,  a  company,  actinj;  bond  fide,  take  possession  of  propertv  by 
mistake,  and  it  is  merely  a  question  of  value  between  the  company  and  the 
owner,  the  court  will  not  grant  an  injunction,  regard  being  had  also  to  the 
injury  that  may  be  done  to  the  public  bv  delay  thus  occasioned  in  completing 
the  works  (Wood  ir.  Charing  Gross  Rail  Co.  (1863),  33  Beav.  290,  and  see 
Garrett  v.  Banstead  RaU.  Co.  (1865^  13  W.  R  878  ;  Munro  v.  Wivenhoe  RaU. 
Oj.  (1865),  13  W.  R.  880). 

Similarly,  if  a  company  have  purchased  land  bond  fide,  and  a  claim  is 
afterwatds  made  by  a  person  asserting  an  adverse  title,  and  basing  ii  on  vague 
evidence,  the  court  will  not  grant  an  injunction  ( Webster  v.  SotUh-EcuUm 
BaU  Co,  (1851),  1  Sim,  (N.8.)272i 

An  injunction  was  also  refused  iu  a  case  where  the  landowner  had  taken 
the  law  into  his  own  hands,  having  pulled  down  some  of  the  companv's  works. 
He  was^Ieft  to  his  remedies  at  law  (Lind  v.  Isle  of  Wight  Ferry  Co.  (1862), 
1  X.  R.  13). 

Provision  is  also  made  to  enable  promoters  to  purchase  interests  in  lands  on 
which  thev  have  entered,  if,  by  mistake,  they  have  omitted  to  purchase  them 
(as.  124— 126). 

Giting  a  secmid  notice. — The  giving  of  one  notice  does  not  exhaust  the  power 
given  to  a  company  to  take  land  belouging  to  a  proprietor,  and  a  further 
Botiee  may  be  given  to  take  additional  lands  if  desciibed  in  the  schedule  or 
hook  of  reference  and  required  for  the  undertaking  (Simpson  v.  Lancaster 
sfid  Carlisle  RaU.  Co.  (1847),  15  Sim.  580  ;  Stamps  v.  Birmingham,  Wolver- 
hampton, and  Staur  Valley  RaU.  Co.  (1848),  7  Hare,  251,  and  see  WiUiams  v. 
Owth  Wales  RaU.  Co.  (1849),  3  De  G.  &  S.  354). 

Similarly,  if  a  railway  company  have  taken  the  surface  without  the  minerals, 
they  are  entitled  to  give  a  second  notice  to  treat  for  the  minerals,  if  the  time 
for  compulsory  purcha^  has  not  expired.  There  is  no  difference  between 
taking  horizontal  and  vertical  strata.  It  is  enough  if  they  are  necessary  for 
the  support  of  the  undertaking  (Errington  v.  Metropolitam.  District  Rail.  Go. 
(1882),  19  Ch.  D.  559). 

If  a  notice  to  treat  is  served  and  validly  withdrawn  by  the  promoters,  the 
parties  are  relegated  to  their  original  position  and  the  promoters  can  serve  a 
second  notice  in  regard  to  the  same  land  or  to  part  of  the  same  land,  and  if 
this  ii  in  turn  validly  withdrawn  they  may  serve  a  third  notice  and  so  on  as 
long  as  the  time  for  compulsory  purchase  remains  unexpired.  The  service  of 
one  notice  and  its  withdrawal  do  not  exhaust  their  powers  (Ashton  Vale  Iron 
Cu.,  Ltd.  V.  Mayor  of  Bristol,  [;901]  1  Ch.  591). 

'  The  effect  of  the  notice  to  treat. — iMndovmer's  riahts  against  promoters. — 
The  service  of  the  notice  to  treat  confers  upon  the  landowner  the  right  to 
have  the  value  of  the  land  assessed  in  the  manner  provided  by  the  statute  (see 
&  21),  and  the  amount  paid  to  him  (Fotherby  v.  Metropolitan  Rail.  Co.  (1866), 
L  R.  2  C.  P.  188  ;  Rex  v.  Hun^etford  Market  Go.  (1832),  4  B.  &  Ad.  327).  It 
does  not  of  itself  establish  the  relation  of  vendor  and  purchaser  between  the 
promoters  and  the  landowner,  to  such  an  extent  as  to  enable  the  landowner  to 
oring  an  action  for  specific  performance.  His  remedy  is  to  compel  them  to 
proceed  by  mandamus  (see  s.  21,  note  "  Compelling  promoters  to  proceed  "). 
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Sect.  18.         Service  of  a  notice  to  treat  is  so  far  like  a  contract  for  sale  that  the  particular 

lands  which  the  company  are  to  take,  and  which  the  landowner  mast  give  up, 

Note.  are  fixed,  and  neither  party  can  get  rid  of  the  obligation  {Hayne$  v.  Hayna 
(1861 X  1  Dr.  &  Sm.  426,  p.  456). 

Once  the  price  has  been  fixed  the  relation  of  vendor  and  purchaser  has  been 
established,  and  an  action  for  specific  performance  will  lie,  or  if  the  land  has 
been  taken,  an  action  may  be  brought  for  the  price.  See  s.  6,  note  "  Specific 
performance,"  ante,  p.  14  ;  and  s.  36,  note  '*  Enforcing  the  award,"  and  s.  50. 

A  service  of  a  notice  to  treat  for  minerals  which  are  required  to  be  left 
un worked  has  the  same  effect  as  a  notice  to  treat  under  this  section  (Clippeni 
OH  Co,  V.  Edinburgh  and  Dittriet  Water  Trustees  (1901),  3  F.  1113,  affirmed 
H.  of  L.,  [1902]  W.  N.  167). 

The  service  of  a  notice  to  treat  does  not  create  a  debt  "  due  or  accruing' 
under  Order  45,  r.  3  of  the  Rules  of  the  Supreme  Court,  so  as  to  render  it 
liable  to  be  attached  by  garnishee  order  (RichardBon  v.  Elmit  (1876),  2  C.P.D.  9). 
Such  money  cannot  l^  attached  until  the  conveyance  has  been  executoi 
{HoweU  V.  Metropolitan  Rail  Co,  (1881),  19  Oh.  D.  508). 

When  the  promoters  give  notice  that  they  propose  to  take  certain  land  they 
are  bound  to  have  all  that  land  assessed,  and  cannot  summon  a  jury  to  assess 
part  of  it  only.  Where  there  is  one  entire  notice  to  treat,  all  the  proceedings 
subsequent  to  that  must  have  relation  to  the  whole  thing  comprised  in  that 
notice  {Stone  v.  Commercial  Rail.  Co.  (1839),  4  My.  &  C.  122  ;  EccUeiadifd 
Commistioiiere  v.  Commimoners  of  Sewers  of  the  City  of  London  (1880),  14  CL  D. 
305). 

Similarly,  the  owner  of  two  adjoining  properties  when  he  receives  a  notice 
to  treat  in  respect  of  one  of  them  and  part  of  the  other,  cannot  treat  the  notice 
as  severable  or  as  two  notices,  and  proceed  ex  parte  to  have  the  value  of  one 
of  the  properties  assessed  {Thompson  v.  Forest  GaU  Rail  Co,  (1892),  67  L.  T. 
416). 

The  warrant  issued  by  the  company,  under  s.  39,  to  the  sheriff  to  summon 
a  jury  must  be  consistent  with  the  notice  to  treat,  but  the  irregularity  may  be 
waived  {Ex  parte  Bailey  (1852),  Bail  Ct.  Cases,  66,  and  see  note  to  s.  39,  post). 

A  prior  agreement  by  a  landowner  to  sell  to  the  promoters  may,  perhaps, 
be  waived  by  service  of  notice  to  treat,  as  such  service  is  a  putting  into  opera- 
tion of  compulsory  powers,  and  in  a  case  where  it  was  followed  by  entry 
under  s.  85,  Page  Wood,*  V.-C,  held  that  such  proceedings  assumed  that  no 
such  agreement  existed,  and  specific  performance  thereof  was  refused 
{Bedford  and  Cambridge  Rail.  Co.  v.  Stanley  (1862^  2  John.  &  H.  746). 

But  in  a  case  where  the  company  had  bltmdered  as  to  their  method  of 
procedure,  and  had  served  a  notice  to  treat  which  neither  the  company  nor  the 
landowner  had  treated  as  valid,  the  previous  agreement  was  not  considered  to 
be  waived  {Kemp  v.  South  Eastern  Rail.  Co.  (1872V,  L.  R  7  Ch.  364,  373). 

The  service  of  a  notice  to  treat  is  not  equivalent  to  requiring  possession 
under  s.  121.  A  tenant  who  has  merely  received  a  notice  to  treat  cannot  have 
his  property  assessed  under  that  section  {R.  v.  Stone  (1866X  L.  R  I.  Q.  B.  529, 
and  see  R,  v.  Kennedy,  [1893]  1  Q.  B.  533,  cited  infra). 

The  service  of  the  notice  to  treat  fixes  the  date  at  which  the  rights  of  the 
various  persons  interested  in  the  land  are  to  be  determined  for  purposes  of 
compensation.  The  scheme  of  the  Act  is  that  any  man's  interest  shall  be 
valued  rebus  sic  stantibus,  just  as  it  occurs  at  the  very  moment  when  the 
notice  to  treat  was  given.  See  per  Kinderblkt,  Y.-C.^  in  Penny  v.  Penny 
(1867X  li.  R.  5  E(j.  227,  p.  236.  Where  a  waterworks  company  by  notice 
under  s.  22  of  the  Waterworks  Clauses  Act,  1847,  require  an  owner  of  mines 
to  leave  the  minerals  unworked,  the  compensation  is  not  to  be  assessed  on  the 
basis  that  the  coal  is  purchased,  but  the  question  is  what  would  the  colliery 
company  have  made  out  of  the  coal  during  the  time  it  would  have  taken  them 
to  get  it  An  unexpected  rise  in  the  price  after  the  date  of  the  notice  may  there- 
fore be  taken  into  account.  Had  it  been  a  purchase  of  the  minerals,  tie  ques- 
tion would  appear  to  Ije  as  to  the  value  of  the  coal  at  the  date  of  the  notice  to  treat 
{In  re  Bwllfa  and  Merihyr  Dare  Steam  Collieries  (1891)  atid  Pontypridd  Water- 
works Co..  [1903]  A.  C.  426,  reversing  the  Court  of  Appeal,  [1902]  2  K.  B.  135, 
where  it  had  been  held  that  the  basis  was  the  same  as  on  a  purchase). 
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Similarly,  where  a  lessee  holds  land  under  a  lease  terminable  on  notice  at     Sect.  18. 

certain  fixed  dates,  and  he  receives  a  notice  to  take  the  land,  the  arbitrator  must         

consider  the  value  just  before  the  notice  is  given,  taking  into  account  the       Note. 
probability  of  the  lease  being  determined  or  not  (In  re  AthUme  RifU  Range^ 
[1902]  I  I.  R  433). 

In  a  case  where  a  railway  company  were  required  to  give  six  months' 
notice  of  their  intention  to  take  any  tenement  to  the  person  rated  in  respect 
of  sach  tenement,  the  company  were  held  bound  on  having  given  such  a 
notice  to  proceed  with  the  purchase  of  the  premises  within  a  reasonable  time, 
and  it  was  held  that  the  plaintiffs  were  entitled  to  a  mandaviuSf  and  to  sub- 
stantial damages  by  reason  of  the  company  having  neglected  to  do  so.  The 
notice  was  not  considered  a  sufficient  notice  under  s.  18,  but  to  have  the  same 
effect  (Mor^n  v.  Metropolitan  Rail  Co,  (1868X  L.  R  4  C.  R  97). 

When  such  a  notice  is  re<|uired  to  be  given,  the  period  at  which  the  notice 
is  given  is  the  period  to  which  all  questions  relating  to  the  right  to  compensa- 
tion most  be  referred.  It  is  the  date  with  reference  to  which  the  tenant's 
interest  is  to  be  determined  (Tywn  v.  Mayor  of  London  (1871),  L.  R 
7  a  P.  18> 

But  in  a  case  where  notice  to  treat  had  been  given  to  a  lessee  who  had  a 
thirty  years'  lease  determinable  under  certain  conditions  by  a  three  months' 
notice,  and  after  the  notice  to  treat  the  lessor  so  determined  the  lease,  and  no 
farther  steps  under  the  notice  to  treat  were  taken,  but  in  fourteen  inonths 
after  the  railway  company  required  and  took  possession  under  s.  85,  it  was 
held  that  as  no  proceedings  had  been  taken  under  the  notice  to  treat,  the  fact 
that  it  had  been  given  was  immaterial,  and  that  the  value  of  the  tenant's 
interest  was  to  be  determined  from  the  date  of  requiring  possession  under 
&  85  (J2.  V.  Kennedy,  [1893]  1  Q.  B.  533,  explained  in  Bexky  Heath  Rail  Co.  v. 
yoHk,  [1894]  2  Q.  B.  579). 

An  owner  of  certain  dilapidated  houses,  while  putting  them  in  repair,  was 
informed  that  a  provisional  order  had  been  obtained  en^ling  the  corporation 
of  the  city  to  acquire  them  conipulsorily,  and  that  the  oi-der  was  about  to  be 
confirmed  by  Act  of  Parliament  He  continued  his  repairs  and  refused  to 
stop,  and  upon  a  case  stated  the  court  were  of  opinion  that  he  was  entitled  to 
the  sum  expended  thereon,  and  that  the  judge's  instruction  to  the  jury  that  if 
they  considered  the  ownei-'s  outlay  as  repairs  not  bond  fide,  but  for  the  purpose 
of  making  an  inflated  claim  for  compensation  they  should  disallow  it,  was 
wrong  in  law  {Higgine  v.  Mayor  of  Dublin  (1891^  28  L.  R  Ir.  Q.  B.  484). 

Ejftci  on  owner's  rights  of  dealing  tuith  the  land, — The  effect  of  the  notice 
is  t&t  the  promoters  are  bound  to  take  and  the  owner  to  give  up  the  property. 
Thus,  the  owner,  who  after  the  service  of  the  notice  proposed  to  put  the 
property  up  for  sale  by  suction,  was  restrained  from  so  doing  (Metropolitan 
RaiL  Co.  ▼.  fVoodhouse  (1865X  13  W.  R  516). 

When  a  person  becomes  a  purchaser  of  an  interest  in  land  after  notice  and 
after  possession  had  been  given,  he  is  merely  a  purchaser  of  an  interest  in  the 
purchase  money.  He  cannot  restrain  the  promoters  from  continuing  in  pos- 
atmsm  (Camoduin  v.  Norwich  and  Svalding  RaiL  Co,  (1858X  26  Beav.  169). 

It  has  been  held  that  an  owner  who  has  been  served  with  a  notice  to  treat 
can  sell  his  land  so  long  as  no  new  interest  is  created  to  the  prejudice  of  the 
promoters  (Sewell  v.  Harrow  and  Uxbridge  Rail  Co,  (1902),  19  T.  L.  R  130). 
On  appeal  the  case  was  settled,  no  opinion  being  expr^sed  on  the  point 
("Times,"  November  6th,  1903). 

The  hnd  being  bound  by  the  service  of  the  notice  to  treat,  a  lease  for  years 
granted  subsequently  to  that  period  by  the  owner  to  a  former  weekly  tenant 
cannot  be  the  subject  of  compensation  (In  re  Marykhone  Improvement  Act,  Ex 
jiarU  Edwards  (1871X  12  %  389). 

A  landowner,  however,  is  not  prevented  from  dealing  with  his  adjoining 
land,  but  the  persoiis  who  acquire  subsequent  interests  cannot  recover  for 
injurious  affection  to  such  inteicsta,  even  if  they  have  purchased  without 
notice  of  the  service  of  the  notice  to  treat,  etc.,  before  the  compensation  has 
been  assessed.  The  service  of  such  a  notice  creates  legal  rights  in  and  to  land, 
and  binda  all  persons  taking  it  whether  with  notice  or  not  {Mercer  v.  Liver- 
pooly  SL  Helens  and  South  Lancashire  Rail  Co,,  [1903]  1  K.  B.  652). 
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Sect.  18.  A  requisition  under  s.  6  of  the  Schedule  to  the  Dwellings  Improvement 
■ —  Act,  1875  (now  repealed  and  re-enacted  by  the  Housing  of  the  Working 
NOTV.  Classes  Act,  18901  was  held  equivalent  to  a  notice  to  treat,  and  no  compensa- 
tion was  allowed  for  a  lease  granted  after  such  notice  (Wilkitu  v.  Mayor  of 
Birmifigham  (1883^  25  Ch.  D.  78). 

Where  the  titles  of  the  various  parties  are  doubtful  the  court  will  endeavour 
to  keep  the  interests  in  the  same  situation  in  which  they  stand  uutil  the 
rights  of  the  parties  are  determined  {London  and  South  Wedem  Rail  Go.  v. 
Cwoard  (1848X  6  Bail.  Cas.  703). 

Where  a  lease  has  l>een  granted  with  power  of  resumption  for  the  purpose 
of  building,  the  reversioner  cannot  after  the  notice  to  treat  give  a  notice  to 
re^tume  possession  for  the  purpose  of  conveying  it  to  the  railway  {J€hn$on  v. 
Ed{fware  Bail.  Co.  (1866),  14  L.  T.  (n.s.)  45). 

But  if  land  is  let  as  a  park  with  a  proviso  that  if  any  part  should  be  taken 
compulsorily  it  should  be  lawful  for  the  lessors  to  re-enter,  then  the  lessors  on 
receipt  of  a  notice  to  treat  can  treat  the  lands  as  free  from  the  lease  {In  re 
Morgan  and  the  Landx/n  and  North  Wedem  Rail.  Co.^  [1896]  2  Q.  B.  469). 

1  "To  all  the  parties  tatereBML."— Equitable  Interests.— It  is  the  duty 

•      of  undertakers  to  serve  a  notice  upon  mort^^agees  of  the  land  as  well  as  upon 
'      the  landowner,  whether    the    mortgagees  are  legal  or  equitable  {MarUn  v. 
London,  Chatham  and  Dover  Rail.  Co.  (1866),  1  Ch.  App.  501). 

And  where  persons  have  a  species  of  lien  or  equitable  right  over  land,  it  is 
an  intere-^t  in  land,  and  they  should  receive  notice  {Rogers  v.  Kingsion-on- 
Hull  Dock  Go.  (1864),  11  L.  T.  (n.s.)  463). 

Where  a  lessee  for  a  number  of  years  agreed,  i)artly  in  writing  and  partly 
verbally,  to  sublet  certain  premises  at  a  certain  rent  and  not  to  raise  the  rent 
or  ffive  notice  to  quit  as  long  as  the  rent  due  was  ^id,  and  to  let  the 
sub-lessee  remain  in  the  premises  to  the  end  of  the  term,  it  was  held  that  the 
sub-lessee  was  entitled  to  the  whole  lease  and  that  the  Statute  of  Frauds  was 
no  bar  in  equity  to  his  claim,  and  that  he  was  entitled  to  have  the  assessed 
value  of  the  lease  paid  to  him  {In  re  King's  Leasehold  Estates  (1873), 
L.  R.  16  Eii  521,  and  see  also  Sweetman  v.  Metropolitan  Rail  Co,  (1864), 
1  H.  &M.543). 

Similarly,  if  a  person  is  in  possession  of  land  under  a  building  agreement 
determinable  if  not  completed  by  a  certain  date,  and  prior  to  that  date  the 
owner  tells  him  to  suspend  building  operations  because  of  the  probability  of 
the  land  being  wanted  by  a  railway  company,  and  after  the  date  for  com- 

Eletion  the  railway  take  possession  under  s.  85,  the  person  who  had  the 
uilding  agreementwill  have  an  interest  in  the  land  because  the  landlord  by 
directing  him  to  suspend  building  operations  has  raised  an  equity  against 
himself  to  prevent  him  ejecting,  and  the  railway  take,  subject  to  that  liability, 
and  the  occupier  is  entitled  to  have  his  interest  assessed  {Birmingham  and 
District  Land  Co.  v.  London  and  North  Western  Rail.  Go.  (1888),  40  Ch.  D.  268). 
Where  a  company  have  bought  a  prior  incumbrance  under  a  power  of  sale 
contained  in  the  mortgage  deed,  and  have  thus  acquired  the  le^  estate,  the 
ri^ht  of  a  subsequent  mortgagee  is  not  to  recover  payment  of  arreara  against 
the  company,  but,  apparently,  his  right  is  against  the  monev  in  the  hands  of 
those  who  sold  the  legal  estate  {Hill  v.  Great  Northern  Rail  Co,  (1854), 
5  De  G.  M.  &  G.  66). 

Tenants'  interests. — It  would  seem  that  if  after  the  notice  to  treat  has  been 
served  a  new  tenant  takes  possession  without  notice  that  notices  have  been 
served,  he  will  be  entitled  to  a  notice  to  treat  {Carter  v.  Great  Eastern  Rail.  Co. 
(1863),  8  L.  T.  (N.8.)  197,  and  see  also  Re  Abitration  hdween  Chilworth  Gun- 
voicder  Co.  v.  Manchester  Ship  Canal  Go.  (1891X  8  T.  L.  R.  79).  Compare, 
however,  the  judgment  of  the  C<nirt  of  Appeal  in  Mercer  v.  Liverpool^  St.  Helens, 
etc..  Rail.  Co.  (1903),  19  T.  L.  R.  210. 

Where  a  dock  belonged  to  a  certain  company,  but  was  managed  with  another 
dock  by  a  joint  committee  imder  a  statute,  the  joint  committee  was  held  to 
have  such  an  interest  as  entitled  them  to  compensation  on  the  principle  of  the 
cases  of  the  Duke  of  Buccleuch  v.  Metropolitan  Board  of  Works  (1872X  L.  R 
5  H.  L.  518,  and  Coivper  Essex  v.  Acton  Local  Board  (1889X  14  App.  Caa.  153 
{London  and  India  Docks  Co.  v.  North  London  Rail.  Co.,  Times,  Feb.  6,  1903). 
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When  promoters  have  by  agreement  acquired  a  certain  amount  of  land     Sect.  18 

from  a  lessor  the  lessee  cannot  insist  on  the  promoters  giving  him  notice  to         

treat  for  the  same  amount  if  for  the  time  being  they  do  not  require  it        Nor* 
(SUvetw>n  v.  North  British  RaU.  Co,  (1901),  4  F.  (Ct.  of  Sess.  Cas.)  224). 

Notices  need  not  apparently  be  served  upon  tenants  having  no  greater 
interest  in  land  than  for  a  year  or  from  year  to  year.  «  They  receive  notice  to 
give  up  pwssession  under  s.  121.  It  is  also  open  to  the  promote ra  to  purchase 
the  reversion  and  determine  these  short  tenancies  by  notice  to  quit  with- 
out any  compensation  {Syers  v.  Metropolitan  Board  of  JForks  (1877), 
36  L.  T.  (n.s.)  277,  and  see  per  Jessel,  M.R.,  p.  278),  or  the  owner  may  serve 
the  notice  to  quit  for  the  purpose  of  transferring  the  possession  to  the  pro- 
moters, and  the  tenant  will  also  be  without  any  right  of  compensation 
(Ex  parte  Nadin  (1848),  17  L.  J.  Ch.  421). 

Where  a  railway  company  aajuired  from  the  lessor  part  of  certain  lands 
held  as  a  clay  field  under  a  lease  which  provided  that  the  proprietor  should  be 
"  entitled  to  resume  and  except  from  the  clay  field  any  part  of  the  lands  at 
his  pleasure,"  it  was  held  that  the  company  had  no  power  lo  exercise  this 
power  of  resumption  so  as  to  defeat  tne  tenant's  right  to  compensation 
(Sdway  Junction  Rail.  Co,  v.  Jackson  (1874),  1  Ct.  of  Sess.  das.  (4th 
seriesX  831). 

The  above  case  was  approved  by  the  House  of  Lords,  where  the  principle 
was  laid  do^vn  that  the  compulsory  taking  by  promoters  under  their  statu- 
tory powers  of  part  of  a  superior's  estate,  cannot  be  regarded  in  law  or  in  fact 
as  equivalent  to  an  exercise  of  a  power  i-eserved  by  the  superior  himself 
(Fleming  v.  NtvrpoHRail  Co.  0883),  8  App.  Cas.  265  (Sc.)  ). 

A  landlord  who  has  granted  a  lease  with  a  proviso  that  he  may  ixisurae  any 
part  of  the  land  demised  in  case  it  should  be  required  by  him  "  for  the  pur- 
pose of  building,  planting,  accommodation,  or  otherwise  "  is  not  entitled  under 
such  proviso  to  resume  possession  of  land  required  by  a  railway  company 
under  their  statutory  powers,  so  as  to  defeat  the  tenant's  right  to  compen- 
ation,  the  word  "  otherwise  "  in  the  proviso  being  construed  ejvsdem  generis 
(Johivton  v.  Edgxcare,  etc.  RaU.  Co.  (1866),  35  Beav.  480).  ^ 

The  ri^ht  to  sink  a  pit  shaft  in  land  of  which  the  surface  is  taken  is  an 
interest  in    land,  and  the  fact  that  the  right  is  subject  to  the  reasonable  ' 
approval  of  the  lessor  or  his  assigns  does  not  enable  a  railway  comi>any  who 
ia?e  acquired  the  surface  to  withhold  such  approval  merely  because  they  ; 
desire  to  make  a  railway  on  it,  and  so  defeat  the  right  to  compensation  of  the  • 
lessee  (In  re  Masters  and  the  Great  Western  Rail.  Co.,  [1901]  2  K.  R  84). 

These  rights  of  lessees  in  land,  however,  are  not  necessarily  the  proper  subject  , 
rfa  notice  to  treat,  and  the  remedy  of  the  lessee  may  be  for  injurious  affection 
under  s.  68.     See  Great  Western  Rail.  Co.  v.  Smridon  and  CheUenham  RaU.  Co. 
(1884),  9  App.  Cas.  787,  p.  880. 

EaseinetUs. — See  note,  "  Lands,"  supra,  p.  28. 

Xot  an  interest  in  land. — A  right  for  directors  to  use  a  room  at  certain 
times  for  certain  purposes  and  for  a  certain  clerk  to  use  a  desk  in  an  office 
does  not  in  either  case  constitute  a  tenancy  so  as  to  give  a  right  of  compen- 
sation (Municipal  Freehold  Land  Co.  v.  Metropolitan  and  DistrictRail,  Co.  (1883), 
1 C.  &  E.  184). 

Tlie  land  under  a  public  street  may  not  be  a  matter  for  compensation  if 
the  special  Act  so  provides,  and  a  cul-de-sac  will  be  for  this  purpose  a  public 
street  if  there  is  evidence  of  dedication  (Souch  v.  East  London  Rail  Co,  ^873X 
16L.R.  Eq.  108). 

Under  the  following  circumstances,  the  claimants  were  held  to  have  no 
interest  in  land  so  as  to  entitle  them  to  compensation  under  the  Lands  Clauses  ' 
Acts.  A  railway  compauy  had  taken  lands  under  which  pipes  belonging  to  a 
water  company  were  laid,  and  which  were  at  the  time  used  for  supplying  water. 
The  railway  company  constructed  an  embankment  and  the  pipes  ceased  to  be 
used.  Later,  the  railway  company  made  a  tunnel  through  the  embankment, 
and  in  doing  so,  broke  up  and  removed  the  pipes.  The  water  company's 
claim  was  considered  to  be  one  for  chattels  only  (New  River  Co.  v.  Midland 
Bail  Co.  (1877X  36  L.  T.  539). 
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flsct.  18.         Provision  la  made  in  the  Lands  Clauses  Act  as  to  how  varioas  interests  are 
to  be  dealt  with,  as  follows  : 
Sections  95 — ^98.— Copyhold  interests. 
Sections  99 — 107. — Rights  over  commons. 
Sections  108 — 114. — Rights  of  mortgagees. 
Sections  115 — 118.— Various  classes  of  rentchai^s. 
Sections  119— 123.— Rights  of  lessees. 

"FurtiMi  enabled  by  tlds  Aet  to  selL"— As  to  these,  see  ss.  7,  8,  and  the 
notes  thereto. 

"Shall  demand  the  iMUticiilan  of  their  intereate.**— Although  the 
notice  to  treat  must  demand  these  particulars,  the  parties  interested  are  not 
bound  to  supply  them.    See  s.  21  and  notes. 

If  such  particulars  are  delivered  by  the  landowner  they  should  state  both 
the  quality  and  quantity  of  his  estate.    See  note  to  s.  21. 

"And  every  nieh  notice  shall  state."— No  particular  form  of  words  is 
nrquired,  but  it  is  usual  to  accompany  the  notice  with  a  diagram  or  plan 
showing  the  scale  of  admeasurement     Such  a  scale,  however,  is  unnecesaaiy 

Civided  the  notice  accuratelv  points  out  the  quantity  and  position  of  the 
d  proposed  to  be  taken  (Sinu  v.  Comnitsrcial  BaiL  Co.  (1838X  1  RaiL 
Ca8.431). 

A  common  form  is  that  siven  in  Bowling  v.  Powtypool  Rail.  Co,  (1874),  L.  R. 
18  £q.  714,  at  745  :  '*  The  lands,  of  which  the  particulars  are  contained  in  the 
schedule  hereto,  with  the  appurtenances,  and  which  said  lands  so  required 
are,  for  the  better  description  thereof,  delineated  on  the  plan  attached  hereto 
or  delivered  therewith,  and  are  thereon  distinguished  by  a  red  colour.'* 

In  that  case  the  deposited  plans  and  books  of  reference  showed  a  smaU 
plot.  No.  38,  nearly  surrounded  bv  a  laige  plot.  No.  37.  The  schedule  to  the 
notice  to  treat  mentioned  No.  37,  but  not  Na  38,  and  the  accompanying  plan 
omitted  the  lK>undar^  to  No.  38  and  the  number,  but  the  part  coloured  red 
included  No.  38.  This  was  held  a  sufficient  notice  to  entitle  the  company  to 
take  No.  38. 

A  mistake  on  the  face  of  a  plan  by  which  land  intended  to  be  taken  is 
omitted,  will  prevent  the  compauv  Vrom  entering  on  such  land  (Kemp  v. 
London,  Brighton  and  South  Co(ut  Rati  Co.  (1839),  1  Rail.  Cas.  495,  506). 

In  cases  of  railways  and  waterworks,  who«  the  promoters  are  not  liound  to 
])urchase  the  minerals,  the  notice  should  state  whetner  they  are  to  be  taken  or 
not  (Railways  Clauses  Act,  1845,  ss.  77—85). 

Where  railways  require  to  take  land  fur  temporary  purposes,  fuller 
information  is  requii^ed  in  the  notice.  See  Railways  Clauses  Act,  1845, 
ss.  32,  33,  pod. 

See  forms  in  Appendix. 

Execution  and  Stamp. — In  the  case  of  companies  whose  Acts  incorporate 
the  Companies  Clauses  Act,  1845  (8  &  9  Vict,  c  16X  the  notice  may  be 
executed  under  s.  139  of  that  Act,  which  is  as  follows  : 

*'  Every  summons,  notice,  or  other  such  document,  requiring  authentication 
by  the  company,  mav  be  signed  by  two  directors,  or  bv  ihe  treasurer 
or  the  secretary  of  the  company,  and  need  not  be  under  the  common 
seal  of  the  com|)any,  and  the  same  may  be  in  writing  or  in  print,  or 
partly  in  writing  and  parti)'  in  print." 
Otherwise  the  notice  should  be  autnenticated  by  the  corporate  seal  or  in 
the  manner  provided  by  the  special  Acts.     See  notes  to  s.  6. 

Where  a  ml  way  company  served  a  notice  to  treat,  and  persons  in  their 
employment  obtained  the  vendor's  si^ature  to  a  printed  form  of  agre«»ment 
fixing  the  eiim  to  be  jmid  for  the  land,  it  was  held  that  neither  the  notices  to 
treat  nor  the  agreement  need  be  under  seal,  and  specific  performance  was 
decreed  against  the  companv  (Smith  v.  Dublin  and  Bray  Rail.  Co.  (1853),  3  Ir. 
Ch.  Rep.  226). 

The  notice  to  ti'eat  i-ecjuires  no  stamp,  and  in  a  case  where,  after  the  jury 
had  assessed  the  value,  specific  performance  was  decreed  of  the  contract  to 
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toke  the  property,  the  courl  ordered  ihe  minutes  to  be  drawn  up  without  any     Sect.  IS. 
^mp  (Rawkngs  v.  Metropolitan  Rail.  Co,  (1868X  37  L.  J.  Ch.  824).  

How  validity  of  notice  affected.— I.  By  time,— By  b,  123  of  this  Act  **"' 
(8ee;wi<X  it  is  provided  that  the  limit  of  time  during  which  the  promoters  of 
ftn  imdertaking  may  exercise  their  compulsory  powers  to  take  land  shall  be 
the  time  prescribed  in  the  special  Act,  and  if  no  time  is  prescribed,  then 
within  a  period  of  three  years.  There  is  usually  a  further  provision  in  the 
special  Act  as  to  the  time  within  which  the  works  must  be  completed. 

A  notice  to  treat  must  be  given  before  the  time  for  exercising  the  com- 
pnlfloiy  powers  has  expired.  It  may  be  given  the  day  before  these  powers 
expire:  If  it  is  given  within  that  time,  it  wiU  remain  valid,  at  least  so 
hr  as  mere  delay  can  affect  it^  until  the  time  for  completing  the  under- 
taking has  expired  (Richmond  v.  NoHh  L<mdon  Rail  Co.  ( 1868X  L.  R  3  Ch.  679  : 
Kmp  V.  SotUk  Eadem  Rail,  Co,  (1872),  L.  R  7  Ch.  364,  372). 

It  will  still  remain  valid  until  the  end  of  the  time  for  completion, 
slthoufih  that  time  is  extended  bv  a  new  Act  of  Parliament  (Yttalyfera  Iron 
Co.  V.  Neaihand  Brecon  Rail  Co.  (1873X  17  £q.  1431 

If  the  time  for  compulsory  purchase  is  extended,  the  notice,  of  course,  is 
valid  if  given  before  its  expiration  {Bentley  v.  RoUierham  and  Kimbertcorth 
Load  Board  (1876X  4  CTi.  D.  588> 

If  the  promoters  have  within  the  time  limited  for  acquiring  land,  given  a 
notice  to  treat,  but  have  not  proceeded  thereunder  until  after  that  time,  they 
niaj  nevertheless  proceed  to  have  the  value  of  the  land  assessed,  although  the 
time  has  expired.  A  landowner  likewise  may  obtain  a  mandamus  to  compel 
them  to  proceed  {R,  v.  Birmingham  and  Oxford  Junction  Rail,  Co.  (1850), 
15  Q.  B.  634,  over-ruling  BrockUbank  v.  Whitehaven  Junction  Rail.  Co,  (1847), 
6  Rail  Ca&  373  ;  see  15  Q.  R  647). 

Similarly  if  a  notice  to  treat  has  been  given  before  the  expiration  of  the 
time  for  compulsory  purchase,  the  company  can  proceed  under  s.  85,  and 
enter  noon  the  land  after  that  time,  the  ^und  of  this  decision  being  that 
the  right  to  enter  and  use  under  that  section  w  is  not  one  of  the  powers  for 
the  compulsory  purchase  of  lands  (Salisbury  v.  Great  Northern  Rail.  Co.  (1862), 
1:Q.R840). 

And  they  may  do  so  whether  the  works  can  or  cannot  be  completed 
vithin  the  time  limited  for  the  completion  of  the  works  (Tiverton  and 
KorA  Devon  Rail,  Co.  v.  Looeemore  (1884),  9  App.  Cas.  480). 

In  the  last  case  the  question  was  aiscussed  as  to  wnether  proceedings 
c*(uld  be  taken  upon  a  notice  to  treat,  after  the  time  for  completion  of 
the  works  had  expired,  and  although  no  decision  wa^  necessary  on  the 
point,  an  expression  of  opinion  was  given  that  if  a  company  delays 
completing  till  it  can  no  longer  exercise  the  powers  for  the  sake  of  which  it 
*a«  entrusted  with  the  power  of  compulsory  purchase,  the  quasi  contract 
CHUsed  by  giving  a  notice  to  treat  should,  at  least  at  the  option  of  the  land- 
lord, be  at  an  end,  unless  perhaps  the  delay  can  be  explain^l.  A  Lindowner 
might,  however,  ci>mpel  tnem,  after  the  expiration  of  the  time  limited  for 
completion  of  the  works,  to  proceed  to  have  the  quasi  contract  completed, 
unless  he  had  improperly  delayed  his  application  for  a  nuindamus 
(tW.,  pp.  489,  496,  497). 

Where  the  notice  to  treat  is  given  before  the  expiry  of  the  period  for 
exercising  compulsory  powers,  and  the  owner  gives  a  counter-notice  after  the 
expiry  of  such  period,  the  company  may  proce^  to  have  the  value  assessed  of 
tlie  whole  property  under  the  counter-notice  (Pinchin  v.  London  and  Black- 
mil  Rail  Co,  (1854),  1  K.  &  J.  36 ;  Schwinge  v.  London  a}id  BlackmtU  Rail. 
Cc^.(1855X24L.J.  Ch.  405). 

As  to  counter-notice,  see  this  note,  infra, 

IL  By  revocation. — When  tlie  promotera  have  given  notice  to  take  land, 
they  cannot  withdraw  it  without  tne  concuiTence  of  the  landowner,  or  unless 
a  coanter-notice  has  been  served  upon  them  under  s.  92  (which  see  post^  and 
this  note,  infra)  (Tatotiey  v.  Lynn  and  Ely  Rail.  Co.  (1847),  16  L.  J.  Ch.  282  : 
R.  V.  Hungerford  Market  Go.  (1832),  4  B.  &  Ad.  327). 
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Sect.  18b         If  they  withdraw  a  notice  and  serve  another  requiring  a  less  quantity  of 

the  land  than  that  mentioned  in  the  first  notice,  they  will  be  restrained  from 

NoTX.  proceeding  under  the  second  notice  (Tavmeyv.  Lynn  and  Ely  Rail.  Co.  (1847X 
16L.  J.Ch.282X 

Similarly  if  they  proceed  under  s.  85,  to  enter  and  take  possession  of  a 
portion  only  of  the  lands  which  they  have  given  notice  to  take,  they  will  be 
restrained  by  injunction  {Barker  v.  North  Staffordshire  Rail.  Co.  (1848), 
2  De  G.  &  Sm.  56). 

Where  the  company  gave  notice  to  the  owner  and  entered  into  possession  by 
agreement  with  the  occupying  tenant,  without  paying  the  purchase  money  or 
giving  security  under  s.  85,  the  company  were  re:*trainea  from  proceeding 
with  their  works,  and  ordered  to  i-estore  the  land  to  its  former  condition,  but 
opportunity  was  given  them  to  satisfy  s.  86  {Armstrong  v.  Waterfotd  and 
Limerick  Rail.  Co.  (1846),  10  Ir.  Eq.  Rep.  60). 

The  same  ride  applies  equally  to  trustees  under  an  Act  of  Parliament 
carrying  out  a  public  purpose,  and  to  companies  formed  for  private  gain 
{Steele  v.  Corporation  of  Liverpool  (1866),  7  B.  &  S.  261 ;  Birch  v.  Vedry  of 
St.  MaryUbone  (1869),  20  L.  T.  (x.s.)  697). 

It  does  not,  however,  apply  to  commissioners  appointed  imder  a  public  Act 
to  do  certain  things  on  benalf  ot  the  Crown,  for  the  Ijenefit  of  the  public,  and 
having  a  limited  power  of  taking  laud,  provided  the  required  quantity  can 
be  obtained  for  a  given  sum.  Such  commissioners  have  been  held  entitled  to 
withdraw  a  notice  to  treat,  where  it  was  given  to  ascertain  whether  the  land 
could  be  purchased  for  the  given  sum  {R,  v.  Commissioners  of  JVoods  and 
Forests  (1850),  15  Q.  B.  761).  See  this  case  discussed  in  the  two  last  mentioned 
cases. 

III.  By  counter-notice. — When  promoters  give  notice  to  take  part  of  a 
property,  the  owner  may,  in  the  cases  mentioned  in  s.  92,  give  a  counter- 
notice  requiring  them  to  take  the  whole.  The  company  are  not  bound  to 
take  the  whole  ;  they  may  almndon  their  notice  and  refuse  to  take  the  j>art 
(King  v.  Wycombe  Rail.  Co,  (I860),  28  Beav.  104  ;  R.  v.  London  and  South 
Western  Rail.  Co.  (1848),  12  Q.  B.  776  ;  R.  v.  London  atid  Greenwich  Rail. 
Go.  (1842),  3  Q.  B.  166  ;  and  see  note  to  s.  92). 

When  the  landowner  has  delivered  a  counter-notice  its  effect  is  to  suspend 
the  original  notice  until  it  is  ascertained  whether  the  company  will  take  the 
whole  property  or  not.  Until  the  company  signify  their  intention  either  to 
take  the  wnole  or  abandon  their  original  notice,  the  landowner  may  withdraw 
his  counter-notice,  in  which  case  the  original  notice  I'emains  in  force  {Pinchin  v. 
London  and  Blackwall  Rail.  Co.  (1854),  1  K.  &  J.  36). 

If  the  company  abandon  their  notice  to  treat  on  receipt  of  a  counter-notice, 
the  subsequent  withdrawal  of  the  counter-notice  will  not  revive  the  original 
notice  (Ex  parte  Quick  (1865),  12  L.  T.  (n.s.)  580).  The  parties  are  relegated 
to  their  original  position,  and  the  promoters  can  again  serve  a  fresh  notice  in 
respect  of  the  same  land  {Ashtmi  Vale  Iron  Co.,  Limited  v.  Mayor  of  Bristol, 
[1901]  1  Ch.  591). 

On  receipt  of  the  counter-notice  there  must  l^e  some  step  taken  by  the  com- 
pany which  amounts  to  a  signification  of  their  intention  to  abandon  or  to  take 
the  whole.  If  they  decide  to  take  the  whole,  it  is  not  necessary  thatthev 
should  deliver  a  second  notice  under  s.  18  to  treat  for  the  whole.  The  notice, 
counter-notice,  and  assent  to  take  the  whole  are  sufficient  to  constitute  the 
muisi  contract  binding  the  company  to  take  the  whole  {Schmnge  v.  London  and 
Blackwall  Rail.  Co.  (1855),  24  L.  J.  Ch.  405). 

Although  on  receipt  of  a  counter-notice  to  take  the  whole,  the  coxupany 
proceed  under  s.  36  ot  the  Railway  Companies  Act,  1867,  to  apply  to  the  Boani 
of  Trade  for  the  appointment  of  a  surveyor  to  determine  the  value  of  the  pro- 
perty comprised  in  the  notice  and  counter-notice,  this  proceeding  on  tneir 
part  is  not  such  a  signification  of  their  intention  as  binds  them  to  take  the 
whole  of  the  property  and  they  are  still  at  liberty  to  withdraw  their  notice  to 
treat  (GWct«o?i  v.  Cheshire  Lines  Committee  (1874),  L.  R.  19  Eq.  83). 
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So  also  the  sen'ice  of  a  notice  asking  the  owner  to  appoint  ax  arbitrator  to     Sect.  18. 

assess  the  compensation  in  respect  of  the  property  mentioned  in  the  notice  to         

tPKit  is  not  a  step  preventing  the  promoters  from  withdrawing  the  notice        Note. 
{AJiiofir  Vale  Iron  Go.  v.  Mayor  of  Bristol^  [1901]  1  Ch.  591,  p.  601). 

Where  the  coanter-notice  is  invalid  the  company  may  disregard  it,  and  pro- 
ceed at  once  under  their  notice  to  treat,  and  they  are  not  bound  to  wait  till  a 
valid  counter-notice  is  served  upon  them  {Harvie  v.  South  Devon  Rail.  Co. 

il874),  32  L.  T.  (n.b.)  1  ;  Tiverton  and  Noiih  Devon  Rail,  Co.  v.  Loosemore 
1884),  9  App,  Caa.  480,  and  see  ;S'.  G.  22  Ch.  D.  25). 

Where  a  company  have  served  an  invalid  notice  to  treat  and  the  landowner 
has  given  a  valid  counter-notice,  and  the  company  proceed  with  their  works 
on  the  faith  that  the  landowner  is  willing  to  sell  the  whole,  the  company  will 
not  be  restrained  from  proceeding  to  take  steps  to  purchase  the  w^hole  (Pinchin  v. 
London  and  Blackwall  Bail.  Co.  (1854),  24  L.  J.  Ch.  417). 

The  acceptance  by  the  solicitors  of  a  company  of  a  bad  counter-notice  under 
s.  92  will  not  bind  the  company  who  may  proceed  to  have  the  value  assessed 
of  the  land  mentioned  in  their  original  notice  {Treadwtll  v.  London  and 
&irfft  Weglem  Rail.  Co.  (1884),  51  L.  T.  (n.s.)  894). 

ly.  Estoppel. — The  conduct  of  either  of  the  parties  may  prevent  them  from 
setting  up  the  validity  or  invalidity  of  the  notice  to  treat. 

ThQ9,  where  a  company  entered  upon  a  man's  land  and  in  an  action  of  eject- 
ment denied  his  title  and  stated  that  he  was  unable  to  identify  his  land,  and 
that,  therefore,  they  were  unable  to  give  any  notice  to  treat,  they  were,  in  a 
future  proceeding  in  Chancery  to  restrain  them  from  using  the  land,  held  to 
be  estopped  from  setting  up  a  right  to  enter  an  alleged  notice  to  treat  pre- 
noualy  given  (Stretton  v.  Great  Western  Rail.  Co.  and  Brentford  Rail.  Co.  (1870), 
LR5Ch.  751). 

So  in  a  case  where  a  company  had  given  notice  to  treat  and  having  taken  no 
proceedings  for  fourteen  months  gave  the  landowner  notice  of  an  intended 
aK^^cation  to  abandon  the  undertaking,  and  some  months  after  proceeded  to 
obtain  the  lands  compulsorily,  they  were  restrained,  on  the  ground  that  they 
kd  the  landowner  to  believe  that  they  had  abandoned,  and  mid  induced  him 
to  forbear  taking  proceedings  (Hedges  v.  Metropolitan  Rail.  Co.  (1860),  28  Beav. 
109). 

A  landowner  may  be  estopped  from  disputing  the  validity  of  a  notice  to 
treat  if  he  is  aware  of  the  alleged  invalidity  and  delays  for  some  months  to 
raise  the  question  {Lynch  v.  Commissiofiers  of  Sewers  (1886),  32  Ch.  D.  72),  or 
if  he  has  agreed  to  waive  the  notice  {R.  v.  South  Holland  Drainage  Committee 
(1838),  8  Ad.  &E.  429). 

The  promoters  who  should  have  given  the  notice  cannot  after  the  compen- 
Ation  has  been  assessed  at  their  request,  allege  the  want  of  notice  {K.  v. 
Tnstm  of  Swansea  Harbour  {ISS9\  8  Ad.  &  E.  439). 

Where  a  railway  company  after  the  compulsory  powers  of  their  original  Act 
hare  expired  and  after  the  railway  has  been  opened  for  traffic  obtain  another 
Aa  enabling  them  to  widen  their  line  and  for  that  purpose  to  take  additional 
lands,  they  cannot  proceed  to  take  a  piece  of  land  for  this  pui-pose  under  a 
notice  to  treat  given  previously  under  their  original  Act  and  not  then  pro- 
<*«led  with,  although  the  land  may  have  been  scheduled  in  both  Acts.  The 
object  of  the  company  was  to  obtain  the  land  without  paying  for  the  interests 
^^rwted  in  the  interval,  but  it  was  held  that  under  the  first  Act  they  were  only 
authorised  to  take  land  for  the  purposes  of  that  Act  and  not  for  a  purpose  under 
a  later  Act  {Richmmd  w  North  Londtm  Rail.  Co.  (1868),  L.  R.  3  Ch.  679). 

The  compensatioH  to  be  made. — The  methods  for  assessing  compensation    1 
pursnant  to  this  section  are  provided  in  ss.  21 — 67.    For  the  principles  of    l 
wmpensation  to  be  made  for  lands  taken,  and  for  the  damage  caused  to  lands 
held  therewith  W  severance  or  other  injurious  affection,  see  ss.  49, 63,  and  the  .  ^ 

iiotea  to  8.  63.    For  the  principles  of  compensation  in  other  cases,  see  notes  to     • 
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866t.  19l 

Service  of 
notices  on 
owiien  and 
occupiers  of 
lands. 


19-  AlU  notices  required  to  be  served  by  the  promoters  of  the 
undertaking  upon  the  parties  interested  in  or  entitled  to  sell  any 
such  lands  shall  either  be  served  personally  on  such  parties  or  left 
at  their  last  usual  place  of  abode,  if  any  such  can  after  diligent 
inquiry  be  found,  and  in  case  any  such  parties  shall  be  absent  from 
the  United  Kingdom,  or  cannot  be  found  after  diligent  inquiry  (a), 
shall  also  be  left  with  the  occupier  of  such  lands,  or,  if  there 
be  no  such  occupier,  shall  be  affixed  upon  some  conspicuous  part 
of  such  lands. 

(a)  See  e.  58  as  to  how  compensation  is  to  be  determined  in  audi  case& 

"PartiM  entitled  to  selL"— Persons  under  disability  are  enabled  to  sell 
under  s.  7,  and  the  persons  there  mentioned  would  be  the  proper  persons  to 
lie  served  under  this  section,  but  in  cases  where  persons  have  been  enabled  to 
sell  by  reason  of  subsequent  statutes,  the  promoters  have  a  discretion.  See 
notes  to  s.  7. 

Special  Acts  sometimes  make  provisions  for  service  on  particular  persons, 
and  the  provinons  must  be  strictly  complied  with ;  service  on  any  other 
person  would  not  be  valid  (End  of  Harrington  v.  Metropolitan  SiiU.  Co. 
(1866),  13  L.  T.  (N.8.)  658). 

"Last  usual  idace  of  abode."— In  a  case  under  similar  provision  in  the 
Summary  Jurisdiction  Act,  1848,  it  was  stated  that  the  woiti  ''last"  means 
the  then  nresent  place  of  abode  if  he  has  any,  and  the  last  which  he  had  if  he 
has  ceased  to  have  any  (£x  parte  Rice^ones  (1850),  19  L.  J.  M.  C.  151). 

**  Absent  from  the  United  Kingdom,** — If  the  owner  cannot  be  found  compen- 
satiou  is  aoMessed  and  paid  into  the  bank  pursuant  to  ss.  58 — 67.  If  the 
owner  on  his  return  is  not  satisfied  he  can  have  the  amount  assessed  by  an 
arbitrator  (s.  64). 

"Left  with  the  occupier." — If  parties  are  insisting  on  their  rights 
imder  this  statute,  the  modes  in  which  ser\icc  can  be  effected  are  those 
contained  in  this  section  and  no  others.  Service  on  an  occupier  of  land  will 
not  do  unletjs  it  turns  out  that  the  owner  after  diligent  inquiry  cannot  be 
found,  or  is  out  of  the  United  Kingdom  {SJiepherd  v.  Corporation  ofNoncith 
(1885),30Ch.  I).  553) 

Where  the  notice  deals  with  land  in  the  several  occupation  of  more  than  one 
tenant,  the  notice  for  the  owner  must  be  served  on  all  the  occupiers ;  service 
on  the  occupier  of  part  of  the  land  is  not  sufficient ;  the  notice  so  served  on 
the  occupiers  should  show  that  it  is  for  the  owner  (*S.  C.) 

It  would  appear  also  that  serN'ice  on  an  agent  authorised  to  accept  service 
could  not  be  effected  so  as  to  bind  the  principal  (S.  C,  p.  573). 

A  notice  improperly  served  does  not  bind  the  landowner,  and,  it  would 
appear,  does  not  bind  the  promoters  (S.  C,  p.  673). 

And  similarly  a  notice  served  on  a  landlord  does  not  bind  his  tenant,  and 
does  not,  then»fore,  as  regards  the  tenant  bind  the  promoters  (iJ,  v.  Great 
Northern  Rati  Co.  (1876),  2  Q.  B.  D.  151). 


Service  of 
notice  on  a 
corporation 
•ggregate. 


20.  If  any  such  party  (a)  be  a  corporation  aggregate  such 
notice  .shall  be  left  at  the  principal  office  of  business  of  such  cor- 
poration, or,  if  no  such  office  can  after  diligent  inquiry  be  found, 
shall  be  served  on  some  principal  member,  if  any,  of  such  corpor- 
ation, and  such  notice  shall  also  be  left  with  the  occupier  of  such 
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kads,  or,  if  there  be  no  such  occupier,  shall  be  affixed  upon  some     Sect.  90. 
conspicuous  part  of  such  lands. 

(fl)  Party. — ^This  refers  to  the  parties  mentioned  in  s.  19. 
**  Left  with  the  occupier." — See  note  to  s.  19,  supra. 

2L   If  for  twenty-one  days  after  the  service  of  such  notice  If  purtiee 
(a)  any  such  party  (b)  shall  fail  to  state  the  particulars  of  his  ^^  j^  ^^^^ 
claim  in  respect  of  any  such  land,  or  to  treat  with  the  promoters  of  dispute, 
of  the  undertaking  in  respect  thereof,  or  if  such  party  and  the  g©  settled 
promoters  of  the  undertaking  shall  not  agree  (c)  as  to  the  amount  *«  ■'^'* 
of  the  compensation  to  be  paid  by  the  promoters  of  the  under- 
takmg  for  the  interest  in  such  lands  belonging  to  such  party,  or 
which  he  is  by  this  or  the  special  Act  enabled  to  sell  (</),  or  for 
any  damage   that   may  be   sustained   by  him  by  reason  of  the 
execution  of  the  works,  the  amount  of  such  compensation  shall  be 
settled  in  the  manner  hereinafter  provided  for  settling  cases  of 
(iispnted  compensation. 

(a)  That  is,  the  notice  mentioned  in  8.  18. 

Qf)  That  is,  the  party  interested  in  or  entitled  to  sell.     See  s.  18. 

(f)  With  respect  to  the  purchase  of  lands  by  agreement,  see  ss.  6 — 15. 

{i)  See  s.  7. 

"Twuuly-one  days." — This  period,  it  would  api)ear,  does  not  apply  to 
a  counter-notice  under  s.  92,  and  the  promoters  would  apparently  not  be 
Wnnd  to  wait  twenty-one  days  after  assenting  to  take  the  whole  property 
provided  a  fair  opportunity  was  ffiven  to  the  landowner  to  agree  as  to  a 
price  (&AtriH^«  v.  London  and  Blackxoall  Rail.  Co.  (1855),  1  Jur.  (n.s.)  368). 

"The  iMiticiilan  of  his  claim." — The  notice  to  treat  usually  states 
that  if  the  particulars  are  not  delivered  within  twenty-one  days  the  pro- 
moter of  the  undertaking  will  proceed  to  have  the  amount  assessed  pursuant 
to  this  section.  The  section,  however,  does  not  make  it  compulsory  on  the 
landowner  to  supply  these  particulars.  If  he  desires  to  proceed  to  arbitration 
under  s.  23  or  s.  68,  he  must  deliver  particulars  similar  to  those  required  by 
this  section  (see  these  sections).  In  cei-tain  local  Acts  an  owner  is  compelled 
to  i^ive  particulars  of  his  interest. 

These  particulars  must  be  such  as  will  enable  the  company  to  ascertain  the 
trae  value  of  the  lands,  and  so  offer  the  party  interested  proper  compen- 
ntion.  When  the  land  is  to  be  taken  they  should  state  both  tlie  quantity 
and  quality  of  the  owner's  interest,  and  merely  to  describe  it  as  "leasehold  " 
is  not  sufficient  (Healey  v.  Thames  Valley  Rail.  Co.  (1864),  5  B.  &  S.  769,  778. 
See  (1866),  7  B.  &  S.  836). 

In  a  case,  however,  where  the  plaintiff  claimed  as  mortgagee  in  possession 
of  certain  houses,  which  were  fltlleged  to  be  injuriously  affected,  and  both 
patties  referred  the  matter  to  arbitration,  and  it  was  shown  the  premises  were 
let  and  that  the  plaintiff  had  only  a  reversionary  interest,  on  an  action  on  the 
award,  while  it  was  held  that  these  particulars  were  insufficient,  it  was  also 
held  that  as  the  company,  instead  of  regarding  the  claim  as  insufficient, 
proceeded  to  arbitration,  they  must,  thei-efore,  be  taken  to  have  waive*  I 
ntch  objection  {Lovering  v.  City  of  London  and  Houthwark  Sid/ivay  Co,  (1891), 
7T.LR600). 

Where,  however,  the  claim  was  for  damages  for  loss  of  business  which  hail 
occurred  during  the  construction  of   the   works,  it  was   held  that  a  state- 
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Sect.  21.      ment  by  a  claimant  that  he  was  "  occupier  "  and  that  he  carried  on  hk  hvud- 

ness  of  a  baker  on  the  premises  was  sufficient,  as  it  enabled  the  company  to 

Note.  determine  the  fairness  and  propriety  of  the  claim  (Cameron  v.  Channg  Crtm 
Rail  Co.  (1864),  16  C.  B.  (n.s.)  430,  discusseil  in  Healey  v.  TJiatMs  Vality 
Rati  Co.y  sapra). 

In  a  case  where  a  lessee  had  agreed  not  to  raise  the  rent  or  give  notice  to 
quit  to  an  under-tenant  so  long  as  he  paid  the  rent  due  during  the  period  of  his 
own  lease,  particulars  by  the  under-tenant  of  his  interest  described  as  "  held 
for  any  term  at  tenant's  option,  but  not  beyond  the  term  and  interest  of  A., 
which  term  will  expire  in  1881,"  was  regaided  apparently  as  sufficient 
(Jn  re  King^s  Ledsehold  Estates,  Ex  parte  East  of  London  Itail.  Co,  (1873X  L-  R 
16  Eq.  521).  See  Falconer  v.  Aberdeen  RaiL  Co.  (1853),  15  Sc.  Sess.  Cas. 
(2nd  series),  352. 

Where  trustees  in  their  notice  stated  that  they  had  and  claimed  ''an 
estate  and  interest  in  certain  copyhold  lands  and  hereditaments,'"  the  court 
were  of  opinion  that  this  description  was  not  conformable  to  the  statute 
{Re  Arhitratiofty  North  Staffordshire  Rail  Co.  v.  Lauder  (1848X  17  L.  J.  Ex. 
350), 

As  to  service  of  such  particulars,  see  a.  134. 

"Or  for  any  damage." — As  to  what  damage  is  to  be  taken  into  account 
in  assessing  the  value  of  land  taken,  see  ss.  49,  63,  and  the  notes  to 
B.  63.  As  to  damage  to  land  when  no  land  is  taken,  see  s.  68  and 
notes. 

"Shall  be  settled  in  manner  hereinafter  provided."~The  methods 
provided  by  the  Lands  Clauses  Acts  for  determining  the  amounts  in  cases  of 
disputed  compensation  are  four : 

I.  By  justices — 

(a)  When  the  amount  claimed  does  not  exceed  £50  (ss.  22,  68). 

(b)  When  a  person   having  no  greater  interest  than  as  tenant  for 

a  year  or  from  year  to  year  is  required  to  give  up  possession 
under  s.  121. 
The  procedure  before  justices  is  provided  by  ss.  24,  63. 

II.  By  arbitration — 

(a)  When  the  claimant  desires  arbitration  (ss.  21,  23,  68),  except  in 

the  cases  where  justices  have  jurisdiction,  supra^  and  even  in 
these  cases  if  both  parties  consent  to  it 

(b)  In  the  case  of  an  owner  out  of   the  United  Kingdom  under 

8.  64. 

(c)  In  case  of  a  dispute  as  to  price  when  anyone  exercises  his  right  to 

pre-emption  of  supei-fluous  lands  under  s.  130. 
The  procedure  in  arbitrations  is  dealt  with  in  ss,  25—37,  68,  and  in  the 
Arbitration  Act,  1889, 

III.  By  a  jury — 

(a)  Excluding  the  cases  where  justices  have  jurisdiction,  s.  23  provides 

that  the  question  shall  be  settled  by  the  venlict  of  a  jury  when 
the  claimant  does  not  desire  arbitration,  or  if  the  matter  has 
been  referred  and  the  arbitrators  or  umpire  shall  for  three 
months  fail  to  make  their  award,  or  if  no  final  award  shall  be 
made  {"post^  p.  49). 

(b)  Under  s.  68,  where  the  amount  exceeds  £50  and  the  claimant  gives 

notice  of  his  desire  to  have  the  amount  settled  by  jury  (poif). 
See  note  to  s.  38,  jpo«<,  p.  73. 
The  procedure  for  settling  questions  by  the  veixlict  of  a  jury  is  dealt  with 
in  ss.  38—57. 

In  the  case  of  railways,  when  the  question  is  under  the  Land  Clauses  Act 
to  Ixj  settled  by  the  verdict  of  a  jury,  the  company  or  claimant  may  apply  to  a 
judge  of  the  High  Court,  who  may  make  an  order  to  have  the  question 
tried  by  a  jury  in  the  superior  court  (31  &  32  Vict  c  119,  s.  41  ;  see  post). 
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IV.  By  a  surveyor  appointed  hy justices —  Sect.  2L 

(a)  When  a  person  is  prevented  from  treating  by  reason  of  absence         

from  the  United  Kingdom  (s.  58).  Note. 

(b)  Or    when  a  person,    after    diligent    inquiry,  cannot    be    found 

(8.  58). 

(c)  When  a  person  does  not  appear  at  the  time  appointed  for  the 

inquiry  before  a  jury  (ss.  47,  68). 

(d)  In  case  of  common  lands  when  no  committee  is  appointed  to  deal 

with  the  promoters  (s.  106). 

The  procedure  for  settling  the  compensation  by  surveyors  is  dealt  with 
in  SB.  58—63. 

When  promoters  are  desirous  of  entering  upon  lands  before  the  amount 
lias  been  agreed  or  assessed,  the  amount  to  be  deposited  may  be  settled  by  a 
surveyor  (s.  85). 

Sections  94,  96,  105,  112,  114,  115,  124  provide  that  compensation  for  the 
special  interests  therein  resx)ectively  referred  to  shall,  in  case  of  dispute,  be 
settled  as  in  other  cases  of  disputed  compensation. 

Gompellili^  promoters  to  proceed, — Mandamus, — When  the  notice  to 
treat  has  been  given,  and  the  promoters  of  the  undertaking  do  not  proceed  to 
lave  the  amount  of  compensation  settled  as  provided,  the  proper  mode  of 
proeedare  is  for  the  landowner  to  apply  to  tbe  High  Court  Tor  a  mandamus 
to  eompel  them.  This  may  either  l^  done  by  motion  for  a  prerogative  writ 
of  fmndamuSy  which  can  only  be  granted  by  the  King's  Bench  Division  (for 
preeedure,  see  Crown  Office  Rules,  1886,  rr.  60 — 80  in  Appendix),  or  by  an 
action  of  mandamus  under  Order  53  of  the  Rules  of  the  Supreme  Court  (see 
AppendixX  either  in  the  Chancery  or  King's  Bench  Division.  The  preroga- 
tive writ,  however,  will  not  be  granted  if  the  court  are  of  opinion  that  an 
addon  of  mandamus  is  as  convenient  a  mode  of  proceeding  as  by  the  preroga- 
tive writ  {R.  V.  Lambourn  Valley  Rail  Co,  (1888),  22  Q.  B.  D.  463 ;  R,  v. 
Lmdm  and  North  Western  Rail  Go,  (1896),  74  L.  T.  624). 

The  above  case  of  R  v.  Lambourn  Valley  Rail  Co.  was  explained  in 
JiL  T.  Lmdim  and  North  Western  Rail  Co,,  [1894]  2  Q.  B.  512,  at  p.  518.  It 
vonld  miduly  narrow  the  powers  of  the  court  to  say  that  it  is  an  answer  to 
«qf  application  for  a  prerogative  writ  of  mandamus  that  a  mandamus  could 
kve  been  granted  for  the  same  purpose  in  an  action.  A  prerogative  writ  of 
mttudamus  ou^ht  to  be  granted  for  the  purpose  of  speedy  justice  or  other 
leaacms,  in  which  it  would  be  uncertain  whether  it  was  possible  to  achieve  the 
«ame  results  in  any  other  way,  and  if  it  were  possible  would  take  much  time 
aad  difficulty.  Motion  for  a  prerogative  writ  of  mandamus  would,  therefore, 
as  being  the  more  expeditious  remedy,  appear  to  be  the  proper  remedy  under 
this  section,  as,  according  to  the  above  case,  it  was  held  to  be  the  proper 
remedy  to  compel  promoters  to  take  up  an  award  under  s.  35.  In  London  and 
.VorA  Western  Rail  Co.  v.  Walker,  [1900]  A.  C.  109,  the  House  of  Lords 
granted  a  manda/m'us  under  that  section. 

The  application  for  a  prerogative  writ  of  mandamus  cannot  be  made  by  a 
party  in  person.  Counsel  must  be  instnicted,  and  the  same  rule  holds  on 
apD^L  It  would  appear  doubtful  whether  the  rule  nisi  can  be  obtained  in 
peraon  {R.  v.  Maytn-  of  Liverpool  (1891),  7  T.  L.  R.  592). 

No  second  application  can  be  made  for  a  prerogative  writ  after  the  first  has 
been  dischai^ed  (i?.  v.  Mayor  of  Bodmin,  [1892]  2  Q.  B.  21). 

An  action  of  mandamus  will  lie  when  the  promoters  have  served  their 
notice  to  treat,  even  although  no  pecuniary  damage  has  been  caused  by  the 
delay,  and  it  may  or  may  not  be  joined  with  a  claim  for  damages  {Fotherhy  v. 
Mt^ropolitan  Rail.  Co.  (1866^  L.  R.  2  C.  P.  188  ;  Guest  v.  Poole  and  Bonnie- 
m^nUh  Rail  Co.  (1870),  L.  R,  5  C.  P.  553 ;  Morgan  v.  Metropolitan  Rail  Co. 
(1868),  L.  R.  4  C.  P.  97). 

Section  25  (8)  of  the  Judicature  Act,  1873,  also  enables  the  courts  to  grant 
a  mandamus  by  an  interlocutory  order  in  an  action  in  cases  that  appear  just 
and  convenient,  but  it  will  not  be  granted  to  compel  a  company  to  proceed  to 
■^ — 1  compensation  unless  it  is  shown  that  real  injury  will  be  occasioned  by 
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the  delay,  and  the  matter  M'ill  nsuallv  be  postponed  until  the  trial  (Widfus 
AUealt  Co,  v.  Sheffield  and  Midlattd  Rati.  GoJs  CanimUtee  (1877),  37  L.  T.  131). 

The  mafidamus  provided  by  s.  25  (8)  of  the  Judicature  Act  is  confined 
to  cases  where  an  action  will  lie,  t,e,,  where  a  legal  wrong  has  been  done. 
It  will   not,  therefore,   be  granted  to  compel  a  local  board  to  perform  a 

Eduty.     In  such  a  case  the  prerof^tive  writ  would  be  the  proper  remedy 
p  V.   Heston  Local  Board  (1879),   12  Ch.  D.   102,  116,  122,  and  9^ 
V.  London  C(mnty  Couficil  (1890X  63  L.  T.  767). 
It  is  not  a  good  answer  to  an  action  for  mandamu$  that  the  capital  has  not 
been  subscribed  under  s.  16  {Oued  v.  Poole  and  Bournemouth  RatL  Co,  (1870), 
L.  R.  5  C.  P.  553,  and  see  notes  to  s.  16). 

Before  the  court  will  issue  a  mandamwt  there  must  be  something  in  the 
nature  of  a  demand  by  the  landowner  and  a  refusal  by  the  company.  A 
neglect  to  issue  a  warrant  after  demand  made  upon  the  solicitors  of  the*  com- 
pany is  a  sufficient  refusal  to  entitle  the  claimants  to  a  writ  (In  re  Senior 
(1849),  18  L.  J.  Q.  B.  333). 


Disputes  as  to 
compensation 
where  the 
amount 
claimed  does 
not  exceed 
£50  to  be 
settled  by 
two  justices. 


22.  If  no  agreement  be  come  to  between  the  promoters  of 
the  undertaking  and  the  owners  of  or  parties  by  this  Act  enabled 
to  sell  and  convey  or  release  any  lands  taken  or  ifequired  for  or 
injuriously  aflFected  by  the  execution  of  the  undertaking,  or  any 
interest  in  such  lands,  as  to  the  value  of  such  lands  or  of  any 
interest  therein,  or  as  to  the  compensation  to  be  made  in  respect 
thereof,  and  if  in  any  such  case  the  compensation  claimed  shall 
not  exceed  fifty  pounds,  the  same  shall  be  settled  by  two  justices. 

Agreement.—  As  to  purchase  of  lands  by  agreement,  see  ss.  "6 — 15. 
Parties. — As  to  parties,  see  s.  7. 

"  InjurioUBly  affected." — This  section,  apart  from  any  proviso  in  the 
special  Act,  gives  a  right  to  couii)en8ation  for  the  injurious  affection  of  land 
by  the  execution  of  the  works  wnen  no  other  land  has  been  taken,  and  the 
amount  does  not  exceed  £50.  Section  68  ^ives  it  where  the  amount  is  above 
that  sum  (R.  v.  St.  Luke's  (1871),  L.  R.  6  Q.  B.  572,  p.  575  ;  L.  R.  7  Q.  B.  148, 
p.  152).  When  land  is  taken,  compensation  is  given  for  the  injurious  affection 
of  land  held  therewith  by  a  63. 

"  Sliall  not  exceed  fifty  pounds." — Justices  have  power  under  s.  121 
to  settle  claims  for  a  higher  amount  when  possession  of  land  is  taken  from  a 
tenant  having  no  greater  interest  than  for  a  year  or  from  year  to  year.  (See 
notes  to  that  section.)  Although  this  section  gives  powent  to  justices  to  settle 
the  amount  of  the  value  of  the  lands  taken,  and  of  the  compensation  to  be 
paid  for  injuriously  affecting,  the  two  claims  cannot  be  split  up  so  as  to  lead 
to  two  pix)ceedin«8  (Bexley  Heath  Rail.  Co.  v.  NoHh,  [1894]  2  Q.  B.  679,  at  585). 

It  is  the  amount  claimed  that  determines  the  jurisdiction  and  not  the 
amount  to  which  the  person  is  entitled  (Read  v.  Victoria  Station  and  Pimdico 
RaU.  Co.  (1863),  32  L.  J.  Ex.  167). 

Although  the  amount  claimed  be  under  £50,  the  parties  can  a^p'ee  to  have 
the  question  settled  bv  arbitration  (Collins  v.  South  Staffordshire  RaiL  Co. 
(1852),  21  L.  J.  Ex.  247). 

'*  The  same  shall  be  settled  by  two  justices."— As  to  justices  genenllj, 
see  detinition,  s.  3  and  note. 

If  the  justices  refuse  to  settle  the  amount.,  they  can  be  compelled  to  do  so 
by  mawiamus  (R.  v.  Kennedy,  [1893J  1  Q.  B.  533 ;  iJ.  v.  Stone  (1866), 
L.  R.  1  Q.  B.  529  ;  R.  v.  Vau(jhan  (1868),  L.  R.  4  Q.  B.  190).  The  proceeding 
must  be  by  motion  in  the  King*s  Bench  Division  for  a  prerogative  writ,  as 
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the  action  of  jnandamns  will  not  lie  a^^ainst  justices  even  with  their  consent     Sect.  88i 

(Baaiar  v.  London  County  Council  (1890),  63  L.  T.  (n.s.)  771,  and  see  notes         

to  9.  21).  Nora. 

What  the  justices  are  to  determine  under  this  section  is  the  amount  of  the 
compensation^  and  it  does  not  fall  vdthin  their  jurisdiction  to  decide  the 
([uestion  of  title.  The  words  ^  the  same "  mean  the  compensation,  not  the 
title  (R.  V.  Edwards  (1884X  13  Q.  B.  D.  686,  and  see  s.  23,  note  "  The  same 
shall  be  so  settled." 

For  procedure,  see  s.  24  and  notes  thereto. 

For  principles  of  compensation,  see  note  to  s.  63  when  lands  are  taken,  and 
to  s.  68  when  injuriously  affected. 

23-  If  the  compedsatioQ  claimed  or  offered  in  any  such  case  Compensation 
shall  exceed  fifty  pounds  (a),  and  if  the  party  claiming  compensa-  £50  to  be 
tion  desire  to  have  the  same  settled  by  arbitration,  and  signify  settled  by 
such  desire  by  notice  in  \^riting  to  the  promoters  of  the  under-  or  jury,  at 
taking,  before  they  have  issued  their  warrant  to  the  sheriff  to  ^tu^^!^ 
smnmon  a  jury  in  respect  of  such  lands,  under  the  provisions  claiming  oom- 
hereinafter  contained  (i),  stating  in  such  notice  the  nature  of  the  P«a8»^ion- 
interest  in  respect  of  which  such  party  claims  compensation,  and 
the  amount  of  the  compensation  so  claimed,  the  same  shall  be  so 
settled  accordingly  ;  but  unless  the  party  claiming  compensation 
shall  as  aforesaid  signify  his  desire  to  have  the  question  of  such 
compensation  settled  by  arbitration,  or  if  when  the  matter  shall 
have  been  referred  to  arbitration  the  arbitrators  or  their  umpire 
shall  for  three  months  have  failed  to  make  their  or  his  award,  or 
if  DO  final  award  shall  be  made,  the  question  of  such  compensation 
shall    be    settled     by    the    verdict    of    a   jury,    as    hereinafter 
provided  (r). 

(a)  When  the  amount  does  not  exceed  £60,  see  ss.  22—24. 
(h)  These  provisions  are  contained  in  ss.  39,  40. 
(c)  Sections  38— >67. 

"If  the  party  claiiniiig,"  etc. — It  is  the  landowner  who  has  the  choice 
whether  there  shall  be  an  arbitration  or  not.  If  he  does  not  desire  the 
amomit  assessed  by  arbitration,  the  question  must  be  settled  by  a  verdict  of 
the  jury  {Fitzhardtnge  v.  GloucesUr  afid  Berkeley  Cafial  Co.  (1872),  L.  R.  7  Q.  B. 
770,  781).  He  does  not  lose  his  right  to  have  the  value  assessed  because  he 
has  made  no  claim  and  because  the  company  has  proceeded  under  s.  85 
{R.  T.  Metn^Uan  Bail  Co,  (1865),  13  L.  T.  (n.s.)  444>  He  is  not  bound  to 
make  his  claim  for  arbitration  within  twenty-one  davs  of  the  service  of  the 
notice  to  treat,  but  he  majr  delay  up  to  the  time  when  ne  receives  the  ten  days' 
notice  under  s.  38  of  the  intention  of  the  promoters  to  issue  their  warrant  to 
summon  a  jury. 

This  section  applies  also  to  the  settlement  of  the  amount  of  compensation 
claimed  under  s.  68,  ocwf,  in  so  far  as  it  is  not  altered  thereby  {Evans  v.  Lafica- 
Jiirt  and  Yorkshire  Rail  Co.  (1853X  1  £.  &  B.  754). 

"By  notice  in  writing." — As  to  service  of  such  notice,  see  s.  134  and 
notes,  post,  and  s.  138  of  the  Railways  Clauses  Consolidation  Act,  1846,  post. 

The  particulars  as  to  the  "  nature  of  the  interest "  required  are  substantially 
the  same  as  the  particulars  of  the  claim  required  under  ss.  21,  68.  See  the 
cages  collected  in  notes  to  s.  21,  note  "  The  particulars  of  his  claim." 

L.C.  K 
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Sect.  SS.        ".The  amount  of  tlie  compensatioii  so  claimed."— The  party  who  takes 

the  initiative  must  state  the  amount  he  claims  in  the  notice  he  gives.     The 

NoTS.  hindowner,  therefore,  who  desires  arbitration  must  do  so  in  order  that  the  pro- 
moters may  have  an  opportunity  of  considering  whether  thev  will  pay  him 
the  amount  he  claims  without  arbitration  or  oner  him  a  smaller  sum  (Fit:- 
hardinge  v.  Oloucetftcr  and  Berkeley  Canal  Co.  (1872X  L.  R.  7  Q.  B.  776,  781). 

"  The  same  shall  be  so  settled."— It  is  the  amount  of  compensation  that 
is  to  be  settled  and  not  the  title  tti  compensation.  The  question  of  title  and 
the  enforcement  of  the  rights  of  parties  is  left  to  other  tribunals.  This  is 
equally  true  of  all  assessments  of  the  value  of  land  under  this  Act,  whether 
by  iustices,  jury  and  sheriff,  arbitrators,  or  sur\'e3'ors. 

As  to  justices,  this  was  decided  in  R.  v.  Ed\card»  (1884),  13  Q.  B.  D.  586. 

As  to  jury  and  sheriff,  see  K  v.  London  and  North  IVedem  Rail.  Co.  (1854), 
3  E.  &  B.  443  ;  Chahot  v.  Morpeth  (1850),  15  Q.  B.  446  ;  £x  parte  Cooper  (1665). 
34  L.  J.  Ch.  373  ;  Chapman  v.  Monmouthshire  Rail.  Co.  (1857),  2  H.  &  N.  267  ; 
IValker  v.  Londmi  and  Blackwall  Rail.  Co.  (1843),  7  Jur.  1154. 

As  to  arbitrators,  see  Re  Netabold  (1863),  14  C.  B.  (n.8.)  405  ;  R.  v.  London 
and  North  Western  Rail.  Co.  (1854),  3  E.  &  B.  443  ;  Gould  v.  Staffordshire 
Potteries  Waterworks  Co.  (1850),  6  Rail.  Cas.  568  ;  Rhodes  v.  Airedale  Drahuige 
Commissioners  (1876X  1  C.  P.  D.  402 ;  BrierUy  Hill  Local  Board  v.  PearsaU 
(1884),  9  App.  Cas.  595. 

If  the  promoters,  therefore,  desire  to  contest  the  right  of  the  claimant  to 
compensation,  they  cannot  do  so  until  after  the  amount  has  l)een  assessed 
{BnerUy  Hill  Local  Board  v.  PearsaU,  supra^  pp.  598,  601,  and  the  cases  just 
cited).  The  promoters  cannot  restrain  the  claimants  from  proceeding,  even 
when  they  have  no  title,  as  the  court  will  not  jjrant  an  injunction  to  restrain 
persons  from  doing  a  mere  fruitless  act  {Londo^iand  BlachcaU  Rail.  Co.  v.  Cross 
(1886),  31  Ch.  D.  354;  and  see  s.  25,  note  ''Restraining  arbitration,"  po^, 
p.  55). 

And  even  in  a  case  imder  s.  41  of  the  Railways  Regulation  Act,  1868.  »<w^ 
where  the  compensation  may  be  aKsc-^ed  by  a  judge  and  jury  of  the  High 
Court  ihe  same  principle  applies.  It  is  merely  a  determination  as  to  the 
amount,  and  the  only  mode  of  enforcing  the  judgment  would  be  to  brins  an 
action  in  the  ordinarv  way  in  the  High  Court  {In  Re  East  London  Rau.  Co. 
(Oliver's  Claim)  (1890),  24  Q.  B.  D.  507  ;  and  see  Lord  Esher,  p.  511,  on  the 
law  under  the  Lauds  Clauses  Acta). 

If,  however,  promoters  enter  on  land  without  compensating  a  person  having 
an  interest  therein,  or  otherwise  proceeding  under  the  Act  in  respect  ther»-H)f, 
he  has  ground  for  an  action,  and  the  court  has  power  in  that  action  to  make  a 
declaration  as  to  his  interest  in  the  propertv  (Birmingham  Land  Co.  v.  London 
and  NoHh  Western  Rail.  Co.  (1888),  40  Ch.  D.  268). 

As  the  ser\'ice  of  notice  and  reference  to  arbitration  leaves  the  question  of 
title  open,  the  promoters  are  not  thereby  esto])ped  from  afterwards  claiming 
the  land  as  being  their  own  property  (Campbell  v.  Mayor  of  Liverpool  (187(»), 
9  Eq.  579). 

A  proviso  as  to  title  in  the  notice  to  treat  will  not  enable  the  company  to 
revoke  the  reference  to  arbitration  ;  the  effect  is  to  resen-e  the  point  for  future 
decision  (Re  Arbitration  between  Chilworth  Gunpoioder  Co.  ana  the  Manchester 
Ship  Canil  Co.  (1891),  8  T.  L.  R.  79). 

The  compensation  must  be  an  amount  in  money  and  nothing  else,  and  there 
is  no  power  to  grant  or  award  any  other  relief.  Thus,  an  arbitrator  cannot 
direct  or  award  that  approaches  and  ways  be  constructed  to  land  not  taken,  in 
lieu  of  communications  formerly  existing  on  the  land  taken  (In  re  Wart 
(1854),  9  Ex.  395).  Nor  can  lie  apportion  rent  where  part  only  of  leas«e- 
hold  premises  is  taken;  a  method  being  provided  for  that  purpose  in 
s.  119  (S.  C) 

The  verdict  of  a  jury  which  awarded  an  additional  sum  in  respect  of  the 
expense  that  would  lie  incurred  by  the  landowner  in  build  ins  a  bridge 
between  the  severed  portions  of  the  land  was  held  to  be  in  excess  of  their  juris- 
diction (R.  v.  South  Wales  Rail.  Co.  (1849),  13  Q.  B.  D.  988).  See  "  Jurisdiction 
of  jury  '*  in  note  to  s.  50,  post. 
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"For  tliiee  months,"  etc— By  s.  31  of  this  Act  (see  pod)  the  arbitrators,     Sect.  23. 

where  two  have  been  appointed  and  agree  to  act,  are  allowed  21  days  after  the        

last  shall  have  been  appointed  in  which  to  make  their  award  ;  but  they  may  Nora, 
eolaige  that  time,  and  according  to  this  section  it  would  appear  that  they  can 
enlaroe  it  to  three  months.  As  to  the  manner  of  enlai*gement,  see  s.  31.  If 
they  do  not  make  their  award  within  the  extended  time,  s.  31  further  provides 
that  the  matter  shall  be  referred  to  an  umpire  to  be  previously  appointed 
nnder  s.  27.  The  umpire  has  a  further  period  of  three  months  from  tne  date 
of  the  reference  to  him  within  which  to  jmake  his  award  (SkerraU  v.  North 
StaffordAxreBail  Cb.(1848),  17  L.  J.  Ch.  161X  Where  the  arbiti-ators  have 
failed,  to  appoint  an  umpire,  the  same  rule  holds  p^ood.  He  has  three  months 
from  the  date  when  thedutj^  devolves  upon  him  (BracUhatp's  Arbitration  (1848), 
17  L  J.  Q.  R  362  ;  Holdsuxnih  v.  fFiU(m  (1863),  4  B.  &  S.  17).  And  if  the 
date  ol  his  appointment  is  after  the  time  when  the  arbitrators  should  have 
made  tbeir  award,  the  three  months  is  counted  from  the  date  of  his  appoint- 
ment and  not  from  the  limit  of  the  time  within  which  the  arbitrators  snould 
have  made  their  award  {Re  Arbitration  between  PuiUn  and  the  Corporation  of 
I^^rpool  (1882),  51  L.  J.  Q.  B.  285). 

Where  two  arbitrators  are  appointed  and  one  refuses  or  neglects  to  act  for 
seven  days,  the  other  may  procieed  ex  parte  under  s.  60.  That  sole  arbitrator 
wonld  no  doubt  have  three  months  in  which  to  deliver  his  award,  but  there  is 
no  provision  as  to  whether  it  is  to  be  calculated  from  the  date  of  his  appoint- 
ment or  from  the  date  of  the  appointment  of  the  arbitrator  who  refuses  to  act, 
or,  thirdly,  from  the  end  of  the  seven  days.  This  last  method  would  appear  to 
earrj  out  the  principle  laid  down  in  the  case  of  an  umpire,  namely,  tnat  he 
has  three  months  from  the  date  when  the  duty  devolves  upon  him. 

If  the  award  is  made  after  three  months  has  elapsed  it  is  invalid,  if  the  time 
bas  not  been  otherwise  enlarged  (Evans  v.  Larwaehire  and  Yorkshire  Bail,  Co, 
(1853X1K&B.  764). 

Enlaxfement  of  time  for  makiiig  award.— The  time  for  making  an 
award  may  be  enlarged  either — 

L  By  consent  of  the  parties, — The  provision  in  this  section  is  a  power  given 
for  the  advantage  of  the  parties  enabling  either  partv  to  obtain  a  settle- 
ment of  the  compensation  by  a  jury  in  case  of  improper  delay  in  the  arbitra- 
tioD.  This  advantage  they  may  renounce,  as  it  was  not  intended  to  prevent 
an  exten£i(Mi  of  the  time  if  both  parties  consider  it  desirable  {CcUedonian  Rail. 
Co.  V.  Lockhart  (I860),  3  Macq.  Gas.  H.  L.  (Sc.)  808  ;  Re  Palmer  and  Metropolis 
tan  Rail  Co.  (1862^  10  W.  R  714).  Written  consent  for  enlarging  the  time 
vonld  not  appear  to  be  necessary  if  the  conduct  of  the  parties  is  such  as  to 
estop  them  from  setting  up  the  want  of  jurisdiction  of  the  arbitrator  {Tver- 
nan  v.  Smith  (1856X  6  JS.  &  B.  719  ;  Bennett  v.  fFatstm  (1860),  29  L.  J.  Ex. 
357  ;  and  see  VarnUy  v.  London,  Chatham,  and  Dover  Rail,  Co.  (1867),  L.  R. 
2aL43). 

II.  By  order  of  a  court  or  a  judge, — Section  9  of  the  Arbitration  Act,  1889 
(see  post),  enables  a  court  or  a  judge  from  time  to  time  to  extend  the  time  for 
makiiu;  an  award.  This  section  re-enacts  a  provision  of  the  Common  Law 
Prooeoure  Ad,  1864,  to  similar  effect.  Under  that  Act  it  was  held  that  the 
provisions  therein  contained  for  enlarging  the  time  for  making  an  award 
applied  to  references  under  the  Lands  Clauses  Acts,  but  that  after  unreasonable 
delay  the  court  will  not  exercise  this  jurisdiction  so  as  to  deprive  the  land- 
owner of  a  trial  bv  iury  if  he  then  prefers  it  (Inre  Dare  Valley  Rail.  Co.  (1869), 
L  R.  4  Ch.  554).  The  court  may  enlarge  the  time  after  the  award  has  been  made 
and  so  make  it  valid  {Lord  v.  Lee  (1868),  L.  R.  3  Q.  B.  404  ;  Re  Denton  and 
Stnmq  (1874),  L.  R.  9  Q.  B.  117  ;  Knmoles  <fc  Son,  Limited  v.  Bolton  Corpora- 
turn,  [1900]  2  Q.  B.  253).  And  see  note  to  s.  9  of  the  Arbitration  Act,  post, 

"By  the  verdict  of  a  jury." — If  for  any  reason  the  arbitration  proceedings 
prove  a  failnre,  the  procedure  is  to  have  a  jury  summoned  to  assess  the  com- 
pensation.    If  the  promoters  neglect  or  refuse  to  do  so,  the  court  will  grant  a 
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Sect.  23t      mandamus  to  compel  them  (South  Yorkshire  Rail  Co.,  Ex  parte  Senior  (1849X 

18  L.  J.  Q.  B.  333  ;  Lind  v.  IsU  of  Wight  Ferry  Co.  ()862X  7  L.  T.  416). 

Note.  For  procedure  as  to  mandamus^  see  s.  21  note,  "  Compelling  promoters  to 

proceed,"  and  Appendix. 

^^®^^*[^.^^  24.     It  shall  be  lawful  for  any  justice,  upon  the  application  of 

for  settling     either  party  with  respect  to  any  question  of  disputed  compensation 

disputes  as  to  by  this  or  the  special  Act,  or  any   Act   incorporated   therewitk, 

by  justices,     authorised  to  be  settled  by  two  justices,  to  summon  the  other  party 

to  appear  before  two  justices,  at  a  time  and  place  to  be  named  in 

the  summons,  and  upon  the  appearance  of  such  parties,  or  in  the 

absence  of  any  of  them,  upon  proof  of  due  service  of  the  summons, 

it  shall  be  lawful  for  such  justices  to  hear  and  determine  such 

question,  and  for  that  purpose  to  examine  such  parties  or  any  of 

them,  and  their  witnesses,  upon  oath,  and  the  costs  of  every  such 

inquiry  shall  be  in  the  discretion  of  such  justices,  and  they  shall 

settle  the  amomit  thereof, 

"  AathoriBed  to  be  settled  by  two  justices."— Questions  of  disputed 
compensation  are  authorised  to  be  settled  by  two  justices  under  ss.  22  and  121 
of  this  Act  (see  s.  21,  aiUe^  p.  45). 

They  are  also  authorised  to  settle  questions  as  to  apportionment  of  rent 
under  88.  98,  116,  119. 

"  To  summon  the  other  iMirty." — This  summons  is  not  issued  upon 
either  a  complaint  or  an  information,  but  upon  an  application  to  lie  made  by 
either  party,  and  in  all  proper  cases  the  justices  to  wnom  it  is  made  would  be 
bound  to  ii«8ue  the  summons. 

"To  bear  and  determine  such  question."— "Such  question"  means  the 
amount  of  disputed  compensation,  and  the  question  of  title  to  receive  the 
compensation  is  left  for  the  decision  of  other  tribunals  (fi.  v.  Edwards  (1884X 
13  Q.  B.  D.  686  ;  and  see  Greni  Northern  and  City  Rail  Co.  v.  Tillett,  [1902] 
1  E.  B.  874,  a  case  under  s.  121). 

Under  s.  908  of  the  Public  Health  Act,  1875,  the  amount  of  coiupenRation, 
if  under  £20,  may  also  be  recovered  before  two  justices. 

The  determination  of  the  compensation  is  not  an  order,  and  the  provisions 
of  Jervis's  Act  (11  &  12  Vict  c.  43)  as  to  orders  have  no  application.  The 
justices,  therefore,  have  jurisdiction  to  hear  and  determine  the  question  of 
disputed  compensation,  although  the  application  be  made  more  than  six 
months  after  the  land  has  been  token  or  injuriously  affected,  and  they  are  not 
bound  by  s.  11  of  Jer vis's  Act,  which  limits  the  time  for  making  a  complaint 
to  six  months  from  the  time  when  the  matter  of  such  complaint  arose 
(S.  C.y  which  over-rules  Re  Edmundson  {1^\\  17  Q.  B.  67,  and  approves 
R.  V.  Hannay  (1874), 44  L.  J.  M.  C.  27). 

From  the  above  decision,  it  follows  that  the  determination  of  the  amount 
not  being  an  order,  cannot  be  enforced  by  distress  or  otherwise  as  provided  in 
the  Summary  Jurisdiction  Acts  (S.  C,  pp.  592, 694,  596). 

The  determination  not  being  an  order,  the  justices  are  not  bound  to  ])ut 
their  decision  in  writing,  but  may  deliver  it  verbally  (12.  v.  Boyce  Combe  (1863), 
32  L.  J.  M.  C.  67). 

It  is  very  doubtful  if  justices  sitting  to  hear  and  determine  under  this 
section  constitute  a  court  of  summary  jurisdiction  under  s.  13  (11)  of  the 
Interpretation  Act,  1889,  which  repeals  and  re-enacts  ss.  50  and  7  respec- 
tively of  the  Summary  Jurisdiction  Acts,  1879  and  1884  (see  Boulter  v. 
Kent  JJ.y  [1897]  A.  C.  566,   over-ruling  R.  v.  Glamorganshire   JJ.,   [1892] 
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1  Q.  B.  621).    If  they  are  not,  then  the  method  of  procedure  for  summoning     Sect.  2L 

wicnesEes  would  appear  to  be  that  provided  by  e.  143  of  the  Lands  Clauses         

Consolidation  Act,  1846^  post.  Note. 

Even  if  justices  sitting  to  determine  compensation  arc  a  court  of  sum- 
mary jurisdiction,  only  such  of  the  sections  of  the  Summary  Jurisdiction 
Acts  as  deal  generally  with  these  courts  would  appear  to  be  applicable.  Of 
these  the  most  important  is  s.  33  of  the  Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict  c  49),  which  provides  that "  any  person  aggrieveci  who  desires 
to  question  a  conviction,  order,  detennination,  or  other  proceeding  of  a 
court  of  summary  jurisdiction,  on  the  ground  that  it  is  erroneous  in  point  of 
law,  oris  in  excess  of  jurisdiction,  may  apply  to  the  court  to  state  a  special 
case,'' and  further,  "if  the  court  decline  to  state  the  caae,  may  apply  to  the 
High  Court  of  Justice  for  an  oider  requiring  a  case  to  be  stated."  The 
application  is  to  be  made  and  the  case  stated  according  to  the  rules  under 
tnat  Act ;  the  Rules  of  the  Supreme  Court  and  subject  thereto,  the  pro- 
visions of  20  &  21  Vict.  c.  43,  so  far  as  applicable,  shall  apply  thereto. 
Bedey  Heath  Rail.  Co,  v.  NoHh,  [18941  2  Q.  B.  679,  was  a  case  stated  under 
this  section,  but  that  was  prior  to  the  decision  of  the  House  of  Lords  in 
BouUer  v.  Kent  J  J.,  supra,  and  it  must  be  considered  doubtful  if  justices  can 
now  state  a  case.  As  excess  or  want  of  jurisdiction  can  be  raised  by  certiorari 
(see  note?  to  s.  145,  post)^  and  as  the  determination  only  settles  the  amount 
and  not  the  rights  of  the  parties,  the  necessity  of  stating  a  case  is  not  urgent. 
A  ease  was,  however,  stated  in  Great  Northern  and  City  Bail  Co,  v.  THUtt,  [1902] 
1  K.  B.  874. 

Before  settling  the  amount  of  the  costs  justices  should  be  prepared  to  hear 
evidence  of  the  costs  actually  incurred. 

"  And  the  costs." — >Under  a  local  Act  which  empowered  justices  to  give 
fnll  compensation,  it  was  held,  although  nothing  was  said  as  to  costs,  that  full 
compensation  necessarily  included  the  costs  of  applying  to  justices  {Mayor  of 
HvddenJUld  v.  Shaw  (1890),  64  J.  P.  724). 

In  settling  the  amount  of  compensation  regard  must  be  had  not  only  to  the 
nature  of  the  land  taken  but  to  the  damage  caused  by  severance  and  other  in- 
jnrions  affection  to  the  land  held  therewith  (a.  63).  For  the  principles  in  assess- 
ing the  value  of  land,  see  notes  thereto.  For  the  principles  in  assessing  the 
compensation  for  injuriously  affecting  land  not  held  with  land  taken,  see 
notes  to  s.  68. 


25«  When  any  question  of  disputed  compensation  by  this  or  Appointment 
the  special  Act,  or  any  Act  incorporated  therewith,  authorised  or  ^en^ques^" 
required  to  be  settled  by  arbitration  shall  have  arisen,  then,  unless  tions  are  to  be 
both  parties  shall  concur  in  the  appointment  of  a  single  arbitrator,  ^®  arbiSa- 
each  party  on  the  request  of  the  other  party,  shall  nominate  and  tion. 
appoint  an  arbitrator,  to  whom  such  dispute  shall  be  referred  ; 
and  every  appointment  of  an  arbitrator  shall  be  made  on  the  part 
of  the  promoters  of  the  undertaking  under  the  hands  of  the  said 
promoters  or  any  two  of  them,  or  of  their  secretary  or  clerk,  and 
on  the  part  of  any  other  party  under  the  hand  of  such  party,  or  if 
such  party  be  a  corporation  aggregate  under  the  common  seal  of 
such  corporation  ;  and  such  appointment  shall  be  delivered  to  the 
arbitrator,  and  shall  be  deemed  a  submission  to  arbitration  on  the 
part  of  the  party  by  whom  the  same  shall  be  made  ;  and  after 
any  such  appointment  shall  have  been  made  neither  party  shall 
have  power  to  revoke  the  same  without  the  consent  of  the  other, 
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Sect.  25.  nor  shall  the  death  of  either  party  operate  as  a  revocation  ;  and  if 
for  the  space  of  fourteen  days  after  any  such  dispute  shall  have 
arisen,  and  after  a  request  in  writing,  in  which  shall  be  stated  the 
matter  so  required  to  be  referred  to  arbitration,  shall  have  been 
served  by  the  one  party  on  the  other  party  to  appoint  an  arbitrator, 
such  last-mentioned  party  fail  to  appoint  such  arbitrator,  then 
upon  such  failure  the  party  making  the  request,  and  having 
himself  appointed  an  arbitrator,  may  appoint  such  arbitrator  to  act 
on  behalf  of  both  parties,  and  such  arbitrator  may  proceed  to  hear 
and  determine  the  matters  which  shall  be  in  dispute,  and  in  such 
case  the  award  or  determination  of  such  single  arbitrator  shall 
be  final. 

Sections  25 — 37  deal  with  the  procedure  for  settling  compensation  hj 
arhitration,  with  which  must  also  be  read  the  Arbitration  Act,  1889,  poil. 

"Authorifled  or  required  to  be  settled  by  arbitratioiL"— If  the 

claim  for  the  value  of  the  lands  taken  and  the  damage  for  injuriously 
affecting  lands  held  therewith,  either  alone  or  together  exceed  £50,  s.  S3 
provides  that  it  shall  be  settled  by  arbitration  if  the  party  claiming  compen- 
sation so  desire  it,  with  the  exception  in  the  case  of  interests  less  than  that  of 
a  yearly  tenant  (see  s.  121). 

Arbitrations  are  also  authorised  under  s.  64  where  the  owner  has  been 
absent  from  the  United  Kingdom,  and  the  value  has  been  assessed  by  a 
surveyor  in  accordance  with  s.  58.  The  absent  owner  may  have  the  amount 
submitted  to  arbitration. 

Section  130  also  authorises  arbitration  to  settle  the  differences  as  to  price, 
when  any  person  is  entitled  to  pre-emption  in  respect  of  superfluous  lands  and 
desires  to  purchase  them,  ^ee  s.  21,  note,  '*  Shall  be  settled  in  manner 
hereinafter  provided." 

Arhitration  by  agreement — It  is  open  to  the  parties  to  agree  to  anv  question 
of  compensation  lieing  referred  to  arbitration  under  this  section,  although,  for 
example,  the  interest  of  the  claimant  be  not  greater  than  that  of  a  tenant  from 
year  to  year.  In  such  cases  there  is  no  necessity  for  a  perfect  compliance  with 
all  the  statutory  forms.  The  notices  required  bv  the  Act  are  only  necessary 
when  no  option  is  exercised,  and  it  is  doubtiul  what  the  claimant  may 
require.  So  also  the  ai)pointment  of  the  arbitrator  on  the  part  of  the  com- 
pany if  signed  by  their  secretary  is  valid  (Collins  v.  Stmth  SiaffordJUre 
Rail  Co.  (1852>,  21  L.  J.  Ex.  247). 

Similarly,  wnere  the  parties  agree  that  they  shall  refer  the  amount  of 
compensation  to  a  person  as  sole  arbitrator,  which  person  is  to  be  nominated 
by  two  others,  it  was  held  that  this  was  not  a  reference  under  this  statute,  but 
a  geneial  reference  under  its  provisions,  and  that  the  plaintiff  ^^-as  entitled  to 
his  costs,  although  nothing  was  said  as  to  them  in  the  submission  (Martin  v. 
Leicester  Waterworks  Co.  (1858),  3  H.  &  N.  463). 

A  submission  may  by  consent  be  made  to  embrace  incidents  and  import 
powers  not  included  in  a  reference  proceeding  simply  on  the  statutory  clauses. 
It  may  be  based  on  the  statute  and  on  the  common  law,  and  derive  efficacy 
from  both,  and  it  would  appear  that  if  it  is  intended  to  be  conducted  under 
the  sanction  of  the  Act,  the  statutable  incidents,  so  iar  as  applicable,  wiU 
apply.  Thus,  the  death  of  the  landowner  will  not  revoke  the  submission  to 
arbitration  (Caledonian  Rail  Co.  v.  Lockhart  (1860),  3  Macq.  H.  L.  (Sc.)  806). 

The  provisions  of  the  Arbitration  Act,  1889,  will  be  applicable  in  such  cases 
in  so  far  as  they  are  not  inconsistent  with  the  agreement  (s.  24). 

"Shall  concur  in  the  appointment  of  a  single  arbitrator."— It  has 

been  stated  that  this  section  appears  to  enact  that  an  endeavour  should  flist 
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be  made  hj  the  parties  to  concur  in  choosing  a  single  arbitrator,  and  that  in     Sect.  2S. 

the  event  of  this  failing  a  request  should  be  made  bv  the  one  to  the  other  that        

the  latter  should  nominate  an  arbitrator  {Yates  v.  idayor  of  Blackburn  (I860),        Note. 
29  L.  J.  Ex.  447,  p.  461> 

Where  two  arbitrators  and  an  umpire  have  been  appointed,  the  case  is 
properly  brought  within  s.  25,  and  the  award  will  not  be  set  aside  because  no 
attempt  has  been  made  to  appoint  a  single  arbitrator  (EagU  v.  Charing  Cross 
Bail  Co.  (1867),  36  L.  J.  Q  P.  297). 

"Bach  party  .  .  .  shall  nominate  and  appoint  an  arbitnitor."— 

A  nomination  is  not  effective  until  notice  has  been  given  to  the  other  party 
{Tew  V.  Harris  (1847X  H  Q-  B-  7). 

The  nomination  or  appointment  must  be  delivered  to  the  arbitrator,  and 
notice  thereof  must  be  ^ven  to  the  other  party.  It  is  not  enough  that  there 
ckoald  be  a  notice  of  intention  to  appoint,  as  the  person  stating  such  to  be 
his  intention  would  not  be  bound  thereby  (Bradley  v.  London  and  North 
Western  Rail  Co,  (1860),  6  Ex.  769). 

Objections  to  arbitrator  nominated, — Knight  Brucb,  V.-C,  stated  that  the 
surveyor  of  a  railway  company  who  had,  in  that  character,  treated  with  a 
Isndowner  and  offered  a  price  for  land  required  bv  the  company,  ought  not  to 
We  heoi  selected  as  arbitrator  in  respect  of  the  land.  The  landowner  in 
this  case  protested,  but  subsequently  appointed  an  arbitrator  to  act  on  his 
behalf,  ana  the  arbitration  was  proceeoed  with.  It  was  held  that  the  land- 
owner by  so  proceeding  could  not  object  later.  It  would  appear  that  he  ought 
to  have  retired  from  the  arbitration  if  he  meant  to  make  his  objection  effectual 
{EUiot  V.  South  Devon  RaU,  Co.  (1848X  2  De  Q.  &  S.  17). 

In  the  same  case  objection  was  taken  to  the  umpii-e  on  the  ground  that  he 
was  the  surveyor  of  the  Qreat  Western  Railway  Company  and  a  shareholder 
therein,  the  South  Devon  line  being  an  extension  of  that  line  and  to  be 
worked  with  it,  and  the  Qreat  Western  Railway  Company  were  shareholders 
tn  a  large  amount  in  the  South  Devon  Railway  Company.  The  court,  how- 
ever, refused  to  set  aside  the  award  on  this  ground,  out  the  Vice-chancellor 
said  that  it  was  saved  very  narrowly  {S.  (7.,  p.  29). 

Where  a  valuer  has  been  called  in  by  a  railway  company  in  other  cases  to 
valoe  land  on  their  behalf  and  to  give  evidence  in  these  other  cases,  this,  it 
would  appear,  might  in  certain  cases  be  a  good  objection  to  his  being 
app<Hnled  umpire  ;  but  it  is  an  objection  that  may  be  waived,  and  if  the  land- 
owner, after  it  comes  to  his  knowledge  before  the  award  has  been  made,  allows 
matters  to  proceed  and  does  not  take  the  objection  till  some  time  after  the 
award  is  made,  be  must  be  taken  to  have  waived  the  objection  and  the  court 
wDl  refuse  to  set  aside  the  award  {Clout  v.  Metropolitan  and  District  Rail.  Co. 
(im\  46  L.  T.  141). 

In  the  case  of  In  re  Haigh  and  the  London  and  North  Western  RaU.  Co.  and 
Gf&U  Western  Rail  Co.,  [1896]  1  Q.  B.  649,  a  motion  was  made  to  set  aside  an 
award  on  the  ground  that  the  umpire  was  interested  and  had  acted  improperly 
in  being  retained,  and  in  giving  evidence  for  the  railway  companies  in  another 
caae  alter  his  appointment  as  umpire.  The  motion  was,  however,  dismissed,  as 
it  was  held  that  bias  was  not  shown. 

Restraining  arbitration.— The  court  has  jurisdiction  to  restrain  a  party  from 
proceeding  to  arbitration,  and  will  do  so  if  it  is  satisfied  that  injury  will  result 
to  the  party  complaining  if  the  arbitration  is  allowed  to  proceed,  but  it  will 
not  jexercise  its  jurisdiction  when  it  sees  the  result  will  be  merely  futile 
{Farrer  v.  Cooper  (1890X  44  Ch.  D.  323;  see  Wood  v.  LiUies  (1892), 
61  L  J.  Ch.  168). 

But  it  has  no  jurisdiction  to  restrain  a  party  from  proceeding  with  an 
arbitration  in  a  matter  beyond  the  agreement  to  refer,  although  such  arbitra- 
tion may  be  futile  and  vexatious^  on  the  ground  that  no  court  can  issue  an 
injunction  in  a  case  where,  if  the  thing  went  on,  there  would  be  no  legal 
injurv  {North  London  Rail  Co.  v.  Great  Northern  Rail.  Co.  (1883), 
11  Q.  B.  D.  30). 
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Sect.  25,         On  the  same  grounds,  if  a  person  falsely  assume  the  authority  of  another 

and  serve  a  notice  on  a  railway  company  on  behalf  of  himself  and  that  other, 

Note.  the  court  has  no  jurisdiction  to  interfere  to  restrain  him  from  proceeding  to 
arbitration  under  the  notice  (LoiuUni  aiid  Blacktcall  Rail.  Co.  t.  Ctom  (1886X 
31  Ch.  D.  354i 

The  court  has  jurisdiction  to  restrain  an  arbitration  if  an  arbitrator  is 
guilty  of  corruption  (Malviegbury  Rail.  Co.  v.  Budd  (1876),  2  Ch.  D.  1 13)  ;  or 
if  he  is  unfit  or  incompetent  to  act  by  reason  of  personal  misconduct  {Beddov  v. 
Beddow  (1878),  9  Ch.  I).  89).     See  Arbitration  Act,  1889,  p.  11  and  note,  pofl. 

The  company,  by  appointing  an  arbitrator  under  ])rote8t  under  this  section, 
does  not  thereby  admit  that  the  claimant  is  entitled  to  compensation,  and  that 
being  so  the  court  will  not  j?rant  an  injunction  to  restrain  the  proceeding  to 
arbitration  {SiUtoii  Harbour  Improvement  Co.  v.  Httchens  (1851),  1  De  G.  M.  & 
G.  161). 

"A  snbmission  to  arbitnitioiL"— After  some  conflict  of  decision,  it 
was  clearly  settled  that  the  appointment  of  an  arbitrator  under  this  section 
was  a  submission  to  arbitration  on  the  part  of  the  party  making  the  same,  and 
the  arbitration  being  therefore  an  arbitration  by  consent,  it  came  within  the 
provisions  of  the  Common  Law  Procedure  Act,  1854,  as  to  arbitrations  by 
consent.  Therefore,  under  that  Act  the  arbitrator  had  power  to  state  a  case 
for  the  opinion  of  the  court  (Rhodes  v.  Airedale  Drainage  Commisiiofiern  (1876X 
1  C.  P.  D.  402  ;  Bidder  v.  North  Staffordshire  Rail.  Co.  (1878^  4  Q.  B.  D.  412)  ; 
or  to  extend  the  time  for  making  the  award  (Re  Dare  Valley  Rail.  Co.  (1869), 
4  Ch.  D.  554)  ;  and  the  submission  might  be  made  a  ride  of  court  (Ex  parte 
Harper  (1874^  18  Ecj.  539  ;  and  see  In  re  Harper  (1875^  20  Ea.  39). 

Sections  3 — 17  of  the  Common  Law  Procedure  Act,  1854,  wnich  dealt  with 
arbitrations,  have,  however,  been  repealed  by  s.  26  of  the  Arbitration  Act> 
1889,  and  s.  24  of  this  later  Act  makes  that  Act  apply  to  all  arbitrations 
except  in  so  far  as  it  is  inconsistent  with  tbe  Act  regulating  the  arbitration. 
The  Act  of  1889  practically  re-enacts  the  provisions  of  the  Common  Law 
Procedure  Act,  1854,  so  that,  assuming  the  same  decisions  to  apply,  the  time 
for  making  the  award  may  be  extended  by  a  court  or  a  judge  under  s.  9,  and 
a  special  case  may  be  stated  under  s.  19,  or  the  award  may  be  stated  in  the 
form  of  a  special  case  under  s.  7  (b).  See  the  Arbitration  Act,  1889,  post,  and 
cases  cited  in  the  notes  therein. 

The  submission  has  now  the  effect  of  a  rule  of  court    Section  1. 

Beyocation  of  snbmiBSion.— Section  1  of  the  Arbitration  Act,  1889,^>osf» 
provides  that  submissions  shall  be  irrevocable,  except  by  leave  of  a  court  or  a 
judge  ;  and  it  would  appear  that  the  court  or  a  judge  has  power  under  this 
section  of  the  Lands  Clauses  Act  and  the  Arbitration  Act,  to  revoke  a  submis- 
sion (In  re  Lord  Gerard  and  London  ajid  North  JVeMem  Rail  Co,,  [1895] 
1  Q.  B.  459). 

Submissions  under  agreements  by  which  the  arbitration  is  to  be  carried  out 
pursuant  to  the  Lands  Clauses  Acts  would  come  under  this  rule.  The  court 
nas  jurisdiction  to  revoke  a  submission  if  the  arbitrator  is  going  vrrong  in  a 
point  of  law,  and  will  exercise  it  unless  the  parties  asree  to  the  arbitrator 
raising  the  questions  in  a  special  case  (East  and  West  India  Dock  Co.  v.  Kirk 
and  Randall  (1887),  12  App.  Cas.  738  ;  Tabernacle  Permanent  Building  Society  v. 
Kniaht,  [18921  A.  C.  298,  p.  301). 

The  court  nas  also  revoked  a  submission  where  the  arbitrator  after  his 
appointment  has  entered  into  litigation  with  one  of  the  parties  (Re  Baring 
Brothers  db  Co.  and  Doulton  S  Co.  (1892),  61  L.  J.  Q.  B.  704  ;  and  see 
BeUher  v.  Roedean  School  (1901),  85  L.  T.  468). 

The  court  refused  to  revoke  a  submission  where  the  notice  to  treat 
contained  a  qualification  as  to  the  interest  of  the  parties,  and  the  arbitrators 
were  proceeding  to  deal  with  the  question  as  if  there  was  no  such  qualification 
(Re  Ckilworth  Gunpowder  Co.  (1891),  7  T.  L.  R  79). 

''  May  appoint  snch  arbitrator  to  act  on  behalf  of  both  parties."-- 

An  appointment  by  the  claimant  of  an  arbitrator  to  act  for  both  parties 
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B  not  valid  unless  he  has  previously  appointed  an  arbitrator  on  his  behalf     Sect.  25. 
and  notified  the  same  to  the  company.  -: — 

A  claimant  requested  a  company  to  appoint  an  arbitrator  on  their  behalf.  Note. 
ftatinK  that  it  was  his  intention  to  appoint  a  certain  person  as  arbitrator,  and 
that  if  for  the  space  of  fourteen  days  after  that  notice  the  company  failed  to 
api»int  an  arbitrator  on  their  behalf  he  would  appoint  that  person  to  act  for 
both.  The  company  having  refused  to  refer  the  matter  to  arbitration,  tlie 
claimant  after  the  fourteen  days  served  them  with  a  notice  stating  that  he  had 
appointed  that  person  as  his  arbitrator,  and  that  he  then  appointed  him  to  act 
for  both.  The  arbitrator  made  an  award,  but  the  court  refused  on  motion 
either  to  enforce  it  or  to  set  it  aside  on  the  ground  that  the  arbitrator 
had  not  been  validly  appointed  {Bradley  v.  London  and  North  Western  Rail.  Co. 
(1850X  5  Ex,  769). 

26«  If  before  the  matters  so  referred  (a)  shall  be  determined  Vacancy  of 
any  arbitrator  appointed  by  either  party  die,  or  become  ineap-^g^™^^ 
able  (6),  the  party  by  whom  such  arbitrator  was  appointed 
may  nominate  and  appoint  in  writing  some  other  person  to  act  in 
his  place,  and  if  for  the  space  of  seven  days  after  notice  in  writing 
from  the  other  party  for  that  purpose  he  fail  to  do  so,  the 
remaining  or  other  arbitrator  may  proceed  ex  parte;  and  every 
arbitrator  so  to  be  substituted  as  aforesaid  shall  have  the  same 
powers  and  authorities  as  were  vested  in  the  former  arbitrator  at 
the  time  of  such  his  death  or  disability  as  aforesaid. 

(a)  Section  26. 

(h)  If  he  refuse  or  neglect,  see  s.  29,  and  also  s.  6  of  the  Arbitration  Act, 

"Shall  bave  the  same  powers."— The  arbitrators  under  s.  31  have 
21  days  from  the  day  on  which  the  last  shall  have  been  appointed  within 
which  to  make  their  award.  They  may,  however,  extend  the  time  to  three 
Bwnths  under  s.  23,  which  period  is  probably  to  be  calculated  in  a  case  under 
to  section  from  the  date  of  the  appointment  of  the  new  arbitrator  (see  note 
tos.23). 

27-  Where  more  than  one  arbitrator  shall  have  been  ap-  Appointment 
pointed  (a)  such  arbitrators  shall,  before  they  enter  upon  the  °*  «™P»™' 
matters  referred  to  them,  nominate  and  appoint  by  writing  under 
their  hand^  an  umpire  to  decide  on  any  such  matters  on  which 
they  shall  differ,  or  which  shall  be  referred  to  him  under  the 
provisions  of  this  or  the  special  Act ;  and  if  such  umpire  shall  die, 
or  become  incapable  to  act,  they  shall  forthwith  after  such  death 
or  incapacity  ap{x>int  another  umpire  in  his  place  ;  and  the  decision 
of  every  such  umpire  on  the  matters  so  referred  to  him  shall 
be  final. 

(a)  As  to  appointment,  see  s.  25. 

"Before  they  enter  upon  the  matters  referred."— Although  under 
a.  31  the  award  of  the  arbitrators  if  the  time  is  not  enlarged  must  be  given 
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Sect.  27*     within  21  ilays,  this  incapacity  to  make  an  award  has  no  effect  upon  tlie 

power  giyen  to  the  arbitrators  under  this  section,  nor  to  the  Board  of  Trade 

Note.  under  e.  28  to  appoint  an  umpire,  nor  to  appoint  a  new  umpire  in  case  of  the 
death  or  failure  of  the  first.  They  may  appoint  him  within  three  months, 
the  time  limited  by  s.  23  {Brad^hau^s  ArhanUum(lS48),  12  Q.  R  D.  562,  575  ; 
Holdsvxnih  v.  fFilson  (1863X  32  L.  J.  (J.  R  S89). 

If  arbitrators  have  been  aj^inted  nuder  s.  25,  and  one  arbitrator  refoses 
or  neglects  after  seven  days  to  concur  in  the  appointment  of  an  umpire,  the 
other  arbitrator  has  power  under  s.  30  of  this  Act  to  proceed,  ex  parity  to 
make  an  award,  and  the  previous  appointment  of  an  umpire  is  not  in  such  a 
case  a  condition  precedent  to  the  ex  parte  proceedings  {Shepherd  v.  Corporatism 
ofNonnch  (1885>,  30  Ch.  D.  553). 

See  s.  28  as  to  applying  to  the  Board  of  Tra^le  in  cases  where  the  arbitrators 
refuse  or  neglect  to  appoint  an  umpire. 

"  Nominate  and  aiipoint  an  nmpira."— The  appointment  must  be  a 
matter  of  choice  and  not  of  chance.  It  must  not  be  made  by  drawing  lots 
(In  re  CasseU  (1829),  9  B.  &  C.  624  ;  Peecod  v.  Peecod,  W.  N.  (1888),  2). 

If,  however,  they  each  choose  an  umpire  whom  the  other  considers  a  proper 
person  and  draw  lots  as  to  which  of  the  two  is  to  be  chosen,  this  will  be 
valid  (Xeale  v.  Ledger  (1812X  16  East,  51  ;  In  re  Hopper  (1867X  L.  R 
2  Q.  B.  367). 

As  to  who  may  be  appointed,  see  s.  25,  note,  "Objection  to  arbitrator 
nominated." 

"  On  which  they  ahall  differ."— It  is  a  general  rule  that  where  arbitrators 
agree  on  some  pointa,  but  differ  as  to  others,  when  the  case  is  referred  to 
the  umpire,  he  must  award  on  all,  as  if  the  arbitrators  had  disagreed  on  all, 
and  an  award  in  which  both  arbitrators  and  umpire  joined,  in  which  it  was 
stated  that  the  arbitrators  decided  certain  points,  but  did  not  agree  on  one, 
which  was  referred  to  the  umpire  who  decided  it,  was  held  to  be  Md  {ToUitly, 
Saundere  (1821),  9  Price,  612,  following  principle  in  Roll.  Ab.  Arb. 
(P.)  7,  262). 

But  this  rule  does  not  apply  if  the  contrary  is  exi)res8ed  in  the  submisdon 
{H.  a,  p.  619). 

When  the  arbitrators  differ,  they  usually  give  notice  thereof  to  the 
arbitrator  in  writing.  See  the  proviso,  Sched  I.  (d)  of  the  Arbitration  Act, 
1889,  and  s.  2. 

"  Or  which  shall  be  referred  to  him."— By  s.  31  it  is  pro^'ided  that  if 
the  arbitrators,  if  two  are  appointed  and  act,  do  not  give  their  awBrd  within 
21  davs,  or  within  the  extended  time  (if  any),  the  matters  referred  to  them 
shall  ))e  determined  by  the  umpire. 

When  an  umpii*e  had  sat  for  one  day  M'ith  the  two  arbitrators,  and  on  the  second 
day  one  of  the  arbitrators  did  not  attend,  and  no  notice  was  given  that  the  other 
arbitrator  would  proceed  ex  parte  under  s.  30,  but  the  one  arbitrator  and  the 
umpire  sat  together  and  examined  a  witness,  the  party  who  had  appointed  the 
absent  arbitrator  having  protested  and  withdrawn  without  calling  his  wit- 
nei'ses,  and  nothing  more  being  done  until  after  the  time  had  expired,  within 
which  the  arbitrators  should  award,  when  the  umpire  without  giving  notice, 
or  hearing  tlie  witnesses  of  the  absent  party,  gave  his  award,  it  was  held  that 
the  award  was  bad  and  it  was  set  aside  (Haxcley  and  the  North  StaffordJiire 
Rail,  Co.  (1848),  2  De  G.  &  S.  33). 

The  non-attendance  of  the  arbitrator  did  not,  in  the  absence  of  collusion  or 
fraud,  estop  the  person  who  had  appointed  him,  and  he  was  not  bound  by 
what  passed  at  the  meeting  in  the  absence  of  the  arbitrator  (S.  C,  (1848), 
2  De  G.  &  S.,  p.  46> 

"If  snch  umpire  shall  die,"  etc.— If  on  the  death  of  an  umpire  the 
parties  agree  to  refer  the  question  to  one  arbitrator,  that  will  be  deemed  a 
continuation  of  the  original  arbitration,  and  s.  34  as  to  costs  will  apply 
accordingly  {R.  v.  Manl^-Smith  (1893),  63  L.  J.  Q.  B.  171). 
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Tbere  is  no  provision  as  to  what  is  to  happen  in  the  event  of  the  umpire     Sect.  27. 

refunng  or  neglecting  to  act,  in  which  case  probably  a.  6  of  the  Arbitration         

Act,  1889,  would  apply  (see  port).  N<«»- 

28-  If  in  either  of  the  cases  (a)  aforesaid  the  said  arbitrators  Board 
shall  refuse,  or  shall  for  seven  days  after  request  of  either  party  empowOTed 
to  such  arbitration  neglect  to  appoint  an  umpire,  the  Board  of  to  appoint 
Trade,  [m  any  case  in  wldch  a  railway  company  sltall  Ite  one  party  to  negtect  of  Se 
the  afHirationf  and  two  justices  in  any  otlier  case^"]  shall,  on  the  arbitratorB, 
applieatiOB  of  either  party  to  such  arbitration,  appoint  an  umpire ;  railway 
ind  the  decision  of  such  umpire  on  the  matters  on  which  the  oompaniea. 
arbitrators  shall  differ,  or  which  shall  be  referred  to  him  under 
this  or  the  special  Act,  shall  be  final. 

(a)  These  are  the  cases  mentioned  in  s.  27. 

The  words  in  italics  bave  been  repealed  by  the  Lands  Clauses  (Umpire) 
Act,  1883  (46  Vict.  c.  16),  pod. 

This  section  is  not  applicable  where  one  of  the  two  arbitrators  refuses  to 
appoint  an  umpire  or  otherwise  neglects  to  act  The  one  arbitrator  can  then 
proceed  gc  parte  under  s.  30,  in  which  case  an  umpire  is  unnecessary 
(i^ktpherd  V.  Cwporation  of  Norwich  (1886),  30  Ch.  D.  663). 

The  Board  of  Trade  shall  appoint.— The  Board  of  Trade  may  appoint  an 
umpire,  although  the  time  for  making  the  award  by  the  arbitrators  has 
elsMed  ;  and  the  same  rule  applies  either  to  the  first  appointment,  or  in  case 
of  death  to  the  appointment  of  a  new  umpire  (Re  Bradakaw^i  A  rbitration  (1848), 
12  Q.  R  6«2,  676). 

The  Board  of  Trade  Arbitrations,  etc  Act,  1874  (37  &  38  Vict  c.  40^  s.  8, 
which  allows  the  Board  of  Trade  to  appoint  the  Railway  Commissionei-s  to  be 
umpire,  does  not  apply  to  this  section,  as  the  appointments  under  the  Lands 
Clauies  Acts  are  specially  exempted. 

It  may  be  noted  that  by  9&  10  Vict.  c.  106,  ss.  2, 9,  the  powers  of  the  Board 
of  Trade  in  respect  of  railways  were  transferred  to  the  Railway  Commis* 
notter».  The  Act  was,  however,  repealed  by  14  &  16  Vict,  c  64,  and  the 
powers  re-transfened  to  the  Board  of  Trade.  By  s.  3  of  that  Act  it  is  pro- 
vided that  where  the  Board  of  Trade  are  authorised  by  any  Act  relating  to 
nilways  to  make  any  appointment,  they  may  signify  such  appointment  '*  by 
a  written  or  printed  document  signed  6y  one  of  the  ioint  secretaries,  or  by 
aome  assistant  secretary  or  other  officer  appointed  by  them  to  sisn  documents 
relating  to  railways."  Such  document  is  to  be  received  in  evidence  without 
proof  of  signature  or  authority. 

29*  ^f  when  a  single  arbitrator   shall  have   been  appointed  In  case  of 
sach  arbitrator  shall  die  or  become    incapable  to  act  before   he  ^^i^  ^ 
shall  have  made  his  award,   the  matters   referred   to  him  shall  arbitrator 
be  determined  by  arbitration,  under  the  provisions  of  this  or  the  begindenovo. 
special  Act,  in  the  same  manner  as  if  such  arbitrator  had  not  been 
appointed. 

The  procedure  will,  in  the  event  of  the  death  or  incapability  of  the  arbitra- 
tor, be  according  to  s.  26. 

The  statute  contemplates  three  cases  where  a  single  arbitrator  is  to  award  : 
(1)  where  a  singitt  one  is  originally  appointed  under  s.  26 ;  (2)  where  a 
vacancy  is  left  unsupplied  under  s.  26 ;  and  (3)  where  one  of  the  two  refuses 
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or  neglects  to  act  under  8.  30  {Bradshaw's  Arbitration  (1848),  17  L.  J.  Q.  B. 
362,  366).  This  section  seems  to  refer  only  to  the  case  where  a  sinffle  arbitra- 
tor has  been  appointed  ;  it  is  apparently  doubtful  whether  it  would  apply  to 
the  second  and  third  of  these  cases.  Possibly  s.  6  of  the  Arbitration  Act, 
1889,  might  in  such  a  case  be  applicable. 

30.  If  where  more  than  one  arbitrator  shall  have  been 
appointed  (a)  either  of  the  arbitrators  refuse  or  for  seven  days 
neglect  to  act,  the  other  arbitrator  may  proceed  ex  parte,  and  the 
decision  of  such  other  arbitrator  shall  be  as  effectual  as  if  he  had 
been  the  single  arbitrator  appointed  by  both  parties. 

(a)  Section  25. 

"  BeftlBe." — If  one  of  the  arbitrators  absents  himself  this  is  not  a  refusal 
within  this  section,  nor,  apparently,  is  it  a  refusal  if  he  expresses  a  wish  that 
they  should  proceed  without  him  {Hawley  v.  North  Staffordshire  Bail,  Co. 
(1848),  2  De  A  &  S.  33). 

The  refusal  to  act  may  take  place  immediately  the  arbitrators  are  appointed 
and  no  other  step  taken ;  they  need  nut  have  entered  upon  the  matters 
referred  to  them  ;  it  may  take  place  either  before  or  after  an  umpire  is 
appointed.  If  one  arbitrator  refuse  l)efore  the  umpire  is  appointed  the  other 
may  proceed  ex  parte,  and  as  no  umpire  would  be  required  to  settle  diflferences 
between  them  no  steps  need  be  taken  to  have  one  appointed  (SJiepherd  v.  Cor- 
poration of  Norwich  (1886),  30  Ch.  D.  563). 

In  a  case  where  a  private  Act  provided  that  if  the  arbitrator  should  *^  neglect 
or  refuse  to  act "  another  might  be  appointed,  it  was  held  that  the  word 
"neglect"  imported  no  degree  of  blame,  out  that  merely  allowing  the  time  to 
elapse  was  sufficient  {Willoughby  v.   JViUoughby  {18^7),  9  Q.  B.  923). 


If  arbitrators 
fail  to  make 
their  award 
within 
twenty-one 
days  the 
matter  to  ^o 
to  the  umpire. 


31.  If  where  more  than  one  arbitrator  shall  have  been 
appointed  (a),  and  where  neither  of  them  shall  refuse  or  neglect 
to  act  as  aforesaid  (t),  such  arbitrators  shall  fail  to  make  their 
award  within  twenty-one  days  after  the  day  on  which  the  last  of 
such  arbitrators  shall  have  been  appointed,  or  within  such  extended 
time  (if  any)  as  shall  have  been  appointed  for  that  purpose  by 
both  such  arbitrators  under  their  hands,  the  matters  referred  to 
them  shall  be  determined  by  the  umpire  to  be  appointed  as  afore- 
said (r). 

(a)  That  is,  under  s.  25. 

(b)  That  is  provided  for  in  s.  30. 

(c)  As  to  appointment  of  umpire,  see  ss.  27,  28. 

"  Such  extended  time."— The  arbitrators  can  extend  the  time  for  three 
months,  under  s.  23,  or  longer  if  the  parties  consent,  and  the  umpire  has  a 
period  of  three  months  from  the  date  when  the  duty  devolves  upon liim.  See 
cases  collected  in  the  note  to  s.  23,  "  Enlargement  of  time  for  making  award," 
p.  61. 

If  the  arbitrators  fail  to  make  their  award  within  the  time,  this  section  does 
not  render  the  submission  void,  and  the  other  powers  incidental  thereto,  such 
as  the  appointment  of  an  umpire,  may  be  exercised  (Be  Bradehaic's  Arbitraticn 
(1848),  12  Q.  B.  562). 

If  the  arbitrators  disagree  the  matters  may  l>e  referred  to  the  umpire  by 
notice  in  writing  under  s.  2,  Schedule  I.  (d),  of  the  Arbitration  Act,  1889, 


books,  etc. 
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32.    The  said  arbitrators  or  their  umpire  may  call  for   the     Sect.  38. 
production  of  any  documents  in  the  possession  or  power  of  either 
party,  which  they  or  he  may  think  necessary  for  determining  the  arbitrators 
question  in  dispute,  and  may  examine  the  parties  or  their  witnesses  ^°^^  ^°' 
on  oath,  and  administer  the  oaths  necessary  for  that  purpose. 

See  similar  proviso,  Arbitration  Act,  1889,  s.  7  (a),  and  see  Schedule  I.  (f), 
aiids.2. 

"  May  call  for  the  prodnction  of  any  docnments."— By  s.  B  of  the  Arbi- 
tration Act,  1889  (see  po8t)y  any  party  may  sue  out  a  wiit  of  subpoena  (iiM;e« 
Ucmnj  but  no  person  shall  be  compelled  under  any  such  writ  to  produce  any 
document  which  he  could  not  be  compelled  to  produce  on  the  trial  of  an  action. 
And  sees.  18  of  that  Act,  potty  as  to  compelling  the  attendance  of  witnesses 
an3rwbere  within  the  United  Kingdom. 

Attendance  of  vfUnegses, — By  s.  8^  poU,  of  the  Arbitration  Act  any  party 
to  a  5ubmi8i.ion  may  also  sue  out  a  wnt  of  subpoena  ad  testificandum. 

By  a.  18  of  the  same  Act,  post,  the  court  or  a  Judge  may  order  that  writs  of 
subpoena — ad  tedificandum  or  duces  tecum  -^  shall  issue  to  compel  the  atten- 
dance before  an  arbitrator  or  umpire  of  a  witness  wherever  he  may  be  within 
the  United  Kingdom,  and  may  also  order  that  a  writ  of  habeas  corpus  ad 
tedijUandum  may  issue  to  bring  up  a  prisoner  for  examination  before  any 
arbitrator  or  umpire. 

Writs  of  subpoena  issue  as  of  course,  under  s.  8.  They  issue  at  the  Writ 
Department  C^tral  Office.  For  practice,  see  notes  to  Arbitration  Act,  1889, 
poft,  ML  6, 18. 

"May  exainine  the  parties  or  their  witnesaes  on  oath."— Arbitrators 
are  bound  where  they  are  not  expressly  absolved  from  doing  so  to  observe  in 
their  proceedings  the  ordinary  rules  which  are  laid  down  for  the  administra- 
tion of  justice,  and  the  court  when  called  unon  to  review  their  proceedings  is 
boimd  to  see  that  those  rules  have  been  observed  (Haigh  v.  ilaigk  (lS62\ 
31  L  J.  Ch.  420). 

It  is  not  absolutely  necessary  to  take  the  evidence  upon  oath,  but  it  is  the 
ordinary  practice,  and  if  taken  otherwise,  both  parties  must  waive  its  being 
taken  upon  oath  {Wakefield  v.  Llanelly  Railway  and  Dock  Co.  (1864),  34  Beav. 
245).  See  also  provision  (f)  in  the  provisions  to  be  implied  in  submissions 
unless  a  contrary  intention  is  expressed  in  Schedule  I.  and  s.  2  of  the  Arbitra- 
tion Act,  1889,  post.  Section  22  of  the  Arbitration  Act,  1889,  provides  that 
any  person  giving  false  evidence  before  an  arbitrator  or  umpire  shall  be  guilty 
ofwijury. 

it  appears  that  an  arbitrator  may  consult  men  of  science  in  every  depart- 
ment  where  it  becomes  necessary  (CeUedonian  Rail,  Go.  v.  Lockhart  (1860), 
3  Jtfacq.  H.  L.  (Sc)  808,  p.  823),  and  if  not  restricted  by  the  terras  of  submis- 
sion he  may  call  in  a  valuer  to  assist  him,  provided  he  does  not  delegate  his 
aotbority  to  such  valuer  {S.  (7.,  and  also  Anderson  v.  Wallace  (1835), 
SCL&f*.  26). 

He  mav  also  consult  a  lawyer,  but  it  is  very  improper  to  call  in  the  attorney 
ol  one  oi  the  parties  to  assist  him  in  framing  the  award,  although  he  may 
be  the  arbitrator's  usual  attorney  (Undencood  v.  Bedford  Rail.  Co.  (1861), 
llC.B.(ir.8.)442). 

Form,  of  oath. — See  form  in  Appendix.  If  the  witness  desire  it  the  oath 
may  be  administered  in  the  Scotch  form  (Oaths  Act,  1888  (61  &  62  Vict, 
c.  46X  «^  5).    See  form  in  Appendix. 

AJErwMitton.— If  the  witness  object  to  be  sworn  and  state  as  the  ground  of  his 
objection,  either  that  he  has  no  religious  belief  or  that  taking  an  oath  is  con- 
trary to  his  religious  belief,  he  shall  be  permitted  to  make  his  solemn  affirma- 
tion instead  of  taking  an  oath  in  all  places  and  for  all  purposes  where  an  oath 
is  or  shall  be  required  by  law.    The  affirmation  is  to  be  of  the  same  effect  as  an 
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oath,  and  anyjperson  giving  false  evidence  upon  affirmation  maj  be  proeecoted 
for  perjury  (Oaths  Act,  1888  (51  &  62  Vict.  c.  46^  s.  1).  See  form  in 
Appendix. 

If  an  oath  has  been  duly  administered  and  taken,  its  validity  is  not  affected 
by  reason  of  the  absence  of  religious  belief  in  the  party  taking  it  {ibid^ 
s.  3). 

The  arbitrator  before  allowing  any  person  to  affirm  must  learn  from  him  if 
the  ground  of  bis  objection  is  either  of  the  two  above  mentioned.  If  his  objec- 
tion arises  from  any  other  cause  the  witness  must  be  sworn. 

Tendering  evidejiee — ^The  arbitrator  must  give  the  parties  opportunity  of 
being  heard  and  of  tendering  evidence,  and  if  he  do  not  do  so  the  award  will 
be  set  aside  (In  re  Hawley  and  North  Staffordshire  Rati  Co.  (1848X  STDe  G.  & 
S.  33  ;  5.  a  affirmed  on  appeal  (1848),  6  Rail  Cas.  383). 

But  where  an  arbitrator  has  made  an  appointment  and  one  of  the  parties, 
although  under  the  mistaken  belief  that  Uiere  will  be  notice  of  another  meet- 
ing before  an  award  is  made,  goes  away  without  tendering  evidence,  or 
giving  notice  that  he  meant  to  offer  any  evidence,  the  arbitrator  may  proceed 
ex  parte,  and  without  further  notice  make  an  award.  A  rule  to  set  aside  the 
award  could  only  be  eranted  on  the  terms  of  paying  all  the  costs  of  the 
reference  and  of  the  rule  (Tryer  v.  Shaw  (1868),  27  L.  J.  Ex.  320). 

A  rule  was  granted  on  the  same  terms  where  one  party  refused  to  attend  on 
the  ground  of  not  having  the  evidence  ready,  but  without  giving  any  reason 
for  the  delay  (In  re  HeweU  and  Porttmauth  TFatenoorke  Co.  (1862X  10  W.  R 
780). 

The  arbitrator  has  power  to  postpone  the  hearing  if  one  party  has  been 
taken  by  surprise  ana  has  not  nis  evidence  ready,  but  if  no  application  is 
made  to  him  to  do  so  the  award  will  not  afterwards  be  set  aside  on  the 
ground  of  such  surprise  (Sohmon  v.  Solomon  (1869),  28  L.  J.  Ex.  129). 

33.  Before  any  arbitrator  or  umpire  shall  enter  into  the  oon- 
sideratioQ  of  any  matters  referred  to  him,  he  shall  in  the  presence 
of  a  justice  make  and  subscribe  the  following  declaration  ;  that  is 
to  say, 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faith- 
fully and  honestly,  and  to  the  best  of  my  skill  and  ability, 
hear  and  determine  the  matters  referred  to  me  under  the 
provisions  of  the  Act  [^naming  the  special  Act\.  A.B. 

"  Made  and  subscribed  in  the  presence  of  ." 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ; 
and  if  any  arbitrator  or  umpire  having  made  such  declaration  shall 
wilfully  act  contrary  thereto  he  shall  be  guilty  of  a  misdemeanor. 

"Before  any  arbitrator  or  unpize  ahall  enter,"  etc— If  there  is  any 
delay  on  the  part  of  arbitrators  or  umpire  making  the  declaration,  it  is  not 
material,  provided  that  it  is  made  before  they  enter  upon  the  consideration  of 
of  any  matters  referred  to  them  (Bradtihaw'e  Arbitration  (1848),  12  Q.  B.  662). 

As  the  arbitration  clauses  are  made  for  the  protection  of  the  parties,  they 
can  be  waived  bv  the  parties  consenting  to  do  so  (Palmer  v.  Metropolitan  RaiL 
Co.  (1862),  31  Ll  J.  Q.  B.  269). 

If  a  party  wishes  to  set  aside  an  award  on  the  ground  that  no  declaration 
has  l)een  made,  he  must  show  ver^  clearly  that  ne  did  not  know  that  no 
declaration  had  been  made.  Thus,  m  a  case  w^here  the  submission  contained 
other  matters  than  the  question  of  compensation,  and  was,  therefore,  not 
clearly  under  the  Lands  Clauses  Act,  and  the  affidavits  did  not  clearly  show 
that  the  party  applying  was  ignorant  that  the  declaration  under  this  section 


Costs  of  Arbitration.  6:i 


Note. 


bad  not  been  nude,  the  court  refused  to  grant  a  rule  (Re  Levick  a7id  TheEpsorti     Sect.  33. 
and  Lentkerhead  Rail.  Go.  (1869),  1  L.  T.  (n.s.)  &0). 

"  In  the  pretence  of  a  jtutice," — ^The  declaration  under  this  section  may  Ije 
nude  before  a  justice  of  any  county,  and  need  not  1)e  made  before  thejuMtice 
ofthepdaceof  the  countv  within  which  the  dispute  arose  {Davies  v.  SoiUh 
Ste^ordAire  RaU.  Co,  (1861),  21  L.  J.  M.  C.52). 

**  Under  the  provisions  of  the  Act." — As  to  what  they  must  have  regard  to, 
see  s.  49,  and  as  to  principles  of  compensation,  see  notes  to  ss.  63,  68. 

34.     All  the  costs  of  any  such  arbitration,  and  incident  thereto,  Coats  of 
to  be  settled  by  the  arbitrators,  shall  be  borne  by  the  promoters  of  ^ow  to  be"* 
the  undertaking,  unless  the  arbitrators  shall  award  the  same  or  a  less  borne, 
sum  than  shall  have  been  offered  by  the  promoters  of  the  under- 
taking, in  which  case  each  party  shall  bear  his  own  costs  incident 
to  the  arbitration,  and  the  costs  of  the  arbitrators  shall  be  borne  by 
the  parties  in  equal  proportions. 

"All  the  costB  of  any  Buch  arbitration."— The  words  *<  such  arbitra- 
tiixi^  refer  to  any  arbitration  which  may  fall  within  the  description  in  s.  25. 
To  i»e  the  words  of  that  section,  the  provisions  that  follow  that  section  are  to 
take  effect  **  when  any  question  of  disputed  compensation'  by  this  or  the  special 
Act  or  any  Act  incorporated  therewith,  authorised  or  required  to  be  settled  by 
arbitration,  shall  have  arisen  "  (Metropolitan  District  Rait  Co.  v.  Sharpe  (1880), 
5  A^.  Ca&  425). 

In  that  case  the  special  Act  incorporated  the  Lands  Clauses  Act  except 
where  expressly  varied.  The  special  Act  contained  provisions  as  to  how  the 
arbitration  should  be  conducted,  but  none  as  to  costs.  The  arbitrator  awarded 
oompensation,  but  said  nothing  as  to  costs.  It  was  held  that  the  claimant  was 
entitled  to  costs  as  the  special  Act  did  not  repeal  the  provision  as  to  costs  in 
thegeneral  statute. 

The  costs  of  arbitrations  under  s.  68  are  also  governed  by  this  section  (<S.  C, 
ulAkc  Richardson  v.  S<nUh  Eastern  Rail.  Co.  (1851),  20  L.  J.  0.  P.  236). 

The  same  principle  was  anplied  where  an  agreement  was  made  to  take  lands 
Wore  the  special  Act  was  obtained,  the  parties  during  the  arbitration  having 
treated  it  as  an  arbitration  under  the  Lands  Clauses  Acta  (Catling  v.  Great 
^^ortheTn  Rail.  Co.  (1869X  21  L,  T.  (n.b.)  17). 

In  a  case  where  the  parties  referred  a  claim  for  compensation  to  arbitration 
under  agreement  and  not  under  this  Act,  and  neither  the  award  nor  the  deed 
of  reference  made  any  provision  as  to  costs,  it  was  held  that  the  claimant  was 
Dotentitled  to  receive  coste  (Exparte  Reynal  (1847),  6  Rail.  Caa.  60)l 

Where  the  submission  is  silent  as  to  costs  under  an  agreement  outside  the 
Lands  Clauses  Acts,  the  costs  would  now  be  in  the  direction  of  the  arbitrator 
(Arbitration  Act,  1889,  &  2,  Sched.  I.  (i)  ). 

As  to  costs  in  arbitrations  under  the  Public  Health  Act,  see  s.  180  of  that 
hetjpost. 

**  And  incident  thereto." — ^These  do  not  include  the  costs  of  preliminary 
negotiations,  and  landowners  should  expressly  provide  for  these  costs.  See 
alios.  52,  and  notes. 

Sorveyor^s  charges  are  usually  based  on  Ryde's  scale,  but  there  is  no 
recognised  custom  in  re^rd  to  it  (see  Dehenham  v.  King^s  College,  Cambridge 
(1S84),  1  C.  &  K  438),  and  taxing  masters  do  not  consider  themselves  in  any 
wy  bound  by  it.  Taxing  masters  usually  adopt  a  method  of  taxation  le^B 
liberal  than  solicitor  and  client  cost?,  but  more  liberal  than  between  party 
and  party  (see  per  Smith,  L.J.,  in  Malvern  Urban  District  Council  v.  Malverii 
Link  Gas  Co.  (1900),  83  L.  T.  326).  There  is,  unfortunately,  no  appeal  from  a 
taxing  master  under  the  Lands  Clauses  Acts.  See  not^s  to  s.  2  of  the  Laudn 
Clauses  (Taxation  of  Costs)  Act,  1895. 
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Sect.  34.         As  to  costs  of  arbitration  where  party  has  been  out  of  the  kingdom,  see 

9. 67. 

NoTB.  This  would  include  the  costs  of  the  award.     Qf.  In  re  Walker  do  Son  and 

Brown  (1882),  9  Q.  B.  D.  434.  See  8.  35,  note  "  The  arbitrator  shall  deliver." 
The  costs  of  stating  a  special  case  for  the  opinion  of  the  court  during  the 
proj^ress  of  the  arbitration  under  r.  19  of  the  Arbitration  Act,  1889,  are  also 
included  as  being  incident  to  the  arbitration,  and  the  court  has  no  jurisdiction 
over  them  (/»  re  Knight  and  Tabfrnacle  Permanent  Building  Socteiy,  [1892] 
2  Q.  B.  61 3X  but  if  the  award  is  stated  in  the  form  of  a  special  case  under  s.  7 
of  the  Arbitration  Act,  1889,  then  under  s.  20  of  that  Act^  the  court  has 
power  over  the  costs  (In  re  Gonty  and  Manchester,  Sheffield  and  Lin^dwkire 
Rail.  Co.,  [1896]  2  Q.  B.  439).  The  decision  to  the  contrary  in  In  re  HoUiday 
and  Mayor  of  Wakefield  (1888X  20  Q.  B.  D.  699,  720,  is  no  longer  law  since  the 
passing  of  the  Arbitration  Act,  1889.  See  notes  to  that  Act,  pos^.  As  to  costs 
occasioned  by  death  of  umpire,  see  R.  v.  Maniey-Smith  (1893X  63  L.  J.  Q.  R 
171.  In  an  Irisli  case  where  an  abortive  arbitration  had  been  held  under  a 
wrong  Act,  the  arbitrator  proposed  to  include  this  in  the  costs  of  the  arbitration 
under  the  Lands  Clauses  Act,  but  this  was  disallowed  (In  re  Kiltwrth  RifU 
Ran^e,  [1899]  2  L  R  305). 

''  To  be  settled  by  the  arbitrators."— This  section  must  be  read  together 
with  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895,  po^,  which  repealed 
and  in  effect  re-enacted  s.  1  of  the  Lands  Clauses  Consolidation  Act,  I86i9,  a.  1 
of  which  provides  that  the  costs  of  and  incidental  to  the  arbitration  and  award 
or  the  inquiry  before  a  jury  shall,  if  eitlier  party  so  requires,  l»e  taxed  and 
settled  as  between  the  parties  by  any  one  of  the  masters  of  the  Supreme 
Court 

In  the  case  of  an  inquiry  before  a  jury,  see  also  s.  52  of  the  Lands  Clauses 
Consolidation  Act,  1845,  post. 

Arbitrations  under  agreements  including  matters  not  comprised  in  the 
Lands  Clauses  Acts  are  outside  s.  I  of  the  Lands  Clauses  (Taxation  of  Costs) 
Act,  1895  {Donlton  v.  Metropolitan  District  Board  of  Works  (1870),  L.  R  5  Q.  B. 
333). 

Agreements  may  be  made  excluding  the  Lands  Clauses  Consolidation  Act, 
1869,  in  which  case  the  costs  may  be  taxed  under  the  Attorneys  and  Solicitors 
Acts  (Womhffell  v.  Corporation  of  Bamsley  (1877X  36  L.  T.  (n.b.)  708), 

In  such  cases,  Schedule  I.  (i)  of  the  Arbitration  Act,  1899,  post,  would  pro- 
bably apply  unless  inconsistent  with  tlie  agreement.  See  s.  2  of  that  Act 
The  arbitrator  would  then  have  power  to  settle  the  costs. 

See  the  cases  as  to  taxation  collected  under  s.  1  of  the  Lands  Clauses  (Tax- 
ation of  Costs)  Act^  1895. 

Prior  to  the  Lands  Clauses  Consolidation  Act,  1869,  <^uestions  arose  as  to 
whether  the  arbitrators  or  umpire  should  settle  the  costs  m  their  award  or  in 
a  subsequent  instrument  In  London  and  North  Western  Rail.  Co.  v.  Quick 
(1849),  5  Bail.  Cas.  520,  it  was  held  that  the  umpire  ought  to  ascertain  whether 
the  claimant's  right  to  costs  arises,  and,  if  so,  include  them  in  his  award,  and 
that  he  had  no  power  to  grant  a  subsequent  certificate  for  them.  This  was, 
however,  ovemded  in  Gould  v.  Staffordshire  Potteries  Watertporks  Co.  (1850), 
5  Ex.  Rep.  214,  where  it  was  laid  down  that  the  amount  of  compensation 
should  be  awarded  in  the  first  instance,  and  that  after  it  had  been  decided  the 
question  of  costs  would  subsequently  aiise  and  the  assessment  be  made  by  a 
subsequent  document  The  same  case  also  decided  that  the  words,  '4he 
arbitrators"  included  *Uhe  umpire,"  and  that  in  the  event  of  his  making 
the  award,  he  would  be  the  proper  person  to  assess  the  costs,  and,  further, 
that  the  adjudication  of  the  costs  nee<d  not  be  made  within  three  months  from 
the  date  of  the  reference. 

It  may  be  noticed  that  in  arbitrations  where  Schedule  I.  (i)  of  the  Arbitra- 
tion Act,  1889,  would  apnly,  the  amount  of  costs  to  be  paid  must  be  stated 
in  the  award  itself,  or  otherwise  the  costs  are  liable  to  taxation  in  tlie  nsnal 
course  {In  re  Prebhle  aud  Robinson^  [1892]  2  Q.  B.  602). 

The  arbitrator  in  such  a  case  is  liable  to  have  his  own  costs  taxed  (S.  C.)i 
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but  if  lie  settle  the  amount  of  his  costs  in  the  award  thej  cannot  he  taxed  (In  re     Sect,  Si. 

i^iakens  and  Liverpool  and  Globe  Insurance  Co.  (1892),  36  Sol.  J.  464).  

If  an  umpire  under  the  Lands  Clauses  Acts  direct  the  promoters  to  piay  the        Note, 
costs  including  the  costs  of  the  solicitors  employed  by  nim  in  pfeparing  the 
award!,  the  promoters  are  entitled  to  have  the  costs  of  their  solicitors  taxed 
under  s.  38  of  the  Solicitors  Act,  1843,  but  the  order  should  be  to  tax  it  in  the 
Chancery  Division  {In  re  GoUyer,  Bristow  <«?  Co.,  [1901]  2  K.  B.  839). 

"  The  same  or  a  less  sun  than  shall  bave  been  offered."  —There  is  no 
provision  in  the  Act  requiring  the  promoters  to  offer  any  sura,  but  if  they  do 
not  offer  anv  sum,  then  under  this  section  they  must  pay  the  costs  (Martin  v. 
Lei^der  JFeUerworks  Co.  (1868),  3  H.  &N.  463). 

Where  the  landowner  claimed  in  respect  of  two  distinct  matters,  namely, 
for  the  land  taken  and  for  injuriously  affecting  other  land,  and  the  umpire 
awarded  in  the  case  of  the  land  taken  more  than  the  company  offerea  in 
respect  of  thai  matter,  and  in  the  other  case  awartled  nothing,  tne  company 
having  offered  nothing,  and  the  landowner  having  suffered  no  damage,  it  was 
held  that  he  was  only  entitled  to  such  costs  of  the  arbitration  as  were  incident 
to  that  part  of  his  claim  in  respect  of  which  compensation  had  been  awarded 
(R.  v.  Biram  (1852),  17  Q.  R  969>  • 

In  making  an  offer  for  compensation  the  offer  should  not  be  a  lump  sum 
for  c<»npen8ation  and  costs.  The  offer  must  simply  be  of  a  sum  for  com- 
pensation, and  must  be  plain  and  unconditionaL  Thus,  in  a  claim  for 
compensation  for  injuriously  affecting  land,  where  the  offer  was  £100  in  full 
satisfaction  for  all  injury  and  for  all  costs  and  charges,  and  the  juiy  found  the 
amount  of  the  injury  to  be  £75,  the  offer  was  held  to  be  bad,  and  the  claimant 
entitled  to  his  costs  under  s.  51  (Balls  v.  Metropolitan  Board  of  W<yrks  (1866), 
L.  R.  1  Q.  B.  337 ;  c/.,  however,  Yaits  v.  Mayor  of  Blackburn  (I860), 
29  L  J.  Ex.  447,  where  such  an  offer  was  made,  and  the  claimant  disallowed 
his  costs  ;  the  point  does  not  appear,  however,  to  have  been  taken. 

But  where  the  claim  for  injuriously  affecting  has  been  divided  into  two 
parts,  namely,  for  loss  of  business  and  structural  damage,  and  the  offer  of  the 
company  has  been  £50  for  loss  of  business,  and  £100  for  structural  damage, 
and  the  verdict  of  a  jury  was  £100  for  loss  of  business,  and  £50  for  structural 
-  eld  ■  *  -   -        - 


the  court  held  that  the  total  sum  offered  was  to  be  regarded,  and 
that  the  jui^  ought  only  to  have  found  the  aggregate,  and  that  the  claimant 
was  not  entitled  to  his  costs  under  the  similar  provision  in  s.  51  (Hayward  v. 
Metropolitan  Bail.  Co.  (1864),  4  B.  &  S.  787). 

The  offer  must  be  in  respect  of  the  same  subject  matter  as  that  upon  which 
ihe  award  is  made  ;  thus,  if  a  claim  is  made  for  land  taken  and  for  injurious 
affection  of  other  land  by  cutting  off  its  drainage,  and  if  at  the  hearing 
before  the  arbitrator  the  company  agree  to  allow  the  landowner  to  drain 
through  the  land  taken,  so  that  this  item  of  claim  is  dropped,  then  the  com- 
pany will  be  bound  to  pay  the  costs  whatever  the  amount  of  the  award  as  it 
will  be  made  in  respect  of  different  matters  than  those  for  which  the  offer 
was  made  (Miles  v.  Great  Western  RaU,  Co.,  [1896]  2  Q.  B.  432). 

See  also  note  to  s.  51.  As  to  costs  where  the  compensation  has  been  paid 
into  the  bank,  see  s.  80. 

In  a  claim  under  s.  68,  where  one  head  of  claim  was  good  and  another  liad, 
it  was  held  that  the  claimant  was  not  entitled  to  recover  the  costs  incurred 
in  the  arbitration  in  connection  with  that  head  of  claim  which  had  failed 
(Sharpe  v.  Metropolitan  District  Rail.  Co.  (1879),  4  Q.  B.  D.  645,  652). 

Time  for  making  the  offer. — There  is  no  time  fixed  by  the  statute  as  to  the 
time  when  the  offer  is  to  be  made,  but  the  question  was  discussed  f ullv  in 
Fi^hardinge  v.  Gloucester  and  Berkeley  Canal  Co.  (1872),  L.  R.  7  Q.  B.  776. 
In  that  case  the  final  offer  was  made  by  the  promoters  after  the  claimant  had 
requested  that  the  matter  should  be  referrea  to  arbitration  under  s.  23,  and 
at  the  time  when  the  promoters  in  pursuance  thereof  completed  the  appoint- 
ment of  their  arbitrator  by  ^ving  notice  of  his  appointment  to  the  claimant. 
The  court  held  that  this  offer  was  made  in  time,  and  the  ^^rounds  of  their 
decision  appear  to  be  that  it  was  made  before  the  claimant  could  have  incurred 


66  Lands  Clauses  Consolidation  Act,  1845. 

8«et.  81*    any  coste,  and  that  the  words  "shall  have  been  oflfered"  mean  offered  at 
-:r—         01-  before  the  commencement  of  the  arbitiiition,  and  that  the  arbitration 
NoTB,        commences  at  the  very  time  that  notice  is  given  of  the  appointment  t»f 
an  arbitrator.  . .  _ 

In  the  case  of  YaUi  v.  Mayor  of  Blackburn  (1860X  29  L.  J.  Ex.  447,  which 
arose  under  s.  68,  the  claimant,  at  the  end  of  the  twenty-one  days  therein 
allowed  to  the  promoters  to  agree  to  pay  the  amount  claimed,  appointed  an 
arbitrator,  and  gave  notice  thereof  to  the  promoters,  who  then  made  an  offen 
This  offer  was  held  to  have  been  in  time,  for  although  the  claimant  had 
incurred  costs,  yet  he  had  not  followed  the  steps  laid  down  in  s.  25,  and  it  did 
not  a])peaf  that  he  had  delivered  the  appointment  to  the  arbitrator. 

The  principles  laid  down  in  Fitzhardinge's  Vase  were  followed  in  Gray  v. 
N<yrih  Eastern  RaU,  Co.  (1876),  1  Q.  B.  D.  696.  The  offer  thore  was  made 
after  the  arbitrators  and  umpire  had  been  appointed.  This  was  held  to  be 
too  late,  the  time  mentioned  in  Fitzharding/s  Case  l>eing  regarded  as  the 
limit,  and  it  was  laid  down  that  it  did  not  matter  after  the  arbitration  had 
once  begun  whether  costs  have  or  have  not  l>een  incurred,  and  whether  they 
are  large  or  small. 

If  the  offer  is  made  in  the  notice  of  intention  ro  summon  a  jury  given 
un^ers.  38  and  the  claimant  afterwards  requires  arbitration  by  virtue  of  s.  23, 
the  offer  still  holds  good,  and  if  a  less  sum  is  awarded  the  claimant  cannot 
recover  his  costs  (Lascelles  v.  Swansea  School  Board  (1899),  69  L.  J.  Q.  B.  24). 

The  abcjve-cited  cases  have  also  decided  clearly  that  if  the  company  have 
made  an  offer  they  may  withdraw  it  and  make  another,  up  to  the  time  when 
the  arbitration  begms,  without  losing  the  benefit  of  this  section.  They  max 
also  withdraw  the  offer  after  the  arbitration  may  \)e  said  to  have  commenced, 
and  if  thev  do,  then  if  the  withdrawal  is  accepted  the  promoters  will  1^ 
bound  to  pay  the  costs  (Foster  v.  Mayor,  etc.  of  Sheffield  (1895),  72  L.  T.  549). 
In  that  case  the  offer  was  made  by  the  clerk  of  the  council  on  instructions 
given  by  a  sub-committee  and  withdrawn  on  the  same  instructions,  but  was 
afterwards  ratified  by  the  council.  The  court  doubted  whether  the  offer  was 
a  valid  one. 

Recovery  of  the  c(m^.— The  costs  may  be  recovered  by  action,  when  the 
claimant  "is  entitled  to  them,  and  the  action  can  be  maintained  although  the 
amount  has  not  been  previously  settled  or  ascertained  by  taxation  (Metropolitan 
District  Rail,  Co,  v.  Sharpe  (1880),  5  App.  Cas.  425,  approving  Holdstcorth  v. 
WiUon  (1863),  4  B.  &  S.  1  ;  see  also  Martin  v.  Leicester  IFatencorks  Co,  (1858), 
27  L.  J.  Ex.  432  ;  Collins  v.  SotUh  Staffordshire  Rail.  Co,  (1851),  7  Ex.  5). 

In  the  case  where  the  costs  liave  not  been  taxed,  it  was  held  that  an  action 
would  lie  on  the  ground  that  the  right  to  recover  them  is.  given  by  the  statute, 
and  that  settlement  or  taxation  is  merely  a  mode  of  determining  in  a  quasi- 
judicial  manner  by  a  ministerial  oflicer  of  the  court  disputed  ouestions 
of  amount  when  they  arise.  The  judge  in  giving  judgment  may,  therefore, 
make  an  order  for  the  taxation  (Metropolitan  Distinct  Rail  Co.  v.  Sharps^  supmy 
In  a  case  where  land  is  taken  the  claimant  is  entitled  to  bring  an  action 
for  his  costs  within  a  reasonable  time,  and  it  is  no  defence  to  such  asi  action 
that  he  may  not  be  able  to  make  out  a  good  title  to  the  land.  It  is  not 
a  condition  precedent  that  he  should  have  executed  the  conveyance.  A 
bond  fide  claimant  is  by  this  section  entitled  to  the  costs  of  the  arbitration, 
and  when  he  gete  them  he  is  entitled  to  keep  them,  whether  his  title  to  the 
land  turns  out  good  or  bad  (Capell  v.  Great  JVestem  Rail,  Co.  (1883), 
11  Q.  B.  D.  345). 

In  cases  under  s.  68,  where  the  claimant  takes  the  initiative,  it  may  be  that 
if  he  fails  to  establish  his  title  to  the  lands,  he  should  not  have  the  coj^ts 
of  the  inquiry  as  to  the  compensation  (Todd  v.  Metropolitan  District  Rail^  Co. 
(1871),  24  L.  T.  435,  and  see  this  case  discussed  in  Capell  v.  Great  Western 
Rail.  Co ,  supra).  •    j     i      j 

The  costs  cannot  be  enforced  by  means  of  a  proceeding  to  have  it  declared 
that  the  landowner  has  a  lien.    The  vendor  has  no  lien  for  the  costs  (Ferrerg  \\ 
StaffordsJiire  and  Uttoxeter  Rail.  Co,  (1872),  13  Eq.  524). 
They  may,  perhaps,  also  be  enforced  by  mandamus,  aud  rules  ntsi  have  been 
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granted  to  enforce  tbeiu  ;  but  the  rule  will  not  be  made  absolute  if  there  is     Sect.  Si. 

any  reasonable  doubt  or  question,  the  couits  having  considered  that  it  is  more         

suitable  that  the  matters  should  be  discussed  in  an  action  (In  re  London  and       Note. 
Xorth  WetUni  RaiL  Co,  and  Quick  (1849X  5  Rail.  Gas.  520,  referred  to  in 
G9uldr,  Staffwrdtkire  Waterworlu  Co.  (1850),  5 Ex. 214,  p. 221 ;  Mackenzie  v.  Sligo 
and  Shannmi,  Rail,  Co.  (1850),  9  C.  B.  250  ;  i^.  v.  Biram  (1852),  17  Q.  B.  969). 

As  to  procedure  on  mandJamm^  see  s.  21,  note  "Compelling  promoters  to 
proceed. 

In  cases  under  a.  68,  if  the  claim  is  bad,  the  claimant  wUl  not  be  entitled 
to  aoT  costs  although  no  offer  has  been  made  {Todd  v.  Metropolitan  LHdriet 
BaiL  Co.  (1871),  24  L.  T.  435,  and  Sharpe  v.  Metropolitan  DuArict  BaU,  Co. 
(1879),  4  Q.  B.  D.  645,  652,  656 ;  not  appealed  aa  to  this  point;  see  (1880), 
5  Af  p.  Ca&  425). 

Tne  costs  of  an  inquiry  before  a  jury  can  be  recovered  by  distress  warrant 
under  s.  53,  but  that  section  does  not  appear  to  apply  to  costs  under  this 
section,  and  there  is  no  similar  proviso  applicable  thereto. 

36.  The  arbitrators  shall  deliver  their  award  in  writing  to  the  Award  to  be 
promoters  o£  the  undertaking,  and  the  said  promoters  shall  retain  thepromoters 
the  same,  and  shall  forthwith,  on  demand,  at  their  own  expense,  of  the 
famish  a  copy  thereof  to  the  other  party  to  the  arbitration,  and  "**  *      *"*' 
shall  at  all  times,  on  demand,  produce  the  said  award,  and  allow 
the  same  to  be  inspected  or  examined  by  such  party  or  any  person 
appointed  by  him  for  that  purpose. 

As  to  the  form  of  the  award,  see  s.  37  and  notes,  poit^  p  69. 

As  to  what  the  arbitrators  are  to  take  into  account  in  assessing  the  compen- 
sation, aee  s.  63,  and  as  to  the  principles  of  compensation  for  injuriously 
affecting,  see  notes  to  s.  68. 

"The  arUtrators  shall  deliver.'* — The  arbitrators  or  umpire  are  not 
Immd  to  deliver  the  award  until  their  charges  (if  reasonable)  shall  have  been 
paid  to  them.  They  have  alien  at  common  law  for  reasonable  charges  which 
tbe  statute  does  not  take  away  {R.  v.  South  Devon  RaiL  Co.  (1850), 
15Q.R1043). 

The  arbitrators'  charges  are,  however,  liable  to  taxation  (In  re  PrMle  and 
iWiutm,  [1892]  2  Q.  B.  602).  If  the  arbitrator  has  charged  for  the  services 
cf  a  solicitor  in  drawing  up  the  award,  the  promoters  can  apply  to  have  the 
solicitor's  bill  of  costs  taxed  as  between  soucitor  and  client  under  s.  38  of 
the  Solicitors  Act,  1843.  The  taxation  takes  place  in  the  Chancerv  Division 
(In  re  CoU^,  Bristow  db  Co^  [1901]  2  K.  B.  839> 

"  To  the  promotera.'' — If  the  promoters  refuse  or  neglect  to  take  up  an 
avard,  a  mandamue  will  issue  to  compel  them  to  do  so  and  to  deliver  a  copv 
to  the  claimant,  and  thev  will  be  bound  also  in  doing  so  to  pay  the  arbitrator  s 
uid  tunpire's  reasonable  costs  (R.  v.  Souih  Devon  RaiL  Co.  (1850), 
15Q.B.  1043). 

A.  claimant  has  no  right  to  take  up  the  award,  and  if  he  does  so  and  pays 
the  nmpire's  fees  he  cannot  recover  tncm  from  the  promoters,  even  although 
he  is  entitled  to  his  costs  under  s.  34.  His  proper  course  is  that  mentioned 
in  the  preceding  paragraph  (Earl  of  Skrewt^ry  v.  Wirral  Rail.  CorMtiittee, 
[1895]  2  Ch.  812). 

Even  in  cases  where  a  railway  company  have  appointed  an  arbitrator  and 
joined  in  an  arbitration  under  this  Act  under  protest  a  mandamus  will  be 
granted  to  compel  them  to  take  ap  the  award,  and  the  dispute  must  be  decided 
in  subsMuent  proceedings  (In  re  London  and  North  freetem  RaiL  Go.  and 
Walker,  [1900]  A.  C.  109,  and  see  R.  v.  London  and  North  fVestem  RaiL  Co., 
18W]  2  Q.  B.  512). 
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And  it  would  appear  that  a  mandamiu  will  also  imne  even  where  the 
)>TomoterA  refuse  to  appoint  an  arbitrator,  and  the  claimant  under  s.  25 
appoints  his  arbitrator  to  act  for  both  (R.  v.  IFett  Midland  Rail  Co.  (1862), 
10  W.  R  683). 

In  the  return  to  the  nuindamiLs  the  promoters  may,  however,  raise  any 
Question  as  to  the  claimant's  right  to  compensation,  such,  for  example,  as  that 
tne  claimant  had  already  accepted  a  sum  in  full  satisfaction  of  his  claims 
(R.  V.  Wed  Midland  Rail.  Co.  (1863X  11  W.  R.  867),  or  that  the  claimant's 
interest  had  not  been  injuriously  affected,  and  that,  therefore,  he  had  no  claim 
to  compensation  (R.  v.  Cambrian  RaiL  Co.  {18e9X  L.  R.  4  Q.  B.  320). 

An  order  to  compel  the  promoters  to  take  up  the  award  may  apparently  be 
made  in  any  division  of  the  Hiffh  Court.  Such  an  order  was  made  by 
Jebsel,  M.K,  in  the  case  of  In  re  Harper  and  Great  Eattem  RaiL  Co.  (1876), 
20  Eq.  39,  40).  It  had  been  previously  decided  (in  1863)  that  the  Court  of 
Chancery  had  no  jurisdiction  to  order  promoters  to  take  up  awards  under 
this  section  (StUUm  Harbour  Co.  v.  Hitchens  (1863),  16  Beav.  381). 

The  proper  remedy,  however,  is  by  motion  in  the  King's  Bench  Division 
for  a  prerogative  writ  of  mandamtUj  and  it  will  issue  even  although  the  only 

Eestion  between  the  parties  is  as  to  costs  {R,  v.  London  and  North  Wedem 
iL  Co.,  [1894]  2  Q.  B.  612,  619). 
As  to  practice  and  cases  on  mandamus^  see  s.  21,  anUy  p.  47. 


36»  The  submis.sion  to  any  such  arbitration  may  be  made  a 


Submission 

may  be  made       ,-  «,  .  i--/**iir 

a  rule  of         rule  of  any  of  the  superior  courts,  on  the  application  of  either  ot 

^'^^'  the  parties. 


"  A  rule  of  any  of  the  superior  coorta." — Section  1  of  the  Arbitration  Act, 
1889,  postj  enacts  that  a  submission,  unless  a  contrary  intention  is  expressed 
therein,  shall  have  the  same  effect  in  all  respects  as  if  it  had  been  made  an 
order  of  court.  Section  24  of  that  Act  makes  it  applicable  to  every  arbitra- 
tion under  any  Act,  except  in  so  far  as  it  is  inconsistent  with  the  Act 
regulating  the  arbitration.  It  would  appear,  therefore,  that  application  is  no 
longer  necessary,  as  the  submission  will  have  the  effect  oi  an  order  of 
court. 

Enforcing  the  award.— I.  Under  the  Arhitratioji  Act.— Section  12  of  the 
Arbitration  Act,  1889,  provides  that  an  award  on  a  submission  may  by  leave 
of  court  or  a  judge  be  enforced  in  the  same  manner  as  a  judgment  or  order 
to  the  same  effect.    See  the  note  thereto,  post 

As  the  arbitrators  have  no  power  to  settle  any  question  as  to  the  claimant's 
right  to  compensation,  but  merely  the  amount  (see  cases  to  s.  23,  ante,  p.  60X 
it  would  appear  that  this  section  is  not  applicable  for  the  purposes  of 
enforcing  awards  under  the  Lands  Clauses  Acts,  at  least  in  cases  where  the 
claimant's  right  to  compensation  is  in  dispute. 

Prior  to  this  Act  these  awards  could  not  be  enforced  by  motion,  but  it  was 
necessary  to  bring  an  action  (Kewbold  v.  Metropolitan  Rail.  Co.  (1863X 
14  C.  B.  (N.8.)  406  ;  In  re  Walker  and  Beckenham  Local  Board  (1884X 
50  L.  T.  207). 

Section  7  enables  the  arbitrator  to  state  his  award  in  the  form  of  a  special 
case,  so  that  doubtful  questions  of  law  may  be  decided  in  that  manner. 

II.  By  action. — This  was  the  most  usual  method  of  enforcing  awards  prior 
to  the  Arbitration  Act,  1889,  and  that  Act  does  not  appear  to  have  taken 
away  this  remedy.  See,  for  example,  Thompson  v.  TotUnham  and  Forett  GaU 
Rail.  Co.  (1892),  67  L.  T.  416. 

The  promoters  can  enforce  the  award  by  de}X) siting  the  amount  assessed  in 
the  bank  and  executing  a  deed  ]X)ll  under  ss.  76,  77,  post,  whereupon  the 
land  vests  in  them.    But  if  for  any  reason  they  cannot  proceed  in  tnis  war, 
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the  promoters  maj  bring  an  action  for  specific  perf onnance  {Regent's  Canal  Go,  v.     Sect.  36 
Wan  (1857X  26  L  J.  Ch.  566).  ^=«^   ' 

In  order  that  the  promoters  may  claim  specific  performance,  they  must        Notb. 
hare  fltrictlv  complied  with  the  provisions  of  the  statute  (Bridgend  Gas  and 
Water  Go,  v.  Dunmven  (1885X  31  Ch.  D.  219). 

The  owner  can  also  bring  an  action  for  specific  performance  as  soon 
tt  the  relation  of  vendor  and  purchaser  is  completed  by  the  price  being 
aatertained  (Harding  v.  Metropohtan  Rail  Go.  (1872),  L.  R.  7  Ch.  154). 

See  cases  as  to  specific  performance  collected  in  note  to  s.  6,  anie^  p.  14. 

The  owner  may  also  bring  an  action  for  the  amount  of  compensation 
awarded,  but  the  action  for  such  compensation  cannot  be  maintained  until  a 
eonveyance  of  the  land  has  been  executed  (Ead  London  Union  v.  Metropolitan 
RaiL  'Co.  (1869X  L.  R.  4  Ex.  309,  following  the  general  rule  laid  down  in 
LaM  v.  Pwn  (1841),  7  M.  &  W.  474  ;  and  see  Hcnoell  v.  Metropolitan  Didrict 
BaUCo.  (1881X  19  Ch.  D.  5(>8). 

In  one  case  an  attempt  was  made  to  compel  the  company  to  complete  the 
pQichase  by  the  landowner  applying  to  have  the  company  wound  up  ;  but  it* 
w»  held  that  until  the  title  was  investigated  no  debt  was  due  which  would 
eonstitate  the  landowner  a  creditor  under  s.  82  of  the  Conipanies  Act,  1862 
(25  A  26  Vict  c  89)  ( In  re  MUford  Docks  Go.  (1883),  23  Ch.  D.  292). 

II,  however,  the  company  agree  to  pay  the  amount  within  three  days  of 
the  award,  and  that  thereupon  the  landowner  shall  execute  a  conveyance, 
these  are  not  dependent  conditions,  and  the  comjmny  must  pay  the  money 
although  the  conveyance  has  not  been  tendered  (Lindsay  v.  Direct  London  am 
Porttmtmth  Rail  Go.  (1850X  1  L.  M.  &  P.  529). 

As  to  when  interest  can  be  recovered,  see  supra^  s.  6,  note  "  Interest 

In  the  defence  of  such  an  action  it  is,  of  course,  open  to  the  promoters  to 
iiiae  aoT  question  as  to  the  claimant's  right  to  compensation  or  title  to  the 
land.  'See  R^ad  v.  Vict&ria  Station  Rail.  Go.  (1863X  32  L.  J.  Ex.  167  ; 
BtthU  V.  Midland  Rail.  Go.  (1866),  L.  R.  1  C.  P.  241,  for  forms  of  declarations 
and  pleas. 

Aa  to  staving  an  action  on  an  award  under  special  provisions,  see 
MttropoUtan  'Board  of  Works  v.  ikilishury  (1872),  26  L.  T.  390. 

Ab  to  raiding  such  questions  on  mandamus^  see  note  to  s.  35,  ante, 

AttAching  the  amoimt  found  due. — On  the  same  principle  that  an  action 
caonot  be  brought  for  the  amount  until  the  conveyance  has  been  executed,  it 
has  also  been  held  that  the  amount  cannot  be  attached  by  a  garnishee  order  as 
a  "debt  due  or  accruing"  under  Order  45,  r.  3,  of  the  Kules  of  the  Supreme 
Coort,  nntil  such  conveyance  has  been  executed,  as  it  is  merely  a  conditional 
debt.  Xor  can  it  be  attached  by  garnishee  order  served  after  the  execution 
of  the  conveyance  when  the  money  has  been  paid  into  court  in  pursuance  of 
a  jnd^ent  of  the  court  in  an  action  for  specific  performance  by  the  land- 
ovner,  as  the  money  is  not  then  a  debt  "  in  the  hands "  of  the  garnishee 
(ffowfl  V.  Metropolitan  District  Rail.  Go.  (1881),  19  Ch.  D.  608).  1  fortiori, 
a  notice  to  treat  would  not  constitute  such  a  debt  as  could  be  attached 
(Rvdunrdson  v.  ElmU  (1876),  2  C.  P.  D.  9). 

The  costs  mi^ht  probably  be  attached  before  the  execution  of  the  conveyance, 
a«they  are  due  independentlv  of  the  execution  (Capell  v.  Great  Western  Rail.  Go. 
(1883),  11  Q.  B.  D.  345  ;  and  see  s.  34,  note  '<  Recovery  of  the  costs"). 

SeUing  aside  an  atoard. — See  note  to  next  section,  and  to  s.  11  of  the  Arbitra- 
tiott  Act,  1889,  post. 

Smitting  avoard. — Section  10  of  the  Arbitration  Act,  1889,  gives  the  court 
power  to  remit  an  award  to  the  reconsideration  of  the  arbitrator  or  umpire. 
oee;»«f,  and  note  to  s.  37,  infra. 

87-  No  award  made  with  respect  to  any  question  referred  to  Award  not 
arbitration  nnder  the  provisions  of  this  or  the  special  Act  shall  be  ^^^^ infonn, 
set  aside  for  irre^larity  or  error  in  matter  of  form. 
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Bectb  97.  ''  Irregvlitfity  or  error  in  siAtter  of  form."— By  a.  7  (c)  of  the  Arbi- 
—  tration  Act^  1889,  arbitrators  and  umpires  are  empowered  to  correct  in  an 
Note.  award  any  clerical  mistake  or  error  arising  from  any  accidental  slip  or 
omission.    See  note  to  that  section,  pod. 

An  award  will  not  be  invalid  because  a  single  sum  may  be  awarded  when 
the  claims  are  made  under  two  different  heads,  as  for  the  value  of  the  land 
taken  and  damages  caused  by  severance  (Braddhav^s  Arbitration (IS^),12Q.K 
562) ;  nor  when  separate  claims  are  made  for  the  value  of  the  land  taken  and  for 
injuriously  affecting  other  land  of  the  same  person  which  is  not  taken 
{Brogdm  and  Llynvt  ValUy  BaU,  Co,  (ISeO),  9  C.  B.  (k.s.)  229). 

As  to  the  same  point  in  the  case  of  a  veraict  by  a  jury,  see  s.  49,  po$L 

It  is  more  satisfactory,  however,  that  the  award  should  state  the  amount 
awarded  for  each  head  of  compensation,  for.  in  the  event  of  a  lump  sum  being 
awarded,  and  the  promoters  afterwards  desiring  to  dispute  the  claimant's 
right  to  compensation  in  respect  of  one  particular  claim,  thev  would  be 
unable  to  sever  this  amount  from  the  total,  and  the  result  would  be  that  if 
•  one  item  was  bad  the  whole  award  would  be  bad,  and  this  would  be  a  good 
defence  to  an  action  on  the  award  {Beckett  v.  Midland  Bail.  Co.  (1866), 
L.  R.  1  C.  P.  241  ;  DvJce  of  BticcUuch  v.  Metropoliktn  Board  of  Works  (1868), 
L.  R  3  Ex.  306,  321  ;  (1870),  L.  R  5  Ex.  221,  227  ;  <1872X  L.  R 
5  H.  L.  419).  Formerlv  the  assessment  would  have  had  to  be  made  afresh,  but 
now  the  matter  woula  probably  lie  remitted  under  a  10  of  the  Arbitration 
Act)  1S89.    See  also  cases  in  this  note,  infra. 

Where  the  arbitrator  was  to  assess  the  sum  to  be  paid  for  the  purchase  (rf 
certain  lands  and  what  other,  if  any,  sum  should  be  paid  by  way  of 
compensation  for  the  damage  or  injury,  if  any,  to  be  sustained  by  reason  of 
the  severance  or  other  injurious  affecting  of  other  lands  not  taken,  and  the 
arbitrator  in  his  award  merely  awarded  a  sum  in  respect  of  the  purchase  of 
the  lands  taken,  and  the  award  was  silent  as  to  any  severance  or  dama^  it 
was  held  that  the  award  was  good,  as  the  arbitrator,  by  his  silence,  necatived 
any  right  to  compensation  in  respect  of  severance  or  other  injury  {Beaufort 
and  the  Stoaneea  Harbour  Trustees  (I860),  29  L.  J.  C.  P.  241). 

The  arbitrator  has  no  power  to  award  that  the  promoters  do  pay  the 
amount  assessed,  but  if  he  do  so,  the  award  will  only  be  irregular  in  matter 
of  form,  and  will  not  vitiate  the  award  in  so  far  as  it  determined  the  amount 
of  damages  {In  re  Harper  and  Great  Eastern  Bail.  Co.  (1875),  20  Eq.  39 ; 
Lindsay  v.  Direct  London  and  Portsmouth  Rail.  Go.  (1850^  1  L.  M.  &  P.  529> 

A  party  to  a  reference  cannot  object  to  an  award  on  the  ground  that  a 
wrong  assumption  has  been  made,  which,  if  made,  would  be  in  his  favour,  as, 
for  example,  a  landowner  cannot  object  that  the  assev«sment  has  been  made  on 
the  assumption  that  he  was  owner  in  fee  simple  in  possession  when,  in  fact, 
he  had  held  the  land  subject  to  a  leasehold  interest  {Bradshaw's  Arbitratum 
(1848),  12  Q.  B.  662). 

In  a  case  where  the  award  recited  that  the  umpire  *'  having  fully  heard  and 
maturely  considered  the  evidence  produced  by  the  said  company  and  the  said 
J.  Skerrattj"  and  it  appeared  that  there  was  no  evidence  produced  by  the 
company,  but  it  rested  entirely  on  Mr.  Skerratt's  own  evidence,  this  was  held 
to  be  merely  an  irregularity  in  matter  of  form  under  this  section,  and  did  not 
invalidate  the  &yfaxd{Skerratt  v.  North  Staffordshire  Bail.  Cb.(  18481 6  Rail.  CJas. 
166,  p.  178). 

In  the  same  case,  an  objection  was  taken  to  the  award  on  the  ground  that 
it  did  not  include  all  the  matters  referre<l,  for  not  only  was  the  value  of  the 
land  referred,  but  also  what  communications  and  ai*chways  were  to  be  made, 
and  the  award  only  includes  I  the  value  of  the  land  ;  but  it  was  held  that  the 
two  things  were  quite  distinct,  and  that  two  awards  might  be  made,  for,  in 
fact,  the  communications  could  not  be  properly  ascertained  at  the  time 
(i6trf.,p.  177). 

Setting  aside  and  remittiiig  B,wBxda,—Atcards  good  on  the  face.  —It  is  a 
general  principle  of  law  in  respect  of  arbitrations  by  consent— among  which 
are  included  arbitrations  under  this  Act    see  note  to  a  25)  —that  an  award 
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cannot  be  set  aside  or  remitted  if  it  appear  good  upon  the  face  of  it  and     Sect.  37. 

within  the  juriBdiction  of  the  arbitrator  and  there  has  been  no  misconduct.         — ^ 

The  Liw  on  this  subject  was  summed  up  by  Blackburn,  J.,  in  Duke  of       N&n, 

Buedeuch  v.  Metropolitan  Board  of  Works  (1870),  L.  R.  6  Ex.  221,  p.  232, 

affirmed  as  to  this  L  R  5  H.  L.  418,  as  follows  :  **  In  cases  where  an  award  is 

good  on  the  face  of  it,  but  the  arbitrator  has  made  a  mistake  either  of  law  or 

of  fact,  if  that  mistake  has  been  as  to  a  matter  within  the  arbitrator's 

authority,  then,  inasmuch  as  there  is  no  court  of  appeal  froni  the  arbitrator, 

the  mistake  cannot  be  remedied,  nor  can  the  court,  even  in  its  exercise  of  its 

equitable  jurisdiction,  set  aside  the  award,  unless  it  can  be  shown  that  there 

was  misconduct  or  some  other  equitable  ground  for  interfei-ence  ;  and  in  the 

case  of  the  verdict  of  a  compensation  jury,  inasmuch  as  the  certiorari  is  taken 

away,  there  is  no  remedy  at  law  at  all  unless  there  be  excess  of  jurisdiction. 

But  if  the  mistake  has  been  as  to  the  extent  and  nature  of  the  arbitrator's 

authority,  leading  him  to  exceed  it,  then,  inasmuch  as  an  excess  of  authority 

by  mistake  is  just  as  much  an  excess  as  if  it  had  been  in  consei^uence  of  a 

inlful  disregard  of  the  limits  of  the  authority,  Uie  award  may  be  impeached 

«  being  made  without  jurisdiction."    And  see  Hodgkinson  v.  Femie  (1857), 

3  C.  B.  (K.8.)  189 ;  Dinn.  v.  Blake  (1876),   L.  R.  10  C.  P.  388  ;  In  re  Dare 

VnJk^  Bail  Co.  (1868X  6  £q.  4291 

If  a  lump  sum  be  awarded,  ana  it  appears  on  the  face  of  the  award,  or  be 
proved  by  extrinsic  evidence,  that  in  arriving  at  the  lump  sum  matters  were 
taken  into  account  which  the  arbitrator  had  no  jurisdiction  to  consider,  the 
award  is  bad.  It  is  not  enough  to  make  it  bad  that  the  arbitratoi-s  have  not 
fiaid  in  arriving  at  the  lump  sum  that  they  had  not  included  claims  wrongly 
made  by  the  claimants,  or  because  the  arbitrators  had  taken  evidence  on 
matters  not  referred,  but  not  shown  to  have  been  irrelevant  to  the  inouiry  or 
to  have  been  included  in  the  award  of  a  lump  sum  (FaUcingham  v.  Victorian 
Saatmy  CammitgionerSy  [19001  A.  C.  452). 

If  the  arbitrator  admits  that  he  has  made  a  mistake,  the  award  will  be 
lefored  back  to  him  or  set  aside  (/n  re  Dare  Valley  Bail  Co.  (1868),  6  £q. 
429 ;  Flynn  v.  Bobert»m  (1869),  L.  R.  4  C.  P.  324  ;  Mills  v.  Bowyer's  Co.  (1856X 
3  E.  &  J.  66  ;  In  re  Stringer  and  Biley  Brothers,  [1901]  1  K.  B.  106). 

The  arbitrator  can  also  be  called  as  a  witness  to  aiscover  whether  he  has 
in  fact  exceeded  his  jurisdiction,  either  by  mistake  as  to  the  subject-matter 
or  in  point  of  legal  principle.  Questions  may  be  put  to  him  for  the  purpose 
of  provin£[  the  proceedings  liefore  him — the  course  of  the  argument,  the 
<^ms  made  and  the  claims  admitted,  and  the  history  of  the  litigation  before 
him  up  to  the  time  when  he  proceeded  to  make  his  awanl.  After  that  the 
right  of  asking  questions  ceases  ;  the  award  must  speak  for  itself  {Dvke  of 
Buedeueh  v.  Metropolitan  Board  of  Works  (1872^  L.  R.  6  H.  L.  418  ;  In  re  Dare 
Valley  RaiL  Co.  (1868^  6  Eq.  429  ;  (fRourke  v.  Commissioner  for  Railways 
(1890X15App.  C!as.371). 

If,  however,  there  is  no  evidence  of  excess  of  jurisdiction  or  admitted 
mistake,  the  award  cannot  be  remitted  or  set  aside.  The  power  to  remit 
awards  to  the  reconsid^ntion  of  the  arbitrators  is  now  contained  in  s.  10  of 
the  Arbitration  Act,  1889,  post,  which  re-enacts  in  eflfect  a  similar  provision 
in  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125X  s.  8.  The 
cases  decided  thereon  will  apply  to  s.  10  of  the  Arbitration  Act,  1889  (see 
notes  thereto,  post).  The  awani  was  not  sent  back  imder  the  previous  Act  on 
the  ground  that  the  arbitrator  had  made  a  mistake  in  the  legal  principle, 
except  where  he  admitted  the  mistake  (Dinn  v.  Blake  (1875),  L.  R.  10  CC  P. 
388 ;  Hodgkinson  v.  Femie  (lSb7\  27  1m  J.  C.  P.  66). 

If  the  arbitrator  has  maae  his  award  and  has  gone  wrong  in  law,  he  will 
not  be  ordered  to  state  a  special  case  under  s.  19,  nor  will  the  award  be 
nuiitted  to  him  (£«  Montgomery,  Jones  ds  Co.  and  Liebenthai  ct*  Co.  (1898), 
78  L  T.  406),  but  if  asked  to  state  a  special  c&se  and  he  refuses,  and  will  not 
allow  time  to  the  party  to  apply  to  the  court  in  order  to  obtain  same,  he  will 
he  guiltv  of  misconduct  and  the  award  may  be  remitted  or  set  aside 
{SePalftCer  d;  Co.  and  Hosken  <fc  Co.,  [1898]  1  Q.  B.  131). 

The  award  conld  be  remitted  bacK  on  the  ground  of  fresh  evidence  being 
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Sect.  37      discovered,  and  an  award  will    now  l>e   remitted  back  on  these  g;round8 

{Barnard  v.  IFainwright  (1850),  19  L.  J.  Q.  B.  423  ;   In  re  Keighley  de  Co. 

NfWB.        and  Bryan,  JJuraiU  d:  Co.,  [1893]  1  Q.  B.  406). 

In  the  event  of  any  legal  difficulty  occurring  during  the  arbitration,  the 
arbitrator  may  either  state  a  special  case  for  the  opinion  of  the  conrt  under 
s.  19  of  the  Arbitration  Act,  1889,  or  he  may  deliver  his  award  in  the  form 
of  a  special  case  under  s.  7  of  that  Act  (see  po9t). 

It  is  only  the  amount  that  is  referred  to  the  arbitrator  ;  he  has  no  power 
to  decide  as  to  the  validity  of  the  claim,  or  as  to  the  claimant's  title  to  com- 
pensation.  See  cases  collected  in  note  to  s.  23,  ante,  p.  50,  in  note,  "  The 
Mime  shall  be  so  settled." 

It  is  open,  however,  to  arbitrators  to  find  that  the  amount  of  damage 
sustained  is  nil  {Bradby  v.  Southampton  Local  Board  (1855),  4  £.  &  B.  1014  ; 
R,  V.  Jjancast^  and  Preston  Rail  Co.  (1845),  6  Q.  R  759  ;  Eagt  and  Wai 
India  Docks  v.  Gatke  (1851),  3  M.  &  G.  155, 171). 

The  court  has  also  power  to  set  aside  the  award  on  the  ground  of  mis- 
conduct of  the  umpire,  or  that  the  award  has  been  improperly  procured 
(i>.  11  of  the  Arbitration  Act,  ISS9,  pod),  and  in  other  cases  the  proper  remedy 
would  be  to  have  the  award  remitted  under  s.  10  of  that  Act 

Atoard^  had  on  the  face. — The  arbitrator  in  his  award  should  recite  the 
facts  which  give  him  jurisdiction,  and  should  state  the  nature  of  the  claimant's 
interest  which  he  has  been  called  upon  to  assess,  and  in  the  body  of  the 
award  he  should  declare  the  value  of  that  interest  and  no  other,  otherwise 
the  award  may  be  open  to  objection.  Thus,  objection  was  taken  to  an 
award  where  an  arbitrator  was  appointed  to  ^-alue  the  plaintiffs  interest  in 
the  land,  and  in  the  bodv  thereof  tne  value  of  the  land  it^lf  was  stated,  the 
ground  of  the  objection  f>eing  that  it  did  not  appear  that  he  had  taken  into 
account  the  damage  by  severance  under  s.  63  (Barker  v.  North  Staffordshire 
Rail  Co.  (1848),  12  Jur.  324^. 

So  an  award  was  held  bad  where  the  reference  was  to  ascertain  the  value 
of  an  hotel,  and  the  damages  sustained  or  to  be  sustained  by  reason  of  the 
execution  of  the  works,  and  the  award  stated  the  compensation  to  be  paid  to 
the  plaintiff  was  '*  for  all  his  interest  of  whatever  nature  in  the  above  lease- 
hold" ;  the  j^round  of  the  decision  apparently  being  that  it  was  not  clear 
what  he  had  included  under  this  latter  expression  {Wakefitld  v.  LlaneUy  Rail, 
and  Dock  Co.  (1864),  34  Beav.  245  ;  cf,  Bradshaw's  Arbitration  (1848),  12 
Q.  B.  562,  supra). 

So  wheie  several  persons  are  interested  in  a  piece  of  land,  and  they  agree  to 
refer  the  valuation  of  their  interests  to  arbitration,  the  award  would  be  bad  if 
it  mei'ely  declared  the  value  of  the  fee  without  apportioning  the  sum  according 
to  their  respective  interests  {North  Staffordshire  Rail.  Co,  v.  Lauder  (1848X 
17  L.  J.  Ex.  350). 

It  is  important  also  that  the  submissions  of  the  two  parties  should  affree, 
for,  if  they  differ,  the  award  would  appear  to  be  bad.  Thus,  in  a  case  irnere 
the  company  appointed  an  arbitrator  to  assess  lands  that  thev  desired  to  take, 
and  the  landowner  appointed  one  to  assess  not  only  these  lancls  but  small  parts 
which  would  be  left,  and  which  he  gave  notice  to  the  company  to  take, under 
a.  93,  and  the  award  found  a  lump  sum  for  both,  the  award  was  held  bad,  but 
it  was  not  set  aside  apparentlv  because  of  the  conduct  of  the  parties  {North 
Staffordshire  Rail.  Co.  v.  fFood  (1848),  17  L.  J.  Ex.  354). 

Procedure. — On  applications  to  set  aside  an  award  on  the  ground  that  the 
arbitrator  or  umpire  has  misconducted  himself,  or  that  the  arbitration 
or  award  has  been  improperly  obtained  under  s.  11  (2)  of  the  Arbitration 
Act,  1889,  the  procedure  is  b;^'  motion,  and  the  time  within  which 
the  motion  may  oe  made  is  limited  by  0.  64,  r.  14,  of  the  Rules  of  the 
Supi*eme  Court.  See  the  same  set  out,  and  the  practice  generally  in  the  notes 
to  s.  11  of  the  Arbitration  Act,  1889,  post.  Power  to  remit  the  matters 
referred  or  any  of  them  to  the  reconsideration  of  the  arbitrator  or  umpire  is 
given  by  s.  10  of  the  same  Act,  post.  The  application  should  be  made  by 
summons  before  a  master. 
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38.  Before  the  promoters  of  the  tindertaking  shall  issue  their     Beet  88. 

warrant  for  summoning  a  jury  for  settling  any  case  of  disputed 

oompensation  they  shall  give  not  less  than  ten  days'  notice  to  the  of  the 

odier  party  of  their  intention  to  cause  such  jury  to  be  summoned  ;  undertaking 

and  in  such  notice  the  promoters  of  the  undertaking  shall  state  noUce  before 

what  sum  of  money  they  are  willing  to  fidve  for  the  interest  in  summoning 

ft  lurv. 
sach  lands  sought  to  be  purchased  by  them  from  such  party,  and 

for  the  damage  to  be  sustained  by  him  by  the  execution  of  the 

works  (a). 

(a)  See  s&  63  and  68  for  the  general  principles  of  compensation.  Sections 
38--57  deal  with  assessment  by  juries. 

'*  Any  case  of  disputed  eompwiBation." — The  cases  here  referred  to  are 
Uxae  mentioned  in  s.  21.  That  section  deals  with  cases  of  dispute  arising 
from  the  delivery  of  a  notice  to  treat  by  the  promoters,  and  failure  to  come  to 
teims.  Of  the  cases  dealt  with  in  s.  21,  excluding  those  over  which  justices 
liave  jurisdiction,  it  is  provided  by  s.  23  that  they  shall  be  settled  by  the 
Terdict  of  a  jury,  unless  the  landowner  desire  that  the  amount  shall  be  settled 
by  arbitration,  and  in  the  event  of  bis  doing  so,  if  the  arbitrators  or  their 
umpire  shall  for  three  months  have  failed  to  make  their  or  his  award,  or  if  no 
final  award  shall  be  made. 

Section  68  deals  with  cases  where  lands  have  been  taken  without  a  notice  to 
treat,  or  where  they  have  been  injuriously  affected.  In  these  cases,  if  the 
amount  claimed  is  over  £50,  the  owner  mav,  if  he  so  desire,  have  the  amount 
Kttled  by  arbitration  or  by  jurv,  and  if  thev  do  not  agree  in  writing  to  pay 
Uie  amount  claimed  within  21  days,  it  must  be  settled  in  the  way  he  desires. 
Section  38,  however,  is  not  applicable  to  proceedings  under  s.  68  ;  see  next 
part  of  this  note. 

"They  shall  give  not  less  tlian  ten  days'  notice."— When  the  landti 
"have  Ijeen  "  taken,  and  the  owner  desires  under  s.  68  to  have  the  amount 
aasessed  by  a  ^jury,  the  promoters  are  not  required  to  give  this  notice.  The 
ground  of  this  decision  appears  to  be  that  s.  68  in  the  cases  there  mentioned 
©▼68  the  initiative  to  the  landowner,  and  the  landowner  knows  that  if  they 
do  not  agree  in  writing  to  pay  him  the  sum  he  claims,  they  must  issue  their 
wrant  for  a  jury  within  21  (lays,  and  as  he  knows  this,  no' notice  is  required 
{B^tiliton  V.  York,  Newcastle  and  Berwick  Rail  Co.  (1850^  16  Q.  B.  404). 

In  the  case  of  Richardsmi  v.  South  Eastern  Rail.  Co.  (185n,  20  L.  J.  C.  P. 
06 ;  (1852X  21  L.  J.  C.  P.  122,  the  above  case  was  questioned,  and  the  court 
were  apparently  of  the  opinion  that  the  words  "  in  manner  herein  provided  " 
in  the  68th  section,  included  all  the  previous  sections,  or,  at  least,  all  the 
ip^lieable  details  before  mentioned.  The  question  there  was  whether  the 
claimant  was  entitled  to  his  costs,  and  the  court  held  that  he  was  entitled 
Wider  «.  61. 

The  case  of  RaiUton  v.  Yorky  etc.  Rail.  Co.  (8upra)j  appears,  however,  to  have 
been  followed  in  several  subsequent  cases,  and  in  liaytcard  v.  Metropolitan 
Ba^.  Co.  (1864X  33  L.  J.  Q.  B.  73,  these  cases  were  discussed,  and  followed, 
^aUMon'i  Case  being  followed  as  to  no  notice  being  necessary,  and  Richard- 
K^t  Case  as  to  s.  51  being  incorporated  in  s.  68. 

In  R.  V.  Smithy  Re  Westfield  and  Metropolitan  Rati  Companies  (1883), 
12  Q.  B.  D.  481,  488,  the  court  treated  it  as  decided  that  s.  38  did  not  apply 
to  proceedings  under  s.  68. 

Section  38  will  be  applicable  until  possession  actually  has  been  taken,  and 
if  the  promoters  give  a  notice  to  treat,  and  afterwards  proceed  under  s.  85,  and 
give  a  bond  and  make  a  deposit,  but  do  not  actually  enter,  the  proceedings 
ate  under  s.  38  and  not  under  s.  68  (R.  v.  Manley-Smith,  Re  Church  and 
Londni  School  Board  (1892),  67  L.  T.  197 ;  BurkinJiaw  v.  Bimxingham  and 
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Sect.  38:      Oxford  Junction  Rail  Co.  (1850X  20  L.  J.  Ex.  246,  and  see  cases  in  note  to 

3.68). 

NoTK.  In  nuestions  und«r  this  section  and  under  &  68,  the  landou-ner  will  be 

entitleu  to  ten  days'  notice  of  the  lime  and  place  of  the  inquiry  (s.  46). 

Special  jury, — If  either  party  desire  the  amount  assessed  by  a  special  jtuy, 
the  matter  shall  be  so  tried,  but  the  landowner  or  claimant^  if  he  desire  it, 
mu«t  give  notice  before  the  promoters  issue  their  warrant  for  a  jury  (s.  54). 

"Shall  state  what  sun  of  money  they  are  willing  to  give/'-^This 

is  of  importance  in  connection  with  the  question  of  costs.  By  s.  51,  if  the 
jury  award  the  same  or  a  less  sum  than  the  promoters  have  previously  offered, 
each  party  must  bear  his  own  costs.  The  otfer  mu^t  be  made  in  the  notice  of 
their  intention  to  summon  a  jury  ;  if  made  after,  it  is  too  late  (R.  v.  Smith 
(1883),  12  Q.  B.  D.  481,  and  see  this  discussed  in  note  to  s.  51,  pod^  <"  The  sum 
previously  offered." 

If  after  receiving  this  offer  and  notice  the  landowner  expresses  his  desire  to 
have  the  matter  referred  to  arbitration  under  s.  23,  the  offer  and  notice  may 
be  apparently  withdrawn,  and  a  new  offer  made.  Whether  the  company  has 
a  right  to  withdraw  the  notice  without  such  expression  of  desire  for  arbitra- 
tion or  without  the  consent  of  the  other  party  is  doubtful,  but  if  they  did  sg^ 
and  the  other  side  did  not  object,  apparently  both  offer  and  notice  would  be 
withdrawn  (Fitzhardinge  v.  Gh^vceder  and  Berkeley  Canal  Co.  (1872X  L.  K 
7  Q.  B.  776,  per  Blacrburx,  J.,  at  p.  782).  An  offier  made  under  this  section 
is  not  withdrawn  by  a  notice  of  a  desire  for  arbitration  under  s.  23,  and  enures 
for  the  benefit  of  the  promoters  (La^elles  v.  Sicantea  ScJiool  Board  (1899X 
69  L.  J.  Q.  B.  24). 

If  the  promoters  make  an  offer  before  sending  the  notice,  it  is  open  to  them 
to  withdraw  that  offer  and  make  another  in  the  notice  of  their  mtention  to 
summon  a  jury  (Hayward  v.  Metropolitan  Rail.  Co.  (1864),  33  L.  J.  Q*  B.  73)l 
It  must  be  made  in  the  notice,  otherwise  it  is  of  no  avail  (R.  v.  Smith  (1892), 
67  L.  T.  197). 


Warrant  for  39,  ^^  every  ease  in  which  any  such  question  of  disputed 
jaryto"^^  compensation  shall  be  required  to  be  determined  by  the  verdict  of 
addressed  to  a  jury  the  promoters  of  the  undertaking  shall  issue  their  warrant 
to  the  sheriff,  requiring  him  to  summon  a  jury  for  that  purpose, 
and  such  warrant  shall  be  under  the  common  seal  of  the  promoters 
of  the  undertaking  if  they  be  a  corporation,  or  if  they  be  not  a 
corporation  under  the  hands  and  seals  of  such  promoters  or  any 
two  of  them  ;  and  if  such  sheriff  be  interested  in  the  matt<?r  in 
dispute  such  application  shall  be  made  to  some  coroner  of  the 
county  in  which  the  lands  in  question,  or  some  part  thereof,  shall 
be  situate  ;  and  if  all  the  coroners  of  such  county  be  so  interested 
such  application  may  be  made  to  some  person  having  filled  the 
office  of  sheriff  or  coroner  in  such  county,  and  who  shall  be  then 
living  there,  and  who  shall  not  l>e  interested  in  the  matter  in 
dispute  ;  and  with  respect  to  the  persons  last  mentioned  preference 
shall  be  given  to  one  who  shall  have  most  recently  served  either  of 
the  said  offices  ;  and  every  ex-sheriff,  coroner,  or  ex-coroner  shall 
have  power,  if  he  think  fit,  to  appoint  a  deputy  or  assessor. 

"Sheriif." — See  the  definition  in  s.  3  and  note,  ante,  p.  7. 

Where  any  of  the  lands  authorised  to  be  taken  are  situate  within  the  city  or 


Wakrant  fob.  SuHMONiKa  Jury.  75 

Kbertj  of  Westminster,  then  the  high  bailiff  of   the  city  and  liberty  of  Bect^  99. 

Weetmin^r  or  his  deputy  shall  be  deemed  to  be  substituted  for  the  sheriff  --— 

throQghoQt  these  enactments  dealing  with  the  assessment  of  compensation  for  Kotb. 
rach  lands  by  a  jury  (Lands  Clauses  Consolidation  Act,  1869,  s.  3,  post). 

"In  every  case." — This  must  now  be  taken  subject  to  the  exceptions 
provided  by  s.  41  of  the  Reffulation  of  Railways  Act,  1868  (31  &  32  Vict, 
c  119)  (see  poi^X  which  proviaes  that  questions  of  compensation  in  respect  of 
land.*  taken  or  iniuriously  affected  by  railway  companies,  which  are  to  be 
settled  by  the  verdict  of  a  jury  under  the  Lands  Clauses  Consolidation  Act, 
1845,  may,  on  the  application  of  either  party,  be  tried  in  one  ol'  the  superior 
courts  as  a  judge  may  order. 

Qnestions  of  disputed  compensation  under  s.  68  are  included  under  this 
section.    See  notes  to  t^.  38,  supra. 

"Shall  iflsne  their  warrant."— As  s.  18  provides  that  notice  shall  be 
KiTen  to  all  the  parties  interested,  each  party,  it  would  appear,  is  entitled  to 
liave  a  separate  jury  to  assess  his  claim.  In  a  case  under  the  City  Iniprove- 
ment  Act,  1847  (10&  11  Vict,  c  cclxxx.),  this  principle  was  applied  and  an 
injonction  granted  restraining  the  city  of  London  from  proceeding  to  trial 
upon  a  precept  according  to  which  the  claims  for  compensation  in  a  house. 
Bade  by  the  under-lessee  and  by  under-tenants  to  him,  would  have  been 
required  to  be  assessed  by  one  jury  upon  one  trial,  Giffard,  V.-C,  expressing 
the  opinion  that  it  is  the  right  of  a  person  who  pro])erly  makes  a  sepai'ate 
claim,  to  have  a  separate  jury,  a  separate  assessment  of  whatever  is  due  to  him, 
a  separate  verdict,  and  a  separate  payment,  and  that  upon  the  pnecipe  in 
question  the  judge  could  not  take  that  course  as  he  must  act  in  direct  and 
strict  accordance  with  the  prrndpSy  and  the  verdict  and  judgment  and  all 
proceedings  must  follow  its  terms,  and  he  can  have  no  discretion  to  depart 
irom  it  in  any  req>ect  (Abrahams  v.  Mayor  of  Londtyti  (1866),  L.  R.  6  £q. 
«85,635X; 

A  motion  for  an  injunction  was,  however,  dismissed  where  the  precept 
under  the  same  Act  required  the  differeut  interests  of  the  same  person  in 
different  premises  to  be  assessed  all  together  {Starr  v.  Mayor  of  Lotuioii  (1869), 
7  Brj.  238).  See  EccUsiaslical  Commissioners  v.  Commissioners  of  Sewers  (1880), 
14  CL  D.  305,  and  see  s.  18,  note  *'  Effect  of  notice.'' 

Compellina  promoters  to  issue  their  rvarrant. — As  the  delivery  of  a  notice  to 
treat  gives  the  landowner  the  right  to  have  the  value  of  the  land  asijessed  and 
the  amount  paid,  the  promoters  of  an  undertaking  will  be  compelled  bv 
nandamns  to  issue  a  warrant  to  the  sheriff  to  summon  a  jury  under  this 
section  within  a  reasonable  time  after  such  notice.  The  procedure  may  be  by 
motion  for  the  prerogative  writ  or  by  action  {Fotherhy  v.  Metropolitan  Rail.  Co, 
(1866X  L  R.  2  C.  P.  188  ;  i2.  v.  Mayor  of  London  (1867),  16  L.  T.  673). 

Similarly,  where  the  special  Act  required  six  months'  notice  to  be  given  to 
the  owners  of  interests  in  lands  required  lo  be  taken,  and  an  occupier  of 
premises  had  removed  after  receiving  such  notice,  and  in  consequence  thereof 
he  was  held  entitled  in  an  action  to  a  mandamus  to  compel  them  to  proceed 
and  to  substantial  damages  {Morgan  v.  Metropolitan  Rail  Co.  (1868),  L.  R. 
4  C.  P.  97  ;  and  see  Birch  v.  Vestry  of  St.  Marylebone  (1869),  20  L.  T.  (n.s.) 
6971 

Where  arbitration  proceedings  to  settle  the  value  of  land  had  fallen  thmugh, 
and  the  landowner  had  given  notice  to  the  company  requiring  them  to  issue 
their  i»-arrant  for  a  jury  to  assess  the  amount,  it  was  held,  on  motion  for  a 
prerogative  writ,  that  the  claimant  was  entitled,  after  refusal  by  the  company, 
to  a  mandamus  to  compel  them  to  issue  their  warrant ;  that  it  was  enough  to 
show  a  refusal  ;  and  that  no  formal  notice  to  the  company  was  re(iuire(l  {In  re 
South  Yorkshire,  Doneaster  and  Goole  Rail.  Co.,  Ex  parte  Senior  (1849),  18  L.  J. 
Q.  B.  333). 

As  to  a  case  of  refusal  to  grant  mandamv4  prior  to  the  Lands  Clauses  Acts, 
9te  Ex  parte  Parkes  (1841%  9  D.  P.  C.  614. 

Practice  as  to  mandamus. — See  s.  21,  note  "  Maivdamun,^  ante,  p.  47. 
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8tei.  98.         Fortn  of  warrant — See  form,  Appendix. 

—  The  precept  or  warrant  must  be  consistent  with  the  notice  to  treat  and  ought 

KoTK.        not  to  contain  less  or  more   than  therein  contained,  except  in  the  case 

where  the  parties  have  agreed  as  to  the  price,  otherwise  the  promoters  will  be 

restrained  from  proceedings  as  to  part  of  the  lands  {Stone  v.  Commercial  Rail. 

Co.  a839X  1  Rail.  Cas.  375). 

If  they  are  inconsistent  and  the  landowner  nevertheless  appears,  and  the 
case  proceeds  in  the  usual  ^i^ay,  he  will  be  held  to  have  waived  the  objection 
{Ex  parte  Crawshaw  Bailey  (1852X  Bail  Ct.  Cas.  66). 

In  issuing  a  warrant  to  a  sheriff  to  summon  a  jury  to  assess  compensation 
imder  s.  68,  it  is  not  advisable  that  the  warrant  should  call  upon  them  to 
assess  the  damages,  *'if  any,"  but  the  verdict  will  not  be  quashea  if  the  jury 
return  the  damages  at  VitZ  {R.  v.  Lancaeter  and  Predon  Rail  Co.  (1845), 
6  Q.  B.  759). 

"Promoten  of  the  nndertakiiiff."— See  definition,  s.  2,  and  as  to  being 
under  their  hands  and  seal,  see  s.  6,  note  "To  agree,"  ante,  p.  11.  As  to  a 
question  as  to  who  were  commissioners  under  a  local  Act  for  the  purpose  of 
summoning  a  jury,  see  Oetler  v.  Cooke  (1852),  18  Q.  B.  831. 

"If  such  shttriir  be  intereeted."— By  s.  3,  «upra,  unless  there  be  some- 
thing either  in  the  8ubject  or  context  repugnant  to  such  construction,  the 
word  "sheriff"  shall  include  under-sheriff  or  other  le^lly  competent  deputy. 
It  has  been  held,  however,  that,  in  the  above  expression  in  this  section,  there 
is  something  repugnant  to  such  construction,  and  that,  if  the  imder-sheriff 
is  interested  as  a  shareholder  in  the  company,  the  warrant  may,  nevertheless, 
be  properly  issued  to  the  sheriff.  In  such  a  case,  the  under-sheriff  ought  not 
to  intermeddle,  but  the  sheriff  should  either  take  the  inquisition  himself  or 
appoint  a  competent  disinterested  deputy  {Worsley  v.  SoiUh  Devon  Bail.  Co. 
(1851),  16  Q.  B.  D.  539 ;  ExparU  Baddeley  (1849),  5  Rail.  Cas.  542). 

If  there  are  two  sheriffs  and  one  is  interested,  the  precedents  seem  to 
establish  the  practice  that  the  process  should  go  to  the  other  and  not  to  the 
coroner  {Letsom  v.  Bickley  (1816X  5  M.  &  S.  144,  and  cases  there  cited). 

This  provision  against  the  interest  of  the  sheriff  was  introduced  for  the 
protection  of  the  party  against  whom  the  interest  would  operate,  and  he  may 
waive  the  objection  if  he  so  elects.  So  that  where  the  under-sheriff  acted,  but 
gave  notice  of  his  interest  l)efore  any  step  was  taken,  and  no  objection  was 
taken,  the  objection  was  held  to  have  been  waived,  and  a  certiorari  to  bring  up 
the  proceedings  refused  {Ex  parte  Baddeley  (1849),  5  RaiL  Cas.  542  ;  and  see 
Corrtgal  v.  Lmidon  and  Blackwall  Rail  Co.  (1843),  3  Rail.  Cas.  411). 

If  the  sheriff  is  interested  (as  being  a  shareholder),  a  certiorari  will  issue  to 
bring  up  the  inquisition,  notwithstanding  the  provision  in  s.  145,  poei,  and 
notwithstanding  that  no  damage  ha-s  been  occasioned  in  consequence  {R,  v. 
London  and  NoHh  Western  Rail.  Co.  (1863),  9  L.  T.  (n.s.)  423  ;  and  see  JEr 
paHe  Baddeley  {lS49)y  5  Rail.  Cas.  542). 

As  to  the  interest  that  will  disqualify  a  sheriff,  it  must  be  a  direct  pecuniary 
interest  and  not  remote  or  contingent,  the  principle  heina  the  same  as  that 
according  to  which  a  man  at  common  law  is  disnualifiea  from  acting  as  a 
judge.  See  as  to  thi?,  s.  3,  definition  "Justice."  Tnus,  where  at  the  time  of 
the  summoning  of  a  jury,  and  the  taking  of  an  inquisition  on  a  warrant  issued 
to  the  sheriff,  the  sheriff  was  a  shareholder  in  a  company  between  which 
company  and  the  one  issuing  the  warrant  there  was  an  executory  contract  by 
which  the  two  might  become  amalgamated,  it  was  held  that  this  interest  was 
too  contingent  and  remote  and  not  direct  and  certain,  and  that  the  pitxseedin^ 
were  therefore  valid  {R.  v.  Manchester,  Sheffield  and  Lincolnshire  RaiL  Co. 
(1867),  L.  R.  2  Q.  B.  336). 

From  the  same  case  it  would  appear  that  if  the  sheriff  is  interested  the 
pi-oceedings  would  be  invalid,  although  the  under-sheriff  acted  and  the  sheriff 
did  not  interfere  at  all. 

If,  in  the  case  of  local  improvement^,  the  sheriff  is  a  ratepayer  and  liable  to 
be  rated  in  respect  of  the  same,  this  is  sufficient  interest  to  disqualify  him, 
unless  there  is  a  proviso  in  the  special  Act  that  he  is  not  thereby  to  oe  dis- 
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abled.    To  show  mere  opportunity  of  knowledge  will  not  be  sufficient  to     Sect.  99. 
proTC  that  the  interest  has  been  waived  (R  v.  Sheriff  of  Watwichhire  and         - — 
Corporation  of  Birmingham  (1865),  3  W.  R.  164),  Nora. 

"To  appoint  a  deinity." — The  sheriff  may  also  appoint  a  deputy  according 
to  the  definition  in  s.  3,  guproy  p.  4. 

The  deputy  should  continue  to  hold  the  inquiry  although  his  princi^l  mav 
be  present  during  part  of  it,  and  he  should  sign  it  in  the  name  of  nis  principal, 

and  may   add  "bv  y  his  deputy"  (A  v.  Perhin  (1846),  7  Q,  B.  166; 

Strovd  T.  TFaUs  (1846X  3  D.  &  L.  799). 

40.  Throughout  the  enactments  contained  in  this  Act  relating  Provisions 
to  the  reference  to  a  jury,  where  the  term  "  sheriff"  is  used,  the  JJghSff^o 
provisions  applicable  thereto  shall  be  held  to  apply  to  every  coroner  apply  to 
or  other  person  lawfully  acting  in  his  place  ;  and  in  every  case  in 
which  any  such  warrant  shall  have  been  directed  to  any  other 
person  than  the  sheriff  such  sheriff  shall,  immediately  on  receiving 
nodoe  of  the  delivery  of  the  warrant,  deliver  over,  on  application 
for  ^t  purpose,  to  the  person  to  whom  the  same  shall  have  been 
directed,  or  to  any  person  appointed  by  him  to  receive  the  same, 
the  jurors  book  and  special  jurors  list  belonging  to  the  county 
where  the  lands  in  question  shall  be  situate. 

"fflieri£" — See  definition,  s.  3,  and  note. 

The  enactments  referred  to  are  more  particularly  ss,  41 — 46,  47 — 50,  and 
57,  and,  as  to  special  juries,  ss.  64,  66. 

"Goroiiar  or  other  perBon." — As  to  when  the  coroner  may  act,  and  as  to 
what  other  persons  may  act,  see  s.  39,  mpra, 

41>  Upon  the  receipt  of  such  warrant  the  sheriff  shall  summon  Jury  to  be 
a  jury  of  twenty-four  indifferent  persons,  duly  qualified  to  act  as  s^'""*^"^^- 
common  jurymen  in  the  superior  courts,  to  meet  at  a  convenient 
time  and  place  to  be  appointed  by  him  for  that  purpose,  such  time 
not  being  less  than  fourteen  nor  more  than  twenty-one  days  after 
the  receipt  of  such  warrant,  and  such  place  not  being  more  than 
eight  miles  distant  from  the  lands  in  question,  unless  by  consent  of 
the  parties  interested,  and  he  shall  forthwith  give  notice  to  the 
promoters  of  the  works  of  the  time  and  place  so  appointed  by  him. 

"Such  warrant"  is  the  warrant  which,  by  s.  39,  the  promoters  are 
required  to  issue. 

"EDierifl;"  or  other  person  acting.    See  ss.  39  and  40. 

Fees. — A  scale  of  fees  to  be  charged  by  a  sheriff  in  connection  with 
iixiuiries  under  this  Act,  has  been  made  under  the  Sheriffs  Act,  1887  (60  & 
M  Vict  c  66),  by  order  of  the  Lord  Chancellor,  and  dated  August  2nd,  1900. 
It  is  ss  follows : 

Scale  of  Shsbiff's  Fees  fob  Inquibxes  undeb  the  Lands  Clauses 

ACT,  1845. 

£  «.  d. 

1.— Kotice  of  nomin&tiDg  special  jary         0  6  0 

3.— Notice  of  holding  inquiry           ...        0  5  0 

3.^Noininating  jury 2  2  0 

4.~Notic«9  of  reducing          0  5  0 


£    «. 

d. 

1     1 

0 

1     4 

0 

2    S 

0 

0    5 

0 

5     5 

0 

10  10 

0 

0  13 

4 

1     1 

0 

2     2 

0 

0  10 

0 

0     5 

0 

0     5 

0 

1     1 

0 
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^^^'  ^'        5.— RedaciQj? 

^  fi. — Twenty-four  warranU  to  mammon  special  jary  

noTK.  7 — Summoning  officer,  2#.  each       

8. — Attending,  engaging  room,  and  afterward.4  attending  arranging 

room       

9. — For  hire  of  room — reasonable  amount  actaally  paid 

jQ /Presiding  in  court  and)  three  hours 

\ Preparing  inquisition /all  day  

11. — Attending  Aling  inquisition        

12. ^Incidental  expen<9es  

18.— Clerk  

14. — Usher*        

15.— Copy  warrant        

16. — Subpoena  for  three  names  

17. — Unaer-sherifTs  view  (if  required)         

18.  -Travelling   allowance   for    under-sheriff   and   clerk  —  reasonable 

expenses  actually  incurred      ••        ...  — 

Note. — Common  jury  same  as  special  jury. 

"Shall  summon/' — If  the  warrant  has  been  properly  issued  to  the  sheriff, 
he  must  summon  the  jury  and  proceed,  and  if  he  refuse,  a  mandamm  will 
issue  ordering  him  to  proceed  (tValker  v.  London  and  BUukwdU  Rail,  Co. 
(1842),  3  Q.  B.  744).  In  that  case  the  sheriff  having  summoned  a  jury 
refused  to  proceed  on  the  $n^und  that  he  was  of  opinion  that  the  precept  ditl 
not  authorise  him  to  take  their  verdict. 

If  the  i»heriff  make  default  in  any  of  the  matters  i-equired  to  be  done  by 
him,  he  is  liable  under  s.  44,  pod^  p.  80,  to  a  penalty  of  £50. 

Postponement. — In  a  case  under  a  local  improvement  Act  where  the  precept 
issued  to  the  recorder  as  judge  of  the  mayors  court  to  summon  a  jury  for  a 
day  named,  and  he  at  the  request  of  the  landowner  postponed  the  execution 
of  the  precept,  the  company  applied  for  a  inandamut  to  compel  him  to  proceed, 
or  in  tne  alternative  for  a  certiorari  to  brin^  up  his  order  for  postponement  to 
be  quashed.  It  was  held  that  the  recorder  had  no  power  to  postpone  the 
proceedings,  and  the  certiorari  wms  granted  as  the  proper  remedy.  It  proved, 
nowever,  a  futile  remedy  in  this  case,  as  the  order  could  not  ie  brought  up 
and  quashed  until  after  the  date  to  which  the  proceedings  were  postponed  had 
passed  (Galloway  v.  Corporation  of  London  (1866),  12  Jur.  (n.s.)  182). 

Verdict  of  jury  tet  aside. — Where  the  verdict  of  a  jury  has  been  set  aside  by 
a  superior  court,  it  is  the  duty  of  the  sheriff  to  proceed  under  the  old  warrant, 
and  to  summon  a  fresh  jury.  The  claimant  ought  not  lo  give  a  fresh  notice, 
and  the  promoters  are  not  remiired  to  issue  a  new  warrant  (Horrocki  v.  Metro- 
politan Rail.  Co.  (1865),  19  C.  B.  (n.8.)  139).  In  the  case  of  a  railway  company, 
the  claimant  cannot  apply  after  the  verdict  has  been  set  aside  to  a  jucige  of 
the  High  Court,  to  have  the  case  tried  in  the  High  Court,  under  the  Regulation 
of  Railways  Act,  1868  (31  &  32  Vict.  c.  119)  {Tanner  v.  Swindon  Rail  Co.  (1881X 
45  L.  T.  209). 

"Oommon  Jurymen  in  the  superior  conrts."— This  is  regulated  by 
many  statutes,  of  which  the  principal  are .6  Qeo.  4,  c.  50,  and  the  Juries  Act, 
1870  (33  &  34  Vict,  c  77), 

If  the  jurymen  are  disqualified  they  may  be  objected  to  by  challenge,  as 
provided  in  s.  42,  tn/ra,  and  the  court  will  not  set  aside  a  verdict  on  the 
ground  that  some  of  the  jurymen  were  not  qualified  if  they  have  not  been 
challenged  (In  re  Chelsea  JVaierworks  Co.,  Ex  parte  Phillips  (1855),  10  Ex. 
731). 

If  a  juror  so  summoned  does  not  appear,  he  is  liable  to  a  penalty  of  £10 
unless  he  can  show  reasonable  excuse  (e.  44,  infra). 

"Give  notice  to  the  promoters."— The  promoters  roust  then  give  ten 
days*  notice  to  the  other  party  by  s.  46. 
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42-  Out  of  the  jurors  appearing  upon  such  summons  a  jury  of    Sect.  42. 
twelve  persons  shall  be  drawn  by  the  sheriflF,  in  such  manner  as  jury  to  be 
juries  for  trials  of  issues  joined  in  the  superior  courts  are  by  law  impanelled, 
required  to  be  drawn,  and  if  a  sufficient  number  of  jurymen  do 

not  appear  in  obedience  to  such  summons  the  sheriff  shall  return 
other  indifferent  men,  duly  qualified  as  aforesaid,  of  the  bystanders, 
or  others  that  can  speedily  be  procured,  to  make  up  the  jury  to 
the  number  aforesaid  ;  and  all  parties  concerned  may  have  their 
lawful  challenges  against  any  of  the  jurymen,  but  no  such  party 
shall  challenge  the  array. 

"Are  by  law  re^niied  to  be  drawn."— See  6  Gea  4,  c.  60,  and  33  & 
U  Vict.  c.  77. 

"Duly  ^naliiied  as  aforesaid,"  as  provided  in  s.  41. 

"Qf  the  bystanders." — These  are  called  talesmen  and  may  be  challenged 
as  the  others  (6  Geo.  4,  c.  50). 

"Their  lawM  challenges."— These  are  challenges  of  the  individuals, 
adled  challenges  of  the  polls  as  distinguished  from  challenges  to  the  array. 
Sir  E.  Coke  reduced  the  grounds  of  challenge  to  four  : 

1.  Pr-^ter  honoris  respecium,  e.g,y  a  peer  of  Parliament  who  may  be  challenged 

by  either  party,  or  may  excuse  himself. 

2.  Propter  defectum^  for  defect  of  birth,   if  the  person  is  an  alien,  not 

domiciled  or  naturalised ;  defect  of  sex,  as  no  female  can  serve  ; 
defect  of  estate  or  qualification,  as  to  age  and  property. 

3.  Propter  affectunij  for  suspicion  of  bias  or  partiality  such  as  relationship 

or  interest. 

4.  Propter  delictum^  for  conviction  of  some  crime.    Co.  Litt.  156  b,  and 

the  Juries  Act,  .1825  (6  Geo.  4,  c  50),  ss.  27,  29,  50. 

If  the  jurymen  are  not  qualitied,  this  point  cannot  be  raised  after  verdict, 
if  they  have  not  been  challenged  as  herein  provided  (7n  re  Chelsea  Water- 
«wfe  C%i.,  ExparU  Phillips  (1855),  10  Ex.  731). 

In  a  case  wnere  twelve  jurymen  were  chosen  to  assess,  and  one  was  taken  ill 
before  any  hearing  had  taken  place,  and  another  was  chosen  to  take  hi-s 
place,  and  duly  sworn  and  not  challenged,  although  objection  was  taken,  the 
court  refused  to  allow  this  objection  to  be  raisea  by  the  promoters  in  an 
action  by  the  landowner  to  recover  the  amount  of  the  verdict  {Cooling  v. 
Grtat  Northern  Rail  Co.  (1850),  15  Q.  B.  486). 

'* Shall  challenge  the  array."— That  is  a  challenge  of  all  the  jurors 
appearing  collectively,  on  account  of  some  partiality  or  default  of  the 
iheriff. 

43-  The  sheriff  shall  preside   on  the  said   inquiry,   and   the  Slieriff 
party  claiming  compensation  shall  be  deemed  the  plaintiff,  and  t<>  preside, 
!»hall  have  all  such  riojhts  and  privileges  as  the  plaintiff  is  entitled  to  be  huih- 
to  in  the  trial  of  actions  at  law  ;  and  if  either  party  so  request  in  '"°"^***- 
writing,  the  sheriff  shall  summon  before  him  any  person  considered 
necessary  to  be  examined  as  a  witness  touching  the  matters  in 
question  ;  and  on  the  like  request  the  sheriff  shall  order  the  jury,  or 
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^^^  ^  any  six  or  more  of  them,  to  view  the  place  or  matter  in  con- 
troversy, in  like  manner  as  views  may  be  had  in  the  trial  of 
mictions  in  the  superior  comrts. 

The  sheriif,  or  the  other  persons  referred  to  in  $«.  3,  39,  40  of  this  Act, 
and  s.  3  of  the  Lands  Clauses  Consolidation  Act,  1869,  and  see  notes  to  these 
sections. 

In  a  case  prior  to  the  Lands  Clauses  Act,  1869,  where  the  deputy  hi^h 
bailiff  of  Westminster  presided,  and  the  case  was  conducted  before  him 
without  objection,  one  of  the  parties  applied  for  a  certiorari  to  have  the 
verdict  quashed  for  want  of  jurisdiction  ;  out  the  court  refused  to  assist  the 
applicants  by  this  remedy  (Emanuel  Hospital  v.  Metropolitan  Didrid  Rail.  Co. 
(1869),  19  L.  T.  692). 

"All  such  lights  and  priyileges."— The  sheriff  must  act  in  direct  and 
strict  accordance  with  the  warrant,  and  the  verdict  and  all  proceedings  must 
follow  its  terms,  and  he  has  no  discretion  to  depart  from  it  in  any  respect 
(Abrahams  v.  Mayor  of  London  (1868),  «  Eq.  625,  635)  ;  and  see  note  to 
s.  18, "  Effect  of  notice,**  and  s.  39,  note,  <<  Shall  issue  their  warrant." 

The  jury  must  be  sworn  before  they  proceed  to  the  inquiry  (s.  48  and 
note). 

Under  a  similar  provision  in  a  local  Act,  it  was  contended  that  the  rights 
and  privileges  there  spoken  of,  included  a  right  to  costs,  but  it  was  held  that 
these  words  were  clearly  intended  not  for  this  purpose,  but  to  regulate  the 
general  course  of  proceedings,  to  remove  doubts  concerning  the  right  to 
begin,  and  to  show  in  other  respects  how  the  inouisition  should  be  conducted 
(Rex  V.  Gardner  (1837),  6  Ad.  i  E.  112,  117).  The  same  point  was  raised  on 
similar  words  in  another  local  Act,  and  the  above  case  was  followed 
(R  V.  Sheriff  of  Warxoichhire  (1841),  2  Rail  Cas.  661). 

"  Ab  a  witnesa." — By  s.  45,  infra^  any  person  summoned  as  a  witness, 
who  does  not  attend,  is  liable  to  a  penalty  of  £10,  but  his  reasonable  expenses 
must  have  been  tendered  to  hiin. 

"View."— In  the  High  Court  this  is  regulated  by  the  Rules  of  the  Supreme 
Court,  Order  50,  rr.  3  and  5.  By  these  the  court  or  a  judge  has  power  upon 
the  application  of  any  party  to  a  cause  or  matter,  and  upon  such  terms  as  may 
be  just,  to  make  any  order  for  the  inspection  by  a  jury  of  any  property  or 
thing  being  the  subject  of  such  cause  or  matter,  or  as  to  which  any  question 
may  arise  therein,  and  for  all  or  any  of  the  purpoees  aforesaid  to  authorise 
any  persons  to  enter  upon  or  into  any  land  or  building  in  the  possession  of 
any  party  to  such  cause  or  matter. 


Penalty 
on  sheriff 
and  jury  for 
default. 


44- — If  the  sheriff  make  default  in  any  of  the  matters  herein- 
before required  to  be  done  by  him  in  relation  to  any  such  trial  or 
inquiry,  he  shall  forfeit  fifty  pounds  for  every  such  offence,  and  such 
penalty  shall  be  recoverable  by  the  promoters  of  the  undertaking 
by  action  in  any  of  the  superior  courts  ;  and  if  any  person  sum- 
moned and  returned  upon  any  jury  under  this  or  the  special  Act, 
whether  common  or  special,  do  not  appear,  or  if  appearing  he 
refuse  to  make  oath,  or  in  any  other  manner  unlawfully  neglect 
his  duty,  he  shall,  unless  he  show  reasonable  excuse  to  the  satis- 
faction of  the  sheriff,  forfeit  a  sum  not  exceeding  ten  pounds,  and 
every  such  penalty  payable  by  a  sheriff'  or  juryman  shall  be  applied 
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in  satisfaction  of  the  costs  of  the  inquiry,  so  far  as  the  same  will     Sect.  41 
extend;  and  in   addition  to  the  penalty  hereby   imposed   every 
9nch  jnr3rman  shall  be  subject  to  the  same  regulations,  pains,  and 
penalties  as  if  such  jury  had  been  returned  for  the  trial  of  an  issue 
joined  in  any  of  the  superior  courts. 

^  In  the  matters  hereinbefore  required  to  be  done  by  him,'* — These  are  the 
matters  mentioned  in  ss.  40—43.  As  to  the  fees  payable  to  a  sheriff,  see  note 
to  9.  41,  anie^  p.  77. 

'*  Sliall  be  recoreiable." — By  s.  136,  infroj  penalties  under  this  Act  are 
recoverable  by  summarr  procedure  before  justices.  The  case  of  the  sheriff  is 
by  this  section  excepted,  and  the  procedure  against  him  is  by  action. 

"BegnlatioDB,  iMuns,  and  penalties."— As  to  regulations,  see  11  & 
18  Vict,  c  125,  8.  69  ;  33  &  34  Vict.  c.  77,  s.  31.  As  to  fines,  see  6  Geo.  4, 
c.  50,  as.  38,  51,  53,  54. 

45-  If  any  person  duly  summoned  to  give  evidence  upon  any  Penalty  on 
such  inquiry,  and  to  whom  a  tender  of  his  reasonable  expenses  ^^^^ 
shall  have  been  made,  fail  to  appear  at  the  time  and  place  specified  default, 
in  the  summons,  without  sufficient  cause,  or  if  any  person,  whether 
snmmoned   or   not,  who  shall  appear  as  a  witness  refuse  to  be 
examined  on  oath  touching  the  subject  matter  in  question,  every 
person  so  offending  shall  forfeit  to  the  party  aggrieved  a  sum  not 
exceeding  ten  pounds. 

''Daly  smnmoned,"  i.^,  summoned  by  the  sheriff  as  provided  in  s.  43 
tupra.  « 

"  To  be  examined  on  oath "  or  affirmation  in  the  cases  provided  for  by 
the  Oaths  Act,  1888.    See  as  to  this,  the  note  to  s.  32,  ante^  p.  61. 


46,  Not  less  than  ten  days'  notice  of  the  time  and  place  of  the  Notice  of 
Inquiry  shall  be  given  in  writing  by  the  promoters  of  the  under-  "»<l^"ry. 
taking  to  the  other  party. 

"Ten  days'  notice." — By  a.  41,  the  sheriff  fixes  the  time  and  place  within 
the  limits  there  mentioned,  and  ^ives  notice  thereof  to  the  promoters ;  the 
promoters  by  this  section  give  notice  to  the  other  party. 

In  a  Scotch  case  under  a  similar  enactment  in  the  Lands  Clauses  Consoli- 
dation (Scotland)  Act,  1845,  it  was  held  that  the  provision  was  imperative  and 
not  merely  directory,  and  applied  to  special  as  well  as  common  juries,  but  that 
it  might  be  waived  by  the  party  for  whose  benefit  it  was  enacted,  and  that 
sQch  waiver  may  be  inferred  from  his  conduct,  as  when  he  attended  before 
the  sheriff  and  agreed  to  the  fixing  of  the  day  (Lang  v.  Glasgow  Court  Hoicse 
Cr/mmisnoners  (1871X  9  Ct.  of  Sess.  Cas.,  3rd  series,  768). 

In  cases  where  the  compensation  is  required  to  be  assessed  by  a  jury  under 
8. 68,  the  limit  of  time  within  which  they  can  make  an  offer  to  save  them 
fr>)m  having  to  pay  the  costs  of  the  claimant  under  s.  51,  is  at  the  time  of 
giving  notice  under  this  section.  See  s.  38,  note,  "  They  shall  give  not  less 
than  ten  days'  notice,"  and  s.  51,  note. 
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Sect  47.  47.  If  the  party  claiming  compensation  shall  not  appear  at  the 

If  the  party  *"^^  appointed  for  the  inquiry  such  inquiry  shall  not  be  further 

make  default  proceeded  in,  but  the  compensation  to  be  paid  shall  be  such  as 

not  ^^^  shall  be  ascertained  by  a  surveyor  apjwinted  by  two  justices  in 

proceed.  manner  hereinafter  proided. 

'  Shall  not  appear,"  t.e.,  after  due  notice  to  him  for  that  purpose  provided 
by  B.  46,  and  see  s.  59. 

"  Two  Justices. "—^e  definition,  s.  3. 

"  In  maimer  liereinafter  provided/'  t.«., in  88.  59—63. 


Jur3'tobe  48.  Before   the  jur}'   proceed   to  inquire   of  and   assess  the 

sworn.  compensation  or  damage  in  resi)ect  of  which  their  verdict  is  to  be 

given  they  shall  make  oath  that  they  will  truly  and  faithfully 
inquire  of  and  assess  such  com pen.sation  or  damage  ;  and  the  sheriff 
shall  administer  such  oaths  as  well  as  the  oaths  of  all  persons 
csilled  upon  to  give  evidence. 

"Oaths"  or  affirmation  in  the  cases  when  affirmations  may  l>e  made in^ttead 
of  an  oath  taken.  See  the  Oaths  Act,  1888  (51  &  52  Vict.  c.  46),  and  note 
"Affirmation,"  to  8.  32,  ante,  p.  61. 

Sums  to  be         49,  Where  such  inquirj'  shall  relate  to  the  value  of  lands  to 

Surohase  of     ^^  purchased,  and  also  to  compensation  claimed  for  injury  done 

Lands  and  for  Or  to  be  done  to  the  lands  held  therewith,  the  jury  shall  deliver 

be  asM^^      their  verdict  separately  for  the  sum  of  money  to  be  paid  for  the 

separately,      purchase  of  the  lands  required  for  the  works,  or  of  any  interest 

therein  belonging  to  the  party  with  whom  the  question  of  disputed 

compensation  shall  have  arisen,  or  which   under   the  provisions 

herein  contained  he  is  enabled  to  sell  or  convey,  and  for  the  sum 

of  money  to  be  paid  by  way  of  compensation  for  the  damage,  if 

any,  to  be  sustained  by  the  owner  of  the  lands  by  reason  of  the 

severiog  of  the  lands  taken  from  the  other  lands  of  such  owner,  or 

otherwise  injuriously  affecting  such  lands  by  the  exercise  of  the 

powers  of  this   or  the    special   Act,   or    any   Act    incorporated 

therewith. 


Principles  upon  which  Talue  and  oompesBation  to  be  aaseeeed.— The 
cases  upon  these,  when  land  has  been  or  is  to  be  taken,  are  collected  in  the 
note8  to  8.  63,  and  the  cases  when  lands  are  injuriously  affected  without  land 
held  therewith  l)eing  taken,  are  collected  in  the  notes  to  a.  68.  By  s.  63  it  is 
provided  that  justices,  arbitrators,  and  surveyors  in  aaeessing  compexisatioD 
shall  have  regard  to  the  same  matters,  as  the  jury  under  ».  49.  Although  the 
words  in  the  two  sections  are  slightly  different  tliere  can  be  no  doubt  that  the 
legislature  intended  that  the  same  measure  of  compensation  should  exist  in 
all  cases  whether  determined  bv  arbitrators  iustices,  surveyors,  or  juries 
{Holt  V.  Gas  Lvjht  and  Coke  Co,  (1872),  L.  R,  7  Q.  B.  728,  736).  The  as&essors 
of  compensation  mentioned  in  s.  63  are  not,  however,  required  thereby  to 
deliver  sejiarate  assessments.  See  In  re  Bradihaws  Arbitration  (1848X 
12  Q.  B.  562,  572. 
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"Shall  dOrm  tiieir  yerdict  separately."— If  the  jury  do  not  give     Sect.  4i. 
ibeir  Yerdict  separately  the  proceedings  will  not  necessarily  be  void.     In  two        ' 
eases  onder  similar  provisions  in  special  Acts  prior  to  the  Lands  Clauses       Nora. 
Acts,  such  words  were  held  not  to  be  in  the  nature  of  a  condition  but  to  be 
directoiy  only,  so  that  the  company  or  the  claimant  might  have  called  upon 
the  joiy  to  give  separate  verdicts  for  the  value  of  the  lands  and  for  the 
damage,  but  if  neither  party  call  upon  the  juiy  to  do  so  at  the  time,  they 
eaimot  afterwards  treat  the  verdict  as  a  nullity  and  obtain  a  mandamvs  to 
eompel  the  sheriff  to  summon  a  new  jury,  etc.,  nor  can  the  company  plead  it 
as  an  answer  to  an  action  "upon  the  verdict  {In  re  London  and  Greenwich 
BaU.  Co.  (1835),  2  A.  &  E.  678  ;  Corrigal  v.  London  and  Biackimll  Rail.  Co. 
(1843),  5  M.  &  G.  219,  249). 

In  a  case  where  a  jury  was  summoned  to  assess  the  value  of  a  lease  and 
damagea  by  severance  and  otherwise,  and  a  verdict  for  a  lump  sum  was 
agreed  by  counsel  to  be  taken  by  consent,  such  verdict  was  held  to  be  an 
aaseasment  of  the  claim,  and  to  include  both  the  value  of  the  interest  and 
damage  by  aeverence  and  loss  of  trade  (Re  North  London  Rail.  Co.,  Ex  parte 
Hayne  (1865),  12  L.  T.  (n.s.)  200). 

Jumdiction  of  jury. — ^See  note  to  s.  60  under  same  heading. 

60,  The  sheriff  before  whom  such  inquiry  shall  be  held  shall  Verdict  and 
give  judgment  for  the  purchase  money  or  compensation  assessed  jJJ  j^°ded. 
by  such  jury,  and  the  verdict  and  judgment  shall  be  signed  by  the 
sherifif,  and  being  so  signed  shall  be  kept  by  the  clerk  of  the  peace 
among  the  records  of  the  general  or  quarter  sessions  of  the  county 
in  which  the  lands  or  any  part  thereof  shall  be  situate  in  respect  of 
which  such  purchase  money  or  compensation  shall  have  been 
awarded ;  and  such  verdicts  and  judgments  shall  be  deemed 
records,  and  the  same  or  true  copies  thereof  shall  be  good  evidence 
in  all  courts  and  elsewhere  ;  and  all  persons  may  inspect  the  said 
verdicts  and  judgments,  and  may  have  copies  thereof  or  extracts 
therefrom,  on  paying  for  each  inspection  thereof  one  shilling,  and 
for  every  one  hundred  words  copied  or  extracted  therefrom  six- 
pence, which  copies  or  extracts  the  clerk  of  the  peace  is  hereby 
required  to  make  out,  and  to  sign  and  certify  the  same  to  be  true 


Sheriff.^-^^  definition,  ss.  3,  40. 

Jioifldiction  of  shoriir  and  Juxy.— rit/^.— The  jurisdiction  of  a  sheriff 
and  jury  is  confined,  as  in  the  case  of  justices  and  arbitrators,  to  settling  the 
amount  only,  and  they  cannot  determine  the  cbiimant's  interest  or  his  title 
to  tiw  amount  assessed  {R.  v.  Landcm  and  North  WeeUm  Rail.  Co.  (1854), 
3  E.  &  B.  443  ;  Cooper  v.  North  London  Rail.  Co.  (1865),  34  L.  J.  Ch.  373  ; 
Bmndom  v.  Brandon  (1864),  34  L.  J.  Ch.  333).  And  see  cases  collected  in 
&  23,  note  ''  The  same  shall  be  so  settled." 

Where  a  jury  is  summoned  to  assess  the  amount  claimed  by  a  party,  the 
promoters  are  not  precluded  thereby  from  subsequently  questioning  the 
nght  of  the  claimant  to  any  compensation,  whether  the  claim  is  made  for 
injurioiis  affection  under  s.  68  {East  and  West  Lidia  Docktt  v.  Gattke  (1851), 
3  Mac.  &  G.  155  ;  Read  v.  Victoria  Rail.  Co.  (1863),  32  L.  J.  Ex.  167  ;  Chap- 
manv.  Monmonthshire  Raihoay  and  Canal  Co.  (1857),  2  H.  &  N.  267),  or  for 
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Sect.  60.      an  interest  in  land  taken  {Cwtper  v.  North  Lafidon  Rail.  Co.  (1865),  34  L.  J.  Ch. 

- —         373).    Where  counsel  by  consent  agree  to  a  verdict  for  a  lump  sum  for  the 

IfOTB.        interest  taken,  and  for  damages,  that  does  not  preclude  the  promoters  from 

afterwards  disputing  the  claimant's  title  {ReHaym  (1865),  12  L.  T.  (n.8.)  200). 

Nor  does  a  proviso  in  the  special  Act  that  the  finding  shall  be  conclusive  pre- 

^        vent  the  promoters  from  afterwards  raising  the  question  of  the  claimant's 

^        title  {Barber  v.  Nottingham,  etc.  Canal  Co.  (1864),  16  C.  B.  (n.8.)  726). 

In  a  case  where  a  jury  inquired  into  the  claimant's  title  to  a  right  of  way, 
and  found  that  the  right  did  not  exist,  and  assessed  compensation  on  the 
assumption  that  it  did  not  exist,  the  whole  verdict  and  judgment  were  con- 
sidered bad  and  quashed  (/?.  v.  London  and  North  Western  Rail.  Co.  (1854), 
3  E.  &  B.  443). 

Similarily,  where  the  claimant  claimed  damages  for  loss  of  support  to 
premises  and  consequent  cracking,  and  the  jury  found  that  the  premises 
were  new,  and  the  laiid  would  have  sunk  if  the  buildings  had  not  been  there, 
and,  therefore,  found  that  the  claimant  was  entitled  to  no  compensatioa,  and 
assessed  no  damage  for  the  cracks,  the  verdict  was  held  bad.  See  Horrocks  v. 
Metropolitan  Rail.  Co.  (1863),  4  B.  &  S.  315.  It  is  open  to  the  jury, 
however,  to  find  that  no  damage  has  been  done,  and,  therefore,  find  no 
amount  due,  and  this  would  appear  to  be  the  proper  finding,  instead  of  find- 
ing, say,  a  farthing  due.  Nominal  damages  ought  not  to  be  awarded  (R.  v. 
LancasUr  and  Preston  Rail.  Co.  (1845),  6  Q.  B.  759). 

Collateral  mcUters. — The  jury  can  only  find  a  sum  of  money,  and  cannot 
order  anything  to  be  done,  as,  for  example,  to  direct  the  promoters  to  erect 
a  fence.  In  a  case  where  they  did  so,  the  verdict  was  not  set  aside  as  it  did 
not  appear  that  less  money  was  awarded  on  that  account  (J?,  v.  South 
Holland  Drainage  Trustees  (1838),  8  A.  &  E.  429).  But  the  verdict  of  a 
jury  was  quashed  where  it  awarded  beyond  the  value  of  the  land  a  sum 
apparently  for  the  purposes  of  building  a  bridge  to  join  the  severed  portions 
of  the  owner's  land  (/?.  v  South  Wales  Rail.  Co.  (1849),  13  Q.  B.  988  ;  cf. 
In  re  Bylesand  the  Ipstcich  Dock  Commissioners  (1855),  25  L.  J.  Ex.  53,  and 
note  to  s.  23. 

If  the  parties  consent  any  other  inquiry  may  be  made  by  the  jury  when  it 
is  a  special  one.     Section  56. 

Wrong  prificiple  of  compensation. — If  the  jury  proceed  on  a  wrong  principle 
of  compensation,  and  award  compensation  for  matters  which  are  not  the 
subject  of  compensation,  this  will  also  be  excess  of  jurisdiction,  and  the 
verdict  may  be  set  aside  unless  the  part  that  is  bad  can  be  separated  from 
the  others  {Caledonian  Rail.  Co.  v.  Ogilvy  (1856),  2  Macq.  229  ;  R.  v.  Scard 
(1894),  10  T.  L.  R.  545  ;  Re  Penny  and  South  Eastern  Rail.  Co.  (1857), 
7  E.  &  B.  660). 

Interest. — The  jury  have  not  power  to  award  interest  if  the  claimant  has 
left  his  claim  unascertained  for  years,  and  the  promoters  have  been  ready 
and  willing  to  meet  the  demand  {Caledonian  Rail.  Co.  v.  Carmichael  (1870), 
L.  R.  2  H.  L.  (Sc.)  56). 

Setting  aside  or  varying  the  verdict. — If  the  sheriff  and  jury  act  within 
their  jurisdiction  the  judgment  cannot  be  set  aside  or  varied.  If  they  act  in 
excess  of  their  jurisdiction  it  can  be  set  aside  or  varied. 

Whett  it  cannot  be  set  aside. — Section  145  of  this  Act  expressly  takes  away 
the  right  of  removing  any  proceeding  into  the  High  Courts  by  certiorari  or 
otherwise,  and  it  also  provides  that  no  proceeding  shall  be  quashed  or  varied 
for  want  of  form.  That  section  does  not  take  away  the  right  of  the  High 
Court  to  grant  a  certiorari,  but  a  writ  of  certiorari  can  only  issue  where  the 
jurisdiction  has  been  exceeded  {Coxrper  Essex  v.  Local  Boaid  for  Acton  (1889), 
14  App.  Cas.  153,  p.  160). 

The  verdict  cannot  be  set  aside,  although  there  has  been  misdirection, 
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improper  rejection  of  evidence,  or  perverseness  in  the  finding,  aa  it  could  be  in  a     Sect.  S(X 

trial  at  nia  prius  (R.  v.  Eastern  Counties  Bail.  Co.  (1843),  3  Bail.  Cas.  466  ;         

B.  V.  Lofidopt  and  North  Western  Rail  Co.  (1854),  3  E.  &  B.  443,  p.  475).  Nom 

And  the  court  has  no  power  to  grant  a  new  trial  of  an  issue  directed  under 
8.  41  of  the  Regulation  of  Railways  Act,  1868  (Birmingham  Land  Co.  v. 
London  and  North  Western  Bail.  Co.  (1889),  22  Q.  B.  D.  435). 

Nor  was  the  verdict  set  aside  for  irregularity  in  the  proceedings  where 
there  was  an  omission  to  strike  the  special  jury  in  sufficient  time  to  allow 
three  days  for  summoning  them,  in  consequence  of  which  only  eight  appeared 
and  ass^ised  the  compensation  (Ex  parte  Great  Western  Bail.  Co,  Be  Sheriff 
ofGloucegUr  (1851),  18  L.  T.  (o.s.)  92). 

Or  varied. — The  amount  cannot  afterwards  be  varied  if  the  jury  have 
acted  within  their  jurisdiction.  If  there  are  materials  upon  which  a  jury 
are  entitled  to  award  damages,  a  higher  court  cannot  review  their  finding, 
nor  can  it  be  said  that  their  jurisdiction  is  gone  because  the  jury  may  have 
awarded  too  much,  or  because  the  sheriff  may  have  over-stated  or  under- 
stated the  result  of  the  evidence  given  (Cowper  Essex  v.  Local  Board  for 
Acton  (1889),  14  App.  Cas.  153,  160,  168  ;  Streatham  Estates  Co.  v.  Commis- 
Mners  of  Public  Works  (1888),  52  J.  P.  615). 

Nor  can  the  company  allege  in  an  action  on  the  verdict  that  the  claimant 
is  only  entitled  to  a  sum  not  exceeding  £50,  as  such  a  plea  could  only  be 
good  where  the  compensation  claimed  was  under  that  sum  (Bead  v.  Victoria 
Station  and  Pimlico  Bail.  Co.  (1863),  1  H.  &  C.  826). 

When  it  am  he  set  aside. — If  the  sheriff  be  an  interested  party  the  verdict 
can  be  set  aside,  because  then  he  has  no  jurisdiction  (B.  v.  London  and 
North  Western  B/til.  Co.  (1863),  12  W.  R.  208),  and  if  the  jury  act  in  excess 
of  their  jurisdiction  it  can  also  be  set  aside,  and  the  proper  remedy  in  either 
of  these  cases  is,  notwithstanding  s.  145,  to  have  the  judgment  removed  by 
writ  of  certiorari  into  a  superior  court  and  quashed  (B.  v.  South  Wales  Bail. 
Co.  (1849),  13  Q.  B.  988  ;  Li  re  Petiny  a?ul  South  Eastern  Bail.  Co.  (1857), 
7  £.  &  B.  660,  and  cases  cited  in  the  notes  to  s.  145). 

After  the  sheriff  has  delivered  judgment  and  signed  it  as  required,  he 
would  appear  to  be  functus  officio^  and  a  prohibition  will  not  lie  to  prevent 
the  jud^ent  being  recorded  (Chahot  v.  Lord  Morpeth  (1844),  15  Q.  B.  446). 

(As  to  the  principles  guiding  the  courts  in  setting  aside  awards  under  this 
Act  see  s.  37,  p.  70,  note,  "  Setting  aside  and  remitting  awards.'*) 

In  the  case  of  B.  v.  Sheicard  (1880),  9  Q.  B.  D.  741,  Bramwell,  L.J.,  ex- 
pressed a  doubt  as  to  whether  the  court  had  jurisdiction  to  quash  an  inquisition 
which  was  good  upon  the  face  of  it.  This  point  was  referred  to  in  Mortimer  v. 
South  Wales  Rail.  Co.  (1859),  1  E.  &  E.  375,  where  it  was  held  that  if  the 
inquisition  is  good  on  the  face  of  it  no  plea  of  excess  of  jurisdiction  can  be 
tllowed  in  an  action  on  it.  It  was  suggested  that  the  proper  remedy  was 
^' certiorari, ^^  which,  however,  was  refused  in  that  case  (p.  382).  But  the 
pwnt  was  discussed  in  Penny  v.  South  Eastern  Bail.  Co.  (1857),  7  £.  &  B. 
660,  where  it  was  held  that  where  a  jury  have  taken  into  consideration  in 
swarding  compensation  one  claim  among  others  as  to  which  they  have  no 
jurisdiction  a  certiorari  will  lie,  although  such  excess  of  jurisdiction  does  not 
appear  on  the  face  of  the  proceedings  ;  the  excess  may  be  shown  by 
iffidavit. 

Sufficient  ought  to  appear  on  the  face  of  the  proceedings  themselves  to 
show  that  jurisdiction  exist-s ;  otherwise  they  may  be  void.  No  particular 
form  is  necessary,  and  it  is  sufficient  if  the  jurisdiction  is  made  substantially 
apparent  upon  the  face  of  the  documents  upon  a  reasonable  construction, 
and  if  the  'warrant  and  inquisition  be  annexed  together,  any  deficiency  in 
the  one  may  be  aided  by  reference  to  the  other  (Taylor  v.  Clemsoii  (1842), 
2  Q.  B.  978  ;  affirmed  H.  of  L.  (1844),  11  Ci.  &  F.  610  ;  and  Ostler  v. 
(hohe  (1849),  13  Q.  B.  143). 
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Baet.  60l         Where  the  sheriil  exceeds  his  JQriadiction  and  the  parties  do  not  make 

— —        any  objection  they  are  not  thereby  estopped  from  afterwards  objecting  to 

^•**'*'        the  want  of  jurisdiction,  as  it  Lb  the  duty  of  the  court  itself  to  see  whether 

it  has  jurisdiction  or  not  (jCodedoniau  Rail.  Co.  v.  Ogilry  (1856),  2  Macq. 

H.  L.  Cas.  229). 

Ami  varied. — In  that  last  case  the  jury  had  awarded  a  lump  sum  for 
severance  and  for  damage  caused  by  a  level  crossing.  The  House  of  Lords 
being  of  opinion  that  no  damages  could  be  rightly  claimed  for  the  level 
crossing  set  aside  the  verdict,  but  had  it  been  possible  to  sever  the  amounts 
the  court  stated  that  they  would  have  corrected  the  verdict.  And  see  also 
R.  V.  Scard  (1894),  10  T.  L.  R.  545. 

Time  to  apply. — In  order,  however,  to  succeed  on  an  application  for  a 
eertiorarij  proceedings  should  be  taken  at  once.  It  is  discretionary  in  the 
court  to  grant  a  certiorari  or  not,  and  the  Divisional  Court  in  one  case  laid 
it  down  as  a  rule  of  practice  that  a  certiorari  ought  not  to  be  granted  for 
the  purpose  of  quashing  an  inquisition  taken  under  the  Lands  Clauses  Acts 
after  the  expiration  of  the  time  allowed  for  setting  aside  an  award  made 
under  the  powers  of  the  same  Act  (R.  v.  Shetcard  (1880),  5  Q.  B.  D.  179 ; 
affirmed  on  appeal  (1880),  9  Q.  B.  D.  741).  As  to  the  time  for  setting  aside 
an  award  see  O.  64,  r.  14,  of  the  Bules  of  the  Supreme  Court ;  and  notes  to 
s.  11  of  the  Arbitration  Act,  1SS9,  poni, 

Bnfordlig  Terdict  and  Jndgment. — The  ordinary  remedy  for  enforcing 
a  verdict  and  judgment  Is  by  action.  After  the  price  is  fixed  either  party 
can  sue  for  specific  performance,  and  after  the  conveyance  has  been  executed 
the  landowner  can  sue  for  the  price.  It  is  subject  to  the  same  rules  as 
enforcing  an  award  by  action.  See  cases  to  s.  36,  note  "^  By  action/*  p.  68  ; 
and  note  *''  Attaching  the  amount  found  due,'*  p.  69. 

In  the  earlier  cases  prior  to  the  Lands  Clauses  Act,  1845,  the  inquisition 
was  enforced  by  maudamM  (i?.  v.  Nottiugham  Old  Water^rorkB  Co.  (1837), 
6  A.  A  E.  355  ;  R.  v.  Sicamea  Harbour  Trustees  (1839),  8  A.  &  £.  439 ; 
R.  T.  Great  Western  Rail.  Co.  (1843),  6  Q.  B.,  p.  72,  u.),  but  it  has  been 
held  that  an  action  lies,  and  is  a  not  less  effectual  remedy  than  a  maudamus^ 
so  that,  therefore,  a  nuuidamus  will  not  now  be  granted  {R  v.  Hull  and  Sflby 
Rail.  Co.  (1844),  6  Q.  B.  70). 

As  the  promoters  are  not  precluded  by  the  finding  from  disputing  the 
claimant's  interest  in  the  land,  or  his  legal  right  to  compensation,  and  that 
the  damage  suffered  is  not  in  its  nature  actionable,  these  pleas  can  always  be 
raised  in  the  defence  to  any  action  on  the  verdict  and  judgment  (Read  v. 
Vii^toria  Station  and  Pimliro  Rail.  Co.  (1863),  1  H.  &  C.  826; 
Barber  v.  NoUingham,  et<:.  Raihray  and  Canal  Co.  (1864),  15  C.  B.  (na) 
726  ;  and  cases  cited  in  note  above  ''  Jurisdiction  of  sheriff  and 
jury,"  p.  83). 

But  if  the  inquisition  is  good  on  the  face  of  it,  it  is  no  defence  to  an 
action  on  the  verdict  and  judgment  that  there  has  been  excess  of  juris- 
diction. If  there  has  been  such  excess  of  jurisdiction  the  proper  course  is 
to.  apply  for  a  certiorari  to  have  the  judgment  set  aside.  When  an  action 
is  brought  on  a  judgment  following  an  inquisition,  the  court  cannot  enter 
into  the<  consideration  of  the  particular  items,  as  that  would  be  reopening 
the  inquiry  (Mortimer  v.  South  Wales  Rail.  Co.  (1859),  1  E.  &  E.  375  ; 
Corrigal  v.  London  and  Blachrall  Rail.  Co.  (1843),  5  M.  &  Gr.  219,  248). 

If  the  jury  have  any  jurisdiction,  and  if  any  evidence  is  placed  before  the 
jury  which  warrants  the  finding  of  any  damages,  then  in  an  action  to  recover 
the  amount  so  found,  the  plaintiff  must  recover,  however  excessive  the 
amount  of  damages,  however  erroneous  the  law  laid  down  to  the  juiy, 
however  wrong  the  principle  they  adopted.  Per  Lord  Hkks<'HEI.i<, 
Metropolitan  B(xird  of  Works  v.  Hotrard  (1889),  5  T.  L.  B.  732. 
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Following  th^e  cases  it  has  been  decided  that  if  an  action  is  brought  to     Sect.  50^ 
enforce  the  verdict  of  a  jury  for  a  lamp  sum,  it  is  no  answer  to  say  that  the         -— ^ 
jniy  had  awarded  compensation  in  respect  of  a  matter  not  a  subject  of  com-        Notb. 
pensation,  provided  they  had  awarded  also  in  respect  of  a  matter  in  regard  to 
which  they  had  jurisdiction  {Long  Eaton  Rerreation  Grounds  Co,  v.  MUUand 
Rod.  Co.,  [1902]  2  K.  B.  574).  ' 

Pleas,  however,  to  the  effect  that  the  claimant  had  not  fc^owed  the 
regulations  laid  down  by  the  statute,  as  to  giving  notices,  or  as  to  stating 
his  inters  would  be  valid  (Healey  v.  Thames  Valley  Rail.  Co.  (1H64), 
6  B.  &  S.  769  ;  EaMham  v.  BUmkhum  Rail.  Co.  (1854),  9  Ex.  768),  unless 
waived  by  the  subsequent  conduct  of  the  promoters  as  if,  notwithstanding 
the  insufficiency  of  the  notice,  they  proceed  to  arbitration  {Loverimj  v.  City 
<*f  London  and  Southend  Suheay  Co.  (1891),  7  T.  L.  R.  600). 

Costs, — See  s.  51,  and  notes. 

"Shall  be  kept  .  .  .  among  the  records."— Under  a  similar 
proviaon  in  another  Act  it  was  stated  that  the  recording  of  the  verdict  and 
judgment  as  directed  is  not  made  a  condition  precedent  to  their  validity,  and 
that  the  provision  seemed  only  intended  for  safe  custody  and  facility  of 
proof  {Chaboi  v.  Lord  Morpeth  (1844),  15  Q.  B.  446,  p.  458). 

"  CopieB  thereof  shall  be  good  evidence." — In  a  case  under  a  previous 
Act  containing  a  similar  proviso,  where  it  appeared  that  the  verdict  had 
never  been  recorded  as  directed,  the  under  sheriff  who  presided  was  called 
as  a  witness  to  prove  the  verdict,  and  his  evidence  was  received  {Manning  v. 
Eastern  Counties  Rail  Co.  (1843),  12  M.  &  W.  237,  p.  243). 

Like  all  other  public  records  of  a  judicial  nature,  these  records  may  be 
proved  by  an  examined  copy  as  well  as  by  the  certified  copy  mentioned  in 
the  section.  An  examined  copy  is  a  copy  sworn  to  be  a  true  copy  by  a 
witness  who  has  compared  it  line  for  line  with  the  original,  or  who  has 
eiamined  the  copy  while  another  person  read  the  original. 

61*  On  every  such  inquiry  before  a  jury,  where  the  verdict  Costs  of  the 
of  the  jury  shall  be  given  for  a  greater  sum  than  the  sum  S^&Jrne. 
prev-iously  offered  by  the  promoters  of  the  undertaking,  all 
the  costs  of  such  inquiry  shall  be  borne  by  the  promoters  of 
the  undertaking  ;  but  if  the  verdict  of  the  jury  be  given  for  the 
same  or  a  less  sum  than  the  sum  previously  offered  by  the 
promoters  of  the  undertaking,  or  if  the  owner  of  the  lands  shall 
have  failed  to  appear  at  the  time  and  place  appointed  for  the 
inquiry,  having  received  due  notice  thereof,  one  half  of  the  cost  of 
summoning,  impannelling,  and  returning  the  jury,  and  of  taking 
the  inquiry  and  recording  the  verdict  and  judgment  thereon,  in 
case  such  verdict  shall  be  taken,  shall  be  defrayed  by  the  owner  of 
the  lands,  and  the  other  half  by  the  promoters  of  the  undertaking, 
and  each  party  shall  bear  his  own  costs,  other  than  as  aforesaid, 
incident  to  such  inquiry. 

Compare  a  idmilar  provision  in  the  matter  of  costs  of  an  arbitration,  s.  34. 

"  On  eveary  such  inqmry." — This  refers  to  inquiries  pursuant  to  s.  68 
to  well  as  to  those  where  notice  of  treat  has  been  given  (Richardson  v.  South 
Eastern  Rail.  CfK  (1851),  20  L.  J.  C.  P.  236  ;  (1852),  21  L.  J.  C.  P.  122  ; 
Haptatnl  v.  Metropolitan  Rail.  Co.  (1864),  33  L.  J.  Q.  B.  73). 
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Sact.  5L  It  does  not,  however,  include  inquiries  made  under  s.  94,  which  provides 

for  the  assessing  of  the  value  of  small  portions  of  severed  land,  on  the 

NoTK.  ground  that  a  previous  offer  of  the  promoters  in  such  a  case  would  not 
prevent  the  inquiry,  and  no  special  provision  is  there  made  as  to  costs 
{Cohh  V.  Mid  Wales  Rail.  Co.  (1866),  L.  B.  1  Q.  B.  342). 

"The  BOm  previously  offered." — These  words  refer  to  the  offer  which 
must  be  made  under  s.  38  in  cases  where  the  inquisition  by  a  jury  takes 
place  as  the  consequence  of  a  delivery  of  a  notice  to  treat.  That  section 
requires  the  promoters  to  give  a  ten  days*  notice  of  their  intention  to  have 
a  jury  summoned,  and  in  that  notice  to  state  what  sum  they  are  willing  to 
give.  If  they  make  an  offer  after  that  date,  such  later  offer,  although  the 
same  or  greater  than  the  amount  found  by  the  jury,  will  not  disentitle  the 
landowner  to  have  his  costs  paid  by  the  promoters  (Pearson  v.  Great 
Northern  Rail.  Co.  (1869),  in  note  to  Fitzhardinge  v.  Gloucester  and 
Berkley  Canal  Co.  (1872),  L.  B.  7  Q.  B.  776,  at  p.  785,  a  case  under  s.  34). 
If  an  offer  is  made  in  the  notice  and  a  larger  one  made  later,  and  the 
amount  found  is  greater  than  the  first  but  less  than  the  second,  the  land- 
owner will  still  be  entitled  to  his  costs,  although  the  promoters  do  not  issue 
their  warrant  to  stmmion  a  jury  until  ten  days  after  the  second  notice  {R.  v. 
Smith,  Re  Westfield  and  Metropolitan  Rail.  Co.  (1883),  12  Q.  B.  D.  481). 

In  that  case  Coleridge,  L.C.J.,  stated  that  he  was  disposed  to  think  that 
*'  if  the  notice  of  intention  to  cause  a  jury  to  be  summoned,  coupled  with 
the  offer  of  the  sum  the  promoters  were  willing  to  give,  were  formally 
withdrawn  and  another  notice  were  given  not  less  than  ten  days  before  the 
summoning  of  the  jury,  and  another  offer  of  a  larger  sum  substituted  in  that 
notice,  it  would  be  a  good  offer  under  section  38,  and  one  upon  which  the 
promoters  could  rely  with  respect  to  the  question  of  costs."  S.  C,  p.  487, 
and  cf.  per  Blackburn,  J.,  in  Fitzhardinge  v.  Gloucester  and  Berkeley  Canal 
Co.  (1872),  L.  B.  7  Q.  B.  776,  at  p.  782,  and  see  note  to  s.  34,  p.  65. 

The  offer  must  be  made  in  the  notice  that  the  promoters  intend  to  issue 
their  warrant.  If  it  be  made  before  and  not  repeated  in  that  notice,  this  is 
apparently  not  a  strict  compliance  with  the  statute,  and  although  the  juiy 
awurd  a  less  sum  than  that  offered  the  landowner  will,  nevertheless,  be 
entitled  to  his  costs  of  the  inquiry  (R.  v.  Smith,  Re  Church  and  London 
School  Board  (1892),  67  L.  T.  197). 

Section  38  will  continue  to  apply,  although  the  promoters  proceed  to  take 
possession  under  s.  85  and  give  the  bond  thereby  required  until  they  actually 
take  physical  possession,  and  then  s.  68  will  apply.    S.  C. 

Under  s.  68. — This  section  extends  to  inquiries  pursuant  to  s.  68  ;  but, 
as  it  has  been  held  that  the  notice  mentioned  in  s.  38  need  not  be  given 
before  summoning  the  jury  (Richardson  v.  South  Eastern  Rail.  Co.  (1851), 
20  L.  J.  C.  P.  236  ;  Railston  v.  York,  Netccastle,  and  Berwick  Rail.  Co. 
(1850),  15  Q.  B.  404  ;  and  see  cases  cited  in  s.  38,  note,  "  They  shall  not 
give  less  than  ten  days'  notice,"  p.  73),  it  became  necessary  for  the  courts  to 
fix  some  date  before  which  the  offer  referred  to  in  this  section  must  be 
made.  It  was  finally  decided  that  the  limit  must  be  at  the  date  of  sending 
the  ten  days'  notice,  which  the  promoters  must  give  of  the  date  fixed  for  the 
inquiry,  as  provided  in  s.  46  (Hayicard  v.  Metropolitan  Rail.  Co.  (1864), 
33  L.  J.  Q.  B.  73  ;  Metropolitan  Rail.  Co.  v.  Tumham  (1863),  14  C.  B. 
(n.8.)  212  ;  R.  V.  Smith,  Re  Church  and  London  School  Board  (1892), 
67  L.  T.  197). 

The  promoters  may,  therefore,  withdraw  their  offer,  and  increase  it,  or 
otherwise  alter  it,  up  to  the  time  above  mentioned  (Hayicard  v.  Metrcpolitan 
Rail.  Co.,  supra). 

In  cases  under  s.  68  the  claimant  is  entitled  to  no  costs  if  he  has  no 
proper  claim  to  compensation,  and  it  does  not  matter  whether  the  promoters 
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make  a  previous  offer  or  not  (Toddv,  Metropolitan  Rail  Co.  (1871),  19  W.  R.  Sect.  6L 

720 ;  Sharpe  v.  Metropolitan  District  Bail.  Co.  (1879),  4  Q.  B.  D.  645  ;  

(1880),  5  App.  Cae.  425.     Cf.  Capell  v.  Great  Western  Rail.  Co.  (1883),  Notb. 
11  Q.  B.  D.  345). 

"The  same  or  a  less  sum  than  shall  have  been  offered."— See  cases 
under  same  heading  in  note  to  s.  34,  p.  65. 

Neither  jury  nor  arbitrators  have  power  to  inquire  as  to  what  sum  was 
previously  offered  (Gould  v.  Staffordshire  Potteries  Watencorks  Co.  (1850), 
6Baa.  Cas.  568,  p.  575). 

"All  the  costs." — As  to  what  is  included,  see  s.  52,  infra,  and  note, 
^  The  costs  "  ;  and  see  also  s.  34,  note,  ^*  And  incident  thereto." 

Becorery  of  the  costs. — ^As  to  this,  see  s.  53  and  notes,  and  also  s.  34,  note, 
under  same  heading,  p.  63. 

52.  The  costs  of  any  such  inquiry  shall,  in  case  of  diflFerence,  Particulars  of 
be  settled  by  one  of  the  masters  of  the  Court  of  Queen's  Bench  of  *^*  ****** 
England  or  Ireland,  according  as  the  lands  are  situate,  on  the 
application  of  either  party,  and  such  costs  shall  include  all 
reasonable  costs,  charges,  and  expenses  incurred  in  summoning, 
impannelling,  and  returning  the  jury,  taking  the  inquiry,  the 
attendance  of  witnesses,  the  employment  of  counsel  and  attornies, 
recording  the  verdict  and  judgment  thereon,  and  otherwise  incident 
to  such  inquiry. 

There  is  a  provision  to  much  the  same  effect  in  the  Lands  Clauses 
(Taxation  of  Costs)  Act,  1895.  The  charges  of  the  sheriff  in  regard  to 
Bommoning  the  jury,  etc.,  are  now  prescribed  under  the  Sheriffs  Act,  1887. 
8ee  scale  in  note  to  s.  41,  ante,  p.  77. 

The  costs. — As  to  how  they  are  to  be  borne,  see  s.  51,  and  as  to  the 
promoters  deducting  the  amount  from  the  sum  found  due,  s.  53. 

When  the  verdict  is  for  the  same  or  a  less  sum  than  that  previously 
offered,  the  master  will  only  be  required  to  tax  the  costs  of  summoning, 
impanneUing,  and  returning  the  jury,  and  of  taking  the  inquiry  and  recording 
the  verdict  and  judgment.  The  promoters  are  not  entitled  to  half  the  costs 
of  witnesses  and  counsel,  but  only  half  the  formal  costs  {Bray  v.  South 
Eastern  Bad.  Co.  (1849),  7  D.  &  L.  Practice  Cas.  307). 

In  a  case  where  the  verdict  of  a  jury  was  quashed  by  reason  of  a  wrong 
▼iew  of  the  law  being  taken  by  the  under-sheriff,  in  consequence  of  which  a 
Kcond  inquiry  had  to  be  held,  in  which  the  jury  awarded  a  greater  sum  than 
had  been  offered,  it  was  held  that  the  claimant  was  entitled  to  his  costs,  not 
only  of  the  successful  inquiry,  but  also  of  the  first  one  and  of  the  proceedings 
to  set  it  aside  (-R.  v.  Manley-Smith  (1881),  30  W.  R.  272  ;  S.  C.  sub  nam. 
R.  V.  North  London  Bail.  Co.  (1881),  51  L.  J.  Q.  B.  241).  But  in  a  case 
under  a  local  Act  prior  to  the  Lands  Clauses  Act,  1845,  where  the  sheriff 
having  gone  wrong,  the  landowner  applied  for  and  obtained  a  mandamus  to 
set  aside  the  inquisition,  he  was  held  not  to  be  entitled  to  the  costs  of  the 
{MtKeedings  to  set  aside  on  the  ground  that  it  was  the  mistake  of  the  sheriff 
and  not  of  the  company  {Walker  v.  London  and  Blackirall  Bail.  Co.  (1843), 
7  Jar.  1154). 

The  costs  will  not  include  the  expenses  of  preliminary  negotiations,  of 
surveying,  or  of  plans  by  surveyors  not  called  at  the  inquisition.  These 
qu^ions  were  decided  in  cases  under  special   Acts  prior  to  the  Lands 
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Sect.  62i  Clauses  Acts,  but  in  similar  terms.  In  R.  v.  Sheriff  of  Wartrirkshire  (1841), 
—  2  Bail.  Cas.  661,  it  was  held  that  sections  giving  the  landowner  '*the  costs 
NoTB.  of  summoning  such  jury  and  the  expenses  of  witnesses  *'  did  not  entitle  the 
claimant  to  the  costs  of  the  attorney's  letters,  nor  attendances,  nor  to  the 
expenses  of  surveyors  not  called  as  witnesses.  Where  the  words  of  the 
statute  included  the  costs  '*  also  of  the  inquest "  the  owner  was  held  entitled 
to  the  attendance  of  the  attorney,  conferences,  and  counsel,  but  the  expenses 
of  surveyors  merely  as  such  were  not  allowed,  unless  they  had  been  called 
as  witnesses  {R.  v.  York  JJ.  (1834),  1  A.  &  E.  828). 

Where  there  was  no  direction  in  the  Act  as  to  costs,  none  were  allowed 
(Ex  parte  Turner  (1838),  1  W.  W.  &  H.  305  ;  Corrigall  v.  Loudon  and 
Blackball  Rail,  Co.  (1843),  5  M.  &  G.  219  ;  R.  v.  Gardner  (1837),  6  A.  & 
E.  112  ;  and  In  re  Lawn  (1847),  1  Ex.  441 — ^a  case  under  the  National 
Defence  Act,  1842  (5  &  6  Vict.  c.  94)  ). 

See  s.  34  for  a  proviso  similar  to  that  in  s.  51  as  to  costs  of  an  arbitra- 
tion. 

Reviewing  taxatioti. — The  court  has  no  power  to  review  a  taxation  by  the 
master  under  this  section.  The  ground  for  this  decision  is  liiat  the  power 
to  review  taxation  arises  only  in  proceedings  before  the  court,  and  because 
the  court  has  the  power  of  taxing,  which  office  it  delegates  to  the  taxing 
masters.  In  cases  under  this  section  the  authority  has  been  conferred  on 
the  master  as  a  persona  designata^  and  no  jurisdiction  is  given  to  the  court  to 
review  {(hren  v.  London  and  North  Western  Rail,  Co.  (1867),  L.  R.  3  Q.  B. 
54  ;  approving  Rose  v.  York,  Neiccastle,  and  Benrirk  Rail,  Co.  (1849), 
18  L.  J.  Q.  B.  199,  and  Temiant  v.  Borough  of  Belfast  (1847),  11  Ir.  L.  R. 
290,  but  not  following  Metropolitan  Rail.  Co.  v.  Tumham  (1863),  32  L.  J. 
M.  C.  249  ;  and  Re  Sheffield  Wateneorks  Act  (1865),  L.  R.  1  Ex.  54). 

The  principle  laid  down  in  Otren's  Case  was  approved  by  the  Court  of 
Appeal  in  Sandback  Trustees  v.  North  Staffordshire  Rail.  Co,  (1877), 
3  Q.  B.  D.  1,  a  case  under  s.  1  of  the  Lands  Clauses  Consolidation  Act, 
1869. 

If  the  master  refuse  to  exercise  jurisdiction,  or  wrongfully  exercise  his 
jurisdiction,  the  court  can  interfere  by  mandamus  or  certiorari  {Otrens  Case. 
supra^  and  cases  cited  to  s.  1  of  the  Lands  Clauses  (Taxation  of  Costs)  Act, 
1895,  post,  and  R,  v.  Smith  (1892),  67  L.  T.  197  ;  R,  v.  Manley  Smith  (1881), 
30  W.  R.  272). 

Costs  may  also  be  taxed  under  s.  83  of  the  Lands  Clauses  Act,  1845,  but 
in  that  case  the  taxation  can  be  reviewed,  as  the  taxation  thereunder  can 
only  be  done  by  order  of  court. 

Fttymentof         53.  1^  ^"7  ^^^^  costs  shall  be  payable  by  the  promoters  of  the 
^^•^^  undertaking,  and  if  within  seven  days  after  demand  sxich  costs  be 

not  paid  to  the  party  entitled  to  receive  the  same,  they  shall  be 
recoverable  by  distress,  and  on  application  to  any  justice  he  shall 
issue  his  warrant  accordingly  ;  and  if  any  such  costs  shall  be 
payable  by  the  owner  of  the  lands  or  of  any  interest  therein,  the 
same  may  be  deducted  and  retained  by  the  promoters  of  the  under- . 
taking,  out  of  any  money  awarded  by  the  jury  to  such  owner,  or 
determined  by  the  valuation  of  a  surveyor  under  the  pro%*ision 
hereinafter  contained  ;  and  the  payment  or  deposit  of  the 
remainder,  if  any,  of  such  money  shall  be  deemed  payment  and 
satisfaction  of  the  whole  thereof,  or  if  such  costs  shall  exceed  the 
amount  of  the  money  so  awarded  or  determined,  the  excess  shall 
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be  recoverable  by  distress,  and  on  application  to  any  justice  he     Sect.  58. 
shall  issue  his  warrant  accordingly. 

"Anjsneh  costs." — These,  no  doubt,  refer  to  the  costs  mentioned  in 
«.  51,  52.  There  is  no  similar  provision  as  regards  recovering  the  costs  of 
ao  arbitration. 

"Any  justice." — This  means  any  justice  as  defined  by  s.  3  ;  see  note 
thereto,  "  Justices,"  p.  7. 

A  justice  acting  under  this  section  will  probably  be  deemed  for  this 
purpose  a  court  of  summary  jurisdiction  within  the  definition  in  the  Inter- 
pretation Act,  1889,  s.  13  (11).  See  s.  24,  note,  p.  52.  If  so,  the  provisions 
m  the  Summary  Jurisdiction  Acts  dealing  with  warrants  of  distress  will,  so 
far  as  they  are  applicable,  apply  to  distress  warrants  under  this  section. 
The  more  important  are — s.  39  (4)  and  s.  43  (1),  (8)  of  the  Summary 
JDnsdiction  Act,  1879,  dealing  respectively  with  illegal  execution  and  the 
procedure  in  executing  distress  warrants. 

"Shall  issue  his  warrant." — The  allocation  of  the  master  is  final  as  to 
the  costs,  and  the  justice  has  no  discretion.  As  soon  as  the  masteir's  alloca- 
tion has  been  proved  and  that  demand  has  been  made,  and  that  the  costs 
have  not  been  paid  within  seven  days  of  the  demand,  he  is  bound  to  issue 
his  warrant  {Metropolitan  Rail,  Co.  v.  Tumham  (1863),  14  C.  B.  (n.s.)  212, 
222). 

It  would  seem,  therefore,  to  follow  that  if  there  Lb  any  question  of  the 
claimant's  right  to  his  costs  that  the  objection  should  be  taken  before  the 
master,  and  if  he  thereupon  refuse  to  tax,  the  question  can  be  raised  by 
maudamu^.  Section  52,  note  "  Reviewing  taxation,''  and  s.  1  of  the  Lands 
Ganges  (Taxation  of  Costs)  Act,  1895,  and  notes.        # 

"By  the  ▼aluation  of  a  surveyor." — This  appears  to  refer  to  the  cases 
provided  for  in  s.  58. 

Eeooverisg  costs  otherwise. — The  costs  may  also  be  recovered  in  an 
action  to  recover  the  amount  assessed  {South  Eastem  Rail.  Co.  v.  RicJiardsoH 
(1852),  21  L.  J.  C.  P.  122  ;  and  rf.  Todd  v.  Metropolitan  District  Rail  Co. 
(1^71),  24  L.  T.  435).  In  neither  of  these  cases  was  the  question  raised 
that  the  court  had  not  jurisdiction  to  give  judgment  for  the  costs,  inasmuch 
as  a  method  of  recovery  was  provided  by  statute. 

A  mandamus  apparently  will  not  lie  to  compel  the  company  to  pay  the 
costs.  Cf.  R.  V.  Hull  and  Selhy  Rail.  Co.  (1844),  6  Q.  B.  70  ;  R.  v.  London 
Gud  Blackmill  Rail.  Co.  (1845),  4  EaU.  Cas.  119. 

In  the  last-mentioned  case,  which  was  under  a  local  Act  prior  to  the 
Lands  Clauses  Consolidation  Acts,  but  with  a  similiar  provision  as  to  costs 
of  assessment  before  a  jury,  the  proper  procedure  was  held  to  be  :  to  have 
the  costs  ascertained,  to  make  a  formal  demand  for  them,  and,  if  refused,  to 
proceed  by  distress.  Patteson,  J.,  there  said  :  "  If  after  the  costs  were 
ascertained  you  could  not  levy  by  distress  or  otherwise,  perhaps  a  mandamns 
might  be  granted  to  assist  you  "  (S.  C,  p.  1 2^. 

If,  however,  an  action  will  lie  for  the  costs  a  mandanms  would  not  be 
granted,  as  an  action  would  prove  an  equally  effectual  remedy  (R.  v.  Hall 
<uid  Selby  Rail.  Co.  (1844),  6  Q.  B.  70  ;  R.  v.  Lamhonm  Valley  Rail.  Co. 
(1888),  22  Q.  B.  D.  463  ;  and  see  note  **  Mandamus  "  to  s.  21,  p.  47). 

See  8.  34,  note  *'  Recovery  of  costs,"  in  cases  where  the  assessment  has 
been  by  arbitration,  p.  66. 

54.   If  either   party  desire   any   such   question   of   disputed  f Pf^**^  ^^^ 
compensation  as  aforesaid  to  be  tried  before  a  special  jury,  such  moned  at  the 


92  Lands  Clauses  Consolidation  Act,  1845. 

Sect|54i  question  shall  be  so  tried,  provided  that  notice  of  such  desire,  if 
request  of  coming  from  the  other  party,  be  given  to  the  promoters  of  the 
eiUier  party,  undertaking  before  they  have  issued  their  warrant  to  the  sheriff ; 
and  for  that  purpose  the  promoters  of  the  undertaking  shall  by 
their  warrant  to  the  sheriff  require  him  to  nominate  a  special  jury 
for  such  trial  ;  and  thereupon  the  sheriff  shall,  as  soon  as  con- 
veniently may  be  after  the  receipt  by  him  of  such  warrant, 
summon  both  the  parties  to  appear  before  him,  by  themselves  or 
their  attomies,  at  some  convenient  time  and  place  appointed  by 
him,  for  the  purpose  of  nominating  a  special  jury  (not  being  less 
than  five  nor  more  than  eight  days  from  the  service  of  such 
summons)  ;  and  at  the  place  and  time  so  appointed  the  sheriff 
shall  proceed  to  nominate  and  strike  a  special  jury,  in  the  manner 
in  which  such  juries  shall  be  required  by  the  laws  for  the  time 
being  in  force  to  be  nominated  or  struck  by  the  proper  officers  of 
the  superior  courts,  and  the  sheriff  shall  appoint  a  day,  not  later 
than  the  eighth  day  after  striking  of  such  jury,  for  the  parties  or 
their  agents  to  appear  before  him  to  reduce  the  number  of  such 
jury,  and  thereof  shall  give  four  days'  notice  to  the  parties  ;  and 
on  the  day  so  appointed  the  sheriff  shall  proceed  to  reduce  the  said 
special  jury  to  the  number  of  twenty,  in  the  manner  used  and 
accustomed  by  the 'proper  officers  of  the  superior  courts. 

"  Any  such  question  "  refers  to  the  questions  of  disputed  compensation 
arising  under  ss.  21  and  68.  See  s.  38,  note  "  Any  case  of  disputed  compen- 
sation." 

"Before  tkey  have  iasned  their  warrant."— As  by  s.  38  they  must 
give  ten  days*  notice  of  their  intention  to  issue  their  warrant,  the  owner  bas 
that  period  within  which  to  give  his  notice  of  desire  for  a  special  juiy. 

In  cases  under  s.  68,  as  no  such  notice  of  issuing  their  warrant  is  required 
to  be  given  by  the  promoters,  the  claimant  who  desires  a  special  jury  siiould 
state  such  desire  in  his  notice  that  he  desires  his  claim  settled  by  jury  as 
therein  provided,  but  he  may  do  so  later.  As  the  promoters  under  s.  68 
must  summon  the  jury  within  twenty-one  days,  he  should  give  his  notice  for 
a  special  jury  within  such  time  as  will  enable  them  to  summon  a  special  jury 
within  the  twenty-one  days  from  the  first  notice  mentioned  in  s.  68  within 
which  they  must  issue  their  warrant.  The  delivery  of  a  notice  for  a  special 
jury  under  this  section  does  not,  however,  extend  such  period  beyond  the 
twenty-one  days  {Glyn  v.  Ahe^^re  Valley  Rail.  Co.  (1859),  28  L.  J.  C.  P. 
271). 

"Sheriff."— See  definition,  ss.  3  and  40. 

Special  jut^r8,—See  6  Geo.  4,  c.  50,  and  33  &  34  Vict.  c.  77.  By  s.  17  of 
the  latter  Act  (the  Juries  Act,  1870),  the  method  of  nominating  and 
reducing  special  juries  in  the  High  Courts  in  London  and  Middlesex  was 
abolished  unless  any  judge  order  to  the  contrary.  A  simpler  method  was 
provided  by  s.  16  ;  but  the  Act  does  not  extend  to  the  sheriff's  court  when 
sitting  as  a  compensation  court,  and  the  method  provided  by  s.  54  still 
prevails. 
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An  inquisition  before  the  sheriff  is  not  rendered  void  by  an  omission  to  Sect.  6L 

strike  the  special  jnry  on  such  a  date  as  not  to  allow  three  days  after  such  

striking  for  summoning  the  special  jury,  it  being  an  irregularity  only  {Ex  Notb. 
pririe  Great  Western  Rail.  Co.  (1851),  18  L.  T.  (o.s.)  92). 

55.  The  special  jury  on  such  inquiry  shall  consist  of  twelve  of  Deficiency 
the  said  twenty  who  shall  first  appear  on  the  names  being  called  f^j^l^^ 
over,  the  parties  having  their  lawful  challenges  against  any  of  the 

said  jurymen  ;  and  if  a  full  jury  do  not  appear,  or  if  after  such 
challenges  a  fall  jury  do  not  remain,  then,  upon  the  application  of 
either  party,  the  sheriff  shall  add  to  the  list  of  such  jury  the  names 
of  any  other  disinterested  persons  qualified  to  act  as  special  or 
common  jurymen,  who  shall  not  have  been  previously  struck  off 
the  aforesaid  list,  and  who  may  then  be  attending  the  court,  or 
can  speedily  be  procured,  so  as  to  complete  such  jury,  all  parties 
having  their  lawful  challenges  against  such  persons ;  and  the 
sheriff  shall  proceed  to  the  trial  and  adjudication  of  the  matters  in 
question  by  such  jury  ;  and  such  trial  shall  be  attended  in  all 
respects  with  the  like  incidents  and  consequences,  and  the  like 
penalties  shall  be  applicable,  as  hereinbefore  provided  in  the  case 
of  a  trial  by  common  jury. 

"  Their  lawM  challenges." — See  note  under  same  heading  to  s.  42, 

p.  79. 

"  With  the  like  incidents."— An  to  these,  see  ss.  43—53. 

"  If  a  fUl  jury  do  not  appear." — If  the  full  number  do  not  appear, 
the  assessment  may  be  properly  made  by  those  who  do  appear  unless  either 
party  applies  to  have  the  full  number  made  up  (cf.  Ex  parte  Great  Western 
Riiil  Co.  (1851),  18  L.  T.  (o.8.)  92). 

56.  Any  other  inquiry  than  that  for  the  trial  of  which  such  Other  in- 
special  jury  may  have  been  struck  and  reduced  as  aforesaid  may  2^e^)eofjd* 
be  tried  by  such  jury,  provided  the  parties  thereto  respectively  jury  by 
shall  give  their  consent  to  such  trial.  consent. 

"  Struck  and  reduced." — That  is  provided  for  in  s.  54,  for  cases  arising 
under  ss.  21,  23,  68. 

As  to  the  jurisdiction  without  such  consent  of  the  parties,  see  s.  50,  note 
'*  Jurisdiction  of  sheriff  and  jury." 

57.  ^o  juryman  shall,  without  his  consent,  be  summoned  or  Jurymen  not 
required  to  attend  any  such  proceeding  as  aforesaid  more  than  moretbwi 
once  in  any  year.  once  a  year. 

Possibly  this  would  not  prevent  the  sheriff  adding  such  a  juryman  to  a 
jury,  if  a  full  jury  did  not  appear,  and  he  was  then  attending  in  court.  See 
ss.  42,  55. 
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Beet  58. 

Compensation 
to  absent 
parties  to  be 
determined 
by  a  surveyor 
appointed  oy 
two  JQstioes. 


68.  The  purchase  money  or  compensation  to  be  paid  for  any 
lands  to  be  purchased  or  taken  by  the  promoters  of  the  under- 
taking from  any  party  who,  by  reason  of  absence  from  the  kingdom, 
is  prevented  from  treating,  or  who  cannot  after  diligent  inquiry 
be  found,  or  who  shall  not  appear  at  the  time  appointed  for  the 
inquiry  before  the  jury  as  hereinbefore  prodded  for,  after  due 
notice  thereof,  and  the  compensation  to  be  paid  for  any  permanent 
injury  to  such  lands,  shall  be  such  as  shall  be  determined  by  the 
valuation  of  such  able  practical  surveyor  as  two  justices  shall 
nominate  for  that  purpose  as  hereinafter  mentioned. 

1.  "  By  reason  of  absence  is  prevented  from  treating."— This  does 
not,  of  course,  imply  that  a  person  abroad  may  not  treat,  by  agents  or 
otherwise. 

A  person  abroad  who  is  so  prevented  may  have  the  surveyor's  valnation 
submitted  to  arbitration  (s.  64),  and  the  amount  of  the  surveyor's  valuation, 
if  over  £20,  must  be  paid  into  the  bank  (ss.  69,  71). 

2.  ''  Or  caimot  after  diligent  inquiiy  be  found."— This  section  does 
not  apply  to  a  case  where  there  is  a  doubt  as  to  the  true  ownership  of  the 
land,  when  both  claimants  thereto  can  be  found.  In  such  a  case  the  value 
should  be  assessed  by  a  jury,  or  by  arbitration.  If  the  wrong  course  has 
been  taken,  the  money  paid  into  the  bank  will  not  be  paid  out  till  the  value 
has  been  ascertained  in  the  proper  manner,  and  paid  into  court  (Ex  parte 
London  and  South  Western  Rail,  Co.  (1869),  38  L.  J.  Ch.  627). 

The  owner  when  found  can  have  the  surveyor's  valuation  submitted  to 
arbitration  (s.  64),  and  the  amount  of  the  surveyor's  valuation,  if  over  £20, 
should  be  paid  into  court  (ss.  69,  71). 

Section  18  provides  that  a  notice  to  treat  shall  be  given  to  all  persons  who 
have  an  interest  in  the  land  as  shall  after  diligent  inquiry  be  known  to  the 
promoters.  If  the  party  after  diligent  inquiry  cannot  be  found,  or  is  out  of 
the  United  Kingdom,  the  notice  must  be  left  with  the  occupier  or  aflEixed 
upon  some  conspicuous  part  as  provided  by  s.  19,  p.  44. 


3.  "  Who  shall  not  appear."— The  claimant  is  entitled  to  ten  days' 
notice  of  the  time  and  place  of  inquiry  (s.  46,  p.  81).  If  he  does  not 
appear,  the  inquiry  is  not  proceeded  with  (s.  47,  p.  82)  and  the  valuation 
as  ascertained  by  the  surveyor  will  be  final  as  to  the  amount,  and  cannot 
afterwards  be  submitted  to  arbitration,  as  in  the  other  two  cases  dealt  with 
in  this  section  (s.  64). 


"  As  two  Justices  shall  nominate," 

As  to  justices,  see  definition,  s.  3,  p.  5. 


f  .e.,  in  the  manner  provided  by  s.  59. 


Two  justices 
to  nominate 
a  surveyor. 


59.  Upon  application  by  the  promoters  of  the  undertaking  to 
two  justices,  and  upon  such  proof  as  shall  be  satisfactory  to  them 
that  any  such  party  is,  by  reason  of  absence  from  the  Kingdom, 
prevented  from  treating,  or  cannot  after  diligent  inquiry  be  found, 
or  that  any  such  party  failed  to  appear  on  such  inquiry  before  a 
jury  as  aforesaid,  after  due  notice  to  him  for  that  purpose,  such 
justices  shall,  by  writing  under  their  hands,  nominate  an  able 
practical  surveyor  for  determining  such  compensation  as  aforesaid, 
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and  such  surveyor  shall  determine  the  same  accordingly,  and  shall     8«ct^. 
annex  to  his  valuation  a  declaration  in  writing,  subscribed  by  him, 
of  the  correctness  thereof. 

"Two  juflticefi"  includes  a  stipendiary.  See  s.  3,  definition  ''Justices," 
and  note,  p.  7. 

"Upon  such  prooC  /.«.,  of  the  same  facts,  as  referred  to  in  s.  68. 

"Nominate  an  able  and  practical  surveyor." — When  the  promoters 
take  posaesnon  of  land  prior  to  the  amount  being  assessed,  they  must  pay 
into  ^e  bank  the  amount  claimed,  or  the  amount  ascertained  by  a  surveyor 
to  be  appointed  in  the  manner  provided  by  this  section.     Section  85. 

In  respect  of  the  value  of  commons  where  no  committee  is  appointed  to 
treat  with  the  promoters,  a  surv^eyor  appointed  in  the  manner  provided  in 
this  section  must  fix  the  amount.     Section  106. 

In  a  case  under  s.  85,  the  appointment  by  the  justices  of  the  surveyor 
employed  by  the  company,  and  who  had  already  valued  the  land  for  them, 
was  not  considered  in  itself  sufficient  to  invalidate  the  bond  given  {Langham  v. 
Grmt  Norihem  Rail.  Co.  (1848),  1  De  G.  &  Sm.  486,  498,  499). 

In  a  case  under  the  same  section  it  was  held  that  it  was  not  necessary  that 
the  appointment  of  the  surveyor  should  specify  the  particular  lands  to  be 
▼alne^  because  the  party,  at  whose  instance  the  surveyor  is  appointed,  is 
interested  in  seeing  that  the  valuation  is  made  of  the  right  lands  {Poynder  v. 
Grmt  Northern  Rail.  Co.  (1847),  16  Sim.  3). 

"Shall  annex  to  bis  valuation  a  declaration. "*-The  declaration  here 
referred  to  does  not  appear  to  be  the  same  as  the  one  mentioned  in  s.  60, 
vbich  he  is  required  to  make  in  the  presence  of  a  justice  before  entering 
npon  the  duty.  The  declaration  here  referred  to  does  not,  apparently, 
require  to  be  made  before  a  justice. 

The  surveyor  may  make  his  valuation  in  any  manner  as  will  enable  him  to 
do  it  fairly,  and  the  court  wiU  not  disturb  it ;  but  it  is  not  enough  that  he 
ibonld  merely  inspect  the  exterior  of  a  building,  he  must  also  inspect  the 
intericM-  {CoUtr  v.  Metropolitan  Rail.  Co.  (1864),  10  L.  T.  (n.s.)  777,  a  case 
uoder  8.  85,  poet). 

60.  Before  such   suurveyor  shall    enter    upon    the    duty   of  I^ecUration 
making  such  valuation  as  aforesaid  he  shall,  in  the  presence  of  the  surveyor 
such  justices,  or  one  of  them,  made  and  subscribe  the  declaration 
following  at  the  foot  of  such  nomination  ;  (that  is  to  say,) 

*^I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will 
faithfully,  impartially,  and  honestly,  according  to  the 
best  of  my  skill  and  ability,  execute  the  duty  of  making 
the  valuation  hereby  referred  to  me. 

A.  B. 

"  Hade  and  subscribed  in  the  presence  of  ." 

And  if  any  surveyor  shall  corruptly  make  such  declaration,  or 
haring  made  such  declaration  shall  willfully  act  contrary  thereto, 
he  shall  be  guilty  of  a  misdemeanor. 

A  similar  declaration  must  be  made  by  arbitrators  and  umpires  before 
entering  upon  their  duty.     Section  33  and  note  p.  62. 


^6 
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Note. 


This  declaration  most  be  made  before  one  of  the  justices  appointing,  who 
would,  therefore,  be  one  of  the  justices  for  the  county,  division,  or  borough. 
See  8.  3,  definition,  p.  5. 

This  declaration  must  apparently  be  annexed  as  weU  as  the  one  made  after 
valuation  referred  to  in  s.  59.     See  s.  61. 


Valuatimi,  QJ^  The  said  nomination  and  declaration  shall  be  annexed  to 

produced  to  ^^^  valuation  to  be  made  by  such  surveyor,  and  shall  be  preserved 
the  owner  of  together  therewith  by  the  promotors  of  the  undertaking,  and  they 
demand.         ^hall  at  all  times  produce  the  said  valuation  and  other  documents, 

on  demand,  to  the  owner  <rf  the  lands  comprised  in  such  valuation, 

and  to  all  other  parties  interested  therein. 

"The  said  nomination  and  declaiation." — The  nomination  is  that  by  the 
justices  under  s.  59.  The  *'  declaration  "  probably  refers  to  the  declaration 
under  s.  60,  so  that  it  is  necessary  that  both  the  declaration  before  entering 
on  the  valuation  (s.  59)  and  the  one  after  should  be  annexed. 
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32.  All  the  expenses  of  and  incident  to  every  such  valuation 
shall  be  born  by  the  promoters  of  the  undertaking. 

In  the  case  where  the  claimant  does  not  appear  at  the  inquiry  before  a 
jury,  the  inquiry  is  not  proceeded  with.  In  such  a  case,  it  is  not  clear 
whether  the  promoters  would  be  required  to  pay  the  cost  impanelling  the 
jury  under  this  section,  or  whether  the  claimant  would  be  required  to  pay  the 
half  of  such  costs  under  s.  51. 

63.  In  estimating  the  purchase  money  or  compensation  to  be 
paid  by  the  promoters  of  the  undertaking,  in  any  of  the .  cases 
aforesaid,  regard  shall  be  had  by  the  justices,  arbitrators,  or 
surveyors,  as  the  case  may  be,  not  only  to  the  value  of  the  land  to 
be  purchase|(or  taken  by  the  promoters  of  the  undertaking,  but 
also  to  the  damage,  if  any,  to-  be  sustained  by  the  owner  of  the 
lands  by  reason  of  the  ^pvinj^of  the  lands  taken  from  the  other 
lands  of  such  owner,  or  otherwise  injuriously  aflfecting  such  other 
lands  by  the  exercise  of  the  powers  of  this  or  the  special  Act,  or 
any  Act  incorporated  therewith. 

Substantially  the  same  provision  is  made  as  to  juries  by  s.  49.  By  that 
section,  juries  are  directed  to  assess  the  amounts  under  these  heads  separately. 
Although  there  is  no  such  provision  in  this  case,  arbitrators  and  justices 
would,  no  doubt,  state  the  items  separately,  if  desired,  and  in  the  event  of 
any  legal  question  arising  as  to  the  right  to  compensation  they  could  be 
required  to  state  a  special  case  for  the  purpose  of  deciding  it. 

"In  any  of  the  cases  aforesaid."— -As  to  these,  see  s.  21  and  note, 
''  Shall  be  settled  in  the  manner  hereinafter  provided,''  p.  46. 

Compensation  for  land  to  be  purchased.— -With  the  exception,  perhaps, 
of  yearly  tenants  and  those  having  a  less  interest  (s.  121),  every  person 
who  has  an  interest  in  land  which  promoters  are  authorised  and  require  to 
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take  for  the  purposes  of  the  undertaking  is  entitled  to  a  notice  to  treat  for     fleet.  6S. 

his  interest  (s.  18),  and  is  entitled  to  have  the  value  thereof  assessed  in  the  

manner  provided   by   the   Lands  Clauses  Acts   (s.   23).      When  the  pro-        None. 

moters  have  taken   possession   before    purchase   in   accordance   with    the 

provisions  in  s.  86,  each  person  who  has  an  interest  in  the  land  is  likewise 

entitled  to  have  his  interest  assessed  in  the  same  manner  (s.  68).     Persons 

whose  lands  are  injuriously  affected  by  the  execution  of  the  works,  although 

DO  part  of  their  land  is  taken,  are  also  entitled  to  compensation  (s.  68). 

The  principles  of  compensation  in  this  last  case  are  dealt  with  in  the  notes 

to  8.  68.    Here,  it  is  proposed  to  deal  with  the  principles  for  ascertaining 

the  amount  of  the  purchase  money  for  land  to  be  purchased.     The  same 

measTire  of  compensation  exists  whether  the  method  of  assessment  adopted 

is  that  by  arbitrator,  justices,  sur\'eyors,  or  juries  (ss.  49,  63). 

Although  this  section  directs  that  regard  shall  be  had  to  different  matters, 
it  is  important  to  notice  that  the  thing  to  be  ascertained  is  strictly  the  price 
to  be  paid  for  the  land.  These  matters  are  merely  items  to  be  taken  into 
aeooimt  in  ascertaining  the  purchase  money  or  compensation  in  respect  of 
lands  taken  or  to  be  taken  (cf,  CommisHionerH  of  Inland  Revenue  v.  Glasgow 
md  South  Western  Rail.  Co,  (1887),  12  App.  Cas,  315). 

It  should  be  noticed  also  that  there  is  no  provision  either  in  this  or  in  any 
other  section  of  this  Act  to  the  effect  that  anything  is  to  be  added  in  respect 
of  eompulsory  purchase.  In  practice  a  percentage  is  regularly  added  to  the 
market  price,  and  this  is  usually  right,  for  the  sum  to  be  ascertained  is  not 
the  market  price  but  the  value  of  the  land  to  the  owner.  In  some  Acts  it 
is  provided  that  the  owner  shall  only  receive  the  market  price.  See,  for 
exunple,  s.  21  of  the  Housing  of  the  Working  Classes  Act,  ISdO,  ])ost.  In 
the  8.  9  (10)  of  the  Local  Government  Act,  1894,  there  is  a  provision  that 
00  additional  allowance  shall  be  made  for  compulsory  purchase.  The  point 
u  to  whether  any  percentage  should  be  added  was  raised  but  not  decided  in 
JerrU  v.  Neirrajftle  and  Gatenhead  Water  Co,  (1897),  13  T.  L.  R.  14,  312. 

It  is  proposed  to  deal  with  the  subject  under  these  heads  : 

1.  The  value  of  the  land  to  be  purchased. 

2.  The  damage  by  reason  of  severance  of  the  lands  taken  from  those  of 

the  same  owner  which  are  not  taken. 

3.  The  damage  caused  by  otherwise  injuriously  affecting  lands  not  taken 

which  were  held  with  those  taken. 

I  The  valne  of  the  land  to  be  pnrchaBed. — The  fundamental  principle 
in  assessing  compensation  is  to  discover  what  the  person  will  lose  by  having 
his  land  or  his  interest  in  it  taken  from  him.  It  is  the  value  of  the  land 
to  the  owner  that  is  the  subject  of  compensation,  not  merely  its  market 
Jilae,  nor  its  value  to  the  promoters  taking  it,  but  its  value  to  him.  His 
interest  may  be  subject  to  restrictions  which  lessen  that  value,  or  it  may  be 
held  together  with  rights  which  are  beneficial,  or  other  advantages  which 
cnlttnce  the  value  to  him.  It  is  the  value  of  the  land,  with  all  its  potenti- 
ahties,  and  with  all  the  actual  use  of  it  by  the  person  who  holds  it,  that  is 
to  be  considered  in  assessing  the  compensation. 

Burial  gronnd*. — The  principle  that  the  compensation  to  be  paid  to  the 
owner  was  the  value  to  him,  as  distinguished  from  the  value  of  the  land  to 
the  promoters,  was  laid  down  in  connection  with  disused  burial  grounds. 
Thus,  it  was  held  that  the  rector  of  a  parish,  who,  as  such,  has  a  freehold 
interest  in  the  burial  fees  in  the  churchyard,  is  only  entitled  to  be  com- 
pensated for  the  loss  of  his  interest  therein  as  a  burial  ground,  and  if  it  has 
been  closed  for  burial  and  promoters  are  authorised  to  toke  possession  of  it, 
they  are  not  bound  to  pay  for  it  on  the  basis  of  its  value  to  them  nor  as  land 
which  has  been  secularized  by  the  Act,  but  as  lands  consecrated  and  devoted 
*o  the  purposes  of  a  parish  burial  ground  {Stehhing  v.  Mefropolitan  Board  of 
Worl-«  (1870),  L.  R.  6  Q.  B.  37  ;  rf.  Manmatha  Natli  Mitter  v.  Secretary  of 

L.C.  H 
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Sect.  63,      State  for  India  (1897),  L.  B.  24  Indian  App,  P.  C.  177.     See  alao  Secretary 
' of  State  for  Foreign  Affairs  v.  Charlestcorth,  Pilling  d-  Co.,  [1901]  A.  C. 

JNOTE.  '-{l^^ 

It  bas  been  doubted,  however,  whether  the  principle  was  properly  applied 
in  Stehhing^s  Case,  inasmuch  as  the  rector  not  only  has  a  personal  interest  in 
a  disused  burial  ground,  but  he  is  also  trustee  for  the  parish,  and  the  land 
may  be  of  value  to  the  parishioners,  if  merely  as  an  open  space,  apart  from 
any  pecuniary  profit  it  may  yield.  Disused  burial  grounds  may  also  be  used 
for  other  spiritual  and  quasi-secular  purposes  on  the  grant  of  a  faculty,  and 
they  can  also  be  used  for  widening  a  highway  {In  re  Parish  of  Bideford, 
[1900]  P.  314).  The  rector,  therefore,  would  be  entitled  to  claim  compensa- 
tion for  the  fee,  the  amount  being  paid  into  court  {Campbell  v.  Mayor  of 
Liverpool  (1870),  L.  R.  9  Eq.  579). 

In  Hilcoat  v.  Archbishop  of  Qtnterbury  (1850),  19  L.  J.  C.  P.  376,  a  case 
which  was  not  followed  in  Stebbing  v.  Metropolitan  Board  of  Works,  supra, 
Wilde,  C.  J.,  in  delivering  the  judgment  of  the  court  said  :  **  By  the  appro- 
priation of  property  to  ecclesiasti<»d  or  spiritual  purposes,  the  owner  volun- 
tarily sacrifices  the  pecuniary  value  of  the  property  so  appropriated,  but  he 
makes  that  sacrifice  to  obtain  an  object  which  he  estimates  of  greater  value ; 
but  when  that  object  is  entirely  withdrawn  from  him  by  the  application  of 
the  property  against  his  will  to  secular  uses,  and  those  uses  connected  with 
pecuniary  profit,  it  does  not  seem  consistent  with  justice,  to  estimate  the 
value  to  the  owner  upon  the  footing  of  its  irrevocable  appropriation  to  those 
spiritual  purposes  from  which  it  has  been  already  withdrawn.'*  In  the  case  of 
In  re  City  arui  South  Londoti  Rail.  Co.  and  St.  Mary  Woolnoth,  infra,  Va  res  HAS 
Williams,  L.J.,  expressed  the  opinion  that  in  so  far  as  Stebbing' s  Case  was 
inconsistent  with  the  above  view  of  Wilde,  C.J.,  he  preferred  that  view. 

Promoters  usually  offer  a  substantial  amount ;  but  it  would  appear  to  be 
advisable  when  these  grounds  are  to  be  taken  that  a  clause  be  inserted  in  the 
Act  of  Parliament  as  to  the  basis  of  compensation.  See  Stebbing  v.  Metro' 
politan  Board  cf  Works  (1870),  L.  B.  6  Q.  B.  37,  p.  42  ;  see  further  the  note 
to  s.  70  *^  Of  the  party  who  would  have  been  entitled  to  the  rents  and  profits." 

Where  a  railway  company  had  taken  land  underneath  a  church  an  arbitrator 
in  an  award  stated  as  a  special  case,  awarded  £90,000  on  the  basis  that  the 
land  could  never  be  used  for  any  other  purpose  than  that  of  a  church,  and 
£136,000  on  the  basis  that  by  means  of  a  scheme  under  the  Union  of 
Benefices  Act,  1860  (23  &  24  Tict.  c.  142),  the  land  might  be  a^iikble  for 
building  purposes.  It  was  held  that  the  effect  of  the  Union  of  Benefices 
Act,  1860,  was  to  enable  the  land  to  be  used  for  building  purposes,  and  that 
therefore  the  compensation  should  be  assessed  on  that  basis  {In  re  City  and 
South  Londoti  Rail.  Co.  and  the  Rector  and  Chnrchtrardetis  of  St.  Marff  Wool- 
noth  and  St.  Mary  Woolchurch  Haw  (1903),  19  T.  L.  B.  363). 

As  to  what  buildings  may  be  erected  on  a  disused  burial  ground,  see  the 
Disused  Burial  Grounds  Act,  1884  (47  &  48  Vict,  c.  72).  Section  5  of  that 
Act  provides  that  it  shall  not  extend  to  any  burial  ground  sold  under  the 
authority  of  an  Act  of  Parliament,  and  this  applies  to  sales  made  after  the 
Act.  See  In  re  Ecclesiastical  Commissioners  atid  New  City  of  London 
Brewery  Co.'s  Contract,  [1895]  1  Ch.  702 ;  Attorney -Geneml  v.  Lfrndon 
Parochial  Charities,  [1896]  1  Ch.  541  ;  Trustees  of  St.  Saviour's  Rectory  v. 
OyZ«r(1886),  31  Ch.  D.  412. 

Rights  under  a  will. — In  a  case  where  a  testator  bequeathed  certain  lease- 
hold premises  to  trustees  in  trust  to  allow  his  sons  to  occupy  them  at  a 
reduced  rent  as  long  as  they,  or  the  survivor,  carried  on  business  therein, 
it  was  held  that  in  assessing  {he  value  pursuant  to  notices  to  treat  that  the 
valuation  ought  to  be  made  as  at  the  time  when  the  house  was  about  to  be 
taken,  and  should  be  made  of  the  exact  interest  which  the  parties  would 
have  had  at  the  moment  the  notice  to  treat  was  given,  assuming  that  the 
house  had  not  been  taken.     The  son's  interest  would  be  valued  according  to 
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tbeir  light  of  occupancy  at  a  reduced  rent,  less  a  depreciation  from  the  fact     Sect.  83. 
that  it  might  be  determined  by  a  variety  of  incidents,  and  the  trustees'         — 
Interest  on  the  chance  of  their  having  to  submit  to  a  reduced  rent  in  con-        Note. 
sequence  of  the  business  being  carried  on  by  the  sons  (Penny  v.  P^/iwy  (1867), 
L.  R.  5  Eq.  227). 

Land  used  for  public  park. — ^The  principles  on  which  compensation  for  such 
land  should  be  assessed  are  discussed  in  an  award  by  Lord  Shand  in  hi  re 
Ike  Corporation  of  Edinburgh  and  North  British  Rail,  Co.  (1892),  part  of  which 
K  set  out  in  the  Appendix.  In  a  case  where  land  was  let  to  a  corporation  for 
4  public  park  at  a  low  rent,  the  lease  containing  a  proviso  that  in  case  any 
part  of  the  land  should  be  compulsorily  taken  under  the  powers  of  any  Act 
of  Parliament  the  lessor  might  enter,  and  part  was  taken  compulsorily  by 
a  railway  company,  the  lessor  was  held  entitled  to  the  commercial  value  of 
the  land  taken  as  freed  from  the  lease,  and  not  merely  to  the  capitalised 
value  of  the  rent  paid  by  the  corporation  (In  re  Morgan  and  the  London  and 
yorth  Western  Rail,  Co.,  [1896]  2  Q.  B.  469). 

fkattttory  rights  of  public  body. — In  assessing  the  value  of  land  taken  from 
a  public  body  in  whom  it  is  vested  with  special  statutory  rights,  these  rights 
are  a  subject  of  compensation,  and  the  value  of  the  land  to  the  promoters 
may  require  to  be  taken  into  account  in  assessing  the  amount. 

Thus,  where  a  public  body  have  vested  in  it  the  bed  and  foreshore  of  a 
river  for  public  purposes  with  power  to  grant  licences  to  persons  to  make 
docks,  piers,  wharves,  and  other  erections,  and  to  charge  for  the  same  such 
fioiii  as  in  the  opinion  of  a  competent  person  shall  be  deemed  to  be  the  true 
and  fair  value  thereof  to  the  person  obtaining  such  licence  ;  and  a  railway 
company  were  authorised  to  ti^e  part  of  the  said  foreshore  for  the  purpose 
of  erecting  a  wharf  or  landing  stage,  it  was  held  that  an  arbitrator,  in 
assessing  the  amount  to  be  paid  under  the  Lands  Clauses  Acts,  was  bound  to 
'Consider  the  valuable  rights  which  the  owners  possessed  immediately  before 
the  passing  of  the  company's  special  Act  in  granting  licences  and  in  con- 
sdering  the  value  of  those  rights  was  bound  to  have  borne  in  mind,  inter  alia, 
that  the  railway  company,  who  already  had  their  railway  by  the  mar^n  of 
this  foreshore,  would  probably  or  possibly  want  this  foreshore,  and  would 
bare  to  pay  for  it  accordingly  a  sum  fixed  on  the  basis  of  its  value  to  them 
(CiHiertatorg  of  River  Thames  v.  London,  Tilbury,  and  Southend  Rail.  Co. 
(mH),  68  L.  T.  (N.8.)  21). 

In  another  case  the  promoters  were  empowered  by  the  special  Act  to 
build  a  bridge  over  the  river,  but  only  after  their  plans  had  received  the 
approval  of  the  same  conservators.  This  approval  was  granted,  and  it  was 
afterwards  contended  that  it  prevented  the  conservators  from  claiming  com- 
pensation for  the  land  taken  ;  but  the  court  held  that  they  were  entitled  to 
«nch  compenaation  (Conservators  of  River  Thames  v.  Victoria  Station  and 
Pimliro  Rail.  Co.  (1868),  L.  E.  4  C.  P.  69). 

A  railway  company  had  leased  land  from  an  owner  and  made  their  railway 
<m  it,  and  had  expended  large  sums  of  money  in  so  doing,  and  at  the  expiry 
<>f  the  lease  had  continued  as  yearly  tenants  at  the  same  rent.  They  then, 
under  an  Act  of  Parliament,  served  notice  to  treat  upon  their  lessor  for  the 
lud.  The  arbitrator  based  his  award  on  the  amount  of  the  rent  paid  by 
the  company.  It  was  held  that  he  had  acted  properly  in  so  doing  (Eldan  v. 
^orOi  EasUm  Rail.  Co.  (1899),  80  L.  T.  723  ;  and  see  In  re  Athlone  Rifle 
fringe  [1902],  1  I.  B.  483,  where  the  same  principle  was  applied  to  land  held 
on  lease  by  the  Crown,  the  reversion  of  which  was  taken  by  the  Crown). 

Public-houses. — On  the  same  principle  that  it  is  the  value  to  the  owner 
that  b  to  be  paid  for,  if  promoters  take  land  to  which  a  covenant  beneficial 
to  the  lessor  is  annexed  in  actual  enjoyment  as  in  the  case  of  a  tied  public- 
hoQse,  the  lessor  is  entitled  to  be  compensated  for  the  loss  of  the  right  arising 
from  that  covenant  (Bourne  v.  Mayor  of  Liverpool  (1863),  33  L.  J.  Q.  B.15). 

H  2 
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Sect.  68. '     The  same  principle  is  applicable  in  the  case  of  tied  houses  taken  under 

Part  I.  of  the  Housing  of  the  Working  Classes  Act,  1890  (In  re  ChandhrK 

Note.         Wiltshire  Breirery  Co.  and  the  London  County  Council  [ll>03]  1  K.  B.  569). 

And  arbitrators,  in  assessing  the  value  of  the  lessor's  reversion  in  a 
public-house,  ought  to  take  into  account  that  it  is  a  licensed  house  and 
determine  its  reversionary  value  as  such,  and  not  merely  as  a  house  and 
shop  {Belton  V.  London  County  Council  (1893),  68  L.  T.  411  :  and  in  the 
case  of  a  tied  house,  see  Lt  re  London  County  Council  and  City  of  London 
Brewery  Co.,  [1898]  1  Q.  B.  387). 

Section  14  of  the  Alehouse  Act,  1828  (9  Geo.  4,  c.  61),  enables  justices 
to  grant  licenses  to  licensed  persons  to  sell  intoxicating  liquors  in  some  other 
fit  and  convenient  house  if  the  house  for  which  they  are  licensed  has  been, 
or  is  about  to  be,  "  pulled  down  or  occupied  under  the  provisions  of  any  Act 
for  the  improvement  of  highways  or  for  any  other  public  purpose."  The 
application  in  such  a  case  must  be  made  by  the  licensed  person  who  was 
keeping  the  old  premises  as  an  inn,  alehouse,  or  victualling  house  at  the  time 
of  the  demolition  (R.  v.  West  Biding  of  Yorkshire  J  J.,  Es  jxtrte  Shatr, 
[1898]  1  Q.  B.  503)  ;  and  the  new  premises  must  be  built  and  in  existence 
{James  and  Surrey  Commercial  Dock  Co.  v.  Neirington  JJ.  (1900),  64  J.  P. 
489).  The  expression  **for  any  other  public  purpose''  would  evidently 
extend  to  nearly  all  undertakings  carried  out  under  Act  of  Parliament,  a^. 
for  example,  if  taken  for  a  dock  (N.  C).  The  improvements  must, 
however,  be  under  an  Act  of  Parliament,  and  it  is  not  enough  that  the  site 
of  the  premises  is  to  be  used  for  making  a  street  (/?.  v.  Xotihumberland  JJ. 
(1879),  43  J.  P.  271).  The  justices  are  not  bound  to  license  the  new 
premises,  but  have  a  general  discretion.  Thus,  they  can  refuse  the  transfer 
on  the  ground  that  there  are  already  sufficient  houses  in  the  locality 
(Boodle  V.  Birmingham  JJ.  (1881),  45  J.  P.  635).  If  an  indoor  licensed 
beerhouse,  licensed  before  1869,  is  pulled  down  under  compulsory  powers, 
and  the  licensee  applies  for  a  grant  of  a  corresponding  license  to  sell  beer  on 
other  premises,  the  justices  have  also  a  general  discretion  under  s.  14  of  the 
Licensing  Act,  1828,  to  refuse  the  application,  and  are  not  confined  to  the 
four  grounds  of  refusal  mentioned  in  s.  8  of  the  Wine  and  Beerhouse  Act,  1869 
(32  &  33  Vict.  c.  27)  {Trayner  v.  Jones  and  Others,  [1894]  1  Q.  B.  83). 

Rights  under  corenants. — Where  land  is  taken  from  a  lessee  by  promoters, 
he  is  thereby  released  from  his  onerous  covenants  (Slipper  v.  Tottenham  and 
Hampstead  Rail.  Co.  (1867),  L,R.  4  Eq.  112  ;  Baily  wDe  Cret^igny  (1869), 
L.  B.  4  Q.  B.  IBO)  ;  but  if  the  landlord  thereby  suffers  he  would  have  a 
right  of  compensation  in  respect  thereof  against  the  promoters.  As  to 
compensation  for  breach  of  covenants  by  reason  of  acts  done  on  the  land 
taken,  see  note  to  s.  68,  ^o«/,  p.  126. 

Renewal  of  lease. — If  a  lessee  has  a  right  of  renewal  of  his  lease,  this  right 
is  also  a  subject  of  compensation  (Bogg  v.  Midland  Rail.  Co.  (1867),  L.  R. 
4  Eq.  310).  But  if  the  lessee  has  no  such  right,  but  merely  a  probability  or 
expectancy  that  the  lease  will  be  renewed,  this  probability  or  expectancy  is 
not  a  matter  of  compensation  (Ex  parte  Nadin  (1848),  17  L.  J,  Ch.  421). 
And  even  if  the  lessee  has  laid  out  money  on  the  land  on  the  reasonable 
expectation  of  a  renewal  he  will  not  be  allowed  compensation  in  respect 
thereof  (R.  v.  Liverpool  and  Manchester  Rail.  Co.  (1836),  4  A.  &  E.  650). 
Under  the  wide  terms  used  in  the  Hungerford  Market  Act,  compensation 
was  allowed  for  the  expectancy  of  a  renewal  (Ex  parte  Far  low  (1831). 
2  B.  &  Ad.  341  ;  R.  v.  Hungerford  Market  Co.  (1839),  9  A.  &  E.  463). 

Equitable  interests. — Equitable  interests  are  the  subject  of  compensation 
as  well  as  legal  interests.  As  to  the  persons  entitled  to  compensation  in 
respect  thereof,  see  s.  18,  note,  "  To  all  the  parties  interested,"  tinte,  p.  38. 
If,  however,  the  promoters  acquire  the  land  from  a  person  entitled  to  sell 
the  legal  estate,  as,  for  example,  a  trustee,  it  is  not  necessary  to  acquire  the 
rights  of  beneficiaries. 
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Mines  ami  minerals. — As  to  these  see  as.  77 — 85  of  the  Railways  Clauses     Sect.  63. 
Act,  1845,  and  ss.  18—27  of  the  Waterworks  Clauses  Act,  1847,  post. 

Goodwill  and  loss  of  profits. — It  is  under  the  principle  that  it  is  the  owner's 
interest  in  the  land  which  is  to  be  assessed,  that  compensation  is  allowed  for 
loss  of  goodwill,  and  to  some  extent  for  loss  of  profits.  Goodwill  is  a  word 
used  somewhat  loosely  in  popular  language,  and  in  its  technical  legal  meaning 
it  is  confined  mainly  to  certain  rights  which  pass  on  the  sale  of  a  business. 
In  cases  of  compensation  it  must  be  regarded  in  its  widest  sense,  not  as  a  i 
subject  of  sale,  but  as  a  property  in  the  hands  of  a  person  who  desires  to  / 
keep  it.  In  this  sense  goodwill  means  the  probability  that  persons  who' 
have  previously  dealt  with  a  person  will  continue  to  do  so.  When,  therefore, 
promoters  take  a  man^s  business  premises  he  is  entitled  to  compensation,  if 
by  reason  of  their  being  so  taken  that  probability  is  reduced  ;  if,  for 
example,  the  only  new  premises  he  can  acquire  are  less  convenient  for  his 
customers.  In  Bidder  v.  North  Staffordshire  Rail.  Co.  (1878),  4  Q.  B.  D. 
412,  432,  Bramwell,  L.J.,  indicated  the  subject  of  compensation  in  a  case 
of  this  kind  :  "  It  is  as  though  a  house  in  a  street  were  taken  where  a  man 
carried  on  btisiness,  and  there  were  other  houses  in  the  same  street  to  be 
had,  to  which  the  business  could  be  transferred  with  no  loss  of  goodwill.  In 
such  a  case  no  compensation  for  goodwill  ought  to  be  given.  If  the  rent 
were  greater,  that  ought  to  be  compensated  for;  if  the  lease  were  shorter,  that 
ought ;  and  if  other  circumstances  of  loss  or  precariousness,  they  ought.'* 

Even,  however,  if  adjacent  premises  are  obtained,  a  jury  may  rightly 
take  into  consideration  a  probable  loss  of  business  (i2.  v.  Scard  (1894), 
10  T.  L.  R.  545). 

In  a  case  where  a  man  had  carried  on  an  old-established  business  of  boot 
and  shoe  making  in  a  house  of  which  the  lease  was  about  to  expire,  and  he 
bad  purchased  the  adjoining  house  for  the  purpose  of  moving  into  it  and 
carrying  on  his  business  there,  and  promoters  required  the  house  thus 
purchased,  it  was  held  that  the  arbitrator  bald  rightly  heard  evidence  as  to 
the  profits  made  in  the  first  house,  and  upon  that  basis  awarded  a  sum  of 
<£  1,000  in  respect  of  the  profits  he  might  have  made  at  the  house  to  be  taken 
{WkiU  V.  Commissiotiers  of  Public  Woiks  (1870),  22  L.  T.  591). 

If  there  is  what  is  called  local  goodwill,  t.e.,  "'  the  chance  that  the  old 
customers  will  resort  to  the  old  place  "  (per  Lord  Eldon,  in  CnUtwell  v. 
Lyt  (1810),  17  Ves.  335),  such  local  goodwill  would  clearly  be  an  interest  of 
value  to  the  owner,  and  a  subject  of  compensation  if  the  place  were  taken  ; 
hut  a  personal  goodwill  which  might  not  be  the  subject  of  sale,  except  with 
various  covenants  attached,  may,  nevertheless,  be  injured,  inasmuch  as  the 
lo«8  of  the  premises  might  prevent  certain  of  the  old  customers  resorting  to 
the  same  person.  Compensation  has  been  allowed  to  a  tailor  under  this 
heading  {Cooper  v.  Metropolitan  Board  of  Works  (1883),  25  Ch.  D.  472),  and 
to  a  solicitor  {R.  v.  Scard  (1894),  10  T.  L.  B.  545). 

Loss  of  profits  may  arise  partly  from  loss  of  local  connection  and  partly  from 
inability  to  carry  on  the  business  so  profitably  during  the  removal.  This  latter 
<^las8  of  damage  is  treated,  infra^  under  heading  **  Damages  for  expulsion." 

Lobs  of  profits  may  also  be  due  to  the  fact  that  the  premises  taken  were 
in  a  position  which  attracted  the  attention  of  passers  by,  and  that  in  conse- 
<)uence  chance  .customers  were  numerous,  and  equally  commanding  premises 
^nld  not  be  obtained  ;  this  would  also  be  a  subject  of  compensation  as  well 
«  the  loss  of  goodwill. 

iTgaally  those  items,  loss  of  profits  and  goodwill,  local  and  personal,  are 
not  kept  distinct,  but  a  lump  sum  is  found  in  respect  of  them,  and  unless 
questions  arise  as  to  how  such  compensation  is  to  be  divided,  as  between  the 
occupier  and  other  persons,  as,  for  example,  mortgagees  or  lessors,  it  is  not 
necessary  that  awards  or  verdicts  should  state  them  more  clearly.  See 
Cooper  V.  Metropolitan  Board  of  Works  (1883),  25  Ch.  D.  472,  and  Coi^per  v. 
^arih  London  Rail.  Co.  (1865),  34  lTj.  Ch.  375. 

UC.  *  H  3 
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Sect.  68.    M     It  is  important  to  notice  that,  although  compensation  is  allowed  for  loss 

I  of  goodwill  and  for  loss  of  profits,  it  is  merelj  because  such  goodwill  or  such 

Nora.  I  possibility  of  profit  enhances  the  valae  of  the  premises  to  the  owner.  It  is 
the  value  of  the  premises  to  the  owner  that  is  to  be  ascertained,  and  that  is 
the  price  to  be  paid  ;  from  which  it  follows  that  any  sum  given  for  loss  of 
business  is  part  of  the  consideration  for  the  sale,  and  on  a  conveyance  an 
*^  ad  valorem'^  duty  on  that  amount  must  be  paid  pursuant  to  the  Stamp  Act 
{Conimissianen  of  Inland  Revenue  v.  Glasgow  and  South  Western  Rail.  Co. 
(1887),  12  App.  Cas.  315).  And  as  to  stamp  on  sale  of  a  statutory  under- 
taking, see  Attorney 'General  v.  Corporatiott  of  Eastbourne  (1901),  66  J.P.  36. 

Potential  or  prospective  value  of  lands. — If  the  land  from  its  situation  or 
otherwise  may  probably  liecome  valuable,  as  if  it  be  agricultural  land  near  a 
town  which  may  have  a  value  for  prospective  building,  this  probability 
should  be  taken  into  account  {R.  v.  Brown  (1867),  L.  B.  2  Q.  B.  630).  So 
also,  if  the  proximity  of  the  land  to  a  reservoir  may  make  the  land  valuable 
for  the  purpose  of  erecting  mills,  this  factor  should  also  be  taken  into  account 
(Ripley  v.  Great  Northern  Rail,  Co.  (1875),  10  Ch.  App.  435).  And  see  R.  v. 
JJ,  of  West  Riding  of  Yorkshire  (1834),  1  A.  &  E.  563. 

If  money  has  been  spent  upon  land  for  the  purpose  of  developing  it,  the 
price  paid  and  the  money  so  spent  are  not  conclusive  evidence  as  to  the  value 
of  the  land  ;  it  is  only  evidence  to  be  taken  into  consideration  in  ascertaining 
the  value,  and  may  be  regarded  or  disregarded  (Streatham  Estate  Co.  v. 
Commissioners  of  Public  Works  (1888),  52  J.  P.  615). 

In  a  case  where  a  railway  company  had  taken  land  which  had  been  recently 
purchased  for  the  purpose  of  erecting  a  school,  and  there  was  no  other 
suitable  land  in  the  neighbourhood,  it  was  held  that  the  intention  of  the 
claimant  to  use  the  land  for  the  particulir  purpose  would  be  taken  into 
account  by  the  arbitrator  in  assessing  the  value  of  the  compensation,  although 
the  shool  had  not  been  built  (Bailey  v.  Isle  of  Thanet  Light  RailtraySj 
[1900]  1  Q.  B.  722). 

The  special  adaptability  of  land  for  a  particular  purpose  may  be  taken 
into  account,  even  where  that  purpose  is  the  purpose  for  which  the  land  is 
taken,  and  even  although  it  is  not  used,  nor  at  the  time  intended  to  be  used, 
for  that  purpose,  provided  that  its  adaptability  is  such  as  to  render  it  available 
for  sale  to  other  persons  than  the  promoters  (Re  Arbitration  between  Countess 
Onsalinsky  and  Corporation  of  Manchester^  reported  in  the  Appendix,  post). 
And  it  is  not  necessary  for  the  claimant  to  show  that  at  any  given  moment 
there  are  people  who  could  compete  for  it,  if  by  reason  of  the  situation  of 
the  land  there  are  what  may  -be  called  natural  customers  for  it  (In  re  Gough 
and  AHjxitria,  Silloth  and  District  Joint  Water  Board,  [1903]  1  K.  B.  574). 
And  see  note  to  s.  6  of  the  Waterworks  Clauses  Act,  \%\l,post. 

In  a  case  before  the  Privy  Council,  as  to  the  compensation  to  be  paid  for 
minerals  under  the  surface  of  land  which  was  taken,  it  was  said  that,  because 
a  seam  is  not  at  the  time  of  taking  workable  at  a  profit,  it  does  not  follow 
that  no  compensation  is  to  be  given  for  it  if  it  is  likely  to  prove  profitable  in 
the  future  (Brown  v.  Commissioner  for  Raihrays  (1890),  15  App.  Cas.  240). 

So,  in  assessing  the  value  of  the  minerals  to  be  left  unworked,  the  future 
possibility  of  rise  in  price  should  be  taken  into  account,  and  if  a  rise  in  fact 
takes  place  between  the  date  of  the  service  of  the  notice  requiring  the 
minerals  to  be  left  unworked,  and  the  date  of  the  arbitration,  which  rise 
was  wholly  unexpected,  and  could  not  have  been  estimated  at  the  date  of 
the  notice,  the  arbitrator  may  take  that  fact  into  account  in  assessing 
the  compensation  (In  re  BwUfa  and  Merthyr  Dare  Steam  Collieries  (1891), 
Limited,  and  the  Pontypridd  Watencorks  Co.,  [1903]  A.  C.  426). 

Damages  for  expulsion. — Besides  the  loss  of  the  property  itself,  there  is 
not  unusually  a  loss  to  the  owner  occasioned  by  his  being  turned  out  of  his 
land  or  premises.  Such  loss  is  a  subjfibt  of  compensation,  and  includes  loss 
of  profit,  costs  of  removal,  loss  of  fixtures,  and  the  like. 
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Thus,  in  a  case  where  a  brewhonse  was  taken  by  a  company,  and  the  jury     Sect.  6S. 
awarded  a  sam  as  compensation  for  the  damage  which  the  owner  would         "^ — 
suffer  by  reason  of  his  having  to  give  up  his  premises  as  a  brewer  from  the        Note. 
date  thereof  until  he  could  obtain  suitable  premises  in  which  to  carry  on  his 
buainefls,  they  were  held  entitled  to  do  so  (Jubb  v.  Hull  Dock  Co.  (1846), 
9  Q.  B.  443). 

The  principle  of  compensation  for  expulsion  is  the  same  as  in  trespass 
(per  Erlk,  C.J.  :  Eirkef  v.  Metropolitan  Rail.  Co.  (1865)^  34  L.  J.  Q.  B. 
257,  p.  261). 

Fixtures  are  required  to  be  taken  by  promoters  who  take  premises,  even 
although  they  are  trade  fixtures,  but  if  they  are  removed  they  will  be 
required  to  pay  only  the  loss  occasioned  by  their  being  less  valuable  after 
removal  {(Jibson  v.  Hammernmlih  Rail.  Co.  (1863),  32  L.  J.  Ch.  337). 

Where  promoters  gave  a  tenant  from  year  to  year  notice  requiring  him  to 
give  up  possession  in  six  months,  but  before  the  expiration  of  the  six 
months  he  was  told  that  they  did  not  intend  to  take  possession,  he  was, 
nevertheless,  held  entitled  to  compensation  for  any  hand  fide  preparations 
for  leaving  the  premises  (i?.  v.  CommiMsioners  of  Rochdale  (1866),  2  Jur. 
(x-^.)  H61). 

Similarly,  where  promoters  had  given  a  six  months*  notice  under  a  local 
Act  to  a  yearly  tenant  requiring  possession  in  six  months,  but  they  did  not, 
in  fact,  take  possession  for  nearly  two  years,  and  then,  having  obtained  the 
reversion,  demanded  possession,  it  was  held  that  the  tenant  was  entitled  to 
oompensation  at  least  for  the  difference  between  the  position  of  a  mere 
tenant  at  sufferance  and  the  position  of  a  tenant  with  a  right  to  retain 
possession  for  a  fixed  and  definite  period  (Cramcell  v.  Mayor  of  London 
(1^70),  L.  R.  5  Ex.  284). 

Where  a  similar  notice  was  given,  but  possession  was  not  taken  for  two 
years,  the  tenant  claimed  a  loss  of  profits  on  his  business  during  these  two 
years  by  reason  of  the  houses  in  the  neighbourhood  being  pulled  down  by 
the  promoters,  this  was  held  not  to  be  a  valid  subject  of  compensation  {R.  v. 
VatighaH  (1868),  L,  R.  4  Q.  B.  190). 

Where  under  a  special  Act  promoters  were  required  to  give  six  months' 
notice  of  their  intention  to  take  property,  and  in  consequence  of  such  a 
notice  being  given  to  the  tenants  of  certain  premises,  these  tenants  took 
other  premises  in  which  to  carry  on  their  business  and  removed  thereto,  and 
the  promoters  took  no  steps  towards  obtaining  possession  of  the  premises 
with  respect  to  which  they  had  given  notice,  it  was  held  that  the  tenants 
▼ere  entitled  to  a  iiuindamuH  to  compel  the  promoters  to  take  the  premises 
uid  to  substantial  damages  for  the  additional  rent,  and  such  other  damages  as 
they  had  suffered  {Morgan  v.  Metropolitan  Rail.  Co.  (1868),  L.  B.  4  C.  P.  97). 
In  a  case  where  a  person  held  premises  under  a  void  lease,  because  granted 
hy  the  executors  instead  of  by  the  heir  of  a  last  surviving  trustee,  he  was  held 
to  be  entitled,  on  the  premises  being  taken,  to  a  sum  for  loss  of  profits  and  part 
of  the  value  of  the  leasehold  premises,  because  the  occupant  had  increased 
the  pecuniary  value  by  expenditure  upon  the  premises  (Ex  parte  Cooper, 
In  re  North  London  Rail.  Co.  (1865),  34  L.  J.  Ch.  373). 

The  damages,  however,  must  not  be  too  remote,  and  it  was  held  in  an 
Inah  case,  that  a  landowner  could  not  recover  compensation  in  respect  of 
urears  of  rent  due  to  him,  which  the  taking  of  the  land  rendered  impossible 
to  recover  (/«  re  Kilnorth  Rifle  Range,  [1899]  2  I.  B.  305). 

Ah  to  the  jurifdictioti  of  arhitratorn  and  jury,  see  s.  23,  note,  **  The  same 
shall  be  so  settled,"  ante,  p.  83,  and  s.  50,  note,  ''  Jurisdiction  of  sheriff 
*nd  jnry/*  ante,  p.  50. 

B«i]i8tatement. — In  certain  cases  where  the  land  and  premises  are  used 
for  a  particular  purpose,  as,  for  example,  a  school  or  a  church,  and  where  it 
u  necessary  to  have  another  site  in  the  vicinity,  the  legislature  have  provided 
that  the  compensation  shall  be  awarded  on  the  principle  of  reinstatement, 
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Sect.  03.      by  which  it  meant  that  the  amount  of  compensation  to  be  awarded  shall  be 

assessed  according  to  the  cost  of  acquiring  an  equally  convenient  site  and 

^^yri^  erecting  equally  convenient  premises.  For  an  example  of  this,  see  LoudoH 
Srhool  Board  v.  South  EasUrn  RaiL  Co,  (1887),  3  T.  L.  R.  710. 

This  subject  will  be  found  discussed  by  Lord  Shand  in  an  award  in 
Corporation  of  Edinburgh  v.  North  Britinh  Rail,  Co,^  which  is  set  out  in 
Appendix,  po^.  It  was  also  discussed  in  an  unreported  case  of  Burrotr  v. 
Metropolitan  and  Metropolitan  District  Rail.  Co.'«.  The  principal  parts  of  the 
judgments  in  that  case  will  be  found  in  '*  Problems  in  the  Law  of  Compensa- 
tion/' by  Mr.  F.  Balfour  Browne,  pp.  87 — 95.  See  also  Guhhinn  v.  Loudon 
and  Blacktcall  Rail.  Co.,  also  reported  at  p.  95  of  the  same  work. 

In  the  London  County  Council  (Improvement)  Act,  1899  (  G2  &  63  Vict, 
cap.  cdxvi),  are  special  clauses  for  reinstating  an  electric  supply  company  : 
the  effect  of  one  of  these  clauses  was  discussed  in  Lomlon  County  Council  v. 
Metropolitan  Electric  Supply  Co.,  Limited,  Times  Newsp.,  April  26th,  1901, 
affirmed  H.  of  L.,  Times,  March  16th,  1902. 

n.  Damaige  by  reason  of  aoveranoe  of  the  laada  taken  from  thoee 
held  therewith. — In  order  that  damages  may  arise  from  severance,  it  is  not 
necessary  that  the  land  should  be  held  under  the  same  title  for  the  same 
estate,  or  for  the  same  purpose,  or  that  the  lands  should  be  contiguous.  It 
is  enough  if  both  parcels  of  land  are  held  by  one  and  the  same  owner,  and  if 
the  unity  of  ownership  conduces  to  the  advantage  or  protection  of  the  pro- 
perty as  one  holding.  That  is  a  question  of  fact  dependent  upon  the 
circumstances  of  each  case.  If  the  several  pieces  of  land  owned  by  the 
same  person  are  so  near  to  each  other  and  so  situated  that  the  possessiexi 
and  control  of  each  gives  an  enhanced  value  to  all  of  them,  they  are  lands 
held  together  within  the  meaning  of  ss.  49,  63.  See  the  judgments  in 
Coirper  Essex  v.  Zjocal  Board  for  Acton  (1889),  14  App.  Cas.  153;  Caledopuan 
Rail,  Co.  V.  Loclchart  (1860),  3  Macq.  808.  815. 

In  the  former  of  these  cases,  the  land  taken  was  let  on  building  leases, 
and  of  that  not  taken,  part  was  in  hand  and  part  was  let  for  short  periods 
for  brickmaking.  The  whole,  including  what  was  taken  and  what  was  not, 
had  been  laid  out  as  a  building  estate,  but  the  land  taken  was  separated 
from  the  other  lands  partly  by  other  lands  belonging  to  the  owner  and  partly 
by  a  railway.  The  House  of  Lords  held  that  these  lands  were  lands  held 
with  the  lands  taken  within  the  meaning  of  ss.  49,  63. 

In  another  case,  where  it  was  decided  that  the  lands  were  held  together, 
the  facts  were  as  follows :  The  plaintiffs,  a  volunteer  corps,  held  land  under 
lease,  which  they  used  as  a  rifle  range  ;  immediately  beyond  the  butts  was 
marsh  land,  and  beyond  the  marsh  land  were  marsh  meadows.  The  corps 
had  leased  these  marsh  meadows  to  prevent  accidents  from  stray  buUeta,  and 
had  entered  into  a  verbal  agreement  to  pay  a  fixed  sum  in  respect  of  the 
injury  that  might  happen  to  cattle  on  the  inter\'ening  land.  The  defendants 
took  part  of  the  marsh  meadows  in  order  to  make  a  road,  and  in  consequence 
of  which  the  rifle  range  had  to  be  abandoned.  The  court  considered  they 
were  held  together,  mainly  on  the  ground  that  they  were  held  for  a  common 
purpose  (Holt  v.  Gas  Light  and  Col-e  Co,  (1872),  L.  R.  7  Q.  B.  728). 

In  a  case  where  land  was  held  on  lease  for  thirty  years,  subject  to  the 
right  of  the  lessor  to  determine  the  lease  as  to  the  whole  or  as  to  part  by  a 
three  months'  notice,  and  notice  to  treat  for  a  strip  was  given,  but  before  any 
proceedings  were  taken  in  regard  to  it,  the  lessor  determined  the  lease  as  to 
the  strip  by  a  notice,  and  during  the  currency  of  that  notice  the  company 
took  possession,  it  was  held  that  the  lessee  was  only  entitled  to  damages  for 
severing  the  remainder  of  his  land  during  the  continuance  of  the  term  of 
three  months  for  which  the  land  taken  was  then  held.  The  only  ground 
upon  which  this  decision  can  be  supported  would  appear  to  be  that  the 
court  could  see  no  real  tangible  claim  in  respect  of  such  severance  (R.  v. 
Kennefhj,  [1893]  1  Q.  B.  533,  explained  in  Bexley  Heath  Rail,  Co,  v.  North, 
[1894]  2  Q.  B.  579). 
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A  person  who  acquires  an  interest  in  the  severed  land  after  the  original     Sect.  63* 
oompensation  has  been  settled  with  the  owner  is  not  entitled  to  compensation        .^^ 
although  he  may  not  have  had  notice  of  the  8er\'ice  of  notice  to  treat,  see        ""Otb. 
Merftr  v.  Lirtrpotth   St.  Helenn^  and  South  Lanctishire   Bail,    Co.^    [1903] 
I  K.  B.  652. 

When  a  riparian  owner  has  his  right  of  flow  and  of  access  to  a  river  taken 
from  him,  this  ia  also  apparently  a  case  of  severance,  but  this  decision  may 
to  some  extent  depend  on  the  words  of  the  special  Act  (Duke  of  BuccUuch  v. 
Metropolitan  Boanl  of  Worha  (1«72),  L.  R.  5  H.  L.  418,  pp.  459,  460). 

Where  a  landowner  has  his  land  taken  and  he  has  also  a  right  of  pre- 
emption over  adjoining  land  which  was  not  taken,  it  was  held  that  the  right 
of  pre-emption  was  personal,  and  that  the  promoters  were  not  bound  to  pur- 
ciuuie  it  or  apparently  pay  compensation  for  its  reduction  in  value  by  reason 
of  the  land  being  taken  {Clout  v.  Metropolitan  and  District  Bailirays  Joint 
Committee  (1883),  48  L.  T.  257). 

Potential  or  proiq)ectire  nue  of  fterered  land. — In  estimating  the  damage 
done  to  the  land  by  severance,  the  potential  use  of  the  land  may  be  taken 
into  account  as  well  as  in  estimating  the  value  of  the  land  taken.  If  the 
prospective  value  would  be  depreciated  by  severance  that  may  be  considered. 
Thus,  if  a  juiy  come  to  the  conclusion  that  agricultural  land  will  soon  be 
Tilnable  for  building  purposes,  and  that  a  portion  of  land  will,  by  reason  of 
the  severance,  be  rendered  useless  as  building  land,  that  depreciation  ought 
to  be  considered  in  assessing  the  amount  (R.  v.  Bwtrn  (1867),  L.  B.  2  Q.  B. 
630). 

In  that  case  the  damage  was  caused  by  reason  of  access  beins:  taken  away. 
Under  the  Railways  Qauses  Consolidation  Act,  1845  (8  Vict.  c.  20),  sa.  68, 69, 
magistrates  have  power  to  order  accommodation  works  in  such  a  case,  but  as 
they  could  then  have  ordered  only  such  access  as  was  suitable  to  agricultural 
land,  it  was  held  that  the  jury  in  considering  the  land  as  suitable  for  building 
purposes  were  right  in  not  taking  this  into  account  (N.  C). 

Where  a  man  has  a  reservoir  on  the  land  which  is  not  taken,  the  arbitrator 
is  justified  in  taking  into  account  the  probable  loss  he  might  have  suifered 
by  supplying  mills  with  water  on  the  land  taken  (Ripley  v.  Great  Northern 
Rail.  Co.  (1875),  L.  R.  10  Ch.  435). 

In  cases  where '  land  is  severed  by  reason  of  a  horizontal  stratum  being 
taken,  the  same  principle  is  applicable  in  assessing  the  damage  for  severance. 
See,  for  example,  ///  re  City  anil  South  London  Rail.  Co.  and  St.  3fayi/,  Wool- 
«'/M,  (uul  Sf.  Mary,  \VooU-hmvh  Hair  (1903),  19  T.  L.  R.  363. 

Minen. — ^When  land  is  taken  but  the  minerals  are  not,  there  is  no  com- 
pensation payable  for  severance  or  injurious  affection  of  the  minerals  until 
the  time  arrives  when  the  landowner  is  desirous  of  working  them.  The 
compensation  in  respect  of  mines  is  regulated  in  most  undertakings,  by 
special  clauses,  as,  for  example,  the  Railways  Clauses  Act,  1845,  ss.  77 — 85, 
;*«r/,  and  the  Waterworks  Clauses  Act,  1847,  ss.  18 — 27,  po»t,  and  see  Holli- 
flay  v.  Mayor  of  Wakefield,  [1891]  A.  C.  81  ;  Lord  Gerard  v.  London  and 
North  Western  Rail.  Co.,  [IS'Jb]  1  Q.  B.  459. 

in.  Ldmioiiflly  affecting  lands  not  taken  which  were  held  with 
those  taken. — The  general  principles  of  compensation  for  injuriously 
affecting  lands,  when  land  is  not  taken,  are  discussed  in  the  notes  to  a.  68. 

The  principles  of  compensation  when  land  is  taken  are  somewhat  different. 
If  no  land  is  taken  from  an  owner,  it  is  clear  that  no  compensation  is  allowed 
for  any  damage  caused  by  the  carrrying  on  or  use  of  the  works  as  authorised 
by  Parliament,  although  it  is  allowed  for  damage  caused  by  the  construction 
of  the  works  {Hammersmith  Rail.  Co.  v.  Bmnd  (1869),  L.  R.  4  H.  L.  171). 
If,  however,  port  of  a  proprietor's  land  is  taken  from  him,  and  th#  future 
lue  as  authorised  of  the  part  so  taken  may  damage  the  remainder  of  the 
proprietor's  land,  then  such  damage  may  be  an  injurious  affecting  of  the  pro- 
prietor's other  lands,  though  it  would  not  be  an  injurious  affecting  of  the*  land 
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86Ct.  63*      oi  neighbouring  proprietors  from  whom  no  land  had  been  taken  for  the 

purpose  of  the  intended  works  (Coirper  EsHfx  v.  Loral  Board  for  Acton 

Note.  (1889),  14  App.  Cas.  153  :  per  Hauhbury,  L.C,  p.  161).  In  that  case  the 
subject  for  compensation  was  stated  by  Lord  MACNAr.HTKN  thus  :  '*  When 
lands  are  required  for  the  purpose  of  a  public  undertaking,  and  the  owner 
claims  compensation  for  injury  to  other  lands  held  therewith,  I  think  the 
tribunal  which  assesses  compensation  is  l>ound  to  take  into  consideration  the 
purpose  of  the  undertaking,  the  consequences  likely  to  result  from  the  execu- 
tion of  the  works  on  the  land  required,  and  any  alteration  in  the  character 
of  the  property  which  those  works  are  calculated  to  bring  about  "  (p.  178). 
From  that  statement  of  the  principle  it  would  appear  to  follow  that  when 
the  works  are  carried  on  upon  the  land  taken,  and  the  depreciation  is  due  to 
the  use  of  the  works  which  use  is  in  itself  legal,  compensation  is  nevertheless 
to  be  awarded  if  such  depreciation  in  fact  takes  place,  and  it  is  not  necessary 
to  show  that  the  use  of  the  works  if  unauthorised,  would  have  given  rise  to 
actionable  damage.  See  S.  C.  per  Lord  Watson,  p.  166  ;  but  of  this  Lord 
BUlsbury  expressed  doubt  (p.  159)  ;  and  Bnrcleuck  v.  Metropolitan  Botird 
of  Works  (1872),  L.  R.  5  H.  L.  458.  A  further  proposition  should  be 
noticed.  If  land  is  taken  from  a  proprietor,  and  he  complains  of  the  injury 
caused  to  the  remainder  of  his  land  by  reason  of  the  use  of  part  of  the 
works,  which  part  is  not  constructed  on  the  land  taken  from  him,  he  has  no 
right  to  statutory  compensation  {Caledonian  Rail.  Co.  v.  Ogilry  (1856), 
2  Macq.  229  ;  City  of  Glmgoir  Union  Rail.  Co.  v.  Hnnter  (1870),  L.  E. 
2  H.  L.  (Sc.)  78,  and  see  note  to  s.  6H). 

These  principles  have  been  applied  in  the  following  cases  : 

In  a  case  where  a  railway  company  took  some  land  and  proposed  to  make 
their  railway  on  it  close  to  a  cotton  mill  belonging  to  the  same  proprietor, 
and  the  jury  found  a  sum  which  included  injury  to  the  premises  by  reason 
of  the  risk  of  fire  being  so  much  increased  by  the  proximity  to  the  railway 
as  to  render  them  less  fit  and  convenient  for  the  purposes  of  a  cotton  mill, 
and  to  make  the  mill  not  insurable  except  at  a  greatly  increased  premium,  it  was 
held  that  the  jury  had  not  exceeded  their  jurisdiction  in  so  doing,  and  that 
the  rule  that  compensation  could  only  be  given  for  that  which,  unless 
sanctioned  by  the  private  statute,  would  otherwise  have  been  an  actionable 
wrong,  had  no  application  to  cases  where  the  act  complained  of  was  done  on 
land  which  had  been  taken  from  the  claimant  by  force  of  statute  (7//  re 
Stockport,  Timperley,  and  Altrincham  Rail.  Co.  (1864),  33  L.  J.  Q.  B.  251  ; 
approved  in  Cofrjter  Essex  v.  Acton  Local  Board  (1889),  14  App.  Cas.  153). 

Under  the  Thames  Embankment  Act,  1862  (25  &  26  Vict.  c.  93),  which 
incorporated  the  Lands  Clauses  Act,  a  riparian  owner,  who  had  the  right  of 
flow  of  the  river  along  the  whole  frontage  of  his  property  on  which  was  a 
mansion,  and  the  use  of  a  causeway  which  ran  from  his  garden  to  low- water 
mark  in  the  river,  was  deprived  of  the  use  of  the  causeway  and  of  his 
communication  with  the  river,  and  of  the  right  of  flow  by  the  embankment 
of  the  river  and  the  formation  of  a  road  between  it  and  the  garden.  The 
umpire  in  assessing  the  compensation  took  into  consideration  the  loss  of  the 
river  frontage,  the  loss  of  privacy,  and  increase  of  dust  and  noise  consequent 
on  the  creation  of  the  embankment  and  road  : — Held,  that  the  owner  s 
rights  over  the  causeway  were  *'  lands "  within  the  meaning  of  the  special 
Act,  and  that  the  umpire  was  justified  in  taking  these  matter  into  considera- 
tion in  assessing  the  compensation  to  be  paid  by  reason  of  the  taking  of  the 
causeway  and  right  of  river  flow,  and  of  the  damage  by  severance  and  other 
injurious  affection  of  the  remaining  lands  (Duke  of  Bucclench  v.  Metropolitan 
Board  of  Works  (1872),  L.  B.  5  H.  L.  418). 

In  the  last  case  the  question  as  to  injuriously  affecting  the  remaining  lands 
was  so  complicated  with  other  questions,  that  it  has  been  doubted  as  to  how 
far  it  was  an  authority  for  the  general  propositions  above  set  out.  See  per 
Lord   Blackbukx    in    Caledonian    Rail.    Co.    v.   Walkers    TntHteen   (1882), 
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7  App.  Cas.  259,  at  p.  297  ;  but  the  general  principle  is  now  established  by     Sect.  63. 
by  Ootrper  Enser  v.  Acton  Loral  Board  (1889),  14  App.  Cas.  153.  - — 

In  that  case  the  land  was  taken  for  the  purpose  of  making  sewage  works,  Note. 
and  was  severed  from  land  laid  out  and  intended  to  be  used  as  a  building 
estate.  Evidence  was  given  before  a  jury  at  the  inquisition  to  the  effect 
that  the  existence  of  sewage  works,  even  if  they  were  conducted  so  as  not  to 
create  an  actionable  nuisance,  depreciated  the  market  value  of  neighbouring 
land  for  building  purposes.  The  jury,  in  awarding  compensation,  awarded 
a  large  sum  in  respect  of  the  severance  and  other  injurious  affection  : — Held, 
that  the  jury  had  not  exceeded  their  jurisdiction  in  so  doing,  and  that 
compensation  might  be  awarded  for  damage  to  be  sustained  by  the  owner 
by  the  injurious  affection  of  his  other  lands,  not  only  by  the  construction  of 
the  sewage  works  on  the  land  taken,  but  also  by  their  use  {Cojrper  Essex  v. 
ActoH  Local  Boards  supra). 

Where  land  was  taken  by  a  school  board  for  the  purpose  of  erecting  a 
school,  and  a  jury  awarded  a  sum  for  the  injurious  affection  to  houses  of  the 
claimant  on  other  land  adjoining,  and  caused  by  the  noise  of  the  children  at 
the  school,  it  was  held  that  the  jury  had  acted  rightly  {R.  v.  Pearce,  Ex 
parte  School  Board  for  Loudon  (1898),  78  L.  T.  681).  In  a  case  where  the 
land  taken  was  part  of  a  farm  where  the  owner  trained  and  exercised 
Bteeplechaae  horses  and  hunters,  and  evidence  was  given  that  the  remainder 
would  be  useless  for  that  purpose,  and  that  he  would  suffer  consequential 
<lamage  by  reason  of  his  not  being  able  to  carry  on  his  business,  and  that  he 
would  have  to  sell  his  horses  at  a  loss,  the  jury  awarded  a  large  sum  in 
reelect  thereof.  The  court  refused  to  quash  the  finding  on  the  ground  that 
the  application  was  too  late,  but  stated  that  it  was  not  clear  whether  the 
owner  was  entitled  to  compensation  for  this  loss  (/?.  v.  Sheicard  (1880), 
9  Q.  B.  D.  741,  p.  743).  The  Andover  and  Weyhill  Horse  Company  got  a 
clause  in  the  Metropolitan  Railway  (Hendon  Extension)  Act,  giving  them 
compensation  under  similar  circumstances,  although  no  land  of  the  horse 
company  was  taken  under  the  Act. 

Mines. — For  the  provisions  as  to  compensation  in  respect  of  injuriously 
affecting  mines,  see  post,  ss.  77 — 85  of  the  Railways  Clauses  Act,  1845,  and 
88. 18 — 27  of  the  Waterworks  Clauses  Act,  1847,  and  notes  to  these  sections. 

Agreement  hff  promoters  to  restrict  construction  of  irorhs, — If  promoters  of 
undertakings,  whether  acting  solely  for  the  public  good  or  for  the  purpose 
of  profit,  offer  to  enter  into  a  contract  not  to  use  the  land  they  are  authorised, 
uid  require  to  take  for  the  purposes  for  which  they  are  authorised  to  take 
the  land,  such  offer  if  accepted  would  not  bind  their  successors,  and  would 
be  void  ;  and,  therefore,  cannot  be  used  as  a  ground  for  reducing  the  amount 
to  be  assessed  for  injuriously  affecting  the  lands  of  the  same  owner  which 
are  not  taken. 

Thus  where  harbour  trustees  *vere  empowered  to  take  part  of  a  person's 
land,  from  which  there  was  an  unrestricted  entrance  to  the  harbour,  and 
offered  that  the  conveyance  should  restrict  their  use  of  the  ground  taken  so 
as  not  to  interfere  with  the  access  from  the  remaining  property  to  the 
harbour,  it  was  held  that  as  the  trustees  had  power  to  miJ^e  erections  on  the 
piece  of  ground  taken,  which  would  effectually  destroy  the  frontage,  that 
they  had  no  power  to  make  such  an  agreement,  and  that  the  landowner  was 
entitled  to  be  compensated  on  the  basis  that  such  frontage  might  be  destroyed 
{Ayr  Harbour  Trustees  v.  Osirald  (1883),  8  App.  Cas.  623). 

If  the  trustees  in  that  case  could  have  bound  themselves  and  their 
aoccessors  by  the  agreement,  and  had  made  such  an  offer  which  the  land- 
owner refused  to  accept,  it  would  appear  that  he  could  not  get  compensation 
for  the  injury  which  he  might  have  thus  prevented  (8.  C,  p.  634). 

Promoters  may,  however,  agree  to  give  the  owner  access  to  his  premiHes 
over  the  land  taken,  provided  that  such  use  of  the  land  taken  is  not  incom- 
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Soct.  63.      patable  with  the  purpoBes  for  which  the  land  is  taken  (///  re  Gonty  and 

Manchenter,  Sheffield  and  Linrolmhire  Rail  Ok,  [1896]   2  Q.  B.  439  ;  Grand 

Note.        Junction  Canal  C(k  v.  Petty  (1888),  21  Q.  B.  D.  273  ;  and  cases  cited  in  note 
to  8.  18,  ante,  p.  31). 

Second  ansessment, — As  to  whether  a  second  assessment  can  be  made  for 
future  unforeseen  damage,  see  s.  68,  note,  postj  p.  130. 

Betterment. — There  is  no  provision  in  the  Lands  Clauses  Acts  allowing 
promoters  to  set  off  against  an  owner's  claim  for  compensation  for  severance 
or  other  injurious  affection,  that  the  value  of  the  land  will  be  enhanced  by 
reason  of  the  use  of  the  land  taken  by  the  promoters. 

The  claim  to  do  so  has  been  seldom  made.  The  point  was  raised  in 
Senior  v.  Metropolitan  Rail.  Co.  (1863),  2  H.  &  C.  258,  and  WiLDK,  B., 
8aid  :  ''  It  is  the  first  time  such  an  idea  has  been  brought  forward,  and  I  see 
no  reason  for  giving  countenance  to  it"  (p.  269).  In  Eagle  v.  Charing 
Cnm  Rail.  Co.  (1867),  L.  R.  2  C.  P.  638,  a  plaintiff's  easement  of  light  was 
infringed  in  consequence  of  which  he  suffered  damage  by  loss  of  trade,  but 
the  umpire  found  t^at,  although  such  injury  had  been  caused,  that  the 
plaintiffs  interest  in  the  premises  was  not  diminished  as  the  value  of  the 
property  had  been  enhanced  by  the  execution  of  the  works,  but  the  court 
held  that  this  latter  part  of  the  finding  was  wholly  irrelevant. 

The  legislature  have,  however,  passed  certain  local  acts  for  purposes  of 
public  utility  in  which  the  clauses  of  the  Lands  Clauses  Acts  dealing  with 
and  giving  compensation  for  lands  injuriously  affected  have  not  been  incor- 
porated, apparently  on  the  ground  that  any  injurious  affection  would  be 
compensated  by  the  benefit  received.  See  Ferrary.  Comininnioners of  Seirers 
(1869),  L.  R.  4  Ex.  227,  under  City  of  London  Sewers  Act,  1848;  see 
Metropolitan  Management  Act,  1858,  and  see  R.  v.  Mayor  of  London 
(1867),  L.  R.  2  Q.  B.  292;  Bigg  v.  Corporation  of  London  (1873), 
15Eq.376. 

As  the  future  use  of  the  land  may  be  taken  into  account  in  estimating 
the  damage  by  severance,  and  by  other  injurious  affection  of  the  land  belong- 
ing to  the  same  owner  not  taken  (Coirper  EMttes  v.  Acton  Loral  Board  (1889), 
14  App.  Cas.  153),  it  would  appear  that  if  the  value  of  such  land  is  enhanced 
by  the  future  use  of.  the  land  taken,  the  damage  may  in  such  cases  be  nil. 
But  it  cannot  be  set-off  against  the  value  of  the  interest  taken,  nor  against 
other  injuries  to  land  which  would  give  a  cause  of  action.  Under  the 
Victorian  Lands  Compensation  Act,  1869,  provision  is  made  that  regard  shall 
be  had  to  the  enhancement  of  value  of  the  adjoining  land  belonging  to  the 
person  to  whom  compensation  is  to  be  made.  The  Pri%'y  Council  held  this 
to  mean  that  where  an  owner  is  entitled  to  compensation  for  damage  to  his 
lands  by  reason  of  severance  from  them  of  the  land  taken,  or  the  lands 
being  otherwise  injuriously  affected,  and  there  is  enhancement  in  value  of 
his  adjoining  land,  the  one  should  be  set-off  against  the  other,  and  they 
further  held  that  the  enhancement  in  value  may  arise  from  the  use  as  well 
as  the  construction  of  the  works  {Harding  v.  Board  of  Land  and  Works 
(1886),  11  App.  Cas.  208). 

In  8.  38  (8)  of  the  Housing  of  the  Working  Classes  Act,  1890,  j>o«/,  and 
8.  1 3  of  the  Light  Railways  Act,  po»t,  there  are  provisions  enabling  arbi- 
trators in  assessing  compensation  to  take  into  consideration  the  enhanced 
value  of  other  lands  of  the  same  owner. 

Local  bodies  have  also  been  allowed  to  purchase  more  land  than  was 
actually  necessary  for  the  work  authorised,  and  have  been  empowered  to 
lease  and  sell  such  land  for  the  purpose  of  recouping  their  outlay  {Gallotray 
v.  Mayor  of  London  (1866),  L.  R.  1  H.  L.  34  ;  Qninton  v.  Mayor  of  Bristol 
( 1 874),  L.  R.  1 7  Eq.  524).  They  cannot,  however,  take  land  for  that  purpose 
unless  they  are  expressly  authorised  to  do  so  (Donaldson  v.  Mayor,  etc.  of 
fioiith  Shieltls  (1899),  79  L.  T.  685). 
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Proviaiong  have  lately  been  inserted  in  local  Acts  for  public  purposes,  in      Sect.  63. 

in  order  to  enable  public  bodies  to  recoup  themselves  for  their  outlay,  by         

receiving  from  the  owners  of  premises  and  lands  part  of  the  enhanced  value.        Notk. 

The  report  by  a  select  committee  of  the  House  of  Lords  as  to  the  form  of 

these  enactments,  and  a  copy  of  these  provisions  from  a  local  Act  will  be 

found  in  the  Appendix,  po8^     The  principle  is  by  no  means  new,  and  in  the 

Act  for  rebuilding  London  after  the  Great  Fire  (18  &  19  Car.  2,  c.  H),  s.  26, 

there  is  a  provision  that  the  owners  of  houses  and  lands  ''  meliorated  "  by 

the  new  streets  to  be  made  shall  be  assessed  for  the  cost  of  the  land  necessary 

to  carry  out  the  widening. 

64.  When  the  compensation  payable  in  respect  of  any  lands,  Where  com- 
er any  interest  therein,  shall  have  been  ascerhiined  by  the  valua-  abaent'^rU' 
tion  of  a  surveyor,  and  deposited  in  the  bank  under  the  provisions  has  been  de- 
herein  contjiined,  by  reason  that  the  owner  of  or  party  entitled  to  ^^^©yor^ 
convey  such  lands  or  such  interest  therein  as  aforesaid  could  not  the  party 
be  found  or  was   absent  from  the  kingdom,  if  such    owner   or  ™^q  ^^^_ 
party  shall  be  dissatisfied  with  such  valuation  it  shall  be  lawful  mitted  to 
for  him,  before  he  shall  have  applied  to  the  Court  of  Chancery  for  ^^  ^  ^  ^°°* 
payment  or   investment  of  the  moneys  so  deposited  under  the 
provisions  herein  contained  by  notice  in  writing  to  the  promoters 

of  the  undertaking,  to  require  the  question  of  such  compensation 
to  be  submitted  to  arbitration,  and  thereupon  the  same  shall  be  so 
submitted  accordingly,  in  the  same  manner  as  in  other  cases  of 
disputed  compensation  hereinbefore  authorised  or  required  to  be 
submitted  to  arbitration. 

"By  the  valuation  of  a  surveyor,"  /.<;.,  pursuant  to  s.  58.  The  case  of 
the  party  not  appearing,  referred  to  in  that  section,  is  not  included  in  this 
section. 

DepoMifed  hi  the  bfuik. — The  provisions  are  to  be  found  in  ss.  69 — 80. 

"  In  the  futjne  mnmier" — As  to  the  procedure  in  arbitration,  see  ss.  23, 
25—37,  and  63,  and  the  Arbitration  Act,  1889, /^o>»^ 

65.  The  question  to  be  submitted  to  the  arbitrators  in  the  case  Question  to 
last  aforesaid   shall   be,   whether   the   said  sum  so   deposited  as  ^the*""^^^ 
aforesaid  by  the  promoters  of  the  undertaking  was  a  sufficient  arbitrators, 
sum,  or  whether  any  and  what  further  sum  ought  to  be  paid  or 
deposited  by  them. 

*'  The  COM  last  aforemid,''  i.e.,  in  the  cases  mentioned  in  s.  64. 

66.  If  the  arbitrators  shall  award  that  a  further  sum  ought  to  If  further 

be  paid  or  deposited  by  the  promoters  of  the  undertaking,  they  promo'tera  to* 
shall  pay  or  deposit,  as  the  case  may  require,  such  further  sum  pay  or  deposit 
vitliin  fourteen  days  after  the  making  of  such  award,  or  in  default  J^"I.teen^  ^ 

days. 
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Sect.  66.     thereof,  the  same  may  be  enlbrced  by  attachment,  or  recovered 
with  costs  by  action  or  suit  in  any  of  the  superior  courts. 

"Enforced  by  attachment." — Generally  as  to  enforcing  an  award,  see 
8.  36,  note  "  Enforcing  the  award,"  ante,  p.  68. 

Costs  of  the  67.  If  the  arbitrators  shall  determine  that  the  sum  so  deposited 
S.T  1  ra  ion.  ^^^  sufficient,  the  costs  of  and  incident  io  such  arbitration,  to  be 
determined  by  the  arbitrators,  shall  be  in  the  discretion  of  the 
arbitrators  ;  but  if  the  arbitrators  shall  determine  that  a  further 
sum  ought  to  be  paid  or  deposited  by  the  promoters  of  the  under- 
taking, all  the  costs  of  and  incident  to  the  arbitration  shall  be 
borne  by  the  promoters  of  the  undertaking. 

"The  costs  of  and  incident." — As  to  costs  in  other  cases  of  arbitration, 
see  8.  .S4,  ante^'  p.  68  ;  and  see  the  notes  thereto,  as  to  what  costs  are 
included  ;  and  see  also  ss.  51  and  52,  ante,  pp.  87,  89. 

"To  be  detennined  by  the  arbitrators." — See  s.  34,  note  ''To  he 
settled  hy  the  arbiimtors,*^  ante,  p.  64.  If  either  party  require,  the  amonnt 
must  be  taxed  by  a  taxing  master,  by  s.  1  of  the  Lands  Clauses  (Taxation 
of  Costs)  Act,  1895,^0*^,  and  see  the  notes  thereto. 

Rerorerhig  the  costs. — See  note  to  s.  34,  "  Recovery  of  the  costs,*'  antey 
p.  66. 

To  be  settled       68.  If  ^^Y  P^rty  shall   be  entitled   to  any  compensation  in 

by  arbitration  i-espect  of  any  lands,  or  of  any  interest  therein,  which  shall  have 

the  option  of  been  taken  for  or  injuriously  affected  by  the  execution  of  the 

the  party        works,  and  for  which  the  promoters  of  the  undertaking:  shall  not 
claiming  com  '  .   «       .  i         i  •  •  /.    i  •  i  •  i 

pensation.       have  made  satisfaction  under  the  provisions  of  this  or  the  special 

Act,  or  any  Act  incorporated  therewith,  and  if  the  compensation 
claimed  in  such  case  shall  exceed  the  sum  of  fifty  pounds,  such 
party  may  have  the  same  settled  either  by  arbitration  or  by  the 
verdict  of  a  jury,  as  he  shall  think  fit  ;  and  if  such  party  desire  to 
have  the  same  settled  by  arbitration,  it  shall  be  lawful  for  him 
to  give  notice  in  writing  to  the  promoters  of  the  undertaking  of 
such  his  desire,  stating  in  such  notice  the  nature  of  the  interest  in 
such  lands  in  respect  of  which  he  claims  compensation,  and  the 
amount  of  the  compensation  so  claimed  therein  ;  and  unless  the 
promoters  of  the  undertaking  be  willing  to  pay  the  amount  of 
compensation  so  claimed,  and  shall  enter  into  a  written  agreement 
for  that  purpose  within  twenty-one  days  after  the  receipt  of  any 
such  notice  from  any  party  so  entitled,  the  same  shall  be  settled  by 
arbitration  in  the  manner  herein  provided  ;  or  if  the  party  so 
entitled  as  aforesaid  desire  to  have  such  question  of  compensation 
settled  by  jury,  it  shall  be  lawful  for  him  to  give  notice  in  writing 
of  such  his  desire  to  the  promoters  of  the  undertaking,  stating  such 
l)articulars  as  aforesaid,  and  unless  the  promoters  of  the  under- 
taking be  willing  to  pay  the  amount  of  compensation '  so  claimed, 
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and  enter  into  a  written  agreement  for  that  purpose,  they  shall,     Sect.  68. 

within  twenty-one  days  after  the  receipt  of  such  notice,  issue  their 

warrant  to  the  sheriff  to  summon  a  jury  for  settling  the  same  in 

the  manner  herein  provided,  and  in  default  thereof  they  shall  be 

liable  to  pay  to  the  party  so  entitled  as  aforesaid  the  amount 

of  compensation  so  claimed,  and  the  same  may  be  recovered  by 

him,  wfth  costs,  by  action  in  any  of  the  superior  courts. 

"Bntitlad  to  any  compenflation." — A  person  is  not  entitled  to  compen- 
sation unless  it  can  be  shown  that  a  right  of  compensation  is  given  to  him 
either  by  this  Act  or  by  the  special  Act.  If  there  is  no  provision  in  the 
special  Act  giving  compensation  for  injurious  affection  of  lands,  and  if  s.  68 
is  not  incorporated,  no  party  is  entitled  to  compensation  for  the  injurious 
affection  of  his  lands,  if  no  other  land  of  his  has  been  taken  {Ferrar  y^ 
Conminuotters  of  Seicers  (1869),  L.  R.  4  Ex.  227). 

Where  the  special  Act  incorporates  the  Lands  Clauses  Acts,  but  excludes 
those  provisions  which  relate  to  '*  the  purchase  and  taking  of  lands  otherwise 
than  by  agreement/'  then  ss.  16 — 68  are  all  excluded  {S.  C.  and  R,  v.  Mayor 
of  London  (1867),  L.  B.  2  Q.  B.  292),  and,  in  such  a  case,  in  the  absence  of 
provision  in  the  special  Act,  there  is  no  right  to  compensation.  Compare, 
however,  Kirby  v.  Harroyate  School  Board,  [1896]  1  Ch.  437. 

If,  however,  s.  68  }f  incorporated,  but  there  is  no  proviso  in  the  special 
Act  giving  compensation  for  injurious  affection,  it  has  been  questioned 
whether  s.  68  does  in  itself  give  a  right  or  merely  supplies  the  machinery  for 
detemiining  the  amount  {Ferrar  v.  Comnussioners  of  Setters  (1869),  L.  B. 
4  Ex.  227,  231).  It  seems  clear,  however,  that  s.  68  does  give  a  right  to 
compensation  for  the  injurious  affection  of  lands,  at  least  when  read  with 
other  sections  of  the  Lands  Clauses  Act.  In  R.  v.  St.  Luke's  (1871), 
L.R.6Q.B.572,  Lush,  J.,  delivering  the  opinion  of  the  court  (Blackburn, 
Mkllor,  and  Lush,  JJ.),  said :  ^^  We  entirely  agree  with  the  Court  of 
Exchequer  (i.e.,  in  Ferrar  v.  London  Commissioners  of  Seirers  (1869),  L.  B. 
4  Ex.  1,  overruled  on  another  point  in  (1869),  L.  B.  4  Ex.  227),  that,  where 
the  entire  Act  is  incorporated  as  it  is  here,  no  other  enactment  is  needed  in 
order  to  confer  the  right  to  compensation  for  lands  injuriously  affected.'* 
This  opinion  was  confirmed  in  the  Exchequer  chamber  (  (1871),  L.  B.  7  Q.  B. 
148),  and  the  court  further  held  that  because  a  special  Act  gave  compen- 
ation  in  particular  cases  not  necessarily  within  s.  68,  that  this  was  not 
inconsistent  with  compensation  also  being  given  under  s.  68.  In  Broadhent  v. 
Imfterial  Gas  Liyht  Co.  (1857),  26  L.  J.  Ch.  277,  280,  an  opinion  is 
indicated  that  s.  68  alone  woiild  give  a  right  to  compensation  for  the 
injurious  affection  of  lands  by  the  execution  of  the  works. 

If  a  person  makes  a  claim  for  compejuation  for  injuriously  affecting,  it  is 
the  duty  of  the  arbitrator  or  jury  to  fina  the  amount  only  and  to  leave  the 
question  of  the  claimant's  title  to  be  settled  on  proceedings  to  enforce  or  to 
set  aside  the  award  or  verdict.  The  court  will  not  restrain  proceedings  on 
the  ground  that  the  claimant  has  no  right  to  compensation,  and  that  the 
proceedings  will  be  fruitless.  See  s.  23,  note  **  The  same  shall  be  so 
settled,"  ante,  p.  60 ;  s.  26,  note  "  Bestraining  arbitration,"  ante,  p.  56  ; 
i^  50,  note  **  Jurisdiction  of  sheriff  and  jury,"  a/Ue,  p.  83.  If,  however,  a 
pereon  makes  an  unsuccessful  claim,  he  will  not  be  entitled  to  the  costs  of 
the  inquiry  (Todil  v.  Metropolitan  Rail,  Co.  (1871),  19  W.  B.  720). 

No  other  remedy  if  art  intra  vires. — If  the  promoters  of  an  undertaking 
act  property  within  the  limits  of  their  statutory  powers  the  only  remedy  for 
injurious  affection  of  land  is  that  provided  by  this  and  the  special  Act,  and 
the  person  whose  property  is  injured  cannot  proceed  by  action  for  damages 
or  injunction  to  restrain  the  promoters.  Thus,  where  ancient  lights  are 
likely  to  be  interfered  with,  the  owner  may  proceed  under  this  section,  but 
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Sect.  68.      no  other  action  will  lie  (Dftke  of  Bedford  v.  DmrHou  (1875),  L.  R.  20  Eq.  35a  ; 

- —  Clark  V.  School  Board  for  London  (1874),  9  Ch.  D.  120  ;  and  Bee  per  Lord 

JiOTE.        Blackburn,  Odedonian  Rail.  Co.  v.  Walker  h  TruHteen  (1882),  7  App.  Cas. 

259,  at  p.  293  ;  Courage  v.  Sfjuth  Eantern  Rail.  Co.  (1902),  19  T.  L.  R.  <n). 

If  the  promoters  acting  within  their  powers  do  damage,  for  which  no 

remedy  is  given  by  this  or  the  special  Act,  the  person  damaged  has  no 

remedy  (Vaughan  v.  Taff  Vale  Rail,  Co.  (1860),  5  H.  &  N.  679  ;  Hamwer- 

smith  Rail.  Co.  v.  Brand  (1869),  L.  R.  4  H.  L.  171  ;  and  see  capes  cited, 

infm^  under  **  Principles  of  compensation  for  land  injuriously  affected/* 

"Any  lands  or  any  interest  therein." — See  definition  of  ''Lands,"  in 
s.  3  and  note  thereon,  ante,  pp.  5,  6.  As  to  the  various  interests  to  be  com- 
pensated, see  s.  18,  notes  ''  Lands  ''  and  ''  To  all  the  parties  interested,''  ante, 
pp.  28,  38.  See  also  the  notes  to  the  same  section  as  to  what  lands  the  pro- 
moters of  an  undertaking  may  take.  Easements,  when  disturbed,  do  not  come 
under  lands  which  have  been  taken,  but  come  under  this  section  as  lands  which 
have  been  injuriously  affected.  Subsoil  taken  for  the  purpose  of  an  under- 
ground railway  is  not  an  easement,  although  sometimes  so-called  in  local  acts. 
See  Farmer  v.  Waterloo  City  Rail.  Co.,  [1895]  1  Ch.  527.  Under  the  Water- 
works Clauses  Act,  1847,  when  the  whole  stream  is  diverted,  the  procedure  is 
the  same  as  for  land  taken  ;  if  part  only,  the  procedure  is  the  same  as  for 
land  injuriously  affected.     See  notes  to  ss.  6  and  12  of  that  Act,  post. 

Where  a  theatre  was  taken  compulsorily,  it  was  held  that  the  persons  who 
had  the  exclusive  right  for  twenty-one  years  to  sell  refreshments  therein,  to 
use  the  bars  and  cloak-rooms,  and  to  advertise  therein,  and  to  let  the  space 
for  advertisement  had  no  interest  in  land,  to  entitle  them  to  claim  compensa 
tion  under  this  section  (Frank  Warr  rf-  Co.,  Limited  v.  London  County  CounciU 
L.  T.  Joum.,  p.  34,  May  9,  1903). 

"Which  shall  have  been  taken." — The  promoters  of  an  undertaking 
authorised  to  take  lands  may  not  take  them  except  according  to  the  pronsions 
of  this  Act  and  the  special  Act.  Sections  84 — 88,  infra^  deal  with  the 
procedure  when  the  promoters  desire  to  take  possession  before  the  price  has 
been  ascertained  or  the  purchase  completed.  Possession  may  also  be  given 
by  consent  of  the  proprietors  of  the  land.  As  to  this,  see  note  to  s.  84, 
poHt.  A  third  class  of  cases  arises  where  the  promoters  have  entered  upon 
lands  and  have  omitted  by  mistake  to  purchase  any  interest  thereon.  These 
interests  they  may  purchase  within  six  months  of  the  notice  of  such  interest 
or  within  six  months  after  the  right  thereto  shall  have  been  established  by 
litigation  if  necessary  (ss.  124 — 126). 

If  the  promoters  take  possession  of  land  otherwise  than  in  these  ways,  or 
without  having  made  payment,  they  are  trespassers  and  are  liable  to  penalties 
under  s.  89  ;  they  may  also  be  restrained  from  remaining  in  poeession,  and 
are  liable  also  to  an  action  for  damages  in  trespass  (s.  18,  note  "  They  shall 
give  notice,"  ante,  p.  35).  In  8u«h  a  case,  the  landowner  is  not  bound  to 
proceed  under  this  section  but  may  bring  an  action  {Stretton  v.  Great  Western 
and  Brentford  Rail.  Co.  (1870),  5  Ch.  App.  751).  But  if  the  promoters 
take  possession  under  s.  85,  and  remain  therein  after  the  time  limited  for 
the  compulsory  taking  of  land  without  payment  of  compensation,  their 
possession  is  not  unlawful,  and  no  action  of  ejectment  will  lie.  It  is  for 
the  landowner  in  such  a  case  to  initiate  proceedings  under  this  section  for 
compensation  {Doe  d.  Armintead  v.  North  Staffordshire  Rail.  Co.  (1851), 
20  L.  J.  Q.  B.  249).  And  it  will  be  a  good  answer  in  such  a  case  to  a  suit 
for  specific  performance  that  the  landowner  has  not  taken  the  steps  indicated 
by  this  section  (Adaw»  v.  London  and  Blarhrall  Rail.  Co.  (1850),  19  L.  J.  Ch. 
557). 

In  the  case  of  a  person  in  possession  of  land  as  a  tenant  from  year  to 
year,  which  land  has  been  taken,  the  remedy  of  the  tenant  is  not  under  this 
section  but  under  s.  121  (Knapp  v.  London,  Chatham,  and  Dm-er  Rail.  Co. 
(1863),  32  L.  J.  Ex.  236,  and  see  notes  to  s.  121,  post). 
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MuM  be  an  ncUinl  taking, — In  order,' however,  that  this  section  may  apply,     Sect.  68. 

the  lands  must  actually  have  been  taken  or  injuriously  affected.     The  mere         

delivery  of  a  notice  to  treat  is  not  sufficient ;  the  delivery  of  such  a  notice  Notb. 
gives  the  landowner  a  right  to  have  the  value  of  the  land  assessed  as  provided 
by  8.  21  and  subsequent  sections.  See  note  to  s.  21,  ''Shall  be  settled  in 
manner  hereinafter  provided/'  aute^  p.  46.  Section  68  applies  when  the 
lands  have  been  actually  taken  into  the  possession  of  the  promoters,  and  no 
action  will  lie  for  the  amount  claimed  as  provided  by  this  section  for  lands 
for  which  a  notice  to  treat  only  has  been  given  (Burkhishaw  v.  Birmingham 
and  Oxford  Junction  Rail  Co,  (1850),  20  L.  J.  Ex.  246). 

Similarly,  if  after  a  notice  to  treat,  the  promoters  give  notice  of  entering 
under  s.  85,  and  in  accordance  therewith  make  a  deposit  and  give  a  bond, 
but  do  not  actually  enter,  this  section  does  not  apply  {R,  v.  Manley-Smith, 
Re  Chnrrh  and  London  School  Board  (1892),  67  L.  T.  197). 

But  if  there  has  been  a  notice  to  treat  and  actual  entry  made  afterwards, 
the  procedure  is  not  to  have  the  amount  assessed  as  provided  by  s.  21,  but 
the  proper  procedure  is  under  this  section  (Eaton  v.  Mid  Great  Western  Rail. 
Co.  (1847),  10  Ir.  L.  R.  310  ;  AdamM  v.  London  and  Blackirall  Rail.  Co. 
(1850),  2  M.  &  G.  118;  but  see  Tn-erton  Rail.  Co.  v.  Looftemore  (1884), 
^  App.  Caa.  480,  pp.  491,  498). 

Whtit  in  a  taking. — A  person  had  a  leasehold  interest  in  premises  which 
were  sublet  to  a  yearly  tenant ;  a  notice  under  the  special  Act  that  the  land 
would  be  required  was  given  to  the  lessee,  but  the  company  subsequently 
arranged  with  the  yearly  tenant  and  received  from  him  the  key.  The  lessee 
proceeded  under  this  section,  and  as  the  company  did  not  summon  a  jury, 
brought  an  action  to  recover  the  amount  claimed.  It  was  pleaded  that  the 
company  had  not  taken  possession,  but  the  jury  found  that  they  had,  and 
the  coTut  held  that  they  had  rightly  so  found  and  that  an  action  lay  under 
this  section  (Barker  v.  Metropolitan  Rail.  Co.  (1864),  17  C.  B.  (x.8.)  785). 

Where  a  contractor  had  brought  some  waggons  and  rails  and  other 
implements  on  the  land  and  left  them  but  did  not  conunence  work,  and  it 
was  shown  that  he  had  the  consent  of  the  tenants,  and  that  he  had  done  it 
without  being  authorised  by  the  promotere,  it  was  held  that  no  actual  taking 
was  shown  and  an  injunction  restraining  the  promotera  was  refused  (Standish  v. 
Mayor  of  Liverpool  (1852),  1  Drew.  1). 

To  appropriate  and  use  the  subsoil  for  the  purpose  of  an  underground 
railway  is  equivalent  to  a  taking  {Farmer  v.  Waterloo  and  City  Rail,  Co.^ 
[1895]  1  Ch.  527,  and  see  note  to  s.  84,  ''  Shall  not  enter  "). 

"  iQjillioiialy  affected." — When  land  has  been  taken,  the  compensation 
for  the  injurious  affection  of  land  of  the  same  owner  held  therewith,  is 
assessed  as  part  of  the  purchase  money  for  the  land  taken,  as  provided  by 
n.  49,  63.  Aa  to  the  principles  of  compensation  in  such  a  case,  see 
notes  to  s.  63.  All  other  injurious  affection  of  lands  by  reason  of  the 
execution  of  the  works,  if  the  amount  exceeds  £50,  is  assessable  (if  at  all) 
under  this  section.  Aa  to  the  principles  of  compensation  in  such  a  case,  see 
note  to  this  section,  /w/m,  p.  115. 

Thus,  a  tenant  from  year  to  year,  whose  premises  have  been  affected, 
ahould  proceed  under  this  section  if  no  part  has  been  taken  and  he  claims 
more  than  £50  (R.  v.  Sheriff  of  Middlesex  (1862),  10  W.  R.  717)  ;  but,  if 
part  or  the  whole  of  his  premises  be  taken,  the  proceedings  should  be  before 
justices  purauant  to  s.  121  (72.  v.  Manchester^  Sheffield,  attd  Lincolnshire  Rail, 
Co.  (1854),  4  E.  &  B.  88  ;  Knapp  v.  London,  Chatham,  and  Dover  Rail.  Co. 
(1863),  32  L.  J.  Ex.  236  ;  and  cases  cited  in  note  to  s.  121,  post). 

Similarly  a  limited  owner,  or  person  under  disability  such  as  a  tenant  for 
life,  may  proceed  under  this  section  and  claim  compensation  for  permanent  ^ 

injury  to  the  land  in  the  same  way  as  an  owner  in  fee  (Stone  v.  Mayor  of 
Yefjcil  (1876),  2  C.  P.  D.  99). 
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Sect.  68.  The  poBseseor  of  an  iuiereftsi  termini  would  also  appear  to  have  the  right 

:;^ of  claiming  under  this  section  {Gillard  v.  Cheshire  Linen  Committee  (1884), 

Note.        32  ^,  ^  943) 

Shall  exceed  the  sum  of  £60. — No  provisions  are  made  in  this  section  for 
the  cases  where  the  amount  claimed  is  £50  or  under,  but  in  such  cases 
jurisdiction  is  given  to  justices  to  assess  the  amount  (s.  22).  The  procedure 
in  such  a  case  is  regulated  by  s.  24.  For  cases  thereon,  see  the  notes  to 
these  sections,  ante,  pp.  48,  52.  As  to  s.  22  giving  a  right  to  compensa- 
tion, see  R.  V.  St,  Luke'n  (1871),  L.R.  6  Q.B.  572,  p.  576,  and  L.R.  7  Q.B. 
148,  p.  152. 

"  Sach  party  may  have  the  same  settled."— It  is  the  party  claiming 
who  must  begin  the  proceedings  to  have  the  amount  settled  whether  the 
lands  have  been  taken  or  injuriously  affected  {Doe  d.  Armistend  y\  North 
Staffordshire  Rail,  Co,  (1851),  20  L.  J.  Q.  B.  249  ;  Adams  v.  London  and 
Blackirall  Rail.  Co.  (1850),  19  L.  J.  Ch.  557,  cited  sttpra).  In  the  case  of 
injuriously  affecting  merely,  under  which  is  included  the  disturbance  of 
easements,  the  promoters  are  not  bound  to  pay  compensation  or  to  take  any 
steps  to  have  the  same  ascertained,  before  they  proceed  to  execute  their 
works,  nor  are  they  bound  by  ss.  84  or  85  to  make  any  deposit  or  to  enter 
into  any  bond  (Hntton  v.  Lotidon  and  South  Western  Rail.  Co.  (1849),  7  £[are, 
259  ;  Macey  v.  Metropolitan  Board  of  Works  (1864),  33  L.  J.  Ch.  377; 
Temple  Pier  Co.  v.  Metropolitan  Board  of  Works  (1865),  34  L.  J.  Ch.  262). 
Nor  can  they  be  required  to  take  the  injured  premises  or  do  any  act  in 
respect  thereof  (R.  v.  Poulter  (1887),  20  Q.  B.  D.  132). 

The  party  claiming  is  not  bound  to  give  a  month's  notice  of  his  claim  or 
to  take  proceedings  within  six  months  of  the  accrual  of  his  claim,  in  cases 
where  the  promoters  are  a  public  body,  under  a  statute  which  provides  that 
they  are  entitled  to  one  month's  notice  of  any  proceedings  to  be  taken 
against  such  body,  and  that  such  proceedings  must  be  brought  within  six 
months  of  the  accrual  of  the  cause  of  action  or  ground  of  claim  or  demand. 
Proceedings  to  recover  compensation  for  works  done,  under  powers  con- 
ferred by  statute  on  such  a  body,  do  not  fall  within  such  a  proviso 
(Delany  v.  Metropolitan  Board  of  Works  (1867),  L.  R.  2  C.  P.  532  ;  L.  R. 
3C.  P.  111). 

*'  Stating  in  such  notice  the  nature  of  the  interest." — This  prorision 
is  similar  to  the  one  made  in  s.  23,  except  that  if  the  owner  take  no  steps 
the  promoters  are  not  bound  to  pay  any  compensation.  The  particulars  of 
the  nature  of  the  interest  required  by  this  section  are  practically  the  same 
as  those  referred  to  in  s.  21,  and  required  under  s.  23  (Healey  v.  Thames 
Valley  Rail.  Co.  (1864),  13  W.  R.  44).  And  see  the  cases  cited  to  s.  21, 
note  '*The  particulars  of  his  claim,''  ante^  p.  45.  A  person  who  has  a 
fourteen  years*  lease  of  premises  with  an  option  of  determining  it  on  six 
months'  notice,  and  who  determines  it  because  a  railway  company  are  about 
to  injure  his  right  to  light,  ought  only  to  state  his  interest  as  lasting  to  the 
expiration  of  the  six  months'  notice  (i?.  v.  Poulter  (1887),  20  Q.  B.  D.  132). 

"  By  arbitnition  in  the  manner  herein  provided. " — That  is  in  the 
manner  provided  in  ss.  25—37,  which  are  now  to  be  read  with  the  Arbitration 
Act,  18H9,/>o«/.  Section  34,  which  provides  how  costs  are  to  be  borne,  also 
applies  to  this  section  {Yates  v.  Mayor  of  Blarkharn  (1860),  29  L.  J.  Ex. 
447  ;  Metropolitan  District  Rail.  Co.  v.  Sharpe  (18H0),5  App.  Ca8.425).  And 
see  notes  to  s.  34,  ante^  p.  63. 

"Within  twenty-one  dajTB  .  .  .  issne  their  warrant."— If  a  claimant 

'  has  given  a  notice  of  his  desire  to  have  the  compensation  assessed  by  a  jury. 

the  promoters  must  summon  such  jury  within  twenty-one  days  after  receiving 
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it  and  if  the  claimant  before  they  have  issued  their  warrant,  desire  a  special     Sect.  68, 

jury  under  s.  54,  such  later  notice  does  not  extend  the  time,  but  the  warrant         

to  summon  must  issue  within  twenty-one  days   from  receipt  of  the  first        Notib. 
notice,  otherwise  an  action  will  lie  for  the  amount  claimed  {Glyn  v.  Aherdare 
Rail.  Co.  (1859),  28  L.  J.  C.  P.  271). 

"A  juy  for  settling  the  same  in  the  manner  herein  provided."— 
The  provisions  here  referred  to  are  those  contained  in  ss.  38 — 57,  and  these 
proTifiions  in  so  far  as  they  are  applicable,  apply  to  assessments  by  jury 
under  this  section  {RichardsoH  v.  South  EasUrn  Rail.  Co.  (1852),  21  L.  J.  C.P. 
tl).  Section  38,  which  requires  the  promoters  to  give  notice  before  issuing 
their  warrant  to  a  jury,  however,  does  not  apply  {Railston  v.  York%  Neircastle, 
«W  Benrirk  Rail.  Co.  (1850),  15  Q.  B.  404).  And  see  notes  to  ss.  38,  51, 
(iMte,  pp.  73,  87. 

Section  51,  which  provides  how  the  costs  shall  be  borne,  has  been  held  to 
be  applicable  to  assessments  before  juries  under  this  section  (Richardson  v. 
Si)nth  Efuteni  Rail.  Co.  (1852),  21  L.  J.  C.  P.  22  ;  Haywnrd  v.  Metropolitan 
Riil.  Co.  (1864),  33  L.  J.  Q.  B.  73),  and  the  time  limited  for  making  an 
offer  under  that  section,  in  cases  imder  s.  68,  is  the  time  up  to  giving  the  ten 
<lay8'  notice  of  the  date  fixed  for  the  inquiry  provided  by  s.  46  {Hayimrd  v. 
Mtirrjpolitan  Rail.  Co.  (1864),  33  L.  J.  Q.  B.  73).  And  see  s.  51,  note  ''  The 
wm  previously  ola.od,"  «;//«,  p.  88. 

If  a  claimant  has  no  claim,  he  is  entitled  to  no  costs  if  he  require  the 
promoters  to  have  his  claim  assessed  under  s.  68  {Todd  v.  Metropolitan  Rail. 
Co.  (1871),  19  W.  R.  720 ;  Sharjye  v.  Metropolitan  Rail.  Co.  (1879), 
4  Q.  B.  D.  645,  p.  652  ;  of.  Oipell  v.  Great  Western  Rail.  Co.  (1882), 
9  Q.  B.  D.  459). 

Generally  as  to  settling  the  amount  of  compensation  by  jury,  see  the  notes 
to  88.  38—57. 

"By  action." — When  a  claim  is  made  against  promoters  they  are  bound 
to  proceed  under  this  section,  otherwise  an  action  will  lie  against  them  for 
the  full  amount  claimed.  Under  the  old  system  of  pleading,  it  was  held 
that  to  such  an  action  they  may  not  plead  that  ^^  the  claim  was  not  a  bond 
f^  claim  within  the  statute,  but  in  fraud  of  the  defendants,  and  without 
reascmable  cause/'  but  it  would  appear  that  they  might  have  set  out  the 
facta  on  which  they  relied  to  show  that  it  was  fraudulent  {Hooper  v. 
BriM  Port  Railway  and  Pier  Co.  (1866),  35  L.  J,  (x.H.)  C.  P.  299,  and  see 
note  thereto). 

As  the  assessment  merely  determines  the  amount,  all  questions  of  title  and 
Tight  to  compensation  may  be  raised  by  defence  to  such  an  action.  See 
^  23,  note,  *'  The  same  shall  be  so  settled,"  ante,  p.  50. 

Principles  of  Compkxsation  for*  In juriouj*  Affection  of  Land. 

General  roles. — In  the  notes  to  s.  63  are  discussed  the  principles  for 
iletermining  the  compensation  for  injuriously  affecting  land  which  has  been 
held  with  the  land  taken.  Here,  it  is  proposed  to  discuss  the  principles  of 
compensation  for  injuriously  affecting  lands  in  all  other  cases.  In  the 
absence  of  express  provision  in  the  special  Act  it  is  clear  that  compensation 
can  be  recovered,  although  no  part  of  the  land  has  been  taken  {Metropolitan 
Board  of  Works  v.  McCarthy  (1874),  L.  B.  7  H.  L.  243  ;  Caledimian  Rail. 
Co.  V.  Walker's  Trustees  (1882),  7  App.  Cas.  259,  and  cases  cited  in  this 
note).  That  the  same  principles  apply  whether  land  has  been  taken  or  not, 
provided  the  land  taken  be  not  held  with  the  land  not  taken,  is  also  clear 
(Cnledouiun  Rail.  Co.  v.  Ogilry  (1856),  2  Macq.  229  ;  City  of  Glasgow  Union 
Rail.  Co.  V.  Iluntrr  (1870),  L.  R.  2  H.  L.  (Sc.)  78,  and  see  2)er  Lord  Chelms- 
ford in  Burrleurh  v.  Metropolitan  Board  of  Works  (1872),  L.  R.  5  H.  L.  418, 
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Sect.  68.      p.  458,  and^r  Lord  Watson  in  Onrper  Ennej-  v.  Arton  Lf*ral  -Bwirf(188J)) 
— -  14  App.  Cm.  158,  p.  166). 

None.  r^Yie  principles  herein  stated  apply  equally  to  cases  of  compensation  undei 

88.  6, 16  of  the  Railways  Clauses  Act,  1K45,  jmut  (Ri^ket  v.  MeiropoUtan  Rttii. 
Co.  (1867),  L.  B.  2H.  L.  175;  Hammenmiih  Rail,  Co.  v.  Brand  (1869), 
L.  B.  4  H.  L.  171),  to  cases  under  ss.  6,  12  of  the  Waterworks  Clauses  Act, 
1847,  post  (A>?r  Rfrfr  Co.  v.  Johnson  (1860),  2  E.  &  E.  435,  and  see  jter 
Blackburn,  J.,  p.  446),  and  also  to  cases  under  s.  308  of  the  Public  Health 
Act,  1875  (rf.  Hal!  v.  Mayor  of  Bristol  (1867),  L.  B.  2  C.  P.  322  ;  Brierlnf 
Hill  Local  Board  v.  Pearsall  (1884),  9  App.  Cas.  595).  The  same  principles 
will  be  found  to  apply  to  nearly  all  undertakings  carried  out  under  public 
statutes.  Modifications  will,  however,  be  found  under  the  mining  sections 
of  the  Waterworks  Clauses  Act,  1847,  pont,  more  particularly  s.  27,  and  see 
also  the  Housing  of  the  Working  Classes  Act,  1890,  s.  21,  post. 

There  are  four  propositions  which  have  been  laid  down  by  the  House  of 
Lords  for  determining  whether  a  right  of  compensation  for  injurious  affection 
exists  under  these  statutes  : 

I.  The  damage  caused  must  he  by  reanon  of  \rhat  has  been  authorised  by  the 
legislature  and  not  from  other  Acts. 

If  there  is  wrong  done  which  is  not  authorised  by  the  powers  conferred 
by  the  legislature,  the  common  law  right  of  action  remains.  The  statutes 
only  give  compensation  for  losses  sustained  in  consequence  of  what  the 
promoters  of  an  undertaking  may  do  lawfully  under  their  statutory  powers, 
and  that  for  anything  done  in  excess  of  these  powers  or  contrary  to  what 
the  legislature,  in  conferring  these  powers,  has  commanded,  the  proper 
remedy  is  by  action  {Caledonian  Rail.  Co.  v.  Colt  (1860),  3  Macq. 
833  ;  Imperial  Gas  Light  and  Coke  Co.  v.  Broadbent  (1859),  7  H.  L.  Cas. 
600). 

II.  The  damage  must  arise  from  that  irhich  tntuhU  if  done  trithout  the  autho- 
rity of  the  leginlature^  hare  giren  rine  to  a  raune  of  action. 

This  proposition  was  first  clearly  enunciated  by  KEATiNCi,  J.,  as  counsel 
in  Glorer  v.  North  Staffordshire  Rail.  Co.  (1851),  16  Q.  B.  912,  923,  and 
adopted  by  Lord  Campbell  in  that  case  and  in  Re  Penny  and  South  Eastern 
Rail.  Co.  (1857),  7  E.  &  B.  660.  It  was  discussed  in  the  House  of  Lords 
in  Ricket  v.  Metropolitan  Rail.  Co.  (1867),  L.  B.  2  H.  L.  175,  where  it  was 
disputed  by  Lord  Westbury,  but  was  affirmed  by  the  majority,  and  has 
been  followed  by  the  House  of  Lords  in  subsequent  cases  {MetrajioHtan 
Board  of  Works  v.  McCarthy  (1874),  L.  B.  7  H.  L.  243  ;  Caledonian  Rail. 
Co.  v.  Walker  H  Trustees  (1882),  7  App.  Cas.  259  ;  Fleming  v.  Neirjmrt  Rail. 
Co.  (1883),  8  App.  Cas.  265). 

The  mere  fear  of  injury  which,  if  it  happened  would  give  a  cause  of 
action,  gives  no  right  to  compensation.  The  statute  gives  no  claim  quia 
timet  in  respect  of  injury  to  be  sustained  in  the  future  (R.  v.  Poulter  ( 1887),. 
20  Q.  B.  D.  132). 

It  follows,  therefore,  that  the  general  law  of  tort  is  applicable  up  to  the 
limits  imposed  by  Propositions  III.  and  IV.,  but  from  these  it  will  be  seen 
that  it  is  not  every  Act  which  would  have  given  a  right  of  action  at  common 
law  that  will  give  a  ground  for  compensation.  The  rule  as  to  remoteness  of 
damage  is  also  applicable  (8.  C.  and  Clarke  v.  Wandsxrorth  Local  B<sjrd 
(1868),  17  L.  T.  (N.S.)  549). 

III.  The  damage  must  arise  from  a  physical  interference  irith  Rome  right, 
public  or  prirate,  irhich  the  otmoit  or  occupiers  of  property  are  by  late  entitled 
to  make  use  of  in  connection  tcith  such  property^  and  trhich  gives  an  additiomd 
market  value  to  Murh  property  ajntrt  from  the  uttes  to  irhich  any  particular 
owner  or  ot^cvpier  might  put  it. 

This  principle  has  been  evolved  as  the  result  of  a  number  of  decisions. 
It  was  suggested  by  Thesi(;er,  L.J.,  acting  as  counsel  in  the  Metropolitan 
Board  of  Works  v.  McCarthy,  and  was  approved  by  Lord  Cairns  in  his 
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at  (1874),  L.  B.  7  H.  L.  243,  p.  253.     Lord   Chklmi^ford  also     Sect  68. 
accepted  it  with  the  quiLlification  that  where  the  right  which  the  owner  of         ^— 
the  hoiue  is  entitled  to  exercise,  is  one  which  he  possesses  in  common  with        None 
the  public,  there  must  be  something  peculiar  to  the  right  in  its  connection 
with  the  house  to  distinguish  it  from  that  which  is  enjoyed  by  the  rest  of 
the  world  (p.  256).     Lord  Selborxe  in  Caledonian  Bail.  Co.  v.  Walker'^s 
Trtuikef  (18X2)',  7  App.  Cas.  259,  p.  276,  stated  the  law  on  this  point  in  the 
following  propositions : 

1.  When  a  right  of  action,  which  would  have  existed  if   the  work  in 

respect  of  which  compensation  is  claimed  had  not  been  authorised  by 
Parliament,  would  have  been  merely  personal  without  reference  to 
.    land  or  its  incidents,  compensation  is  not  due  under  the  Acts. 

2.  Loss  of  trade  or  custom  by  reason  of  a  work  not  otherwise  directly 

affecting  the  house  or  land  in  or  upon  which  a  trade  has  been  carried 
on,  or  any  right  properly  incident  thereto  is  not  by  itself  a  proper 
subject  for  compensation. 

3.  The  obstruction  by  the  execution  of  the  work  of  a  man's  direct  access 

to  his  house  or  land,  whether  such  access  be  by  a  public  road  or  by  a 
private  way  is  a  proper  subject  for  compensation. 

See  Caledoman  Rail,  Co,  v.  Ogilry  (1856),  2  Macq.  229  ;  Rirket  v.  Metro- 
polUatt  BiMu-d  of  Works  (1867),  L.  R.  2  H.  L.  175  ;  Metropolitan  Board  of 
Work*  V.  McCarthy  (1874),  L.  B.  7  H.  L.  243  ;  and  seei>^/-  WiM.ES,  J.,  in 
Bttheti  V.  Midlatid  Bail.  Co.  (1867),  L.  B.  3  C.  P.  82,  p.  94. 

IV.  The  damage  must  arise  from  the  execution  of  the  works  ami  not  hy  their 
snUtqaeni  use. 

This  proposition  was  finally  established  in  the  House  of  Lords  in  the  case 
of  The  Hammersmith  Bail  Co,  v.  Braml  (1869),  L.  R.  4  H.  L.  171,  after 
much  variance  of  judicial  opinion.  It  affirmed  B,  v.  Peuse  (1832),  4 
B.&  Ad.  30  ;  and  Vaughan  v.  Taff  Vale  Bail.  Co.  (1860),  5  H.  A  N.  679  ; 
and  has  been  recognised  as  settled  law  in  several  subsequent  judgments  in  the 
Bcfoee  of  Lords  (Caledonian  Bail,  Co.  v.  M^alkers  Trustees  (1882),  7  App.  Cas. 
2o9  ;  London,  Brighton,  and  South  Coast  Bail.  Co.  v.  Truman  (1885),  11  App. 
Cas.  45  ;  Coirper  Essex  v.  Acton  Loral  Board  (1889),  14  App.  Cas.  153  ; 
Cawdiau  Pacijir  Bail.  Co,  v.  Boy,  [1902]  A.  C.  220).  It  follows,  there- 
fore, that  in  order  to  determine  whether  or  not  compensation  can  be 
awarded,  Uiat  the  question  to  be  considered  is  whether  there  would 
have  been  any  injury  if  the  works  had  been  executed  and  then  left  unused. 

The  general  result  of  these  propositions  is,  that  under  the  Lands  Clauses 
Acts  and  the  special  Acts  incorporating  them  compensation  will  be  given 
▼hen  land  or  any  right  properly  incident  thereto  has  been  injured  by  the 
proper  execution  of  works  authorised  by  the  legislature  and  not  otherwise. 
If  injury  is  caused  otherwise  than  to  land,  or  to  land  but  only  by  the  use  of 
the  works,  there  is  no  remedy  ;  if  it  is  caused  by  acts  not  authorised  or  by 
negligence  or  other  improper  conduct  of  the  promoters  either  in  the  con- 
stmction  of  the  works  or  in  their  use  the  remedy  is  by  action. 

These  principles  are  illustrated  in  the  cases  cited,  infra,  which  have  been 
decided  on  questions  of  compensation. 

Ca8E.s  where  Compens^ation  not  Recoverablk. 

I  Bemedy  lyy  action. — In  accordance  with  the  first  proposition,  it  was 
held  in  the  following  cases  that  no  compensation  could  be  recovered 
because  the  act  causing  the  injury  was  not  authorised,  but  that  the  remedy 
was  by  action  : 

Iinpruper  or  negligent  construction  of  trorks. — If  the  promoters  construct 
their  works  in  such  a  negligent  or  improper  manner  that  damage  results  to 
adjoining  landowners,  the  remedy  is  by  action  and  not  for  injurious 
affecting.  Thus,  if  a  railway  company  construct  an  embankment  so  care- 
ieasly  and  without  proper  drainage,  so  that  adjoining  lands  are  flooded,  the 
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Sect.  68.      remedy  is  by  action  (Brifie  v.  Great  WeMtent  Bail.  Co.  (1862).  31  L.  J.  Q.  B. 

101  ;  Lawrence  v.  Great  Northern  RaiL  Co.  (1851),  20  L.  J.  Q.  B.  293). 

Note.  jf  the  damage  ensues  as  the  consequence  of  work  properly  done,  it  must 

be  sought  for  in  a  claim  for  compensation  ;  but  if,  as  the  result  of  negli- 
gence in  the  doing  of  it,  it  is  properly  the  subject  of  an  action,  see  per 
Lush,  J.,  in  Hall  v.  Mayor^  etc.  of  Batley  (1877),  47  L.  J.  Q.  B.  U^, 
p.  151,  a  case  in  which  a  mill  was  caused  to  fall  by  the  negligent  action  of 
the  defendants'  servants  in  making  a  drain. 

Similarly,  if  in  the  course  of  making  a  sewer  an  adjoining  owner  is  injured 
and  the  jury  find  that  it  was  due  to  negligence,  the  remedy  is  by  action 
{Clothier  v.  WehMer  (1862),  31  L.  J.  C.  P.  317  ;  see  also  Fairhrother  v. 
Bury  Rural  Sanitary  Authority  (1889),  37  W.  R.  544). 

Promoters  of  public  undertakings  are  bound  to  exercise  the  powers  given 
to  them  in  derogation  of  individual  rights  with  moderation  and  discretion, 
and  not  negligently  ;  thus  where  a  railway  company  in  executing  authorised 
works  took  insufficient  precautions  to  secure  the  safety  of  an  adjoining  house, 
the  court  granted  an  injunction  to  restrain  the  negligent  exercise  of  their 
powers  and  damages  {Bi^coe  v.  Great  Eofttern  Rail.  Co,  (1873),  16  Eq. 
636).  Abuse  of  powers  is  an  excess  and  may  be  restrained  by  injunction, 
thus  if  promoters  in  constructing  a  railway  work  night  and  day  unneces- 
sarily, and  so  cause  a  nuisance  to  the  neighbours,  they  will  be  restrained  from 
so  doing  (Roberta  v.  Charing  Cross,  Euston,  and  Hampstead  Rail.  Co.  (1903),. 
87  L.  T.  732,  and  see  Coat*  v.  Clarence  Rail.  Co.  (1830),  1  Russ.  &  My.  IHl). 
If  in  an  arbitration  for  compensation  it  appear  that  part  of  the  injury 
was  caused  by  negligence,  it  would  seem  that  the  arbitrator  has  no  power  to 
award  in  respect  of  the  injury  clearly  shown  to  be  so  caused.  See 
Uttley  V.  Todmorden  Local  Board  (1874),  44  L.  J.  C.  P.  19.  No  action 
will  lie  if  in  carrying  out  the  works  in  a  proper  manner  they  cause  a 
nuisance  (Harrison  v.  Souihmirk  and  Vauxhall  Watenf:^r1cs  Co.,  [1891] 
2  Ch.  409).  Nor  will  an  action  lie  if  a  company  in  carrying  out  the  worki 
commit  a  breach  of  a  covenant  by  which  they  are  bound.  The  remedy  is 
compensation  (Manchester,  Sheffield  and  Lincolnshire  Rail.  Co.  v.  Andertt^m^ 
[1898]  2  Ch.  395).  Where  a  railway  company  are  by  their  Act  required  to 
make  a  branch  railway,  in  place  of  one  disturbed  by  the  execution  of 
their  works,  the  proper  remedy  in  case  of  neglect  is  by  action  (Caledonian 
Rail  Co.  V.  Colt  (1860),  3  Macq.  833). 

Improper  carrying  on  of  the  works — Nuisance. — A  nuisance  caused  by  the 
improper  or  negligent  carrying  on  of  the  works  gives  a  cause  of  action. 
Thus,  where  a  waterworks  company  were  empowered  to  make  a  reserx-oir 
for  storage  of  water  during  floods  to  compensate  millowners  for  other  water 
taken,  and  such  reservoir  was  made  but  was  used  in  such  a  wny  as  to  foul 
the  stream,  it  was  held  that  this  was  not  authorised,  and,  therefore,  that  no 
compensation  would  be  claimed,  but  that  the  company  might  be  restrained 
by  injunction  (Cloires  v.  ^^i/forrfsAir*  Potteries  Watenrorks  Co.  (1872),  L.  R. 
8  Ch.  125  ;  Geddis  v.  Proprietors  of  Bann  Reservoir  (1878),  3  App.  Cas.  430  ; 
Freemantle  v.  London  and  North  Western  Rail.  Co.  (1861),  10  C.  B.  (x.s.)  89). 
For  a  case  of  fouling  of  stream  by  drainage  under  the  Metropolitan  Local 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  where  it  was  held  that  there 
was  no  right  to  compensation,  see  Cator  v.Lemsham  Board  of  HorA'«(  1864), 
34  L.  J.  Q.  B.  74  ;  and  for  other  cases  of  fouling  streams,  see  Young  v. 
Bankier  Distillery,  [1893]  A.  C.  191  ;  Mclntyre  v.  Gavin,  [1893]  A.  C.  268  ; 
for  blocking  a  drain,  Blagrave  v.  Bristol  Watenrorks  Co.  (1856),  1  H.  &  N. 
369  ;  and  for  a  case  of  nuisance  from  a  gas  retort.  Imperial  Gas  Ligh{ 
and  Coke  Co.  v.  Broadhent  (1859),  7  H.  L.  Cas.  600  ;  and  see  Attoniey- 
General  v.  Gas  Light  and  Coke  Co.  (1877),  7  Ch.  D.  217).  If  a  water  main 
burst  negligence  must  be  shown  in  order  to  recover  damages  (Green  v. 
Chelsea  Watenrorks  Co.  (1894),  70  L.  T.  547).  In  the  case  of  nuisance  by 
gas,  negligence  need  not  be  shown  (Batcheller  v.  Tunbridge  Wells  Gas  Ok 
(1901),  65  J.  P.  681). 
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Where  a  local  board  subtract  from  a  river  a  large  quantity  of  water  for     Sect.  68. 
the  porpoee  of  flushing  a  sewer  so  that  a  mill  below  has  not  enough  water         - — 
to  continue  working,  this  was  held  to  be  beyond  their  powers,  and  that  the        Notk. 
millowner  was  not  injuriously  affected  so  as  to  recover  compensation,  but 
his  remedy  was  by    action   {R,    v.    l>arUngtoH   Local   Board  (1865),   35 
L.  J.  Q.  B.  45  :  and  see  note,  ^'  Other  nuisances,"  and  notes  to  s.  17  of  the 
Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56)  ). 

IL— Damage  miLBt  be  actionable. — In  the  following  cases  it  has  been 
held  that  no  compensation  could  be  recovered,  because  no  action  would  have 
lain  according  to  the  ttecoml  proposition,  supra : 

Damage  hy  natural  me  of  laitd  taken. — ^Jt  is  a  general  rule  of  law  that 
the  owner  of  one  piece  of  land  has  a  right  to  use  it  in  the  natural  course  of 
user,  miless  in  so  doing  he  interferes  with  some  right  created  either  by  law 
or  contract.  See  WiUon  v.  Wcuklell  (1876),  2  App.  Cas.  95,  99.  Promoters 
of  ondertakings  have  similarly  the  right  to  use  the  land  according  to  the 
oatmal  course  of  user,  and  any  loss,  damage,  or  inconvenience  caused  by 
such  user,  even  during  the  construction  of  the  work,  gives  no  ground  for 
compensation. 

PnlliMg  (hint  houMea. — Thus,  they  may  pull  down  the  houses  thereon,  and 
DO  penon  having  business  premises  in  the  neighbourhood  will  be  entitled  to 
eompenaation  for  loss  of  profits  caused  thereby  {R.  v.  Vaughan  (1868), 
L.R.  4  Q.  B.  190  :  and  see  also  R,  v.  London  Dock  Co.  (1836),  5  A.  &  £. 
163.  under  a  private  Act).  Promoters  who  have  purchased  a  house  may 
also  take  it  down  and  rebuild  it,  and  may  make  use  of  the  party- walls  of 
adjoining  houses  under  local  building  Acts,  and  will  not  be  liable  to  pay 
compensation  for  loss  of  trade  or  inconvenience  caused  thereby  (i?.  v. 
Hnngerfonl  Market  Co.,  Kr  jxirte  Yeatest  (1834),  1  A.  &  E.  668,  and 
Ex  parte.  Eyre  (1834),  1  A.  &  E.  676). 

Riparian  rights. — Similarly,  as  a  riparian  owner  may  remove  shoals  out 
of  the  bed  of  a  river  and  other  casual  obstructions  so  also  may  promoters, 
and  no  ground  of  compensation  wiU  exist  if  by  reason  thereof  a  person's 
lands  are  more  easily  flooded  {Rhodes  v.  Airedale  Drainage  Commissioners 
(1876),  1  C.  P.  D.  380,  402). 

Light  and  prospect. — So  promoters  may  raise  an  embankment  from  which 
an  adjoining  owner  s  premises  may  be  overlooked,  and  his  privacy  destroyed 
(R.  V.  Penny  and  South  Eastern  Rail.  Co.  (1857),  7  E.  &  B.  660).  It  would 
appear  that  the  vibration  caused  by  ballast  trains  during  the  construction  of 
the  works  is  a  ground  of  compensation  (S.  C.  672).  Promoters  may  put 
up  buildings  which  will  interfere  with  an  adjoining  owner's  view,  and  if  the 
adjoining  owner  has  not  acquired  an  easement  of  light  by  law  or  contract  no 
compensation  can  be  recovered.  See  Butt  v.  Imperial  Gas  Co.  (1866), 
L.B.  2  Ch.  158  ;  Eagle  v.  Charing  Cross  Rail.  Co.  (1867),  L.  R.  2  C.  P.  638). 
If,  however,  part  of  an  owner's  easement  of  light  has  been  destroyed,  it  has 
been  held  that  compensation  may  be  given  for  injury  to  other  lights,  not 
ancient  lighta,  which  were  obstructed  by  the  same  building.  One  of  the 
grounds  of  this  decision  was  that  this  would  be  the  natural  consequence  of 
the  tort ;  the  other  ground  was  that  the  principle  laid  down  in  Buccleuch  v. 
MUroptAittiH  Board  of  Works  (1872),  L.  R.  5  H.  L.  418,  and  Cowper 
Efser  V.  Acton  Local  Board  (1889),  14  App.  Cas.  153,  was  applicable,  which 
would  appear  to  be  at  least  doubtful,  as  to  which  principle  see  note  to 
*.  63  {Re  London,  Tilbury  and  Southend  Rail.  Co.  and  the  Trustees  of  Gower^s 
Walk  Moots  (1889),  24  Q.  B.  D.  326).  If  the  land  taken  is  subject  to  a 
restrictive  covenant  as  to  erecting  buildings,  then  any  interference  to  light 
ind  prospect  may  be  the  subject  of  compensation.  See  note  infra  *^  Breaches 
of  covenants." 

Support. — On  the  same  principle  persons  cannot  claim  compensation  for 
low  of  gupport  adjacent  or  subjacent  to  lands  upon  which  buildings  have 
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Sect.  68.      been  erected  unless  the  right  has  been  acquired  by  statute,  grant  or  by 

—         twenty  years*  user,  although  every  landowner  has  a  right  to  the   lateral 

Note.        support  of  his  neighbour's  knd,  so  far  as  it  is  necessary  to  sustain  the  soil  in 

its  natural  state.     For  the  general  law,  see  Bonomi  v.  Barkhouse  (1H61), 

9  H.  L.  Cas.  503  ;  Dalton  v.  Augm  (1881),  6  App.  Cas.  740. 

Thus,  where  a  railway  company  dug  into  land  not  contiguous  but  near  to 
a  sewer,  so  that  the  sewer  lost  its  lateral  support  and  burst,  and  the  sewer 
not  having  been  made  for  twenty  years,  it  was  held  that  the  company  were 
not  bound  to  pay  compensation  as  no  right  to  lateral  support  had  been 
acquired  for  the  sewer,  either  by  use  or  by  the  Acts  empowering  the  local 
authority  to  make  it  {Metropolitan  Board  of  Works  v.  Metropolitan  Rail,  0>. 
(1868),  L.  R.  3  C.  P.  612  ;  (1869)  L.  R.  4  C.  P.  192  ;  and  see  as  to  this 
case,  Roderick  v.  Aston  Local  Board  (1877),  5  Ch.  D.  328,  332).  Of  course, 
if  such  a  right  has  been  acquired  compensation  must  be  awarded.  See  infrfi, 
p.  128,  and  as  to  support  from  mines,  see  notes  to  ss.  77 — 85  of  the 
Railways  Clauses  Act,  1845,  post. 

Intercepting  irater. — A  person  who  owns  land  may  dig  therein  and  apply 
all  that  is  there  found  to  his  own  purposes,  and  if  in  the  exercise  of  such 
right  he  intercepts  or  drains  off  the  water  which  has  collected,  or  which 
might  collect  from  underground  springs  in  his  neighbour's  well,  this  incon> 
venience  to  his  neighbour  cannot  be  a  ground  for  compensation  as  it  would 
not  form  a  cause  of  action  (Neir  Rirer  Co,  v.  Johnson  (1860),  29  L.  J.  M.  C. 
93,  and  as  to  the  general  law,  see  Chasemore  v.  Richards  (1859),  7  H.  L.  Cas. 
349,  and  Acton  v.  Blundell  (1843),  12  M.  &  W.  324).  Where  the  effect  waa 
to  cut  off  water  which  accumulated  from  springs  in  a  pond  which  overflowed 
and  made  a  rivulet  and  supplied  other  ponds,  it  was  held  that  there  was  no 
ground  for  compensation  even  for  the  water  after  it  had  risen  {R,  v.  Meinh- 
politan  Board  of  Works  (1863),  32  L.  J.  Q.  B.  105  ;  Re  Willard  and  the 
Eastbourne  Water  Co.,  Times,  February  Ist,  1899).  On  this  principle  an 
owner  may  drain  away  water  which  affords  the  supply  to  a  public  water- 
works {Bradford  Corporation  v.  Pickle*,  [1895]  A.  C.  587,  and  see  Bradford 
Corporation  v.  Ferrand.  [1902]  2  Ch.  655). 

As  to  intercepting  water  above  ground,  see  McNah  v.  Robertson^  [1897] 
A.  C.  129;  Broadhent  v.  Ramsbotham  (1856),  11  Ex.  602;  RturMron  v. 
Taylor  (1855),  11  Ex.  369  ;  Dudden  v.  Clutton  r«ioM  (1857),  1  H.  &  N.  027  : 
and  as  to  support  from  water,  Poppletrell  v.  Hodkinson  (1869),  L.  R.  4  Ex. 
248  ;  Jordeson  v.  Sutton  Southcoates  and  Drypo(tl  Gas  Co.,  [1899]  2  Ch.  217  ; 
and  cf.  Trinidad  Asphalt  Co.  v.  Ambiird,  [1899]  A.  C.  594. 

Ga868  of  alleged  Tight. — Fen-y. — Where  a  ferry  was  alleged  to  be 
interfered  with  by  the  building  of  a  bridge  half  a  mile  off,  it  was  held  that 
the  right  of  ferry  was  to  have  the  exclusive  ferrying  of  goods  and  passengers 
from  the  one  side  to  the  other  in  the  locality  of  the  ferry,  and  that  the 
creation  of  new  highways  and  the  taking  of  persons  and  goods  across  from 
one  side  of  the  river  to  these  highways,  whether  by  boat  or  bridge,  was  no 
infringement  {Hopkins  v.  Great  Northern  Rail.  Co.  (1877),  2  Q.  B.  D.  224). 

Right  of  iray. — Where  a  person  acquired  a  house  by  feu  contract  in  a 
building  estate  with  right  to  use  such  streets  as  might  be  laid  down  and 
opened,  according  to  a  building  plan,  which  the  superior  landlord  had  the 
option  and  power  to  vary,  and  a  railway  company  took  part  of  the  land  of 
the  superior  landlord,  on  which  no  streets  had  been  opened,  but  by  their 
works  blocked  up  a  proposed  street,  it  was  held  that  as  the  superior  landlord 
was  under  no  obligation  to  continue  the  building  plan,  and  as  the  roads  had 
not  been  opened,  the  owner  of  the  house  would  have  had  no  right  of  action 
against  the  landlord  or  the  railway  as  his  successors,  and,  therefore,  he  had 
no  right  to  compensation  {Fleming  v.  ye(rport  Rail.  Co.  (1883), 
8  App.  Cas.  265). 
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When  a  public  light  is  invaded,  no  individual  has  a  cause  of  action  unless     Sect.  68. 

he  can  show  he  has  suffered  particular  damage  more  than  that  of  his  fellow*         

citizens,  see  #w/ra,  cases  on  "  Access  to  premises/'  p.  124.  Note. 

Where  a  local  board  raised  the  level  of  a  highway  which  had  subsided, 
owing  to  minerals  below  having  been  removed,  the  owners  of  houses  on  the 
highway  were  held  to  have  no  right  of  compensation  as  they  had  no  right  to 
have  the  road  maintained  at  the  level  to  which  it  had  sunk  (Burgess  v.  North- 
«irh  Loral  Board  (1880),  6  Q.  B.  D.  264). 

Temporary  obstruction  of  piihlir  pathtray, — If  a  local  board  for  the 
purposes  of  canning  out  public  works  construct  a  hoarding  and  obstruct 
temporarily  the  traffic,  but  not  for  an  unreasonable  time,  no  action  will  lie, 
and^  therefore,  such  acts  form  no  ground  for  compensation  {Herring  v.  Metro- 
p>MUiH  Board  of  Works  (1865),  19  C.  B.  (n.h.)  510;  and  see  Manchester, 
Sheffield  ofid  Lincolnshire  Rail.  Co.  v.  Anderson,  [1898]  2  Ch.  394). 

But  a  temporary  obstruction  may  in  certain  cases  give  rise  to  a  cause  of 
action,  and,  if  the  land  or  premises  are  affected,  to  compensation.  Per 
WiLLEs,  J.,  in  Beckett  v.  Midland  Bail.  Co.  (1867),  L.  R.  3  C.  P.  82,  p.  97  ; 
Fritz  V.  Hobson  (1880),  14  Ch.  D.  542.  The  dictum  of  Chelmsford,  L.C, 
in  Ricket  v.  Metropolitan  Bail.  Co.  (1867),  L.  B.  2  H.  L.  175,  189,  to 
the  contrary  has  not  been  accepted.  See  Ford  v.  MetrojMlitan  Bail.  Co. 
(1886),  17  Q.  B.  D.  12,  pp.  20,  24  and  28.  Even  when  the  obstruction  is 
unnecessarily  delayed  an  action  will  not  lie  unless  the  person  aggrieved  can 
show  he  has  been  injured  directly,  specially  and  substantially  {Master  v. 
LouAm  County  Council  (1898),  79  L.  T.  170). 

Access  to  setter. — Where  a  local  authority  had  laid  a  sewer  through  land 
purchased  by  a  railway  company,  but  not  then  used,  and  the  railway 
company  afterwards  made  an  embankment  thereon  and  made  the  access  to 
the  aewer  more  difficult,  it  was  held  that  the  only  right  that  the  local 
an^ority  had  was  such  access  as  was  reasonably  necessary  to  repair  the 
sewer,  and,  as  that  had  not  been  prevented,  but  only  made  less  easy  and 
convenient,  the  local  authority  were  not  entitled  to  compensation  {Mayor  of 
Birkenhead  v.  London  and  North  Western  Bftil.  Co.  (1885),  15  Q.  B.  D.  572). 

in.  Il^my  most  be  to  land. — In  the  following  cases  it  was  held  that 
no  compensation  could  be  recovered  according  to  the  third  proposition, 
because  the  injury  was  not  due  to  a  physical  interference  with  land  or  some 
incident  thereto : 

Lerel  crossing, — Personal  inconvenience  caused  by  a  level  crossing  near  a 
house  gives  no  right  of  compensatien  if  the  property  itself  is  not  depreciated 
in  value  {Caledonian  Bail.  Co.  v.  Ogilry  (1856),  2  Macq.  229,  discussed  in 
Metropolitan  Board  of  Works  v.  McCarthy  (1874),  L.  R.  7  H.  L.  243,  and 
Caledonian  Bail.  Co.  v.  Walker's  Trusteen  (1882),  7  App.  Cas.  259,  and  followed 
in  Woodv.  Stourbridge  Bail.  Co.  (1864),  16  C.  B.  (x.s.)  222). 

Loss  of  profits. — Where  a  public-house  was  situated  by  the  side  of  a  public 
footway,  and  a  railway  company  in  exercise  of  their  powers  obstructed 
streets  leading  to  this  footway  so  as  to  make  the  access  to  the  public-house 
inconvenient,  and  the  occupier  complained  that  he  had  suffered  loss  of 
business  in  consequence,  it  was  held  that  he  was  not  entitled  to  compensation 
{RirkH  V.  Metropolitan  Bail.  Co.  (1867),  L.  B.  2  H.  L.  175  ;  approving 
ft.  v.  London  Dock  Co.  (1836),  5  Ad.  &  E.  163,  overruling  Senior  v.  Metro- 
politan Bail.  Co.  (1863),  2  H.  &  C.  258).  The  grounds  upon  which  BickeVs 
Case  was  decided  were  various  and  have  not  been  altogether  accepted  ;  but, 
«8  explained  in  Metrojxditan  Bail.  Co.  v.  McCarthy  (1874),  L.  R.  7  H.  L. 
24.S,  p.  256,  and  Caledonian  Bail.  Co.  v.  Walkers  Trustees  (1882),  7  App.  Cas. 
^59,  the  accepted  ground  of  the  decision  was  that  there  was  no  injury  to  the 
house  itself.    Where  a  cellar  of  a  house  had  been  interfered  with  and  loss 
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80et.  68.      of  profit  had  also  been  caused  by  diversion  of  traffic,  the  latter  loss  was  held 

to  afford  no  ground  for  compensation  (Bigg  v.  Corpornii(m  of  Loftdott  ( 1873)^ 

Note.  25  £q  376).  As  to  a  case  where  the  access  has  been  obstructed,  so  as  to 
affect  the  house  and  thereby  diminish  the  trade,  see  Wadham  v.  Noith 
Efistem  Bail.  Co.  (1884),  14  Q.  B.  D.  747  ;  (1885),  16  Q.  B.  D.  227.  For  a. 
case  under  the  Metropolis  Local  Management  Act,  1855  (18  &  19  Vict.  c.  120), 
see  Herring  v.  Metropolitan  Board  of  Work*  (1H65),  19  C.  B.  (x.».)  5H). 

Where  the  occupier  of  premises  near  the  Thames  had  been  in  the  habit  of 
using  public  rights  of  drawing  water  and  bringing  baizes  to  a  draw  dock,  in 
connection  with  his  business,  and  he  was  obstructed  in  the  enjoyment  of 
these  rights  by  the  works  of  an  embankment  and  in  consequence  his  business 
suffered,  it  was  held  that  as  there  was  no  right  or  easement  appurtenant  to 
the  claimant's  premises  in  respect  thereof,  and  the  injury  being  personal, 
there  was  no  ground  for  compensation  (i?.  v.  MetroptAitan  Board  of  WorL-x 
(1869),  L.  B.  4  Q.  B.  358).  In  an  old  case  under  a  private  Act  it  was  held 
that  no  compensation  was  due  to  the  owners  of  a  brewery  for  a  loss  arising 
to  them  in  their  business  from  the  deterioration  of  the  water  of  a  public 
river  from  which  the  brewery  had  been  supplied  by  pipes,  as  the  use  of  the 
water  was  a  right  common  to  all  the  King's  subjects  (R.  v.  Bristol  Dork  O*. 
(1810),  12  East,  429). 

See  infra^  note  '*  Access  to  premises." 

IV.  Damai^  must  be  caused  by  tiie  coiiBtniction. — In  accordance 
with  ihQ  fourth  proposition,  it  has  been  held  in  the  following  cases  that  no 
compensation  could  be  recovered  because  the  act  causing  the  injury  was 
caused  by  the  user  of  the  works  and  not  by  the  construction  : 

Vibration, — Smoke. — If  a  house  adjoining  a  railway  is  injured  by  vibration, 
noise,  and  smoke  caused  by  passing  trains,  after  the  construction  of  the 
works,  there  is  no  compensation  due,  but  for  vibration  during  the  con- 
struction of  the  works  from  the  same  cause  compensation  would  appear  to 
be  due  {Hammemmith  Rail.  Co.  v.  Brond  (1869),  L.  B.  4  H.  L.  171  ; 
Re  Penny  and  South  hxtHteni  Rail.  Co.  (1857),  7  E.  &  B.  660). 

The  case  of  Londtpn  and  North  Westeni  Rail.  Co.  v.  Bittdley  (1851), 
3  Mac.  &  G.  336,  as  to  this  point  is  overruled,  and  if  beer  in  vaults 
adjoining  a  railway  turn  sour  in  consequence  of  the  vibration  of  passing 
trains  there  is  no  right  to  compensation.  See  jyer  Blackburn,  J.,  in 
Hammersmith  Rail.  Co.  v.  Brand  (1869),  L.  B.  4  H.  L.,  p.  197.  Annoyance 
by  noise  and  smoke  by  passing  trains,  if  not  due  to  improper  working,  gives 
no  ground  for  compensation  {City  of  Glasgow  Union  Rail.  Co.  v.  Hunter 
(1870),  L.  B.  2  H.  L.  (Sc.)  78).  But  it  has  been  held  to  be  a  ground  for 
compensation  if  done  on  land  subject  to  a  restrictive  covenant  (Long  Eaton 
Recreation  Grounds  Co.  v.  Midland  Rail.  Co.  (1901),  71  L.  J.  K.  B.  74  ; 
affirmed,  [1902]  2  K.  B.  574). 

Where  a  railway  company  were  authorised  to  construct  an  underground 
railway,  and  in  so  doing  purchased  some  land  at  the  back  of  a  dwelling-house 
and  made  a  tunnel  through  such  ground  and  an  aperture  in  such  ground  for 
the  purpose  of  ventilating  the  tunnel,  and  some  years  later  enlarged  the 
aperture,  the  effect  of  which  was  that  the  quantity  of  smoke,  steam,  and  foul 
air  coming  from  the  railway  was  largely  increased  and  the  house  depreciated 
in  value,  the  lessee  of  the  house,  who  beeame  lessee  after  the  original  con* 
struction,  but  before  the  alteration,  was  held  not  to  be  entitled  to  compen- 
sation as  the  damage  was  caused  by  the  use  of  the  works  and  not  by  their 
construction  (Attorney- Genew I  v.  Metrojwlitan  Rttil.  Co.,  [1894]  1Q.B.384). 

The  rule  of  law  upon  which  these  cases  were  decided  was  that  an  owner 
of  property  which  was  injured  by  the  construction  or  use  of  works  upon 
other  land  than  his  own  had  no  remedy  for  such  injury  while  the  construcr 
tion  or  use  of  the  works  did  not  cause  a  nuisance  and  was  conducted  without 
negligence.  The  owner  upon  whose  land  such  works  were  constructed  and 
used,  whose  remaining  land  was  injured  by  the  working  or  use,  was  entitled 
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to  compensatioii  on  the  ground  that,  but  for  the  Act  of  Parliament,  he  could     Sect.  68| 
have  preTented  such  use  on  his  own  land  as  would  prove  injurious  to  the         ;      '- 
rest  of  his  estate.     That  principle,  which  was  doubted  at  one  time,  has,  as        ^otr. 
we  have  seen,  been  well  established  in  the  cases  referred  to  in  note  to  s.  63, 
oHtt,  pp.  105,  106. 

A  new  departure,  however,  was  definitely  made  in  the  session  of  Parliament 
(of  1902),  when  a  clause  was,  after  long  argrument,  inserted  in  all  the  Bills 
inthorising  underground  railways  in  London  giving  compensation  to  owners 
of  lands,  houses,  and  buildings  which  should  be  in juriou^y  affected  by  reason 
of  the  working  of  the  railway  where  constructed  in  tunnel,  notwithstanding 
that  no  part  of  the  property  of  such  owner,  lessee,  or  occupier  was  taken 
by  the  company.  Thijs  is  a  very  important  modification  of  the  general  law. 
We  append  the  clause  which  was  inserted  in  these  Acts.  It  is  perhaps  not 
veiy  happily  worded.  It  reads,  ^'  in  addition  to  the  provisions  of  the  Acts  " 
the  company  shall  make.  It  gives  compensation  to  occupiers.  It  limits  the 
time  for  demanding  compensation  to  two  years  from  the  opening  of  the 
railway,  and  it  declares  that  the  arbitrator  shall  act  under  the  Arbitration 
Act,  1889. 

(1)  In  addition  to  the  provisions  of  the  Acts  incorporated  herewith 
with  respect  to  compensation  for  lands  taken  or  injuriously  affected  the 
company  shall  make  compensation  to  the  owner  lessee  and  occupier  of 
any  land  house  or  building  which  shall  be  injuriously  affected  by  reason 
of  the  working  of  the  railway  where  constructed  in  tunnel  (including 
the  Winking  of  lifts  and  any  other  works  in  connection  with  the  said 
railway)  notwithstanding  that  no  part  of  the  property  of  such  owner 
lessee  or  occupier  is  taken  by  the  company  Provided  that  all  claims 
for  compensation  under  this  section  shall  be  made  within  two  years  from 
the  date  of  the  opening  of  the  railway  for  public  traffic  and  shall  be 
settled  by  a  single  arbitrator  under  and  subject  to  the  provisions  of  the 
Arbitration  Act  1889  save  that  where  the  parties  do  not  concur  in  the 
appointment  of  an  arbitrator  the  Board  of  Trade  shall  have  the  powers 
of  the  court  or  a  judge  under  section  5  of  the  said  Act. 

(2)  An  arbitrator  under  this  section  may  with  the  consent  of  all  parties 
concerned  hear  together  any  class  or  group  of  claims  under  this  section. 

(Hhtr  nulnanres. — Annoyance  caused  by  trains  passing  a  level  crossing  by 
reason  of  frightening  horses  and  causing  delay  gives  no  grotmd  for  compen- 
sation {Caledonian  Rail.  Co,  v.  Ogilvy  (1856),  2  Macq.  229  ;  and  see  this 
case  discussed  in  Caledonian  Rail.  Co.  v.  Walher's  Trusteeg  (1882),  7  App. 
Cas.  259). 

Where  a  railway  company  were  indicted  for  a  nuisance  by  frightening 
horaes  by  use  of  locomotives  on  a  railway  which  ran  close  to  a  highway,  it 
was  held  that  the  company  were  authorised  to  do  so  by  statute  (R.  v.  Pease 
(1832),  4  B.  &  Ad.  30). 

A  railway  company  may  also  purchase  land  and  turn  the  same  into  a  cattle 
yard  for  the  purposes  of  their  business,  and  no  action  will  lie  against  them 
if  a  nuisance  is  caused  to  adjoining  owners  by  reason  of  the  noise  of  the 
attle  and  drovem,  if  the  business  is  not  carried  on  negligently,  as  such  yards 
are  necessary  and  incidental  to  the  authorised  use  of  the  railway  for  cattle 
traffic  {London  and  Brighton  Rail.  Co.  v.  Truman  (1885),  11  App.  Cas.  45). 
It  LB  now  usual  to  insert  in  railway  Acts  that  land  acquired  for  extraordinary 
pmpoees  shall  not  be  used  so  as  to  create  a  nuisance. 

A  railway  company  authorised  to  use  locomotive  engines  is  not  responsible 
for  damage  from  fire  occasioned  by  sparks  emitted  from  an  engine  running 
on  their  railway  if  they  have  taken  every  precaution  in  their  power,  and 
adopted  every  means  science  can  suggest,  to  prevent  injury  from  fire  and  are 
gmlty  of  no  negligence  (Vaughan  v.  Taff  Rail.  Co.  (1860),  5  H.  &  N.  679). 

i«;«ry  to  a  ferry. — A  railway  company,  authorised  to  do  so,  constructed 
across  a  river,  half  a  mile  above  a  ferry,  a  railway  bridge  and  a  foot  bridge, 
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Beet.  68.  the  latter  being  used  by  penons  going  to  the  railway  station  and  also  toother 
—  places.  The  traffic  across  the  ferry  in  consequence  fell  oflf,  and  the  ferry 
Note.  was  given  up.  It  was  held  that  compensation  could  not  be  recovered  on  the 
ground  that  the  injury  to  the  ferry  was  occasioned  not  by  the  construction, 
but  by  the  use  of  the  works  (Hopkhm  v.  Greftt  Northern  Rail,  Co.  (1^77), 
2  Q.  B.  D.  224,  overruling  R.  v.  Cambriapi  Rnil.  Co.  (1871),  L.  K.  6  Q.  B. 
422).  In  the  above  case  it  was  also  discussed  whether  the  erection  of  a 
bridge  was  a  disturbance  of  the  right  of  ferry  ;  and  in  this  case  it  was  held 
that  as  it  connected  different  highways  it  was  not  such  a  disturbance. 

Ca**e«  wherk  C()Mpen»»ati<)n  Rkcovkrablk. 

Access  to  premises. — The  obstruction  by  the  execution  of  the  works  of 
a  man^s  direct  access  to  his  house  or  land,  whether  such  access  be  by  a  public 
road  or  by  a  private  way,  is  a  proper  subject  for  compensation,  if  the  value 
of  the  house  or  land  has  been*  depreciated. 

By  puhlir  htghicay. — If  a  public  right  is  invaded,  an  individual  must  show 
that  he  has  suffered  damage  more  than  or  beyond  that  of  his  fellow  citizens 
by  reason  of  the  interference  with  the  public  right,  otherwise  he  will  have 
no  cause  of  action  (J)obson  v.  Blaclcmore  (1847),  9  Q.  B.  991  ;  Irenon  v. 
Moore  (1699),  1  Salk.  15;  and  we  per  Lord  Pkxzaxce  in  Metropolitan 
Bixird  of  WorkM  v.  McCarthy  (1874),  L.  R.  7  H.  L.  248,  p.  263  :  O»ok  v. 
Mayor  of  Bath  (1868),  L.  R.  6  Eq.  177  ;  Fritz  v.  Hohtton  (1880),  14  Ch.  D. 
f)42).  In  order  that  an  action  may  lie  for  damage  for  right  of  access  by  a 
public  road,  the  damage  must  be  proxinute,  and  not  remote  or  indefinite 
{Caledonian  Rnil.  Co.  v.  Walker's  Trustees  (1882),  7  App.  Cas.  259). 

Thus,  where  the  lessee  of  a  house  in  close  proximity  to  a  draw  dock 
which  opened  into  the  Thames,  was  in  the  habit  of  constantly  using  the 
dock,  but  his  right  was  only  as  one  of  the  public,  and  the  dock  was  entirely 
destroyed  by  the  making  of  the  Thames  Embankment,  and  his  premises  in 
consequence  were  permanently  damaged  and  diminished  in  value  in  their 
then  condition  and  with  reference  to  the  uses  to  which  any  owner  might 
put  them,  it  was  held  that  he  was  entitled  to  compensation  {MetropoHtan 
Bmini  of  Works  v.  McCarthy  (1874),  L.  R.  7  H.  L.  243  ;  approving 
Chamberlain  v.  West  London  Rail.  Co.  (1862),  2  B.  &  S.  605  ;  and  Beckett  v. 
Midland  Rail.  Co.  (1867),  L.  R.  3  C.  P.  82,  infra,  and  distinguishing  R.  v. 
Metropolitan  Bofird  of  Works  (1869),  L.  R.  4  Q.  B.  358,  supra,  p.  122). 

A  spinning  mill  stood  ninety  yards  from  and  parallel  to  an  important 
main  thoroughfare  in  Glasgow.  Public  highways,  which  were  level,  afforded 
direct  and  easy  ^tccess  from  both  sides  of  the  premises  to  the  main  thorough- 
fare. A  railway  company  cut  off  entirely  one  access  and  substituted  for  it 
a  circuitous  road  with  steep  gradients  ;  the  other  access  was  also  made  less 
convenient.  The  mill-owner  was  held  to  be  entitled  to  compensation 
{Caledonian  Rail.  Co.  v.  W(dkers  Trustees  (1882),  7  App.  Cas.  259  ;  and  see 
Wo(hI  v.  Stourbridge  Rail.  Co.  (1864),  16  C.  B.  (n.8.)  222). 

The  lessee  of  four  houses  standing  on  a  highway,  and  of  eight  others  in 
course  of  erection  for  the  purpose  of  dwelling-houses,  on  a  new  road  at  right 
angles  to  the  highway,  was  held  entitled  to  compensation  from  a  railway 
company  who  had  obstructed  the  highway  and  rendered  the  access  less 
convenient  and  made  the  houses  less  valuable  {Chamberlain  v.  West  End  and 
Crystal  Palace  Rail.  Co.  (1862),  2  B.  &  S.  605,  617). 

Where  a  house  fronting  on  a  public  highway  is  depreciated  in  value  by 
a  railway  company  erecting  an  embankment  on  a  portion  of  the  highway 
opposite  thereto,  and  thereby  narrowing  the  road  from  fifty  to  thirty- three 
feet,  and  impeding  the  approach  and  access  of  light  and  air,  the  owner  was 
held  entitled  to  compensation  {Beckett  v.  Midland  RaiL  Co.  (1867), 
L.  R.  3  C.  P.  82). 
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Where  a  local  board  raised  the  level  of  a  street  so  as  to  obstruct  the     Sect.  68. 

entrance  to  a  house  abutting  thereon  and  to  render  the  access  to  the  door-         

way  dangerous  and  inconvenient,  the  owner  was  held  entitled  to  compensation        Notr. 
under  the  Public  Health  Act,  1848,  s.  144  (R.  v.    Waliaset/  Load  Bmrd 
(1869),  L.  B.  4  Q.  B.  351). 

And  the  same  principle  was  applied  to  a  similar  state  of  facts  under  the 
Lands  Clauses  Acts  where  the  level  of  a  footway  in  a  street  had  been 
lowered  {R.  v.  Vesttrff  of  St  Luke'fi,  CheUm  (1871),  L.  B.  7  Q.  B.  148  ;  and 
see  also  R.  v.  EaMeni  Couuiies  Rail.  Co.  (1841),  2  Q.  B.  347  ;  Merrer  v. 
Lirerpool,  St.  Helens  and  South  Lancashire  Rail.  Co.,  [1903]  1  K.  B.  652). 

Where  a  railway  company  lowered  the  level  of  a  highway  leaving  a 
cottage  and  land  belonging  to  an  owner  on  the  edge  of  a  precipice  seven 
feet  high,  so  that  access  could  only  be  got  by  a  ladder,  the  owner  was  held 
to  be  entitled  to  compensation  {Moore  v.  Great  Southern  and  Western  Rail. 
Co.  (1859),  10  Ir.  C.  L.  46  ;  and  for  another  similar  case  where  the  road 
was  nised,  see  Tuohey  v.  Great  Southern  ami  Western  Rail.  Co.  (1859), 
10  Ir.  C.  L.  98  ;  and  see  Re,  Mc Mullen  and  Ulster  Rail.  Co.  (1863), 
Ir.  Res.  Cas.  36). 

Where  the  Metropolitan  Board  of  Works  built  a  new  bridge  across  a  river 
and  made  a  new  highway  to  the  bridge,  and  closed  the  old  bridge  so  that 
the  old  highway  ended  at  the  river  side,  and  shops  in  that  street  became,  in 
consequence,  less  valuable,  it  was  held  thaf  the  premises  were  made  less 
I'aluable,  having  regard  to  all  the  purposes  for  which  such  a  house  might  be 
used,  and  that  there  was  a  right  to  compensation  {Metropolitan  Boa  id  of 
Works  x.Hoirard  (1889),  5  T.L.  B.  732  (H.  L.)  ;  and  see  Wadham  v.  North 
Eastern  Rail.  Co.  (1884),  14  Q.  B.  D.  747  ;  (1885),  16  Q.  B.  D.  227,  and 
note  '*Lo8B  of  profits,"  ante,  p.  121). 

Atress  to  the  sea. — This  also  is  a  subject  of  compensation  wlven  a  railway 
company  erect  an  embankment  along  the  foreshore  and  cut  off  the  access 
to  the  sea  from  a  house  {R.  v.  Rynd  (1863),  16  Ir.  C.  L.  29  ;  Attorney - 
Geufral  of  the  Straits  Settlements  v.  Wemyss  (1888),  13  App.  Cas.  192, 
p.  196). 

Arress  to  rirer. — In  a  case  under  a  different  Act  it  was  held  that  the  right 
of  navigating  a  public  river,  connected  with  an  exclusive  access  to  and  from 
a  particular  wharf,  constitutes  a  form  of  enjoyment  of  the  land  and  of  the 
river  in  connection  with  the  land,  the  disturbance  of  which  may  be  vindicated 
in  damages  by  an  action  {Lyon  v.  Fishmongers'  Co.  (1876),  1  App.  Cas.  662  ; 
2iorth  Shore  Bail.  Co.  v.  Pion  (1889),  14  App.  Cas.  612,  applying  same 
principle  in  Canadian  law). 

Such  a  right  of  access  from  a  river  would  give,  if  obstructed,  a  claim  for 
ctanpensation  {Marey  v.  Metropolitan  Board  of  Works  (1864),  33  L.  J.  ("h. 
377 ;  Burclench  v.  Metropolitan  Board  of  Works  (1872),  L.  R.  6  H.  L.  418). 

Prirate  \ray. — ^Private  rights  of  way  and  easements  of  way  appurtenant  to 
property,  and  such  rights  as  would  pass  on  a  demise  as  continuous  and 
apparent  easements,  are  all  subjects  of  compensation. 

Thus,  where  the  owner  of  a  farm  had  a  right  of  way  from  the  farm  over 
various  closes  to  the  high  road,  and  a  railway  company  constructed  a  level 
crossing  over  this  way  and  erected  gates,  the  owner  was  held  to  be  entitled 
to  compensation  {Glorer  v.  NoHh  Stftffordshire  Rail.  Co.  (1851),  16  Q.  B. 
912  ;  and  see  Barnard  v.  Great  Westeni  Rail.  Co.  and  Others  (1902),  86  L.  T. 
798 ;  School  Bfjardfor  London  v.  Smith,  W.  N.  (1895),  37). 

The  lessees  of  three  rooms  in  a  back  block  of  a  house  had  access  thereto 
throngh  a  hall  or  vestibule.  A  railway  company  took  down  the  front  block 
and  removed  the  hall.  By  reason  of  the  injury  to  the  access  the  value  of 
the  rooms  was  lessened,  but  there  was  no  demise  of  the  right  of  way  through 
the  hall,  nor  was  it  a  way  of  necessity,  but  was  in  the  nature  of  a  continuous 
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Sect.  68,     and  apparent  easement,  and  the  court  held  that  it  was  a  subject  for  compen> 

sation  (Ford  v.  Metropolitan  Rtiil.  Co,  (1886),  17  Q.  B.  D.  12). 

XiioTE.  ^  vendor  of  property  granted  a  plot  of  land,  together  with  all  streets, 

ways,  easements,  and  advantages,  and  delineated  on  the  conveyance  a  plan 
showing  the  piece  of  land  at  the  comer  of  two  intersecting  streets.  These 
streets  had  not  been  made,  but  the  soil  thereof  belonged  to  the  vendor,  and 
was  on  the  same  level  as  the  plot.  He  was  held  to  be  liable  to  the  parchafler 
to  lay  out  these  streets,  and  a  railway  company  who  took  part  of  the  land 
and  blocked  the  access  to  one  of  these  streets  was  held  bound  to  compensate 
the  purchaser  for  injuriously  affecting  his  land  by  blocking  this  right  of  way 
(FiinieBB  Rail.  Co.  v.  Cumberland  Co-operative  Building  Society  (1884), 
5-2  L.  T.  144  ;  rf.  Fleming  v.  Xetrjiort  Bail.  Co.  (1883),  8  App.  Cas.  265, 
where  no  such  right  was  held  to  exist,  nupra^  p.  120 ;  see  also  Wood  v. 
Stourbridge  Bail,  Co.  (1864),  16  C.  B.  (x.s.)  222). 

EasementH  of  light. — These  easements,  if  shown  to  exist  either  by  prescrip- 
tion or  grant,  are  clearly  a  subject  of  compensation.  Thus,  where  premises 
were  rendered  less  convenient  and  suitable  for  the  requirements  of  the 
trade  carried  on  in  them  by  reason  of  the  diminution  of  light,  the  lessee  was 
held  entitled  to  compensation.  The  report  does  not  say  that  the  lessee  had 
an  easement,  but  Bovill,  C.J.,  says  that  upon  the  facts  it  is  clear  that  an 
action  might  have  been  maintained  {Eagle  v.  Charing  CroM  Bail.  Co.  (1867), 
L.  B.  2  C.P.  638,  644  ;  EmJtley  v.  North  Eastern  BaiL  Co.,  [1896]  1  Ch. 
418). 

Under  the  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  it  was 
held  that  a  school  board  interfering  with  ancient  lights  must  pay  compensa- 
tion (Clark  v.  London  School  Board  (1874),  L.  R.  9  Ch.  120). 

Compensation  was  also  granted  for  obstruction  of  light  in  B.  v.  PoulUr 
(1887),  20  Q.  B.  D.  132,  and  Be  London,  Tilbury,  and  Southend  Bail.  Co.  v. 
(unrerti  Walk  Schooh  (1889),  24  Q.  B.  D.  326. 

As  to  light,  air,  and  prospect  where  a  foreshore  is  taken,  see  B.  v.  Bifttd 
(1863),  16  Ir.  C.  L.  29. 

For  cases  under  a  street  improvement  Act,  Wigram  v.  Fryer  (1887), 
36  Ch.  D.  87  ;  Courage  d-  Co.  v.  South  Eastern  Bail.  Co.  (1902), 
19  T.  L.  R.  61. 

Breach  of  covenants. — If  the  promoters  of  an  undertaking  acquire  land 
which  is  subject  to  a  covenant,  and  by  the  construction  of  the  works  they 
infringe  that  covenant,  then  they  must  pay  compensation  to  the  covenantee 
if,  by  reason  of  the  breach,  his  land  is  injured.  The  dictum  of  Haxxkx,  J., 
in  Bailey  v.  l)e  Crespigny  (1869),  L.  R.  4  Q.  B.  180,  to  the  contrary  must 
now  be  considered  as  disapproved. 

Thus,  if  land  acquired  by  a  school  board  is  subject  to  a  covenant  restricting 
the  class  of  buildings  to  be  erected  thereon,  and  the  school  board  erect  a 
school  in  contravention  thereof,  the  remedy  is  by  claiming  compensation  and 
not  by  action  (Kirby  \.  School  Board  for  Harrogate,  [1896]  1  Ch.  437,  at 
pp.  449,  453,  455). 

Similarly   if  land  acquired    by   a   railway   company   is   subject   to   like^ 
covenants,  the  covenantee  is  entitled  to  compensation  for  injury  caused  by 
making  a  railway  (Long  Eaton  Becreation  Giounds  Co.  v.  Midland  Bail.  Co., 
[1902]  2  K.  B.  574). 

In  that  case  a  railway  embankment  was  held  to  be  a  building  within  the 
meaning  of  a  covenant  against  building. 

If  a  person  sells  or  feus  a  plot  of  land,  part  of  a  building  estate,  and 
impliedly  binds  himself  to  lay  out  certain  streets  and  roads  on  the  renuunder 
of  the  land,  and  if  a  railway  company  by  taking  the  land  render  the  laying 
out  of  these  streets  an  impossibility,  then  they  will  be  liable  to  pay  compen- 
sation for  any  injury  occasioned  thereby  to  the  owners  of  the  plots  (Funtess 
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Rail  Co.  T.  Cufuberlantl  Building  Society  (1884),  52  L.  T.  144  ;  Fleming  v.      Sect.  68. 

Newport  Rail.  Co.  (1883),  8  App.  Cas.  266,  p.  278).     In  the  former  of  these         

cases  Lord  Blackburn  said  that  it  did  not  matter  whether  the  right  inter-        Note. 
fered  with  was  one  enforceable  at  law  or  in  equity  ;   the  interference  in 
dtiier  case  would  be  an  actionable  wrong  giving  rise  to  a  right  tq  compensation. 

The  breach  of  a  covenant  for  quiet  enjoyment  by  a  railway  company 
which  had  purchased  a  reversion,  would  give  the  lessee  the  right  to  compen- 
ntion  for  injury  occasioned  thereby,  although  apart  from  the  covenant  there 
would  be  no  actionable  wrong  {Manchester,  Sheffield^  and  Lincobishire  Mail. 
Co.  Y.  Audersfm,  [1898]  2  Ch.  394,  p.  401). 

If  a  lessee  has  power  under  his  lease  to  exercise  a  right  to  sink  a  shaft  in 

,  other  land  not  leaised  to  him  in  order  to  win  coal,  and  part  of  that  land  is 

taken,  then  he  wiU  be  entitled  to  claim  compensation  if  he  suffer  damage  by 

reason  of  his  being  deprived  of  that  right  (/«  re  Masters  and  the  Great 

Wntem  Rail.  Co.,  [1901]  2  K.  B.  804). 

If  a  restrictive  covenant  limits  the  use  to  which  land  may  be  put,  as  by 
requiring  that  no  noisy  or  offensive  trade  be  carried  on  upon  it,  then  it 
would  seem  that  compensation  might  be  recovered  for  breach  of  the  covenant, 
although  the  breach  would  be  occasioned  not  by  the  construction  of  the 
works,  but  by  reason  of  the  carrying  on  of  the  undertaking  (Lofig  Eaton 
RerreaiioH  Grounds  (Jo.  v.  Midland  Rail.  Co.  (1902),  71  L.  J.  K.  B.  74  ; 
affirmed  on  appeal  [1902]  2  K.  B.  574  ;  and  Kirhy  v.  Harrogate  School 
Bwfd,  [1896]  1  Ch.  437). 

Ferry. — A  ferry  appurtenant  to  land  is  a  proper  subject  for  compensation, 
and  if  the  works  of  a  railway  block  up  the  access  to  the  river  at  one  side  of 
the  ferry,  the  land  is  injuriously  affected  (i?.  v.  Great  Northerti  Rail.  Co. 
(1849),  14  Q.  B.  25  ;  rf.  Hopkins  v.  Great  Northern  Rail.  Co.  (1887), 
•2  Q.  B.  D.  224,  cited  p.  124,  supra). 

Flow  of  icater. — This  right  of  riparian  owners  is  a  subject  of  compensation 
if  the  flow  is  interrupted.  Thus,  where  the  flow  was  diminished,  the  lands 
were  held  to  be  injuriously  affected  (^Mortimer  v.  South  Wales  Rail.  Co. 
(1859),  1  E.  &  E.  375).  Under  a  private  Act  where  a  company,  by 
altering  a  weir  in  a  river,  raised  the  level  of  the  water  so  that  the  working 
of  the  mill  was  obstructed,  the  millowner  was  held  entitled  to  compensation 
(R.  V.  Nottinghum  Old  Watencorks  Co.  (1837),  6  A.  &  E.  355).  Where  the 
owner  was  deprived  of  the  flow  altogether  by  being  cut  off  from  it,  see  Duke 
^if  Bnccleuch  v.  Metropiditnn  Board  of  Works  (1872),  L.  R.  5  H.  L.  418. 
For  the  taking  and  using  a  stream  under  the  Waterworks  Clauses  Act,  1847 
(see  post)^  the  procedure  is  the  same  as  for  taking  lands  {Ferrand  v.  Cor- 
poration of  Bradford  (1856),  21  Beav.  412,  and  see  notes  to  that  statute, 
p*^).  Where  only  part  of  the  water  is  diverted,  the  owner  is  injuriously 
affected,  and  the  procedure  is  under  s.  68  {Bush  v.  Trotr bridge  Waterworks  Co 
(1875),  10  Ch.  D.  459  ;  Stone  v.  Mayor  of  Yeoril  (1876),  2  C.  P.  D.  99). 
And  if  part  of  the  water  is  taken  but  the  bulk  of  it  returned,  riparian 
owners  below  where  it  is  returned  can  only  claim  for  the  actual  diminution 
(Page  v.  Kettering  Watencorks  Co.  (1892),  8  T.  L.  R.  228). 

Sporting  rights. — It  is  not  always  clear  as  to  whether  the  right  to  shoot 
%ame  upon  land  is  merely  a  licence  or  an  interest  in  land.  If  the  right  is 
coupled  with  a  right  to  take  away  the  whole  or  part  of  the  game  shot,  then  it  is 
an  interest  in  land,  being  a  profit  dj)remlre  (Webber  v.  Lee  (1H82),  9  Q.  B.  D. 
315;  Wickhnm  v.  Hanker  (1840),  7  M.  &  W.  63  ;  Fitzgerald  v.  Firbank, 
[1897]  2  Ch.  96).  It  should  in  such  a  case  be  created  by  deed  (^Bird  v. 
Higginsfjn  (18.37),  6  A.&E.824),  but  if  by  parol,  coupled  with  exercise  of  the 
right,  equity  would  enforce  it  (Pattison  v.  (r///orrf  (1874),  L.R.  18  Eq.  259)  ; 
and  as  to  what  is  a  reasonable  notice  to  determine  an  agreement  for  shooting, 
we  Lotre  V.  Arhims,  [1901]  2  Ch.  598. 

It  has,  however,  been  held  that  a  person  who  had  a  right  of  shooting  over 
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Sect.  68.     land  by  an  agreement  not  under  seal  had  not  such  an  interest  in  land  as  to 

^-^         entitle  him  to  compensation  for  injuriously  affecting  his  right  from  a  railway 

Note.        company  who  had  constructed  a  railway  across  it  (Bin!  v.  G refit  Eantem 

Rail.  Co,  (1865).  34  L.  J.  C.  P.  366).     This  decision  was  mainly  based  on 

the  ground  that  the  claimant  showed  no  more  than  a  licence. 

Support. — If  an  Act  of  Parliament  imposes  an  easement  upon  a  landowner 
this  is  ground  for  compensation.  Thus,  the  Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  has  been  held  to  impose  upon  landowners  through  whose 
land  a  sewer  runs  a  duty  to  preserve  to  such  sewer  adjacent  support,  and, 
therefore,  gives  them  a  right  to  immediate  compensation  (Jtt  re  Corporation 
of  Dudley  (1881),  8  Q.  B.  D.  86  :  see  North  Londm  Rttil.  Co.  v.  Metropohtau 
Board  of  Workti  (1859),  28  L.  J.  Ch.  909).  As  to  support  from  mines,  see 
the  Railways  Clauses  Act,  1845,  s.  79,  pont^  and  note  ''  Support,**  and  see 
the  Waterworks  Clauses  Act,  1847,  ss.  18 — 27.  which,  as  regards  sewers,  are 
incorporated  in  the  Public  Health  Act,  1875,  by  the  Public  Health  Act, 
1876,  Amendment  Act,  1883  (46  &  47  Tict.  c.  37). 

Flooding. — If  by  the  proper  execution  of  the  works  an  owner*s  land  is 
occasionally  flooded,  his  remedy  is  for  injurious  affection  under  s.  68  (Ware  v. 
RegenVg  Canal  Co.,  per  Lord  Chklm«fori),  (1858),  3  De  G.  &  J.  212,  227). 

Titiies  consisted  of  the  tenth  part  of  the  produce,  animal  and  vegetaUe. 
of  hind.  By  the  Tithe  Act,  1836  (6  &  7  WUl.  4,  c.  71),  which  has  been 
amended  by  numerous  statutes,  provision  was  made  for  commuting  all  tithes 
into  tithe  rentcharges.  In  an  old  case  before  this  commutation  Act,  it  was 
held  that  a  tithe-owner  was  not  entitled  to  compensation  where  titheable  land 
was  taken  for  purposes  of  navigation  and  covered  with  water  on  the  ground 
that  the  tithe-owner  has  no  interest  in  the  land,  but  his  interest  accrues 
when  the  tithe  arises,  and  the  owner  of  the  soil  may,  if  he  pleases,  use  the 
land  in  such  a  manner  that  no  tithe  may  arise  (R.  v.  Commifmioners  of  the 
Kene  Outfall  (1829),  9  B.  4&  C.  875). 

The  commutation  Act,  however,  does  not  alter  the  nature  of  the  tithe, 
and  although  "it  provides  for  a  certain  sum  being  made  payable  instead  of 
the  tithes,  which  sum  is  to  be  *'  in  the  nature  of  a  rentcharge  issuing  out  of 
the  lands  charged  therewith,"  this  does  not  create  a  rentcharge  on  the 
inheritance,  but  merely  gives  tithe-owners  the  right  to  take  out  of  the 
produce  of  the  land  the  proportion  mentioned  in  the  Act  {Bailey  v.  Badham 
(1885),  30  Ch.  D.  84).  It  might,  on  that  reasoning,  appear  doubtful  whether 
ss.  115—118  of  this  Act,  which  provide  for  the  compensation  of  rentcharges 
are  applicable  to  the  case  of  tithe  rentcharges.  By  41  &  42  Vict.  c.  42,  it  is 
provided  that  ^*  in  all  cases  where  land  charged  with  rentcharge  in  lien  of 
tithes  is  taken  *'  for  the  purpose  of  building  or  extending  churches,  schools 
under  the  Elementary  Education  Act,  cemeteries,  public  buildings  or  artiains* 
dwellings,  the  tithe  shall  be  redeemed  for  a  sum  of  money  twenty -five  times 
the  amount  of  the  rentcharge  (s.  1,  p<)i*t). 

Tithes  imposed  on  the  inhabitants  of  the  city  of  London  under  37  Hen.  8, 
c.  1 2,  were  held  to  be  annuities  or  periodical  sums  of  money  charged  upon 
land  (Payue  v.  EMdaile  (1888),  13  App.  Cas.  613).  And  see  Endaile  v. 
Esdaile  (1886),  54  L.  T.  637. 

For  cases  of  compensation  under  37  Hen.  8,  c.  12,  where  the  special  Act 
made  provision  that  they  should  indemnify  the  owner  of  the  tithes,  see 
Ksdaile  v.  Metroiuditan  and  District  Rail.  Co.  (1881),  46  J.  P.  103  ;  London 
and  Blarkimll  Rail.  Co.  v.  Lettn  (1851),  3  H.  L.  Cas.  470. 

The  measure  of  compeilBatioiL — The  general  rules  as  regards  the 
measure  of  damages  in  tort  are  applicable  to  determine  the  amount  of  com- 
pensation for  injurious  affection.  The  damage  miuit  be  the  natural  and 
probable  consequence  of  the  act :  it  must  be  the  proximate  and  not  remote 
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(Caledotiiau  Rail.  Co.  v.  Walker's  Trustees  (1882),  7  App.  Cas.  259  ;  Ricket  v.     Sect.  68, 
Metropolitan  Bail.  Co.  (1867),  L.  R.  2  H.  L.  175).  _— 

Thus,  a  local  board,  for  the  purpose  of  making  a  drain,  entered  upon  J*otb. 
ground  where  a  seedsman  had  an  experimental  garden,  in  which  he  sowed 
small  quantities  of  the  seeds  he  sold  by  way  of  sample  from  each  lot  of  seed 
be  had  in  stock,  and,  according  to  the  results,  was  able  to  warrant  each  parcel 
Bold,  and,  in  consequence,  get  a  higher  price.  The  plants  in  the  garden  were 
grabbed  np  and  so  treated  that  they  could  not  be  identified  with  the  seed  in 
bulk,  which  oould  not,  therefore,  be  warranted  and  sold  at  the  higher  price. 
Tbe  court,  with  hesitation,  held  that  the  damage  was  too  remote  to  be  a 
■object  for  compensation  (Be  Clarke  and  Wands^rorth  Board  of  Works' {\%^^), 
17  L.  T.  549).  As  to  what  may  be  taken  into  account  in  assessing  the  com- 
pensation for  a  market  garden,  see  Lanarkshire  and  Dumbartofishire  Bail. 
0).  V.  Main  (1895),  22  Rettie,  912. 

Damages  more  remote  than  in  the  cases  of  tort  may  be  the  subject  of 
compensation  if  there  is  special  provision  in  the  special  Act ;  thus,  in  one 
case  under  a  special  Act,  where  a  towing  path  was  rendered  useless  by  a  new 
cbannel  being  cut,  the  owner  of  the  path,  who  also  let  out  horses  to  be  used 
OD  it,  was  given  compensation  {B.  v.  Commissimters  of  Thames  and  Isis 
Navigation  (1836),  5  A.  &  £.  804). 

Easements. — ^There  are,  however,  one  or  two  points  as  to  the  measure  of 
compensation  which  are  not  quite  clear.  Thus,  when  an  easement  or  right 
appendant  or  appurtenant  to  land,  as  distinguished  from  a  public  highway, 
is  destroyed,  compensation  has,  whether  rightly  or  wrongly,  been  assessed  on 
the  same  principle  as  where  lands  have  been  taken  (see  note  to  s.  63)  and 
consequential  damages  allowed.  Thus,  where  ancient  lights  were  obscured, 
compensation  was  allowed  both  for  the  loss  of  light  caused  thereby  and  also 
for  the  loss  caused  by  obscuring  lights  which  were  not  ancient  by  the  same 
works,  the  court  following  the  principle  laid  down  in  Cowper  Essex  v.  Acton 
Local  Board  (1889),  14  App.  Cas.  153,  and  Bacdeuch  v.  Metropolitan  Board 
of  Works  (1872),  L.  R.  5  H.  L.  418,  for  ascertaining  the  damage  to  lands 
held  with  the  land  taken  {In  re  London,  Tilbury,  and  Southend  Bail.  Co.  and 
Gower's  Walk  Schools  (1889),  24  Q.  "B.  D.  326).  And  see  Long  Eaton 
BecreatioH  Grounds  v.  Midland  Bail.  Co.  (1901),  71  L.  J.  K.  B.  74  ;  affirmed 
on  appeal,  [1902]  2  K.  B.  574. 

In  an  older  case  {Glover  v.  NoHh  Staffordshire  Bail.  Co.  (1851),  16  Q.  B. 
912),  where  a  private  road  was  obstructed  by  a  level  crossing,  Camp- 
bell, C.J.,  and  Erle,  J.,  thought  that  the  passing  of  trains  was  also  ground 
for  compensation.  In  Buccleuch  v.  Metropolitan  Board  of  Works  (1872), 
L.  B.  5  H.  L.  418,  the  rights  destroyed  were  incorporeal,  but  it  cannot  be 
taken  as  laying  down  this  proposition  owing  to  the  particular  provisions  of 
the  special  Act. 

In  a  case  where  there  was  structural  damage  to  a  house,  the  arbitrator 
was  held  rightly  to  have  allowed  compensation  not  only  for  the  loss  in  the 
▼alue  of  the  house,  but  also  for  loss  occasioned  to  goods  in  the  house 
(Knock  V.  Metropolitan  Bail.  Co.  (1868),  L.  B.  4  C.  P.  131). 

Public  highways. — The  rule  for  determining  whether  a  right  of  compen- 
sation exists  in  the  case  of  public  highways  apparently  indicates  the  rule  by 
which  the  compensation  is  to  be  measured.  The  damage  must  be  one  which 
is  sustained  in  respect  of  the  property  itself,  and  not  in  respect  of  any 
particular  use  to  which  it  may  from  time  to  time  be  put.  It  must  be  less 
valuable  for  all  purposes.  Willes,  J.,  in  Beckett  v.  Midland  Bail.  Co. 
(1867),  L.  R.  3  C.  P.  82,  p.  95,  considered  that  this  meant  that  the  pro- 
perty is  ^'  to  be  taken  in  statu  quo,  and  to  be  considered  with  reference  to  the 
ose  to  which  any  owner  might  put  it  in  its  then  condition  " — if  a  house, 
then  as  a  house.  The  owner,  he  thought,  is  not  to  be  expected  to  pull  it 
down  in  order  to  use  the  land  for  agricultural  purposes.     The  point  was  to 
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Sect.  68.      some  extent  raised  in  In  re  Wadham  and  North  Eastern  Rail,  Co.  (1BB4), 
- —  14  Q.  B.  D.  747  ;   (1885),  16  Q.  B.  D.  227.     In  that  case  the  property  in 

Note.  dispute  was  an  hotel  and  public-house,  and  the  arbitrator  held  that  of  all 
purposes  to  which  the  property  might  be  put,  the  purpose  of  an  hotel  was 
the  most  valuable,  and  the  court  allowed  the  compensation  to  be  assessed  on 
its  depreciation  in  value  as  such.  Lord  Herschell,  in  a  short  report  of 
Metropolitan  Board  of  Works  v.  Hotrard  (1889),  5  T.  L.  R.  732,  speaking  of 
the  compensation  to  be  given  to  the  owner  of  a  public-house,  where  the 
highway  had  been  altered,  said  :  *^  If  a  house  were  rendered  less  accessible 
to  customers,  that  might  diminish  the  value  of  the  house  for  all  purposes, 
although  the  evidence  which  was  given  with  reference  to  .the  actual  loss  of 
trade  and  the  decreased  number  of  years  purchase  it  would  fetch  on  sale, 
ought  not  to  have  been  admitted." 

It  would  appear,  therefore,  that  if  owing  to  alterations  in  a  highway  a 
building  is  decreased  in  value  for  the  purpose  for  which  it  is  used,  but  that 
its  market  value  is  not  decreased  by  reason  of  the  obstruction  if  used  for 
some  other  purpose,  then  that  possibility  of  use  for  that  other  purpose  is  to 
be  taken  into  account  in  assessing  the  compensation.  It  does  not  appear, 
however,  that  if  by  i^ason  of  the  obstruction  the  value  is  lowered,  but  by 
reason  of  the  improvement  of  the  neighbourhood  due  to  the  works  the  value 
is  raised  for  some  other  purpose,  that  the  enhanced  value  is  to  be  taken  into 
account  (rf.  Senior  v.  Metropolitan  Rail,  Co.  (1863),  32  L.  J.  Ex.  225  ; 
Kagle  v.  Charing  Cross  Rail.  Co.  (1867),  L.  B.  2  C.  P.  638).  And  see  s.  63, 
note,  "  Betterment,'*  ante,  p.  108. 

Future  damages. — ^As  regards  all  damages  that  can  be  foreseen,  they  ought 
to  be  included  in  the  assessment  of  the  compensation.  It  seems  dear  t^t, 
as  far  as  foreseen  damages  go,  the  inquiry  and  compensation  are  to  be  made 
once  for  all,  and  if  any  damage  afterwards  occurs  which  might  have  been 
foreseen  no  compensation  in  respect  thereof  can  be  recovered  either  under 
the  Lands  Clauses  Act  or  by  action  {Ci*qft  v.  London  and  North  Western  Rail. 
Co.  (1863),  32  L.  J.  Q.  B.  113).  The  claimant  must  bring  forward  his 
claim  in  unity,  as  far  as  he  can  foresee  the  damages,  estimating  them  as 
having  as  much  permanency  as  the  undertaking.  See  per  Erle,  C.J.  : 
Chamberlain  v.  West  End  of  London  and  Crystal  Palace  Rail.  Co.  (1863), 
2  B.  &  S.  617,  639.  Contingent  damages  may  apparently  also  be  taken  into 
consideration,  although  they  may  never  arise  {Li  re  Brogden  and  Llynvi  Rail. 
Co.  (1860),  30  L.  J.  C.  P.  61). 

Where  promoters  have  power  to  divert  the  whole  of  a  stream  but  only 
divert  part,  but  give  notice  of  their  intention  to  take  the  whole,  they 
ought  to  pay  compensation  for  the  whole  value  of  the  stream  and  not 
merely  compensate  them  from  time  to  time  for  injuriously  affecting  the 
property  of  the  riparian  owners  {Stone  v.  Corporation  of  Yeovil  (1876), 
2  C.  P.  D.  99). 

In  Lawrance  v.  Great  Northerti  Rail.  Co.  (1851),  16  Q.  B.  643,  Pattesox,  J., 
in  delivering  the  judgment  of  the  court,  expressed  a  strong  opinion  that  the 
compensation  did  not  embrace  damages  which  could  neither  be  foreseen  nor 
guessed  at  by  the  arbitrator,  but  judgment  was  given  in  that  case  on  the 
ground  that  the  company  had  not  carried  out  their  works  with  proper 
caution. 

There  is  no  provision  in  the  Lands  Clauses  Act  permitting  a  second 
assessment,  and  there  is  no  provision  to  the  contrary.  There  has  been  no 
decision  as  to  whether  a  second  assessment  can  be  made  or  not  for  a  wholly 
unforeseen  damage,  although  the  stbject  has  been  discussed  in  several 
cases  {Croft  v.  London  and  North  Western  Rail.  Co.  (1863),  32  L.  J.  Q.  B. 
113  ;  Regent's  Canal  Co.  v.  Ware  (1854),  23  L.  J.  Ex.  145  ;  Lancashire  and 
Yorkshire  Rail.  Co.  v.  Evans  (1851),  15  Beav.  322). 

In  Mercer  v.  Liverpool,  St.  Helens  and  South  Lancashire  Rail,  Co.,  [1903] 
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1  K.  B.  652,  it  was  held  that  a  lessee  of  land  from  which  a  part  had  been     Soct.  68. 
severed  prior  to  the  lease,  could  not  recover  compensation  for  injurious  affec-         ^~" 
tion,  although  the  owner  [had  previously  been  served  with  a  notice  to  treat        Note. 
in  respect  of  the  severed  land  and  subsequently  received  compensation  in 
r^pect  of  all  damage  caused  by  reason  of  the  severance  or  other  injurious 
affection  of  the  vendor's  other  property,  a  decision  the  correctness  of  which 
may  be  doubted.     The  case  of  Croft  v.  London  and  North  Western  RaiL  Co,, 
MMpra^  was  approved. 

If  after  one  assessment  further  damage  is  caused  by  new  works  not  carried 
out  at  the  time  of  the  assessment,  but  at  some  future  or  subsequent  time, 
compensation  would  no  doubt  be  allowed  in  respect  of  such  further  damage 
[Laneanklre  and  Yorkshire  Rail.  Co,  v.  Evans  (1851),  15  Beav.  322  ;  Stone  v. 
Cyrporation  of  Yeovil  (1876),  1  C.  P.  D.  691  ;  (1876),  2  C.  P.  D.  99  ; 
Atiomey-General  v.  MetropoUUm  Rail,  Co.,  [1894]  1  Q.  B.  384). 

And  with  respect  to  the  purchase  money  or  compensation 
<?ommg  to  parties  having  limited  interests,  or  prevented  from 
treating,  or  not  making  title,  be  it  enacted  as  follows  :  (a) 

(a)  As  to  the  effect  of  the  headings,  see  notes  to  s.  5.  The  sections  under 
this  heading  are  ss.  69 — 80. 

69.  If  the  purchase  money  or  compensation  which  shall  be  Purchase 
payable  in  respect  of  any  lands,  or  any  interest  therein,  purchased  ^^^le  to 
or  taken  by  the  promoters  of  the  undertaking  from  any  corporation,  parties  under 
tenant  for  life  or  in  tail,  married  woman  seised  in  her  own  right  or  amounting  to 
entitled  to  dower,  guardian,  committee  of  lunatic  or  idiot,  trustee,  J200 tobe 
executor  or  administrator,  or  person  having  a  partial  or  qualified  the^nk. 
interest  only  in  such  lands,  and  not  entitled  to  sell  or  convey  the 
same  except  under  the  provisions  of  this  or  the  special  Act,  or  the 
compensation  to  be  paid  for  any  permanent  damage  to  any  such 
lands,  amount  to  or  exceed  the  sum  of  two  hundred  pounds,  the 
same  shall  be  paid  into  the  bank,  in  the  name  and  with  the  privity 
of  die  Accountant-General  of  the  Court  of  Chancery  [in  England 
iftlie  same  relate  to  lands  in  England  or  Wales^  or  the  Accountant^ 
General  of  tite  Court  of  Excfieguer  in  Ireland  if  the  same  relate  to 
lands  in  Ireland^  (a)  to  be  placed  to  the  account  there  of  such 
Aocountant-General,  ex  parte  the  promoters  of  the  undertaking 
(describing  them  by  their  proper  name),  in  the  matter  of  the 
special  Act  (citing  it),  pursuant  to  the  method  prescribed  by  any 
Act  for  the  time  being  in  force  for  regulating  moneys  paid  into 
the  said  courts  ;  and  such  moneys  shall  remain  so  deposited  until 
the  same  be  applied  to  some  one  or  more  of  the  following  purposes  ; 
Ohatis  to  say,) 

In  the  purchase  or  redemption  of  the  land  tax,  or  the  discharge  Application 
of  any  debt  or  incumbrance  affecting  the  land  in  respect  of  depos?^* 
which  such  money  shall  have  been  paid,  or  affecting  other 
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86ct.  69.  lands  settled  therewith  to  the  same  or  the  like  uses,  trusts,  or 

purposes  ;  or 

In  the  purchase  of  other  lands  to  be  conveyed,  limited,  and 
settled  upon  the  like  uses,  trusts,  and  purposes,  and  in  the 
same  manner,  as  the  lands  in  respect  of  which  such  money 
shall  have  been  paid  stood  settled  ;  or 

If  such  money  shall  be  paid  in  respect  of  any  buildings  taken 
under  the  authority  of  this  or  the  special  Act,  or  injun^J 
by  proximity  of  the  works,  in  removing  or  replacing  such 
buildings  or  substituting  others  in  their  stead,  in  such  manner 
as  the  Court  of  Chancery  shall  direct ;  or 

In  payment  to  any  party  Wcoming  absolutely  entitled  to  siirh 
money. 

(a)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act,  1 892" 
(55  &  56  Vict.  c.  19). 

"And  not  entitled  to  sell,"  etc. — Section  7  confers  power  on  per8on» 
under  disability  to  sell  and  convey.  Many  of  the  classes  of  persons  men- 
tioned in  that  section  have  now  power  to  sell  under  other  Acts.  This  section 
only  applies  to  the  classes  of  persons  named  if  they  sell  and  convey  under 
the  provisions  of  this  or  the  special  Act  (see  notes  to  s.  7).  Persons  haWng^ 
power  to  sell  under  this  Act  and  also  under  other  Acts,  such  as  the  Settled 
Land  Acts,  and  who  contract  to  sell  under  this  Act,  are  entitled  to  proceed 
under  this  Act,  and  have  the  costs  of  reinvestment  paid  by  the  promoters  (Im 
re  Lady  Benthtrk  ami  London  and  North  Western  Bail.  Co,  (1895),  12  T.  L.  R. 
100),  and  they  are  not  bound  to  receive  the  money,  although  with  certain 
consents  they  might  do  so  (/w  re  Leeds  Grammar  School y  [1901]  1  Ch.  228). 

Corporation. — Under  the  similar  provisions  in  the  Scotch  Act,  the  word 
^'  corporation  "  was  held  not  to  extend  to  a  railway  company,  as  they  were 
not  considered  to  be  a  corporation  within  the  meaning  of  the  statute 
(Caledonian  RaiL  Co.  v.  City  of  iilasgoir  Union  Rail.  Co.  (1869),  3rd  ser. 
7  Macph.  1072,  1074,  but  with  this  Kay,  J.,  did  not  agree  in  Re  Chelsea 
Watenrork'H  Co.  (1887),  56  L.  T.  421).  As  to  municipal  corporations,  see 
s.  15  of  this  Act,  ante,  p.  26. 

Li  Kelland  v.  Ful/ord  (1877),  6  Ch.  D.  491,  p.  494,  Jessel,  M.R.,  in 
1877,  in  considering  to  what  cases  this  section  applied,  said  :  '*  It  applies  to 
purchase  money  or  compensation  in  respect  of  lands  taken  from,  first, 
a  corporation  which,  not  being  beneficially  entitled,  has  no  power  of  sale,  or 
which,  being  under  some  statutory  disability,  cannot  sell ;  then  a  tenant  for 
life  or  in  tail,  that  is,  a  tenant  in  tail  incapable  of  selling,  as^  for  instance, 
where  estates  are  settled  and  made  inalienable  by  Act  of  Parliament  and  a 
tenant  in  tail  who  is  prevented  by  law  from  selling,  as,  for  instance,  a 
tenant  in  special  tail  after  possibility  of  issue  extinct,  who  for  all  puxposes. 
of  alienation  is  considered  merely  as  a  tenant  for  life.  Then,  again,  a  married 
woman  seised  in  her  own  right  or  entitled  to  dower,  who  cannot  sell  except 
with  the  concurrence  of  her  husband,  they  being  together  owners  in  fee ; 
then  a  guardian  or  committee,  neither  of  whom  can  sell  for  himself  ;  then  a 
trustee,  executor,  or  administrator,  who  may  have  the  entire  fee  simple  like 
a  corporation,  and  yet  may  not  be  able  to  sell." 

"  Tenants  for  life,''  etc. — Tenants  for  life  are  now  by  ss.  3,  4  of  the  Settled 
Land  Act,  1882,  empowered  to  sell  the  settled  land  ;  and  as  to  selling  the 
mansion,  house,  and  park,  see  s.  10  of  the  Settled  Land  Act,  1890.  By 
8.  58  of  the  1882  Act,  a  tenant  in  tail  after  possibility  of  issue  extinct,  and 
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also  a  tenant  in  tail  restrained  by  Act  of  Parliament  from  having  the     Sect.  60» 

rerersion,  have  the  powers  of  a  tenant  for  life.     The  court,  under  s.  3  of  

that  Act,  sanctioned  a  sale  by  a  tenant  for  life  of  the  right  to  make,  main-  Notb. 
•  tain,  and  use  a  tunnel  for  an  electric  railway  under  his  land,  that  being  a  sale 
of  land  and  not  of  an  easement  {In  re  Pearson's  Will  (1900),  83  L.  T.  62). 
A  tenant  for  life  is,  however,  authorised  to  sell  easements,  and  under  s.  5  of 
the  Act  of  1890  he  may  exchange  one  easement  for  another  {In  re  BrcK ken's 
S^ment,  [1903]  1  Ch.  266).  As  to  the  power  of  a  tenant  for  life  to  sell 
with  a  covenant  binding  his  successors,  see  Palmer  v.  Grand  Junction  Water- 
^*>r1a  Co.  (1902),  86  L.  T.  352. 

Section  22  of  the  Act  provides  that  capital  money  arising  under  that  Act 
shall  in  order  to  its  being  invested  or  applied  as  provided  in  the  Act,  be  paid 
either  to  the  trustees  of  the  settlement  or  into  court,  at  the  option  of  the 
Tenant  for  life.  In  order,  however,  that  he  can  exercise  that  option,  there 
must  be  trustees  of  the  settlement  in  existence.  If  they  do  not  exist  they 
should  be  appointed  {HatUn  v.  Russell  (1888),  38  Ch.  D.  334,  346).  When 
money  is  ^paid  into  court  under  the  Lands  Clauses  Act,  in  respect  of  land 
vhich  is  the  subject  of  a  settlement,  it  may  be  applied  as  provided  by  the 
Settled  Land  Acts,  1882—1890.     See  wfra,  p.  142. 

ErecHtors. — ^Where  a  landowner  agreed  to  sell  land  to  a  company  and  died 
before  the  conveyance  was  completed,  the  company  were  held  not  entitled  to 
pay  the  money  into  court  inasmuch  as  the  contract  was  made  with  the  land- 
owner and  not  with  the  executors,  and  that  the  section  applied  when  the 
company  were  dealing  with  executors  having  a  partial  interest  only  (  JV€m:(o»  v. 
Metropolitan  Bail.  Co.  (1861),  8  Jur.  (n.8.)  738).  If  paid  into  court,  it  would 
^  to  the  executors  as  personal  estate  (Ex  parte  Haickins  (1843),  13  Sim. 
5<»9).  Where  executors  have  a  power  of  sale,  but  no  other  interest  in  land, 
ihey  cannot  grant  an  easement  {In  re  Ban'ow-in-Furness  and  Rawlinson's 
Contract,  [1903]  1  Ch.  339). 

"The  Bmn  of  £200.'*— Under  the  Light  Bailways  Act,  1896,  post,  this 
Bom  may  be  raised  to  £600.    As  to  sums  under  £200,  see  ss.  71,  72  infra. 

"  Acconntant-OenenJ." — The  office  of  Accountant-General  to  the  Court 
of  Chancery  in  England  and  Wales  was  abolished  by  the  Court  of  Chancery 
(Funds)  Act,  1872  (36  &  36  Vict.  c.  44,  s.  4),  and  moneys  to  be  paid  in  his 
name  and  privity  were  to  be  paid  with  the  privity  of  the  Paymaster-General 
on  behalf  of  the  Court  of  Chancery  (s.  6).  By  the  Judicature  Act  of  1873 
(36  &  37  Yict.  c.  66,  ss.  3,  31),  the  High  Court  of  Chancery  became  the 
Chancery  Division  of  the  High  Court  of  Justice,  retaining  the  exclusive 
jmiadiction  of  the  Court  of  Chancery  under  Acts  of  Parliament  (s.  34).  By 
the  Supreme  Court  of  Judicature  (Funds,  etc.)  Act,  1883  (46  &  47  Yict. 
c.  29),  one  accounting  department  was  made  for  the  Supreme  Court,  and 
moneys  will  now  be  paid  in  with  the  privity  by  his  Majesty's  Paymaster- 
Oeneral  for  and  on  behalf  of  the  Supreme  Court  of  Judicature. 

"Shall  be  iiaid  into  the  bank."— The  bank  means  the  Bank  of 
England  when  the  lands  are  situated  in  England.  Definition  (s.  3),  antey 
p.  5. 

If  the  promoters  do  not  pay  the  amount  into  the  bank,  a  mandamus  will 
lie  to  compel  them  ;  and  the  mandamus  could  be  obtained  in  an  action  under 
8.  68  of  the  Common  Law  Procedure  Act,  1864  {Baniett  v.  Great  Eastern 
Rail  Co.  (1868),  18  L.  T.  (n.s.)  408).  Order  53  of  the  Rules  of  the 
Supreme  Court  is  of  similar  effect.  As  to  mandamus^  see  note  to  s.  21,  ante, 
p.  47,  and  Appendix. 

Where  promoters  paid  the  money  to  a  corporation  directly,  under  pressure 
and  upon  protest,  the  corporation  were  ordered  to  pay  such  money  as  there 
remained  in  their  hands  into  the  court.     The  order  was  made  upon  motion 
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Sect.  60.      by  the  promoters  in  a  suit  against  the  corporation  (Lottd/m  atid  North  Westent 

"J Rail,  Co.  V.  Corporation  of  Lattraster  (1861),  16  Beav.  22). 

Note.  j^  some  cases  where  the  parties  have  apparently  consented,  the  court  ha» 

allowed  the  money  to  be  invested  without  being  paid  into  court. 

Thus  in  a  case  where  the  purchase  money,  which  ought  to  have  been  paid 
into  court  was  paid  to  the  tenant  in  tail  of  the  land,  the  court  allowed  it  to 
be  laid  out  in  the  purchase  of  land  dispensing  with  the  payment  into  court. 
(In  re  Londoti^  Brighton^  and  South  CoaM  Rail,  Co.,  Ex  parte  Earl  of 
Abergaremiy  (1866),  4  W.  R.  316). 

Similarly,  where  land  belonging  to  a  lunatic  had  been  purchased  b^-  a 
railway  company  under  their  Act,  an  order  was  made  for  payment  of  the 
purchase  money  to  the  credit  of  the  lunacy  and  for  its  investment  in  the 
joint  account  of  the  lunatic  and  the  company,  without  its  being  paid  into 
court,  subject  to  the  company  declaring  themselves  satisfied  with  the  title  to 
the  land  {In  re  Mihten  (1876),  1  Ch.  D.  28).  The  application  in  such  a  case 
must  be  instituted  in  the  Chancery  Division  as  well  as  in  Lunacy  (8.  C). 

In  that  case,  Jameh,  L.J.,  expressed  the  opinion  that  this  section  was  only 
a  direction  for  the  safe  custody  of  the  purchase  money  and  that  compliance 
with  its  provisions  was  not  necessary  to  make  a  good  title  to  the  promoters 
{ihid,,  at  p.  29). 

"Prescribed  by  any  Act  for  the  time  being  in  force."— The  Act  at 

present  in  force  is  the  Court  of  Chancery  (Funds)  Act,  1872,  as  amended 
by  the  Supreme  Court  of  Judicature  (Funds)  Act,  1883,  and  by  s.  6  of  the 
Supreme  Court  of  Judicature  Act,  1894. 


Prck'Eduke  on  Payment  in. 

When  the  office  of  the  Paymaster-General  is  closed,  see  as  to  procedure, 
s.  88,  infra. 

The  procedure  in  the  Paymaster-General's  office  is  regulated  by  the 
Supreme  Court  Funds  Rules,  1894.  The  procedure  for  applications  for 
investment  and  payment  out  will  be  found  in  the  notes  to  s.  70,  pout.  The 
rules  as  to  lodgment  or  payment  in  which  are  material  are  as  follows  : 

30.  ...  A  lodgment  of  funds  in  court  not  directed  by  an 
order  may  be  made  upon  a  direction  to  the  bank  or  other  company » 
to  be  issued  by  the  paymaster  on  a  request  signed  by  or  on  behalf 
of  the  person  desiring  to  make  such  lodgment :  Provided  that  no 
such  lodgment  shall  be  placed  in  the  pay  office  books  to  a  separate 
account  in  a  cause  or  matter  (except  to  a  security  for  costs  account) 
unless  an  order  has  directed  such  separate  account  to  be  opened. 

The  request  for  a  direction  under  this  rule  shall  state  the  name 
of  the  person  by  or  on  whose  behalf  the  funds  are  to  be  lodged,  the 
ledger  credit  in  the  pay  office  books  to  which  the  funds  are  to  be 
placed,  and  the  date  of  the  authority  or  certificate  (if  any)  in 
pursuance  of  which  the  funds  are  to  be  lodged. 

In  cases  of  funds  to  be  lodged  in  pursuance  of  the  Lands  Clauses 
Consolidation  Act,  1845  .  .  .  the  further  particulars  required 
under  rules  89  and  40  shall  be  stated  in  the  request     .     .     . 

Except  in  the  cases  next  mentioned,  the  requests  under  this  rule 
shall  be  in  the  Forms  No.  8  (for  money)  and  No.  9  (for  securities)^ 
in  the  Appendix  to  these  rules. 
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XT   n  Bectaa. 

Form  No.  8.  

[BtqHett  for  L'jdgmenl  of  Money  hi  Ch^incery  Dit^Uion,  referred  to  in  NOT«. 

Bule  30.] 

High  Coart  of  Jiutice,  Chancery  Division. 

L — Request  fob  Direction  for  Lodgment. 
Title  of  c&nse  or  matter  r.  19      .  A.  No.        . 

wWch  lodired      I  f  ^^  *^™®  '^  ^*^®  ^^  cause,  state  as  above.] 

Further  particulars  (if  any)  required  to  be  stated. 

The  paymaster  is  hereby  requested  to  is^ue  a  direction  to  the  bank  to  receive 
from  the  sum  of  £        tor  the  ledger  credit  in  the  books  of  the  pay  office 

ibore  specified. 

(Signature) 

II. — Paymaster's  Direction  for  Lodqment. 
To  the  Agent  of  the  Bank  of  England  (Law  Courts  Branch). 

Please  receive  the  above-stated  sum  and  place  it  to  the  account  of  the  Paymaster- 
General  for  the  time  being  for  and  on  behalf  of  the  Supreme  Court  of  Judicature. 

(Signature) 
(Date)  19 

III.— Bank  Certificate  of  Receipt. 

To  the  Assistant  Paymaster-General.  Bank  of  Eneland,  19 

The  above-stated  sum  has  been  this  day  received. 

(Signature) 

By  r.  3  of  the  Supreme  Court  Funds  Rules,  "  funds "  or  "  funds  in 
court "  means  any  moneys  government  stock  or  annuities,  or  other  securities 
or  any  part  thereof  standing  or  to  be  placed  to  the  Pay  OfiBice  Account  in 
the  books  of  the  Bank  of  England  or  any  other  company,  and  includes  boxes 
and  other  effects. 

"Lodgment  in  court"  means  payment  or  transfer  into  court  or  deposit  in 
court. 

35.  A  request  or  authority  for  the  issue  by  the  paymaster  of  a 
direction  for  the  lodgment  of  funds  in  court  may  be  sent  to  the  pay- 
master by  post,  and,  if  so  desired  by  the  person  sending  the  same, 
the  paymaster  shall  send  such  direction  by  post  to  the  address 
specified  by  such  person. 

39.  Money  lodged  in  court  in  the  Chancery  Division  pursuant  to 
the  69th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  in 
respect  of  lands  in  England  or  Wales,  shall  be  placed  in  the 
books  at  the  pay  office  to  the  credit  of  ex  parte  the  promoters 
of  the  undertaking,  in  the  matter  of  the  special  Act  (citing 
it),  and  some  words  shall  be  added  in  each  case  briefly  expressive 
of  the  nature  of  the  disability  to  sell  and  convey,  by  reason  of  which 
the  money  shall  be  so  paid  in,  which  particulars  shall  be  stated  in 
the  request  for  the  direction  for  the  lodgment. 

Money  may  be  lodged  in  court  under  the  Lands  Clauses  Consolidation 
Act  under  ss.  69,  71,  75,  76,  85,  86,  97,  107,  109,  111,  113.      On  applying 
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Beet.  69.     for  a  direction  for  lodgment,  the  section  should  be  stated  under  which  the 


Note. 


money  is  to  be  lodged,  and  there  should  be  a  short  statement  of  the  reason 
for  such  payment  in,  and,  where  necessary,  the  request  should  state  how 
the  amount  has  been  determined.  A  King's  printer's  copy  of  the  special 
Act  should  also  be  sent  or  produced  (DanieFs  "  Chanceiy  Practice,"  1483, 
1828). 

"  Moneys  shall  remain  so  deposited  until    .    .    .    applied." — As 

to  its  investment  until  applied,  see  s.  70,  posi^  p.  152,  and  notes  thereto. 

Money  paid  into  court  under  this  section  is  for  purposes  of  descent  con- 
structively reconverted  into  realty  until  some  person  becomes  absolutely 
entitled,  when  he  can  stop  the  reconversion.  Until  that  event  happens,  the 
money  is  to  be  laid  out  in  lands  or  buildings  to  stand  limited  to  the  same 
uses  as  the  lands  sold  stood  limited,  and,  therefore,  must  be  considered  as 
land.  Thus  purchase  money  paid  into  court  for  land,  of  which  an  infant 
was  absolutely  seised  in  fee,  remains  impressed  with  the  character  of  real 
estate,  and  on  the  death  of  the  infant,  descends  to  his  heir-at-law  (^Kellattd  v. 
F'ulford  (1877),  6  Ch.  D.  491  ;  Dmrherg  v.  Letchfonl  (1895),  72  L.  T. 
489). 

Under  special  Acts  similar  deciuons  have  been  given.  As  to  a  lunatic's 
property  under  a  special  Act,  see  Midland  Counties  Rail.  Co.  v.  0»\nn  (1844), 
1  Coll.  80.  But  under  this  Act,  Lord  Cranwokth  held  that  money  paid 
into  court  under  s.  78  by  a  railway  company  for  land  taken  from  a  pierson 
who  was  in  a  state  of  mental  imbecility  and  continued  in  that  state  till  his 
death,  but  who  had  not  been  the  subject  of  a  commission  of  lunacy,  was  not 
to  be  treated  as  realty  but  as  personalty  and  be  paid  to  the  executors  (/n  re 
East  Lincolnshire  RaiUray  Act^  (1851),  1  Sim.  (n.8.)  260).  And  see  Re 
Harrop's  Estate  (1857),  3  Drew,  726,  733. 

Under  a  special  Act,  with  sections  substantially  the  same  as  the  Liands 
Clauses  Act,  it  was  held  that  the  money  paid  into  court  under  a  section 
similar  to  s.  69  was  to  be  considered  as  roalty.  The  money  was  for  the 
purchase  of  real  estate  to  a  share  of  which  an  infant  was  entitled  as  a  vested 
remainder.  Before  the  estate  came  into  possession  he  was  convicted  of 
felony.  The  money  being  treated  as  realty  was  held  not  to  be  forfeited  to 
the  Crown  (Re  Harrops  Estate  (1857),  3  Drew,  726). 

Where  the  fund  had  been  overlooked  for  some  years,  it  was  held  that  the 
principal  fund  passed  as  real  estate  and  the  accumulations  as  personal  estate 
(Wright  V.  Dixie  (1863),  32  Beav.  662). 

A  married  woman  would  apparently  be  entitled  to  dower  out  of  the 
money.  See  Re  Wilts,  Somerset  and  Weymouth  Rail.  Co.  (1865),  2  Dr.  &  Sm. 
552. 

As  to  cases  where  the  land  taken  was  under  a  settlement  and  was  held 
not  converted  into  personalty  under  special  Acts,  see  Re  Taylors  Settlement 
(1852),  9  Hare,  596  ;  Re  Robertson  (1857),  26  L.  J.  Ch.  349  ;  Re  Skegg* 
(1865),  2  De  G.  J.  &  S.  533  ;  Re  Steirart,  Ex  parte  Cramer  (1852),  1  Sm.  & 
Om.  32. 

Application  of  Moneys  Deposited. 

For  the  procedure,  see  s.  70,  post,  p.  152,  and  notes. 

The  methods  of  application  have  been  considerably  extended  in  respect  of 
money  paid  into  court,  in  respect  of  lands  which  are  the  subject  of  a  settle- 
ment by  the  Settled  Land  Acts,  1882 — 1890.  As  the  money  may  be  applied 
in  the  same  way  as  capital  money  under  these  Acts  it  is  proposed  to  deal 
w^th  the  application  of  the  moneys  first  under  this  section,  and  then  under 
the  Settled  Land  Acts,  post,  p.  142,  and  then  with  the  payment  out  to 
persons  absolutely  entitled. 
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I.  Application  under  this  Section. 


SectM. 


Land  tax.— In  the  case  of  In  re  Lee  and  Hemingxoay  (1883),  24  Ch.  D.        Note. 
669,  the  money  paid  in  under  a  special  Act,  was  ordered  to  be  paid  to 
trngtees  of  a  will,  they  undertaking  to  apply  it  in  the  redemption  of  land 
tax  affecting  other  property  vested  in  them  as  such  trustees. 

Under  a  similar  provision  in  a  special  Act,  a  tenant  for  life  who  had  out 
of  his  own  moneys  redeemed  the  land  tax  on  parts  of  the  settled  estates 
prior  to  the  passing  of  the  special  Act  was  allowed  to  reimburse  himself  out 
of  the  proceeds  of  the  lands  purchased  by  the  company  (JSr  parte  Northicick 
(1834),  1  Y.  &  C.  Ex.  166). 

The  land  tax  on  lands  purchased  under  this  section  may  also  be  redeemed 
{Re  the  Vicar  of  Queens  Camel  (1863),  8  L.  T.  (n.s.)  233). 

As  to  redemption  of  land  tax,  see  Finance  Act,  1896  (59  &  60  Yict.  c.  28), 
a.  32. 

"Diflcfaaige  of  any  debt  or  incumbraiica." — The  expression  ''debt  or 
iocombrance^"  has  been  construed  widely,  but  it  must  i^ect  the  land  or 
land  settled  therewith,  and  must  be  in  the  nature  of  a  debt  affecting  the 
inheritance. 

Thus  it  has  not  been  allowed  to  be  applied  to  the  following  purposes  : 

Purchase  money  for  a  portion  of  a  glebe  may  not  be  applied  for  the 
restoration  of  the  chancel  of  the  church,  or  in  paying  off  the  money  bon^wed 
from  the  governors  of  Queen  Anne*8  Bounty  {In  re  Louth  and  East  Coast 
Rail.  Co,,  Ex  parte  Rector  of  Grimoldhy  (1876),  2  Ch.  D.  225). 

Nor  in  the  pa3'ment  off  of  a  rentcharge  on  the  glebe  lands  payable  by 
instalments,  which  probably  did  not  affect  the  inheritance,  but  only  the 
interest  of  the  rector  for  the  time  being  (£a;  parte  Rector  of  Kirhsmeaton 
(1882),  20  Ch.  D.  203).  Nor  in  paying  off  advances  under  the  Drainage  Act, 
1842  (5  &  6  Yict.  c.  89),  repayable  by  instalments  by  the  tenant  for  life. 
The  fond  in  court  represents  the  corpus  of  the  property  {In  re  Commis- 
Miomn  of  Public  Works  (1856),  6  Ir.  Ch.  53). 

In  a  case,  however,  of  land  originally  conveyed  under  the  Church  Building 
Acts,  and  taken  under  this  Act,  the  court  allowed  the  money  to  be  devoted  to 
pacing  off  a  mortgage  granted  to  the  governor  of  Queen  Anne's  Bounty 
for  money  borrowed  to  build  a  vicarage  house,  and  the  residue  to  be  paid 
to  the  vicar  for  repairs  of  the  church.  This  was  done  by  virtue  of  s.  19  of 
the  Church  Building  Act,  1840  (3  &  4  Yict.  c.  60),  and  with  the  consent 
of  the  donor  of  the  land  {Ex  parte  Lotidon  County  Council j  Ex  parte  Vicar  of 
Oiri$ichurck,  East  Greenwich,  [1896]  1  Ch.  520). 

As  to  paying  corporation  debts  under  provisions  of  a  special  Act,  see 
£r  paHe  Hythe  (1840),  4  Y.  &  C.  65  ;  and  In  re  Dublin,  etc.  Rail.  Co. 
(1884),  13  L.  B.  Ir.  479. 

The  money  has  been  allowed  to  be  applied  to  the  following  purposes, 
as  debts  or  incumbrances  affecting  the  land  or  affecting  other  lands  settled 
therewith. 

Mortgage. — ^Where  land  had  been  taken  from  a  corporation,  the  purchase 
money  was  allowed  to  be  used  to  pay  off  indentures  of  mortgage  secured  on 
certain  tolls  which  were  ancient  franchises.  It  was  also  allowed  to  pay  off 
bonds  given  for  money  borrowed  under  the  Baths  and  Washhouses  Act,  1846 
(i^  &  10  Yict.  c.  74),  the  interest  on  which  had  been  paid  out  of  the  borough 
tod  which  was  largely  comprised  of  the  rents  and  profits  of  the  real  estates 
oi  the  corporation  {In  re  Derby  Municipal  EsUitea  (1876),  3  Ch.  D.  289). 

Under  a  special  Act,  with  a  provision  similar  to  s.  69,  the  money  was 
allowed  to  be  applied  to  the  payment  of  a  mortgage  on  other  lands  belonging 
to  a  corporation  {Ex.  parte  Corporation  of  Cambridge,  Re  Eastern  Counties 
RA  Co.  (1848),  5  Kail.  Cas.  204). 

It  may  be  used  to  pay  off  a  mortgage  on  other  lands  settled  to  similar 
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Note. 


Sect  69.      uaes   {Re   Dublin,    WirJeloir,   etc.   Rail,    Co.,    Ex    parte    Rirhardu    (1890)^ 
25  L.  R.  Ir.  175). 

Leaseholds. — Where  lands  let  on  long  leases  have  improved  in  value,  sto 
that  the  lands  could  be  let  at  increased  rents,  corporations,  having  the 
reversions  of  such  leases,  will  be  allowed  to  apply  money  deposited  in  court 
as  the  price  of  other  lands  belonging  to  them,  to  purchasing  the  surrender 
of  these  leases  (Ex  parte  Corporation  of  Sheffield  (1855),  25  L.  J.  Ch.  587). 

And,  similarly,  where  the  land  is  wanted  by  the  corporation  for  improve- 
ments, and  the  reversion  is  in  the  corporation,  money  deposited  in  respect 
of  other  lands  taken  by  public  companies  may  be  applied  to  purchasing  the 
leaseholds  {Ex  parte  Corporation  of  London  (1868),  L.  B.  5  Eq.  418). 

Where  land  belonging  to  an  episcopal  see  had  been  taken,  the  moneys 
were  allowed  to  be  used  to  buy  up  a  lease  of  other  lands  of  the  see  {Ex 
parte  Bishop  of  London  (1860),  2  De  G.  F.  &  J.  14). 

A  tenant  for  life  has  been  allowed  to  purchase  a  surrender  of  a  lease 
{Re  Totrnshefid's  Estates  (1882),  W.  N.  7). 

Rents. — ^Where  a  lessor  had  his  interest  taken  and  at  the  date  of  the 
award,  and  before  the  company  took  possession,  rent  was  due  and  unpaid, 
and  the  lessor  had  a  right  of  re-entry  in  consequence,  it  was  held  that  the 
right  of  re-entry  was  an  incumbrance  on  the  leasehold  interest  {Re  Lond*>n 
Street,  Greemcivh  (1887),  57  L.  T.  673). 

The  money  may  be  applied  to  redeeming  an  annual  quit-rent  {Com mis- 
siofiers  of  Public  Works  (1856),  6  Ir.  Ch.  53). 

It  may  also  be  applied  to  redeeming  tithe  rentcharges  issuing  out  of  lands 
devised  to  the  same  uses  as  the  land  in  respect  of  which  the  money  is  paid 
{In  re  Commissioners  of  Church  TemportClities  in  Ireland,  Ex  p<trte  Lord 
Leconfield  (1874),  I.  B.  8  Eq.  559). 

But  where  a  perpetual  tithe  rentcharge  had  been  ordered  to  be  mei^ged, 
and  a  sum  in  lieu  thereof,  to  be  paid  for  a  period  of  fifty-two  years,  the 
court  refused  to  allow  the  money  to  be  applied  to  the  redemption  of  this 
charge  {In  re  Dublin,  Wicklow,  etc.  Rail.  Co.,  Ex  parte  Tottenham  (1884), 
13  L.  B.  Ir.  479). 

Statutory  charges. — A  tenant  for  life  was  allowed  to  apply  the  money  to 
reinstating  structures  as  required  by  the  Metropolitan  Building  Act,  18o5 
(18  &  19  Vict.  c.  122)  ;  for  if  not  reinstated,  they  were  liable  to  be  sold 
{In  re  Doris's  Estate  (1858),  3  De  G.  &  J.  144). 

The  money  may  be  applied  to  paying  off  expenses  charged  on  allotments 
under  Inclosure  Acts  {Ex  parte  Queens  College,  Cambridge  (1849),  14  Beav. 
159,  note). 

So,  also,  it  may  be  applied  to  fencing  such  allotments  when  the  Act 
allows  part  of  the  allotment  to  be  sold  for  the  purpose  of  raising  money  to 
fence  {Ex  parte  Lochrood  (1851),  14  Beav.  158). 

And  where  under  the  General  Inclosure  Act,  1846  (8  &  9  Vict.  c.  IIH), 
ss.  16,  133,  a  tenant  for  life  had  power  to  mortgage  the  inclosure  for  the 
purpose  of  meeting  the  expenses  connected  therewith,  but  had  died  without 
having  done  so,  it  was  held  that  the  sums  expended  were  a  charge  on  the 
allotments,  and  the  deposited  money  might  be  applied  by  the  trustees  to  pay 
those  expenses  {Venton  v.  Earl  Manrers  (1862),  11  W.  B.  133). 

The  money  may  also  be  applied  in  paying  off  charges  for  improvements 
under  the  Settled  Land  Act  {Ex  jMirte  Vicar  of  Castle  Btftham,  [1895] 
1  Ch.  348,  and  cases  cited  post,  in  note  ^'Application  of  moneys  under 
the  Settled  Land  Acts  '*). 

"  In  the  purchase  of  other  lands."— 0/>3^/«o/(f«.— -It  was  doubted  by 
Knight  Bruce,  V.-C,  whether  this  section  authorised  the  purchase  money 
arising  from  freehold  land  to  be  invested  in  copyhold,  but  he  allowed  it  to 
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be  so  applied  on  the  master  having  reported  that  it  would  be  for  the  benefit     Sect.  69.. 
of  all  persons  interested  (In  re  Camt's  Estate  (1849),  19  L.  J.  Ch.  376).  " — 

In  a  later  case  where  the  lands  taken  were  both  copyhold  and  freehold,        Note. 
part  of  the  purchase  money  was  allowed  to  be  spent  in  purchasing  other 
copyhold  land  in  the  same  manor  (Re  Brotcne  and  Oxford,  etc.  Railiray  Acts 
(1852),  6  EaU.  Cas.  733). 

If  copyhold  lands  are  taken  the  money  may  be  laid  out  in  the  purchase  of 
other  copyholds  (Re  Eastern  Counties  Bail.  Co.,  Ex  parte  Vicar  of  Sawstnu 
(1858),  27  L.  J.  Ch.  756). 

Where  copyholds  and  freeholds  are  settled  on  the  same  trusts  the  moneys 
paid  in  for  the  purchase  of  the  freeholds,  nuiy  be  applied  to  the  enfranchise- 
ment of  the  copyhold.  An  enfranchisement  of  copyholds  is  equivalent  to 
feinvestment  m  other  hinds  (In  re  Cheshunt  College  (1855),  3  W.  B.  638  ; 
Dixon  V.  Jackson  (1866),  26  L.  J.  Ch.  688). 

Under  the  Liverpool  Dock  Acts,  money  paid  into  court  for  the  purchase 
of  leaseholds  was  allowed  to  be  laid  out  in  copyholds  of  inheritance  (In  re 
CoyU's  Estate  (\%bl),  1  Sim.  (n.8.)  202). 

Leaseholds. — The  purchase  money  of  freehold  land  cannot,  as  a  general 
rule,  be  invested  in  leasehold  property  (Ex  parte  Macauley,  Be  Lancashire 
and  Yorkshire  Rail.  Co.  (1854),  23  L.  J.  Ch.  816). 

Such  an  investment  was  allowed  where  the  land  taken  belonged  to  a 
college,  and  the  leasehold  to  be  purchased  had  977  years  to  run,  and  was  a 
brickfield  adjoining  a  vicarage  and  causing  a  nuisance,  the  living  belonging 
totbecoU^e  (Ex parte  Trinity  College,  Cambridge  (1868),  18  L.  T.  849). 

Where  the  land  taken  was  a  freehold  site  of  a  chapel,  and  there  was  great 
difficulty  in  obtaining  a  suitable  freehold  site  for  a  new  chapel,  the  money 
was  allowed  to  be  applied  in  purchasing  a  leasehold  chapel  on  beneficial 
temw  (In  re  Behoboth  Chapel  (1874),  44  L.  J.  Ch.  375). 

As  to  the  investment  of  money  arising  from  the  purchase  of  leaseholds, 
«e  8.  74,  and  notes  thereto,  post. 

Equity  of  redemption. — The  fund  cannot  be  applied  to  the  purchase  of 
in  equity  of  redemption,  and,  therefore,  may  not  be  applied  in  part  payment 
of  an  estate  which  was  to  be  mortgaged  as  a  security  for  the  remainder  of 
the  purchase  money  (Ex  parte  Craven  (1848),  17  L.  J.  Ch.  215  ;  Be  Porta- 
<foioi,  etr.  Bail.  Co.  (1876),  L.  R.  10  Ir.  Eq.  368). 

Laitd  outside  England. — The  money  has  been  allowed  to  be  invested  in 
tbe  purchase  of  hind  in  the  Isle  of  Man  (In  re  Taylors  Estate  (1871), 
40L.J.  Ch.  454). 

Buildings  and  other  works. — The  fund  in  court  may,  under  this  section, 
be  applied  in  erecting  new  buildings  and  works  : 

I.  As  an  investment  in  land. 

II.  As  replacing  buildings  taken  or  injured. 

L  Bnildings  as  an  InTestment  in  land. — When  money  is  paid  into 
court  representing  the  price  of  land  taken  it  will  not  generally  be  allowed 
to  be  laid  out  in  the  erection  of  buildings  unless  special  circumstances  are 
Aown  (Ex  parte  Corporation  of  Liverpool  (1866),  L.R.  1  Ch.  596). 

The  courts  have,  however,  on  several  occasions,  allowed  the  fund  to  be  ho 
applied,  and  the  cases  on  the  subject  are  somewhat  conflicting.  From  such 
of  them  as  have  gone  to  the  Court  of  Appeal  it  would  appear  that  the 
following  conditions  must  be  complied  with  : 

1.  It  must  be  shown  that  the  building  is  for  the  benefit  of  the  estate  or 
of  the  restni  que  trust. 
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Sect.  60«  ^-  New  buildings  must  be  put  in  the  ground  either  quite  new  or  in  place 

I of  old  ones  which  require  to  be  pulled  down. 

Note.  3,  j^  the  case  of  settled  lands  prior  to  the  Settled  Land  Acts  the 

remaindermen  must  consent. 

These  rules  will  be  found  in  Ex  parte  Corporation  of  Liverpool  (1866), 
L.  B.  1  Ch.  596  ;  In  re  Leigh's  Eittate  (1871),  L.  B.  6  Ch.  887  ;  Drake  v. 
Trefugis  (1876),  L.  B.  10  Ch.  364. 

These  rules  have  been  applied  to  the  following  facts  : 

Money  in  court  as  the  price  of  corporate  lands  may  not  be  laid  out  in 
building  offices  for  the  corporation  unless  shown  to  be  beneficial  to  the 
cestui  qtte  trtutt  {Ex  parte  Corporation  of  Liverpool  (1866),  L.  R.  1  Ch.  596). 

It  may  be  applied  to  making  an  addition  to  a  house  which  will  enhance 
its  value  for  letting  purposes  (In  re  Speer's  Trust  (1876),  3  Ch.  D.  262). 
Or  where  a  portion  of  an  estate  is  taken  it  may  be  spent  in  erecting  houses 
or  cottages  which  will  develop  the  remainder  of  the  estate  {Re  Partington  s 
Trust  (1862),  7  L.  T.  (n.8.)  522  ;  Re  Dummers  Will  (1865),  2  DeG.  J.  &  S. 
515  ;  jE>  ixirte  Shaw  (1841),  4  Y.  &  C.  506  ;  Re  Wight's  Devised  Estates 
(1858),  6  W.  R.  718). 

For  cases  under  the  Settled  Land  Acts,  see  infra,  pp.  147,  148. 

Building  a  house  on  a  vacant  piece  of  ground  is,  in  substance,  the  same 
thing  as  buying  a  house.  Similarly,  a  ruinous  house  which  must  be  taken 
down  may  be  rebuilt  if  beneficial  to  the  estate  (Drake  v.  Trefiisis  (1875), 
L.  R.  10  Ch.  364  ;  and  see  In  re  Daries's  Estates  (1858),  27  L.  J.  Ch.  712). 
For  cases  under  similar  provisions  in  wills,  etc.,  to  those  in  In  re  Lord 
Hothaius  Trusts  (1871),  L.  R.  12  Eq.  76  ;  Brunskill  v.  Caird  (1873),  L.  R. 
16  Eq.  493;  In  re  Newmans  Settled  Estates  (1874),  L.  R.  9  Ch.  681  ; 
Donaldson  v.  Donaldson  (1876),  3  Ch.  D.  743. 

The  money  paid  for  lands  held  in  trust  for  a  chapel  has  also  been  applied 
to  the  purchase  of  buildings,  and  for  their  conversion  into  a  dwelling-house 
for  the  pastor  or  the  keeper  of  a  chapel  (/«  re  Lymington  Baptist  Chapel 
(1877),  W.  N.  226). 

Money  in  court  for  payment  of  part  of  a  glebe  has  been  allowed  to  be 
expended  in  building  a  new  rectory  {In  re  Incumbent  of  Whitfield  (1861), 
IJ.  &  H.  610  ;  Exjxirte  Bradfield  St.  Claire  {Rector)  (1875),  32  L.T.  248). 
And  in  building  new  farm  buildings  on  the  rest  of  the  land  (£>  parte 
Re.'tor  of  Shipton-under-Wi/chtrood  (1871),  19  W.  R.  549  ;  Ex  parte  Rector  of 
Gamston  (1876),  33  L.  T.  (n.s.)  803). 

Money  paid  for  a  disused  burial  ground,  taken  under  what  is  commonly 
called  Mich<iel  Angelo  Taylor's  Act  (57  Geo.  3,  c.  xxix.  post),  may  be 
applied  in  purchasing  a  suitable  house  for  a  vicarage,  and  doing  the  altera- 
tions and  repairs  necessary  to  adapt  it  for  that  purpose  (Ex  parte  Vicar  of 
St.  BotolpKs,  Aldgate,  [1894]  3  Ch.  544). 

Money  received  for  purchase  of  the  glebe  has  also  been  allowed  to  be 
applied  ,to  completing  the  building  of  a  new  rectory,  the  rest  of  the  money 
being  found  otherwise  (Ex  parte  Hartington  (1875),  23  W.  R.  484  ;  cf 
Williams  v.  Aylesbury  and  Buckingham  Rail.  Co.  (1874),  L.  R.  9  Ch.  684). 

The  money  paid  into  court  in  respect  of  a  glebe,  if  to  be  laid  out  in 
buildings,  will  be  payable  to  the  secretary  or  nominee  of  the  bishop,  under 
1  &  2  Vict.  c.  106  (Re  Incumbent  of  Whitfield  (1861),  1  J.  <&  H.  610; 
Ex  parte  Rector  of  Claypole  (1873),  L.R.  16  Eq..574). 

Glebe  land  may  also  be  sold  under  the  Glebe  Lands  Act,  1888  (51  & 
52  Vict.  c.  20).    As  to  the  application  of  the  money,  see  s.  4. 

Repairs  and  other  works. — From  the  conditions  above  laid  down  it  would 
follow  that  money  cannot  be  expended  in  repairs,  and  it  has  been  refused  in 
certain  cases.  Thus,  it  has  been  refused  to  a  tenant  for  life  to  repair  the 
mansion  house  (In  re  Leigh's  Estate  (1871),  L.  R.  6  Ch.  887)  ;  and  to  repaying 
to  a  rector  money  paid  by  him  to  complete  the  rebuilding  of  a  rectory  house 
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which  had  been  in  a  ruinous  condition  (milianis  v.  AyUxhitn/  and  Burkhig-      Sect,  69. 
ham  Rail  Co,  (1874),  43  L.  J.   Ch.  825).     It  was  similarly  refused  to  a         " — 
rector  to  assist  him  in  paying  for  the  rebuilding  of  the  rectory  which  had        Wotb. 
become  so  dilapidated  that  it  was  considered  better  to  rebuild  than  to  repair 
(ExpaHe  Rector  of  Newton  Heath  (1896),  44  W.  R.  645). 

It  has  not  been  allowed  to  be  expended  on  making  new  roads  and  drains 
{In  re  Bel/ant  Wafer  CommUstonerg  (1870),  Ir.  R.  5  Eq.  63  ;  rf.  Re  Vewnir 
(1876),  2  Ch.  D.  522;  and  Re  Virar  of  Queen  h  Camel  (1863),  11  W.  R. 
503). 

There  are,  however,  several  cases  where  the  court  has  allowed  the  money 
to  be  laid  out  in  repairs,  but  it  is  doubtful  how  far  these  may  be  regarded  as 
authorities. 

In  one  case,  it  was  held  applicable  to  the  repairs  of  a  copyhold  house 
when  the  expenditure  proposed  was  necessary  to  the  preservation  of  the 
trust,  and  there  were  no  other  funds  for  the  purpose  (In  re  AldreiY»  Estate 
(1882),  21  Ch.  D.  228). 

lo  two  cases  money  paid  for  a  glebe  has  been  allowed  to  be  spent  on  the 
repair  of  the  rectory  house,  although  not  on  the  church  (///  re  Louth  and 
East  Coa9t  Rail.  Co.,  Ex  parU  Rector  of  Grimoldhy  (1876),  2  Ch.  D.  225  ; 
Et  parte  Rertor  of  Claypole  (1873),  L.  R.  16  Eq.  574).  But  see  In  re 
Neiher  Stotcey  Vicarage  (1873),  L.  R.  17  Eq.  156. 

Where  part  of  a  churchyard  had  been  taken,  the  court  allowed  part  of  the 
money  to  be  expended  on  the  repair  of  the  chancel  windows  (/2e  London 
County  Couticil,  Ex  parte  Pemungton  (1901),  65  J.  P.  536). 

Other  irorks. — Prior  to  the  Settled  Land  Acts,  the  fund  has  been  applied 
to  improving  the  supply  of  water  to  the  town  where  the  property  which 
belonged  to  a  charity  was  situated  (In  re  Lathropp's  Charity  (1 866),  L.  R.  1  Eq. 
467),  and  also  to  supplying  water  to  a  portion  of  a  settled  estate  which  had 
been  built  over  where  there  was  a  difficulty  in  getting  a  proper  supply  (///  re 
Crohern  Eiftate  (1877),  W.  N.,  .38  ;  cf.  In  re  Leslie  (1876),  2  Ch.  D.  185  ; 
/«  re  VeMonr  (1876),  2  Ch.  D.  522). 

It  has  also  been  allowed  for  the  making  of  drains  {Vicar  of  Queen  s  Camel 
(1863),  11  W.  R.  503)  ;  and  in  altering  rooms  in  almshouses  (Re  Bucking- 
hatHMlure  RaiL  Co.  (1850),  14  Jur.  1065). 

For  cases  under  settlements,  see  now  the  Settled  Land  Acts,  infra,  p.  146. 

When  land  belonging  to  a  university  or  college  is  taken  it  may  be  applied 
to  the  building  of  houses  or  colleges  or  other  buildings  under  the  UniversiticH 
and  College  Estates  Acts,  21  &  22  Vict.  c.  44,  ss.  27,  28,  and  43  &  44  Vict. 
C.46,  8.  24  (£>  parte  Kings  College,  Qtmbridge,  [1891]  1  Ch.  677).  And 
see  further,  61  &  62  Vict.  c.  55,  s.  2. 

Repaying  money  expended. — In  the  case  of  //*  re  Leigh's  Estate  (1871), 
L.  R.  6  Ch.  887,  it  was  laid  down  that  the  money  could  not  be  expended  in 
repaying  what  has  already  been  expended  unless  the  expenditure  was 
properly  a  charge  upon  the  inheritance.  And  see  Williams  v.  Aylesbury  and 
Buckingham  Rail.  Co.  (1874),  L.R.  9  Ch.  684  ;  In  re  Stock's  Devised  Estates 
(1880),  42  L.  T.  (N.8.)  46,  to  the  same  effect.  If  the  court  would  have 
sanctioned  the  application  if  made  prior  to  the  payment,  although  not 
a  charge  on  the  inheritance,  and  if  the  remaindermen  have  previously  con- 
sented, possibly  the  repayment  may  be  allowed  (Re  Partington  s  Trust 
(1862),  11  W.  R.  160).  And  see  Ex  parte  Rector  of  Gamston  (1876), 
1  Ch.  D.  477  ;  Ex  parte  Rector  of  Holyicell-cum-Needingirorth  (1879). 
27  W.  R.  707. 

For  cases  under  settlements,  where  repayment  will  be  allowed,  see  now 
8.  15  of  the  Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  post,  p.  149. 

n.  Bepladng  Imildings  taken  or  ii^ured. — ^Where  a  railway  passed 
through  a  farm  and  divided  it  so  that  the  buildings  could  not  be  conveniently 
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i9ect.  Gd.     used  for  one  part  of  the  farm,  it  was  held  that  this  was  an  injury  which 

—         required  the  substitution  of  other  buildings,  and  that  the  compensation  paid 

NoTR.        might  be  applied  in  the  erection  of  new  farm  buildings  on  that  part  which 

required    them    (Re    Ojford^   Worcester,  etc,  RaiL  Co.,    Ex  parte  Mihrard 

(1859),  29  L.  J.  Ch.  246).   And  see  also  Ex  parte  Dean  of  Canterbury  (1862), 

10  W.  R.  505. 

Where  the  effect  of  the  construction  of  a  line  of  raUway  had  been  to 
divert  business  from  certain  trade  buildings  and  to  render  them  useless  as 
such,  and  had  also  rendered  a  stackyard  and  farm  buildings  liable  to  fire  and 
uninsurable,  they  were  conudered  sufficiently  special  circumstances  to  allow 
money  paid  for  land  taken  to  be  laid  out  in  taking  down  the  trade  buildings 
and  erecting  dwelling-houses  instead,  and  removing  the'  stackyard  and 
roofing  the  farm  buildings  with  slate  instead  of  thatch  {Re  Johmon  (1869), 
L.  B.  8  Eq.  348). 

Where  a  railway  company  had  taken  premises  used  as  a  hospital,  part  of 
the  money  was  allowed  to  be  applied  in  procuring  and  fitting  up  houses 
for  the  temporary  accommodation  of  the  patients,  these  being  a  sufficient 
substitution  within  this  section  {In  re  St,  Thomas* g  Hospital  (1863),  11  W.  R. 
1018). 

Where  almshouses  were  taken  the  money  was  sanctioned  to  be  laid  out  in 
the  construction  of  other  almshouses  {Ex  parte  Thomer's  Charity  (1848), 
12  L.  T.  (<).8.)  266). 

Under  a  special  Act,  where,  on  the  construction  of  a  new  road,  the 
vicarage  house  had  been  cut  through,  leaving  only  half  the  vicar*s  kitchen 
standing,  and  that  half  exposed,  Lord  £lim>n  ordered  part  of  the  money 
for  land  taken  to  be  applied  to  restore  the  damage  done  to  the  vicarage 
house,  although,  apparently,  there  was  no  proviso  as  to  replacing  buildings 
injured.  See  a  case  referred  to  by  Turner,  L.J.,  Jn  re  lories  s  Estate 
(1858),  27  L.  J.  Ch.  712,713. 

The  court  will  not,  apparently,  order  the  application  of  the  fund  to 
replacing  buildings  without  a  reference  to  chambers  as  to  whether  they 
should  be  carried  out  {Ex  p<irte  Bicester^  Re  Buckinghamshire  RaiL  Co. 
(1848),  5Raa.  Cas.  205). 

II.  Application  of  Moneys  under  the  Settled  Land  Actu. 

When  the  money  paid  in  under  this  section  is  in  respect  of  lands  which 
are  the  subject  of  a  settlement  within  the  meaning  of  the  Settled  Land  Acts 
(see  definition  of  "  Settlement,"  infra),  the  fund  in  court  may  be  applied  not 
only  as  provided  in  the  Lands  Clauses  Acts,  but  in  the  ways  provided  in  the 
Settled  Land  Acts.  This  is  provided  by  s.  32  of  the  Settled  Land  Act. 
1882  (45  &  46  Vict.  c.  38),  as  follows  : 

32.  *'  Where  under  an  Act  incorporating  or  applying,  wholly  or  in  part, 
the  Lands  Clauses  Consolidation  Acts,  1845,  1860,  and  1869,  or  under  the 
Settled  Estates  Act,  1877,  or  under  any  other  Act,  public,  local,  personal,  or 
private,  money  is  at  the  commencement  of  this  Act  in  court,  or  is  afterwards 
paid  into  court,  and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be 
made  subject  to  a  settlement  then  in  addition  to  any  mode  of  dealing  there- 
with authorised  by  the  Act  under  which  the  money  is  in  court,  that  money 
may  be  invested  or  applied  as  capital  money  arising  under  this  Act,  on  the 
like  terms,  if  any,  respecting  costs  and  other  things,  as  nearly  as  circum> 
Htances  admit,  and  (notwithstanding  anything  in  this  Act)  according  to 
the  same  procedure,  as  if  the  modes  of  investment  or  application  autho- 
rised by  this  Act  were  authorised  by  the  Act  under  which  the  money  is  in 
court." 

The  modes  of  investment  and  application  of  capital  money  and  regulations 
concerning  the  same  are  contained  in — 

The  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  21—30. 
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The  Settled  Land  Acts  (Amendment)  Act,  1887  (50  &  51  Yict.  c.  30),  Sect  OS. 
88. 1  and  2.  _~ — 

The  Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  ss.  13—16.  ^^^ 

The  more  important  of  these  are  given  below. 

When  Settled  Laftd  Acts  apply. — These  Acts  will  apply  whenever  the  money 
Is ''  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  a 
settlement"  A  settlement  is  defined  in  the  Settled  Land  Act,  1882  (45  & 
46  Tict.  c.  38),  thus  : 

2.— (1)  Any  deed,  will,  agreement  for  a  settlement,  or  other  agreement, 
coreoant  to  surrender,  copy  of  court  roll,  Act  of  Parliament,  or  other  instru- 
ment, or  any  number  of  instruments,  whether  made  or  passed  before  or  after, 
or  partly  before  and  partly  after,  the  commencement  of  this  Act,  under  or 
by  virtue  of  which  instrument  or  instruments  any  land,  or  any  estate  or 
interest  in  land,  stands  for  the  time  being  limited  to  or  in  trust  for  any 
persons  by  way  of  succession,  creates  or  is  for  purposes  of  this  Act  a  settle- 
ment, and  is  in  this  Act  referred  to  as  a  settlement,  or  as  the  settlement,  as 
the  case  requires.'* 

Where  the  money  was  paid  into  court  in  respect  of  land  held  absolutely 
by  a  chanty,  Fry,  J.,  held  that  the  money  might  be  invested  under  s.  21  of 
the  Settled  Land  Act,  1882,  and  that  the  word  "settled"  in  s.  69  of  the 
Ltods  Chiuses  Act  was  to  be  read  with  s.  32  of  the  Settled  Land  Act  (In  re 
Byrrm'B  Charity  (1883),  23  Ch.  D.  171,  followed  apparently  in  In  reBeth- 
l^m  and  Bridewell  HospiiaU  (1885),  30  Ch.  D.  541  ;  Ex  parte  Jesus  College, 
Cnmhridge  (1884),  W.  N.  37). 

The  word  "  settled  "  in  s.  69  is  to  be  read  as  if  it  were  "  stood  limited  " 
(Kdland  V.  Fulford  (1877),  6  Ch.  D.  491,  per  Jessel,  M.R.). 

Where,  by  an  inclosure  award,  land  is  allotted  to  a  vicar  "  and  his 
moceasors,  vicars  of  Castle  Bytham,"  the  vicar  takes  in  his  corporate 
oipacity,  and  the  lands  are  not  settled  lands  under  the  definition  clause  of 
the  Settled  Land  Act ;  but  money  in  court,  under  s.  69  of  the  Lands  Clauses 
CoQsolidation  Act  in  respect  of  such  lands,  may  nevertheless  be  laid  out  as 
capital  money  under  the  Settled  Lands  Acts,  inasmuch  as  the  word  settle- 
ment in  s.  32  of  the  Settled  Land  Act,  1882,  is  to  be  given  the  wide  meaning 
that  it  has  under  s.  69  of  the  Lands  Clauses  Act  (^  parte  Vicar  of  Castle 
Bytham,  [1895]  1  Ch.  348). 

Investment  of  Capital  Money. 

21.  Capital  money  arising  under  this  Act,  subject  to  pa3rment  of  claims 
properly  payable  thereout,  and  to  application  thereof  for  any  special  autho- 
naed  object  for  which  the  same  was  raised,  shall,  when  received,  be  invested 
or  otherwise  applied  wholly  in  one,  or  partly  in  one  and  partly  in  another  or 
others,  of  the  following  modes  (namely)  : 

(i)  In  investment  on  government  securities,  or  on  other  securities  on 
which  the  trustees  of  the  settlement  are  by  the  settlement  or  by 
law  authorised  to  invest  trust  money  of  the  settlement,  or  on  the 
security  of  the  bonds,  mortgages,  or  debentures,  or  in  the  purchase 
of  the  debenture  stock,  of  any  railway  company  in  Great  Britain 
or  Lreland  incorporated  by  special  Act  of  Parliament,  and  having 
for  ten  years  next  before  the  date  of  investment  paid  a  dividend 
on  its  ordinary  stock  or  shares,  with  power  to  vary  the  investment 
into  or  for  any  other  such  securities  : 
(ii)  In  discharge,  purchase,  or  redemption  of  incumbrances  affecting  the 
inheritance  of  the  settled  land,  or  other  the  whole  estate  the  subject 
of  the  settlement,  or  of  land  tax,  rentcharge  in  lieu  of  tithe,  Crown 
rent,  chief  rent,  or  quit  rent,  charged  on  or  payable  out  of  the 
settled  land  : 
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Sect.  09.         (iii)  In  payment  for  any  improvement  authorised  by  this  Act : 
~  (iv)  In  payment  for  equality  of  exchange  or  partition  of  settled  land  : 

(v)  In  purchase  of  the  seignory  of  any  part  of  the  settled  land,  being 
freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part  of  the 
settled  land,  being  copyhold  or  customary  land  : 

(vi)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of  the 
settled  land,  being  leasehold  land  held  for  years,  or  life,  or  years 
determinable  on  life  : 

(vii)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  customary  land, 
or  of  leasehold  land  held  for  sixty  years  or  more  unexpired  at  the 
time  of  purchase,  subject  or  not  to  any  exception  or  reservation  of 
or  in  respect  of  mines  or  minerals  therein,  or  of  or  in  respect  of 
rights  or  powers  relative  to  the  working  of  mines  or  minerals 
therein,  or  in  other  land  : 
(viii)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty  years  or 
more,  of  mines  and  minerals  convenient  to  be  held  or  worked  with 
the  settled  land,  or  of  any  easement,  right,  or  privilege  convenient 
to  be  held  with  the  settled  land  for  mining  or  other  purposes : 

(ix)  In  pa3rment  to  any  person  becoming  absolutely  entitled  or  empowered 

to  give  an  absolute  discharge  : 
(x)  In  payment  of  costs,  charges,  and  expenses  of  or  incidental  to  the 
exercise  of  any  of  the  powers,  or  the  execution  of  any  of  the 
provisions,  of  this  Act : 

(xi)  In  any  other  mode  in  which  money  produced  by  the  exercise  of  a 
power  of  sale  in  the  settlement  is  applicable  thereunder. 

To  these  modes  of  application  must  be  added  the  following  from  the 
Settled  Land  Acts  (Amendment)  Act,  1887  (50  &  61  Vict.  c.  30)  : 

1.  Where  any  improvement  of  a  kind  authorised  by  the  Act  of  1882  has 
been  or  may  be  made  either  before  or  after  the  passing  of  this  Act,  and  a 
rentcharge,  whether  temporary  or  perpetual,  has  been  or  nuiy  be  created  in 
pursuance  of  any  Act  of  Parliament,  with  the  object  of  paying  off  any 
moneys  advanced  for  the  purpose  of  defraying  the  expenses  of  such  improve- 
ment, any  capital  money  expended  in  redeeming  such  rentcharge,  or  other- 
wise providing  for  the  pa3rment  thereof,  shall  be  deemed  to  be  applied  in 
pa3rment  for  an  improvement  authorised  by  the  Act  of  1882. 

See,  for  example,  the  Agricultural  Holdings  (England)  Act,  1883  (46  & 
47  Yict.  c.  61),  ss.  31  and  42. 

The  fund  may  also  be  applied  to  the  erection  of  cottages  and  houses  for 
the  working  classes  (Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Tict. 
c.  70),  s.  74  (1)  (b),  and  see  the  Settled  Land  Act,  1890  (53  &  54  Vict. 
c.  69),  8.  18). 

Investment  in  itecuritleH, — The  money  cannot  be  applied  in  the  purchase  of 
land  out  of  England  unless  the  settlement  expressly  authorises  it.  Section 
22  of  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38). 

The  law  authorising  the  investment  of  trust  moneys  is  contained  in  the 
Trustee  Act,  1893  (56  &  67  Vict.  c.  53),  Part  I.  Section  5  enacts  that 
trustees  empowered  to  invest  in  real  securities  may  invest  in  mortgage  of 
property  held  for  an  unexpired  term  of  not  Jess  than  200  years,  and  not 
subject  to  any  reservation  of  rent  greater  than  one  shilling  a  year,  or  to  any 
right  of  redemption  or  re-entry  except  for  non-payment  of  rent  and  upon 
any  charge,  or  upon  mortgage  of  any  charge  made  under  the  Improvement 
of  Land  Act,  1864  (27  &  28  Vict.  c.  114).  In  making  an  investment  the 
trustees  can  employ  their  own  broker  and  solicitor,  and  <are  not  bound  to 
employ  those  of  the  tenant  for  life  (In  re  Duke  of  Cleveland  Settled  Estate$n 
[1902]  3  Ch.  350). 
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iHcumbmncet. — ^Under  these  are  included  a  debt  secured  by  a  mortgage  oi     Sect.  69« 

a  long  term  (In  re  Freicen  (1888),  38  Ch.  D.  383  ;  In  re  Marlborough' h  Settle-         

ment  (1886),  3"i  Ch.  D.  1),  also  an  annuity  under  a  marriage  settlement        Note. 

cfaai<ged  upon  tithes  for  a  long  period  (Re  Eaddile  (1886),  54  L.  T.  637). 

It  is  not  necessary  that  the  mortgage  should  be  one  affecting  the  whole  of 

the  settled  land  (/«  re  Chaytorft  Settled  Estate  Act  (1884),  26  Ch.  D.  651), 

and  where  there  are  several  estates  held  under  the  same  trust,  money  arising 

from  one  estate  may  be  used  to  discharge  incumbrances  on  the  other  if  for 

the  benefit  of  all  parties  (/«  re  Stamfords  Settled  Estate  (1889),  43  Ch.  D.  84, 

95 ;  Ih  re  Freme,  Freme  v.  Logan,  [1894]   1  Ch.  1),  even  if  one  estate  is  in 

Ireland  and  the  other  in  England  {In  re  Coote^  Coote  v.  Cadogan  (1899), 

81  L.  T.  535),  and  the  same  principle  is  applied  to  estates  held  on  the  same 

trusts  under  different  instruments  \ln  re  Mackenzie's  Trusts  (1883),  23  Ch.  D. 

750  ;  In  re  Mnndy's  SeUled  Estates,  [1891]  1  Ch.  399  ;  In  re  Byng's  Settled 

Estates,  [1892]  2  Ch.  219). 

Prior  to  the  provision  in  s.  1  of  the  Settled  Land  Act,  1887  {supra) ^ 
moneys  in  court  could  not  be  applied  to  paying  off  rentcharges  or  instal- 
ments of  a  temporary  nature  created  prior  to  the  Settled  Land  Act,  1882, 
for  drainage  and  other  improvements  under  the  Land  Improvement  Act, 
1864  (/«  re  KnatchbuWs  Settled  Estates  (1884),  27  Ch.  D.  349  ;  (1885), 
29  Ch.  D.  588).  But  the  fund  in  court  may  now  be  applied  in  paying  off 
such  instalments  or  terminable  rentcharges,  and  also  to  paying  a  reasonable 
and  proper  sum  by  way  of  bonus  to  compensate  the  lender  for  loss  of 
mterest  by  reason  of  the  redemption  {In  re  Lord  Egmmit's  Settled  Estates 
(1B90),  45  Ch.  D.  395,  not  approving  as  to  interest  In  re  Lord  Sudeley's 
Sdtltd  Estates  (1887),  37  Ch.  D.  123). 

The  tenant  for  life  is  not,  however,  entitled  to  be  recouped  out  of  capital 
money  the  instalments  of  the  rentcharges  paid  before  the  Act  of  1887  came 
into  operation,  but  he  may  be  paid  those  after  the  Act  has  passed,  and  after 
he  has  raised  the  question,  notwithstanding  that  the  improved  portions  of 
the  estate  have  been  sold  {In  re  Hoieards  Settled  Estates.  [1892]  2  Ch.  133  ; 
and  see  to  same  effect /n  re  IMison,  [1892]  3  Ch.  522  ;  In  re  BristoVs  Settled 
Estates,  [1893]  3  Ch.  161). 

But,  in  order  that  these  incumbrances  may  be  paid  off  out  of  capital 
money,  it  must  be  shown  that  the  works  done  with  the  money  so  received 
horn  the  commissioners  must  be  within  the  improvements  mentioned  in 
s.  25.  and  not  work  for  which  the  tenant  for  life  was  liable.  Money 
borrowed  for  land  drainage  may  be  paid  off  {Re  Neirton's  Settled  Etttates 
(1889),  61  L.  T.  787  ;  In  re  Veniey's  Settled  Estates,  [1898]  1  Ch-  508). 

The  coart  has  a  discretion  in  allowing  these  incumbrances,  and  refused  to 
aDow  money  to  be  applied  to  pay  off  a  rentcharge  on  a  glebe,  on  the  appli- 
cation of  the  vicar,  as  the  patrons  objected  {Ex parte  Vicar  of  Castle  By tha in, 
[1895]  1  Ch.  348). 

The  court  also  refused  to  allow  the  money  to  be  applied  in  repaying  a 
sum  of  money  paid  by  a  tenant  for  life  in  order  to  reduce  the  interest  pay- 
able in  respect  of  rentcharges  created  under  the  Improvement  of  Land  Act, 
1864  {In  re  Vemey's  Settled  Estates,  [1898]  1  Ch.  508). 

Clause  (iii). — Improrements. — These  are  dealt  with  in  s.  25,  and  notes 
thereto,  infra. 

Clause  (ix). — See,  infra,  note  "In  payment  to  any  person  becoming 
absolutely  entitled,"  p.  150. 

Clause  (x) — Costs. — As  to  this,  see  s.  80  of  the  Lands  Clauses  Act,  jwst. 

The  commission  of  ad  estate  agent  for  letting  parts  of  a  settled  estate 
have  been  allowed  out  of  capital  money  {In  re  Maryon- Wilson's  Settled  Estates, 
[19^31]  1  Ch.  934). 

In  a  case  of  improvements  under  the  Settled  Land  Act,  1882,  it  was  held 
that  the  cost  as  between  solicitor  and  client  of  the  solicitor  and  surveyor  of 

L.C.  L 
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Note. 


Sect*  69>  the  tenant  for  life  for  preparing  and  carrying  out  the  necessary  scheme  for 
improvements  were  costs  incidental  to  the  application,  and  were  payable  out 
of  the  capital  moneys  {Re  Lord  Stamford's  Sealed  Estates  (1889),  43  Ch.  D. 
84). 

Improvemeftts  with  Capital  Trust  Money, 

25.  Improvements  authorised  by  this  Act  are  the  making  or  execution  on, 
or  in  connection  with,  and  for  the  benefit  of  settled  land,  of  any  of  the 
following  works,  or  of  any  works  for  any  of  the  following  purposes,  and 
any  operation  incident  to  or  necessary  or  proper  in  the  execution  of  any  of 
those  works,  or  necessary  or  proper  for  carrying  into  effect  any  of  those 
purposes,  or  for  securing  the  full  benefit  of  any  of  those  works  or  purposes 
(namely)  : 

(i)  Drainage,  including  the  straightening,  widening,  or  deepening  of 

drains,  streams  and  watercourses  : 
(ii)  Irrigation  ;  warping  : 
(iii)  Drains,  pipes,  and  machinery  for  supply  and  distribution  of  sewage 

as  manure  : 
(iv)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea,  or  a 

tidal  water : 
(v)  Groynes  ;  sea-walls  ;  defences  against  water  : 
(vi)  Inclosing  ;  straightening  of  fences  ;  re-division  of  fields  : 
(vii)  Beclamation  ;  dry  warping  : 

(viii)  Farm  roads  ;  private  roads  ;  roads  or  streets  in  villages  or  towns  : 
(ix)  Clearing  ;  trenching  ;  planting  : 
(x)  Cottages  for  labourers,  farm-servants,  and  artisans,  employed  on 

the  settled  land  or  not  : 
(xi)  Farmhouses,   offices,  and  out-buildings,  and   other   buildings  for 

farm  purposes  : 
(xii)  Saw  mills,   scutch-mills,  and  other   mills,   water-wheels,  engine- 
houses,  and  kilns,  which  will  increase  the  value  of  the  settled 
land  for  agricultural  purposes  or  as  woodland  or  otherwise : 
(xiii)  Reservoirs,   tanks,    conduits,   watercourses,   pipes,    wells,    ponds, 
shafts,  dams,  weirs,  sluices,  and  other  works  and  machinery  for 
supply  and  distribution  of  water  for  agricultural,  manufacturing, 
or  other  purposes,  or  for  domestic  or  other  consumption  : 
(xiv)  Tramways  ;  railways  ;  canals  ;  docks  : 

(xv)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or  tidal 
waters,  for  facilitating  transport  of  persons  and  of  agricultural 
stock  and  produce,  and  of  manure  and  other  things  required  for 
agricultund  purposes,  and  of  minerals,  and  of  things  required 
for  mining  purposes : 
(xvi)  Markets  and  market  places : 

(xvii)  Streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces  for 
the  use,  gratuitously  or  on  payment,  of  the  public  or  of 
individuals,  or  for  dedication  to  the  public,  the  same  being 
necessary  or  proper  in  connection  with  the  conversion  of  land 
into  building  land  : 
(xviii)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving,  brick- 
making,  tile-making,  and  other  works  necessary  or  proper  in 
connexion  with  any  of  the  objects  aforesaid  : 
(xix)  Trial  pite  for  mines,  and  other  preliminary  works  necessary  or 

proper  in  connexion  with  development  of  mines  : 
(xx)  Reconstruction,   enlargement,  or  improvement  of  any  of  those 
works. 
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These  improvements  have  been  extended  by  the  Settled  Land  Act,  1890,     Sect.  09. 
IS  follows  :  : — 

NOTB. 

13.  Improvements  authorised   by   the  Act  of    1882   shall   include  the 
following ;  namely,    ■ 
(i)  Bridges  ; 

(ii)  Making  any  additions  to  or  alterations  in  buildings  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let  ; 

(iii)  Erection  of  buildings  in  substitution  for  buildings  within  an  urban 
sanitary  district  taken  by  a  local  or  other  public  authority,  or  for 
buildings  taken  under  compulsory  powers,  but  so  that  no  more 
money  be  expended  than  the  amount  received  for  the  buildings 
taken  and  the  site  thereof  ; 

(iv)  The  re-building  of  the  principal  mansion  house  on  the  settled 
land  :  Provided  that  the  sum  to  be  applied  under  this  sub- 
section shall  not  exceed  one-half  of  the  annual  rental  of  the 
settled  land. 

It  has  been  laid  down  that,  in  determining  whether  any  particular  applica- 
tion of  capital  money  under  the  Settled  Land  Acts  should  be  sanctioned  by 
the  court,  the  code  of  rules  in  theise  Acts  is  to  be  regarded  solely,  and  that 
tlie  decisions  under  the  Lands  Clauses  Acts  are  not  applicable  (In  re  Lord 
Oerards  Settled  Estate,  [1893]  3  Ch.  252).  But  in  determining  questions 
nnder  the  Lands  Clauses  Acts,  the  decisions  under  both  sets  of  Acts  will  no 
doobt  apply.  See  the  cases  under  the  Lands  Clauses  Acts,  cited  supra^  note 
"  Baildings." 

In  the  last-mentioned  case  the  court  refused  to  sanction  the  following 
improvements  :  (1)  Building  additions  to  the  mansion  house,  and  improving 
its  architectural  appearance ;  (2)  Building  a  chapel  for  Roman  Catholic 
Knrice;  (3)  BuUding  new  stables,  the  then  existing  stables  being  incon- 
venient and  insufficient  ;  (4)  Building  a  house  for  the  residence  of  an  estate 
•gent,  disapproving  In  re  Houghtoti's  Estate  (1885),  30  Ch.  D.  102,  where 
nmiJar  improvements  where  sanctioned  as  an  outlay  for  capital  money. 

An  application  to  lay  out  capital  moneys  to  come  to  the  hands  of  trustees 
in  the  construction  of  roads  and  sewers  so  as  to  enable  them  to  sell  an  estate 
in  building  lots  was  refused,  as  a  prospective  order  of  this  kind  would  be 
contmy  to  the  provisions  of  s.  26,  ir^ra  (In  re  Millard's  Settled  Estates, 
[1893]  3  Ch.  116  :  /»  re  BristoVs  Settled  Estates,  [1893]  3  Ch.  161  ;  In  re 
Hotekkin's  Settled  Estates  (1887),  35  Ch.  D.  41,  as  to  this  may  be  considered 
overruled). 

Ordinary  repairs  cannot  be  paid  out  of  capital  moneys,  they  must  come 
out  of  income  ;  only  such  improvements  as  are  mentioned  in  the  Act  will  be 
allowed  (Clarke  v.  Thornton  (1887),  35  Ch.  D.  307).  Drainage  works 
required  to  be  done  under  the  Public  Health  Act  are  apparently  not  repairs, 
*nd  are  payable  out  of  capital  money  (In  re  Barney,  Harrison  v.  Barney, 
[1894]  3  Ch.  562  ;  In  re  Lever,  Cardwell  v.  Lever,  [1897]  1  Ch.  32).  But 
in  the  case  of  leaseholds  where  there  had  been  no  scheme,  the  court  held  that 
the  tenant  for  life  should  pay  for  works  done  under  a  sanitary  notice,  the 
l«nee  being  bound  by  the  lease  to  do  such  works,  and  the  trust  was  to  pro- 
vide improvements  out  of  income  (In  re  Partington,  Heigh  v.  Kane,  [1902] 
1  (%.  711).  In  such  cases  as  fall  within  s.  15  of  the  Act  of  1890,  the  court 
vill  endeavour  to  find  out  the  testator^s  intention,  and  exercise  a  discretion 
(iW.,  and  In  re  Thomas,  Weatherall  v.  Thomas,  [1900]  1  Ch.  319  ;  /;/  re 
Ofdands  SeUiement,  [1900]  1  Ch.  326). 

The  following  improvements  have  been  authorised  : 

The  erection  of  sea-walls  in  order  to  improve  the  land  for  building  pur-^ 

poses  (In  re.Bethlehem  and  Bridewell  Hospitals  (1885),  30  Ch.  D.  541). 
The  erection  of  new  farm  buildings  and  houses,  draining,  reconstruction 

of  existing  buildings,  the  matter  being  referred  to  chambers  to  determine 
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Sect.  00.      what  were  improvements,  and  what  ordinary  repairs  (Clarke  v.  Thorttton 

(1887),  35  Ch.  D.  H()7).     As  to  the  distinction  between  a  trust  for  improving 

Note.        ^^  f^j.  purchasing  land,  see  Vine  v.  Raleigh,  [1891]  2  Ch.  13. 

In  erecting  a  new  pumping  engine  and  pumps  for  draining  mines  {In  re 
Mutidy'»  Settled  Entates,  [1891]  1  Ch.  399). 

In  supplying  water  to  a  building  estate  {in  re  Bultrer  Lytion's  Will  (1888), 
38  Ch.  D.  20  ;  In  re  Orvrell  Park  EsUtte  (1894),  W.  N.  135). 

The  erection  of  a  silo  was  refused  as  being  at  the  time  in  the  nature  of  an 
experiment  (Re  the  Broadtrater  Estate  (1885),  53  L.  T.  745). 

The  re-roofing  of  f|^rm  buildings  with  galvanised  iron  in  place  of  thatch 
has  been  held  to  be  an  improvement  within  sub-s.  (xx)  of  s.  25  (In  re  Vemey^s 
Sealed  EstaUHy  [1898]  1  Ch.  508),  but  it  was  there  doubted  if  the  making  of 
new  fences,  partly  in  place  of  old  ones,  and  partly  in  order  to  divide  a  park 
for  grazing,  was  an  authorised  improvement. 

The  expenses  of  flagging,  paving,  and  sewering  of  new  streets  ha8  also 
been  allowed  (In  re  Legh'a  Settled  Estate,  [1902]  2  Ch.  274,  and  see  In  re 
Smith'H  Settled  Estates,  [1901]  1  Ch.  689). 

The  Settled  Land  Act,  1890,  s.  13,  supra,  p.  147,  has  enlarged  the  power 
of  the  court. 

Thus,  under  sub-s.  (ii)  of  that  section,  ca{>ital  money  has  been  allowed  to 
be  laid  out  in  placing  a  new  roof  on  a  house  not  necessarily  the  mansion 
house,  in  lieu  of  an  old  and  rotten  one,  and  in  making  an  alteration  in  the 
main  entrance  by  which  a  billiard  room  could  be  provided  and  which  would 
render  the  house  less  cold  and  draughty,  in  order  that  it  might  be  let.  The 
providing  of  a  heating  apparatus  and  pipes,  though  rendering  the  house 
more  comfortable  and  convenient,  was  held  not  to  be  an  improvement,  or  an 
alteration  within  the  above  sections  (In  re  GaskelVs  SettM  Estates,  [1894] 

1  Ch.  485V 

The  substitution  of  a  block  floor  for  ordinary  floor  boards  to  keep  out  dry 
rot,  has  been  sanctioned,  where  there  has  been  an  intention  to  let  (Stanford  v. 
Roberts,  [1900]  1  Ch.  440).  The  word  "additions,"  however,  means  atrnc- 
tural  additions,  and  so  it  has  been  held,  following  In  re  GaskelVs  Settled 
Estates,  supra,  that  an  electric  light  installation  is  not  such  an  addition  to  a 
building  upon  which  capital  money  can  be  expended  (In  re  Clarke's  SetUemenl^ 
[1902]  2  Ch.  327).  Such  an  installation  was,  however,  sanctioned  in  In  rt 
Freake's  Settlement,  [1902]  1  Ch.  97,  but  this  was  not  approved  of  by  the 
Court  of  Appeal  in  Re  Blagrare's  Settled  Estates,  [1903]  1  Ch.  560.  The 
expenditure  on  the  erection  of  the  engine  room  and  accumulating  room,  but 
not  the  other  expenditure  incurred  in  connection  with  the  installation,  was 
allowed  in  that  case  by  Joyck,  J.  The  tenant  for  life  appealed  as  to  the 
disallowance  of  the  installation  only,  but  Romkr  and  C()/«en9-Haki)Y,  L.J  J., 
intimated  that  in  their  view  a  house  for  a  dynamo  was  not  within  the  section. 
As  to  a  hot  water  supply,  see  Standing  v.  Gray,  [1903]  I.  R.  49. 

Under  sub-s.  (iv)  of  the  same  section,  the  tenant  for  life  was  allowed  out 
of  the  fund  money  expended  by  him  in  reconstructing  the  mansion  house, 
when  a  large  portion  was  taken  down,  although  part  was  left  unaltered,  the 
house  as  a  whole  being  enlarged  and  made  more  convenient.  Each  case  must 
be  decided  on  its  own  facts,  but  there  must  be  a  substantial  rebuilding  (In  re 
Walker's  Settled  Estate,  [1894]  1  Ch.  189). 

The  rebuilding  under  this  sub-s.  (iv)  will  not  include  structural  repairs, 
however  extensive,  suQh  as  putting  on  a  new  roof,  or  rearranging  the  drainage. 
Nor  will  these  be  allowed  under  sub-s.  (ii)  unless  there  is  a  present  intention 
to  let,  if  not  an  immediate  prospect  of  letting  (In  re  De  Teissier's  Settled 
Estates,  [1893]  1  Ch.  153;  and  see  also  In  re  Wright's  Settled  Estates, 
(1900),  83  L.  T.  159,  approved  in  In  re  Willis,  [1901]  W.  N.  208),  but  if  the 
mansion  house  is  practically  rebuilt,  a  capital  sum  equal  to  half  the  annual 
rental  will  be  allowed,  but  nothing  more,  for  the  salvage  of  the  original 
house  when  it  was  infested  with  dry  rot  (In  re  Legh's  Settled  Estates,  [1902] 

2  Ch.  274). 
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The  words  "  one-half  of  the  annual  rental  of  the  settled  land/'  refer     Sect.  G9. 
to  the  whole  of  the  land  subject  to  the  settlement,  and  not  to  the  particular         -     ^ 
estate  on  which  the  house  is  situate  (/«  re  Lord  Gerards  Settled  Estate,        Note. 
[1893]   3  Ch.  252),  and  they  include  the  income  of  money  in  court  in 
respect  of  the  settled  land  {In  re  De  Teissier's  SeUled  Estates,  [1893]  1  Ch. 
153,  and  see  In  re  Lord  de  Tahley  (1896),  W.  N.  162  ;  In  re  Montague, 
[1897]  2  Ch.  8),  but  not  anything  in  respect  of  land  in  the  occupation  of 
the  tenant  for  life,  but  they  may  include  the  amount  of  rent  usually  paid 
for  a  farm   temporarily   vacant   {In  re    Walker's  Settled  EstaU,    [1894] 

1  Ch.  189). 

26. — (1)  Where  the  tenant  for  life  is  desirous  that  capital  money  arising 
ander  this  Act  shall  be  applied  in  or  towards  payment  for. an  improvement 
aothorised  by  this  Act,  he  may  submit  for  approval  to  the  trustees  of  the 
seitlement,  or  to  the  court,  as  the  case  may  require,  a  scheme  for  the- 
execution  of  the  improvement,  showing  the  proposed  expenditure  thereon. 

(2)  Where  the  capital  money  to  be  expended  is  in  the  hands  of  trustees, 
then,  after  a  scheme  is  approved  by  them,  the  trustees  may  apply  that 
money  in  or  towards  payment  for  the  whole  or  part  of  any  work  or 
operation  comprised  in  the  improvement,  on — 

(i)  A  certificate  of  the  Land  Commissioners  certifying  that  the  work  or 
operation,  or  some  specified  part  thereof,  has  been  properly  exe- 
cuted, and  what  amount  is  properly  payable  by  the  trustees  in 
respect  thereof,  which  certificate  shedl  be  conclusive  in  favour  of 
the  trustees  as  «an  authority,  and  discharge  for  any  payment  made 
by  them  in  pursuance  thereof  ;  or  on 

(ii)  A  like  certificate  of  a  competent  engineer  or  able  practical  surveyor 
nominated  by  the  trustees  and  approved  by  the  commissioners,  or 
by  the  court,  which  certificate  shall  be  conclusive  as  aforesaid  ; 
or  on 

(iii)  An  order  of  the  court  directing  or  authorising  the  trustees  to  so 
apply  a  specified  portion  of  the  capital  money. 

(3)  Where  the  capital  money  to  be  expended  is  in  court,  then,  after  a 
scheme  is  approved  by  the  court,  the  court  may,  if  it  thinks  fit,  on  a  report 
or  certificate  of  the  commissioners,  or  of  a  competent  engineer  or  able 
practical  surveyor,  approved  by  the  court,  or  on  such  other  evidence  as  the 
court  thinks  sufficient,  make  such  order  and  give  such  directions  as  it  thinks 
fit  for  the  application  of  that  money,  or  any  part  thereof,  in  or  towards 
payment  for  the  whole  or  part  of  any  work  or  operation  comprised  in  the 
improvement. 

For  the  Land  Commissioners  are  now  substituted  the  Board  of  Agriculture 
(52  &  53  Vict.  c.  30). 

The  Settled  Land  Act,  1890  (53  &  54  Yict.  c.  69),  has  amended  this  as 
follows : 

15.  The  court  may,  in  any  case  where  it  appears  proper,  make  an  order 
directing  or  authorising  capital  money  to  be  applied  in  or  towards  payment 
for  any  improvement  authorised  by  the  Settled  Land  Acts,  1882  to  1890, 
notwithstanding  that  a  scheme  was  not,  before  the  execution  of  the  improve- 
ment, submitted  for  approval,  as  required  by  the  Act  of  1882,  to  the  trustees 
of  the  settlement  or  to  the  court. 

Trustees  may  approve  a  scheme  for  improvements  before  tney  have 
capital  money  in  hand,  and  if  the  improvements  are  executed  and  paid  for 
by  the  tenant  for  life  with  the  knowledge  of  the  trustees  and  in  anticipation 
of  moneys  becoming  available  the  trustees  may  reimburse  the  tenant  the 
amount  so  expended  {In  re  Duke  of  Norfolk's  Parliamentary  Estates,  Duke  of 
Norfoik  V.  Merries,  [1900]  1  Ch.  461,  distinguishing  In  re  Millard's  Settled 
EntaUs,  [1893]  3  Ch.  116;  and  see  In  re  Tucker's  SetUed  Estates,  [1895] 

2  CL  468). 
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Sect.  00.  This  section  of  the  1H90  Act  is  retrospective  as  regards  costs  of  improve- 
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ments  executed  since  the  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  but 
qiKvre  an  to  those  prior  to  that  Act  (7w  re  Ormrods  Estate,  [1892]  2  Ch.  318). 

For  cases  prior  to  this  amendment,  see  In  re  Hotchkins  Settled  Estates 
(1887),  35  Ch.  D.  41  ;  Re  the  BroaduxUer  Estate  (1885),  53  L.  T.  745. 

Section  15  enables  the  court  to  sanction  the  application  of  capital  moneys 
in  repaying  to  a  tenant  for  life  the  expenses  of  improvements  on  the  settled 
estate  executed  and  paid  for  by  him  without  the  submission  of  a  scheme. 
The  cost  of  works  which  are  not  permanent  improvements  likely  to  benefit 
the  remainderman  ought  not  to  be  allowed,  but  should  be  paid  out  of  income. 
Costs  of  altering  drains  and  sanitary  arrangements  of  the  mansion  house 
were  not  allowed  out  of  capital  (/«  re  Tucker's  Settled  Estates,  [1895]  2  Ch. 
469  ;  In  re  Earl  of  Lisburtte's  SetUed  Estates,  [1901]  W.  N.  91). 

The  court  has  a  discretion  in  these  cases  under  s.  15,  and  endeavours  to 
carry  out  the  settlor's  intention  (/«  re  Thomas,  Weaiherall  v.  Thomas. 
[1900]  1  Ch.  319  ;  In  re  Partingtwi,  Reigh  v.  Kane,  [1902]  1  Ch.  711). 

"In  iMkyment  to  any  iMurty  becoming  abeolntely  entitled." — This 

means  "  entitled  to  his  or  her  own  use,"  as,  for  instance,  where  an  infant 
attains  twenty-one,  or  a  married  woman  becomes  discovert.  See  per 
JES8EL,  M.R.,  in  Kellarid  v.  Fulford  (1877),  6  Ch.  D.  491,  p.  495. 

A  iratericorks  company,  part  of  whose  land  was  taken,  was  held  to  be 
absolutely  entitled.  The  land  taken  was  used  by  them  under  statutory 
powers,  and  they  had  no  power  of  sale.  The  money  was  held  to  have  been 
rightly  paid  in,  but  was  ordered  to  be  paid  out  to  them  (Re  Chelsea  Water- 
trorks  Co.  (1887),  56  L.  T.  421). 

A  doirress  is  a  person  absolutely  entitled  and  may  have  the  value  of  her 
dower  as  determined  by  the  valuers  paid  to  her  out  of  the  fund  in  court 
(In  re  HalVs  Estate  (1870),  L.  R.  9  Eq.  179). 

A  person  who  under  a  will  was  to  be  entitled  to  the  testator's  land  on 
paying  a  specified  price,  was  held  entitled  to  the  money  paid  into  court, 
representing  the  land  on  paying  such  price,  although  the  amount  in  court  was 
more  than  twice  the  specified  sum  {Re  Cant's  Estate  (1859),  4  De  G.  &  J. 
503). 

Copyholders  and  freeholders  with  right  of  common  are  absolutely  entitled 
to  their  share  of  the  money  paid  into  court  in  respect  of  common  land  taken 
compulsorily.  It  was  ordered  that  the  sum  be  apportioned  between  them 
and  paid  out  to  them  {Fox  v.  Amhurst  (1875),  L.  R.  20  Eq.  403). 

Tenants  of  such  copyholders  have  no  such  right  {Austin  v.  Amhnrst 
(1877),  7  Ch.  D.  689).  In  the  case  of  freemen  of  a  borough,  see  Ntish  v. 
C^mmhs  (1868),  L.  R.  6  Eq.  51.  For  provision  as  to  copyhold  lands  and 
commons,  see  post,  ss.  95—107. 

Mortgagees  in  possession  are  entitled  to  be  paid  out  of  the  price  of  the 
premises  including  the  sum  assessed  for  loss  of  goodwill  (Pile  v.  Pile  (1876), 
3  Ch.  D.  36),  but  when  not  in  possession,  see  Cooper  v.  Metropolitan  Board  of 
Works  (1883),  25  Ch.  D.  472. 

A  tenant  for  life  without  impeachment  of  waste  is  not  entitled  to  any  part 
of  the  compensation  paid  by  a  railway  company  in  respect  of  mineialii  under 
the  settled  estate,  although  a  portion  of  them  would  have  been  worked  out 
during  the  interval  which  elapsed  between  the  notice  of  intention  to  work 
and  the  actual  sale,  inasmuch  as  s.  69  provides  for  no  apportionment  {In  re 
Robinsons  Settlemetit  Trusts,  [1891]  3  Ch.  129)  ;  but  see  s,  73  and  note 
thereto. 

Transfer. — A  transfer  of  a  fund  from  one  account  to  another  is  a  payment 
out  of  court,  when  the  name  of  the  account  no  longer  includes  that  of  the 
promoters  {Melling  v.  Bii-d  (1853),  22  L.  J.  Ch.  599  ;  Re  Bristol  Grammar 
School  (1878),  47  L.  J.  Ch.  317  ;  In  re  Buckingham  (1876),  2  Ch.  D.  690  : 
c/.  Drake  v.  Greaves  (1886),  33  Ch.  D.  609). 
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Trattees. — ^Trustees  under  aettlements,  whether  with  power  of  sale  or  not,     Bect.  00. 

are  not  peTsona  absolutely  entitled  under  b.  69.     The  Settled  Land  Act,         

1882,  8.  21  (9),  see  8upra,  p.  143,  provides  that  the  money  may  be  paid  out  Notb. 
to  penons  empowered  to  give  an  absolute  discharge,  and,  reading  these 
•ectioDs  together,  the  court  has  ordered  moneys  to  be  paid  out  to  trustees  of 
setUements  (In  re  Wright's  Trusts  (1883),  24  Ch.  D.  662  ;  In  re  Harrop's 
TrttsU  (1883),  24  Ch.  D.  717  ;  In  re  Rutlatids  SetUeniefUs  (1883),  31  W.  B. 
947 ;  In  re  Bathminea  (1885),  15  Ir.  L.  B.  576  ;  r/.  Cookes  v.  Cookes  (1887), 
U  Ch.  D.  498  ;  In  re  Belfast  Improvement  Acts,  Ex  parte  Reid,  [1898] 
II.B.  1). 

Although  the  court  has  jurisdiction  to  order  the  payment  of  the  money 
to  imstees,  it  is  not  bound  to  do  so,  but  has  a  discretion,  and  may  refuse  (In 
re  Smith  (1888),  40  Ch.  D.  386,  not  following  In  re  Hohson's  Trusts  (1878), 
7  Ch.  D.  708)  ;  but  the  latter  case  has  been  held  to  be  not  overruled  (In  re 
Morgan,  Smith  v.  Jfapy  [1900]  2  Ch.  474),  and  was  followed  in  In  re  Mayor, 
et^..  of  Sheffield  and  the  Trustees  of  St,  William's  Roman  Catholic  Chapel  and 
SrJiooU,  Sheffield,  [1903]  1  Ch.  208. 

To  clear  up  any  doubt  on  this  question,  the  Settled  Land  Act,  1890  (53  & 
54  Vict.  c.  69),  enacts  as  follows : 

14.  All  or  any  part  of  any  capital  money  paid  into  court  may,  if  the  court 
thinks  fit,  be  at  any  time  paid  out  to  the  trustees  of  the  settlement  for  the 
purpoKS  of  the  Settled  Land  Acts,  1882  to  1890. 

Trustees  of  charities. — There  was  some  conflict  among  the  cases  as  to 
whether  the  fund  in  court  could  or  could  not  be  paid  out  to  trustees  of  a 
'chaiiiy.  The  decisions  turned  partly  upon  the  question  whether  or  not 
tiiey  had  a  power  of  sale,  and  whether  the  consent  of  the  Charity  Commis- 
sioneTs  was  required.  Since  the  decision  of  In  re  Smith  (1888),  40  Ch.  D. 
386,  cited  supra,  and  the  Settled  Land  Act,  1890,  the  court  has  power  to 
pay  the  money  out  where  it  sees  fit,  and  probably  in  cases  where  the  Charity 
Commissioners  have  jurisdiction  the  court  will  require  their  consent, 
eq;KciaUy  where  the  trustees  have  no  power  of  sale.  See  the  cases  prior  to 
In  re  Smith,  supra;  Ex  parte  Trustees  of  Tid  St.  Giles'  Charity  (1869), 
17  W.  B.  758  ;  In  re  Spurtowe's  Charity  (1874),  L.  B.  18  Eq.  279  ;  In  re  St. 
Alphage  (1886),  55  L.  T.  314  ;  Re  Faversham  Charities  (1862),  10  W.  B. 
291 ;  ErparU  Governors  of  Norfolk  Clergy  (1882),  W.  N.  53  ;  In  re  Mason's 
Orphanage  and  London  and  North  Western  Rail.  Co.,  [1896]  1  Ch.  596. 

If  the  Charity  Commissioners  have  no  jurisdiction  the  money  will  be  paid 
ont  to  the  trustees.  Thus,  a  charitable  corporation,  partly  supported  by 
▼oluntary  subscriptions,  had  purchased  land  with  part  of  such  contributions 
and  sold  it  to  a  railway  company,  who  paid  the  price  into  court.  The 
Charity  Conunissioners  opposed  the  payment  out  to  the  trustees  without 
their  consent,  but  an  order  was  made  that  the  money  be  paid  out,  as  the 
Commissioners  had  no  jurisdiction  (In  re  Clergy  Orphan  Corporation,  [1894] 
3  Ch.  145  ;  In  re  Mayor,  etc.,  of  Sheffield  and  the  Trustees  of  St.  William's 
Roman  Catholic  Chapel  and  Schools,  Sheffield,  [1903]  1  Ch.  208). 

The  court  will,  however,  order  the  fund  to  be  transferred  to  the  account 
of  the  official  trustees  of  charitable  funds  in  trust  for  the  charity,  and  this 
will  be  equivalent  to  a  payment  out  (Re  Bristol  Grammar  School  (1878), 
47  L.  J.  Ch.  317  ;  Ex  parte  Bishop  Monk's  Ilorjield  Trust  (1881),  29  W.  B. 
462  ;  Re  Rector  of  St.  Albati's,  Wood  Street  (1891),  66  L.  T.  51). 

Possessory  title, — As  to  the  right  of  persons  having  possessory  titles  to 
have  the  fund  in  court,  see  note  to  s.  79,  post,  p.  176. 

Tenants  in  tail, — When  the  money  is  paid  out  to  a  person  who  would  have 
been  tenant  in  tail  of  the  land  taken,  there  appears  to  have  been  some 
diversity  of  opinion  as  to  whether  a  disentailing  deed  ought  to  be  executed 
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or  not,  but  it  would  appear  now  to  be  settled  that  such  a  deed  is  necessary, 
although  the  practice  formerly  was  not  to  require  it  (In  re  Butlers  Will  (1873), 
L.  B.  16  Eq.  479  (per  Lord  Selborxe),  under  the  Lands  Clauses  Act,  and 
followed  as  regards  private  settlements  by  Jess^kl,  M.B.,  in  In  re  BroftdurfxxTs 
SeUM  EnUtten  (1875),  1  Gh.  D.  438  ;  and  the  Lords  Justices  in  In  re 
Reynoldn  (1876),  3  Ch.  D.  61,  and  in  Re  Limerick  ami  Emm  Rail.  Co.,  Er 
parte  Smyth  (1875),  I.  R.  10  Eq,  66).  For  cases  to  the  contrary,  see  Re 
Row  (1874),  L.  R.  17  Eq.  300  ;  In  re  Wtpod's  Settled  Estates  (1875),  L.  R.  20 
Eq.  372  ;  Re  Holden  (1863),  1  H.  &  M.  445  ;  Notley  v.  Palmer  (1865),  L.  R. 
1  Eq.  241  ;  Re  Holden  s  Estate  (1864),  10  Jur.  (x.s.)  308  ;  Re  South  Eastern 
Rail.  Co.  (1861),  30  Beav.  215. 

As  to  whether  a  disentailing  deed  is  necessary  when  the  fund  is  small,  see 
Re  Tylden's  Trust  (1863),  11  W.  R.  869  :  Re  Watsm  (1864),  10  Jur.  (n.s.) 
101 1  ;  Soicry  v.  Sowry  (1860),  8  W.  R.  339. 

Where  tenants  had  executed  a  disentailing  deed,  and  had  assigned  the 
money  in  court  to  trustees  to  such  uses  as  they  should  appoint,  they  were 
held  entitled  to  be  paid  the  amount  without  executing  the  appointment  (Re 
Winstanley's  Settled  EsUttes  (1886),  54  L.  T.  840). 

Married  women. — When  money  is  paid  into  court  in  respect  of  land  to 
which  a  married  woman  is  entitled  absolutely,  otherwise  than  by  the  Married 
Women's  Property  Act,  it  will  be  paid  out  to  her  on  her  own  receipt, 
provided  the  amount  does  not  exceed  £500,  and  her  husband  consents  (Re 
Morton's  EsUite,  W.  N.  (1874),  181  ;  Attdreires  v.  Tyrell  (1885),  29  Sol.  J. 
622  ;  Seton,  77). 

It  may  be  paid  out  to  her  husband,  whatever  the  amount,  but  in  this  caae^ 
she  must  consent  by  deed  acknowledged,  or  in  exceptional  circumstances,  as 
when  the  married  woman  is  abroad,  the  court  may  allow  the  consent  to  be 
given  upon  examination  (In  re  Hayes  (1861),  9  W.  R.  769  ;  In  re  Tyler's 
Estate  (1860),  8  W.  R.  540  ;  In  re  Robins  Estate  (1879),  27  W.  R.  705  ;  In 
re  Belt's  Settled  Estates  (1877),  25  W.  R.  901).  When  the  amount  has  been 
small  the  court  has  dispensed  with  these  (Re  Clarke's  Estate  (1864),  13  W.  R. 
401  ;  Guest  v.  Neames,  W.  N.  (1884),  227 ;  but  see  White  v.  Herrick  (1869), 
4  Ch.  345  ;  and  see,  under  the  Partition  Acts,  Wallace  v.  Greenwood  (1880). 
16  Ch.  D.  362). 

See  also  notes  to  s.  70,  post ;  and  as  to  costs  see  notes  to  s.  80,  post. 


Order  for 
application 
and  invest- 
ment mean- 
while. 


70.  Such  money  may  bo  so  applied  as  aforesaid  upon  an  order 
of  the  (Jourtof  Chancery  [iw  England  or  t/ie  Court  of  Excli£qutr  in 
Ireland,  (a)]  made  on  the  petition  of  the  party  who  would  have 
been  entitled  to  the  rents  and  profits  of  the  lands  in  respect  of 
which  such  money  shall  have  been  deiiosited  ;  and  until  the 
money  cjin  be  so  applied  it  may,  upon  the  like  order,  be  invested 
by  the  said  Accountant-General  in  the  purchase  of  three  |)er 
centum  consolidated  or  three  per  centum  reduced  bank  annuities, 
or  in  Government  or  real  securities,  and  the  interest,  divi- 
dends, and  annual  proceeds  thereof  paid  to  the  party  who  would 
for  the  time  being  have  been  entitled  to  the  rents  and  profits 
of  the  lands. 

(a)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act, 
1H1>2.  The  Court  of  Chancery  is  now  the  Chancery  Division  of  the  High 
Court  of  Justice  (Judicature  Act,  1873). 
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"Ab  aforesaid.'* — I.e,,  according  to  8.  69,  and  see  notes  thereto  as  to     Sect.  70. 
investing  under  t&e  Settled  Land  Acts. 


Note. 


"  Of  the  party  who  would  have  been  entitled  to  the  rente  and 
profita." — In  cases  under  settlements  the  proper  person  to  apply  is  the 
tenant  for  life ;  the  remaindermen  need  not  be  before  the  court  {In  re 
Browne  (1852),  6  Rail.  Cas.  733  ;  Ex  parte  Staples  (1852),  1  De  G.  M.  &  G. 
294  ;  Be  Finch  (1866),  14  L.  T.  394).  But  in  cases  where  the  consent  of 
the  remainderman  is  necessary,  as  in  cases  of  improvements,  the  remainder- 
man should  be  before  the  court  {Ee  Leigh's  Estate  (1871),  L.  R.  6  Ch.  887, 
890,  note).  And  see  notes  to  s.  69,  ante,  p.  139.  As  to  service  generally, 
ne  notes  to  s.  80. 

A  remainderman  has  no  right  to  apply  to  the  court  that  the  money  may 
be  invested  or  transferred  to  the  account  of  an  action  between  the  tenant 
for  life  and  himself  {Nash  v.  Nash  (1868),  37  L.  J.  Ch.  927).  An  annuitant 
WHS,  under  similar  provisions  in  a  private  Act,  held  to  be  unable  to  petition 
for  the  application  of  the  purchase  money,  although  the  annuity  was  charged 
on  the  land  with  power  of  entry  and  distress,  the  annuitant  being  considered 
merely  an  incumbrancer  {Ex  parU  Bach  (1828),  2  Y.  &  J.  386).  The 
dividends  have  also  been  ordered  to  be  paid  to  the  owner  on  his  petition, 
although  the  lands  were  subject  to  an  annuity  {Ex  parte  Cofield  (1847), 
II  Jnr.  1071),  and  have  been  ordered  to  be  paid  to  him  on  the  application 
of  the  owner  and  his  annuitants,  the  latter  agreeing  not  to  distrain  on  the 
land  taken  {In  re  Pedley's  Estate  (1865),  1  Jur.  (n.s.)  654).  And  if  the 
income  of  the  fund  is  not  sufficient  to  pay  the  annuity,  the  arrears  and 
the  annuity  being  required  to  be  paid  in  full  before  the  persons  entitled, 
subject  to  the  annuity,  could  claim  anything,  the  annuitant  was  held  to  be 
entitled  to  have  the  deficiency  made  good  out  of  the  corpus  by  periodical 
sales  {ExparU  Wilkimon  (1849),  3  De  G.  &  Sm.  633). 

When  a  tenant  for  life  dies  and  another  person  becomes  entitled  to  the 
rents  and  profits,  a  new  application  and  a  new  order  is  necessary  {In  re 
Miffe's  Estate  (1870),  L.  R.  9  Eq.  668). 

Prior  to  the  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35),  the  income 
anang  from  invested  funds  was  not  apportionable  {In  re  Lawton's  Estates 
(1B66),  L.  R.  3  £q.  469).  That  Act,  however,  makes  it  so,  and  on  the  death 
of  any  person  who  was,  by  an  order  of  court,  directed  to  be  paid  such 
dividends,  the  personal  representatives  may  have  payment  made  to  them  on 
pn>of  of  the  death  of  the  person  by  application  at  the  Pay  Office  (Supreme 
Coart  Funds  Rules,  1894,  r.  62).  And  see  Chapman  v.  Chapman  (1874), 
L.  B.  17  Eq.  350. 

Burial  grounds. — ^When  the  freehold  of  a  burial  ground  is  vested  in  a 
rector,  and  he  has  enjoyed  the  right  to  the  burial  fees,  he  is  the  person 
entitled  under  this  section  to  apply  for  the  investment  and  to  receive  the 
dividends,  whatever  may  be  the  ultimate  destination  of  the  corpus,  although 
the  burial  ground  may  have  been  closed  for  burials  under  an  Order  in 
Council,  and  at  the  time  when  it  was  taken  may  have  been  entirely  unproduc- 
tive {Er  parte  Bector  of  Liverpool  (1870),  L.  R.  11  Eq.  15  ;  ExparU  Bector 
of  St,  Martin's,  Birmingham  (1870),  L.  R.  11  Eq.  23).  As  to  the  ultimate 
destination,  see  Ex  parte  Vicar  of  St.  BotolpKs,  Aldgate,  [1894]  3  Ch.  544. 

Where  the  ground  was  vested  in  the  vicar  and  churchwardens,  but  the 
fees  had  been  payable  to  certain  church  trustees  by  the  churchwardens  who 
received  them  in  the  first  instance,  an  application  for  investment  by  the 
church  trustees  and  payment  of  the  dividends  to  them  was  refused  ;  but  on 
presentation  of  a  second  petition  by  the  Attorney-General  praying  for  a 
scheme,  an  order  was  made  directing  the  dividends  to  be  paid  to  the  trustees, 
the  court  holding  that  it  had  jurisdiction  upon  the  two  petitions  {In  re 
St.  PoMcras  Burial  Ground  (1866),  L.  R.  3  Eq.  173).      As  to  the  ownership 
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Sect.  7€L      of  the  freehold  of  a  churchyard,  see  Champneya  ▼.  ArrounnUth  (1867),  L.  B. 

3  C.  P.  107. 

NoTB.  j^  ^  compensation  for  disused  burial  grounds,  see  cases  cited  in  note  to 

8.  63,  atUe,  p.  97. 

"  Until  the  money  can  be  so  applied  it  may    ...    be  inTested." 

— By  23  &  24  Vict.  c.  38,  the  Lord  Chancellor,  with  the  advice  of  certain 
judges,  was  empowered  to  make  general  orders  as  to  the  investment  of  cash 
under  the  control  of  the  court.  That  power  is,  by  the  Judicature  Acts, 
transferred  to  the  judges  of  the  Supreme  Court  of  Judicature,  and  the 
investment  of  cash  under  control  of  or  subject  to  the  order  of  the  court  is 
governed  by  Order  22,  r.  17  of  the  Bules  of  the  Supreme  Court.  The 
present  rule  came  into  operation  on  November  26th,  1888,  but  it  has  been 
extended  by  r.  17a  to  debenture  stock  in  Isle  of  Man  local  loans,  by 
the  insertion  of  the  words  in  italics.  Bule  1  of  the  Bules  of  the  Supreme 
Court,  October,  1899,  extended  the  rule  to  debenture  stock  of  the  city  of 
London  of  June,  1897,  and  other  metropolitan  stocks  were  added  by  Bules 
of  the  Supreme  Court,  July,  1901,  r.  3.  As  extended,  it  provides  as 
follows  : 

Order  22,  r.  17. — Cash  under  the  control  of,  or  subject  to  the 
order  of  the  court  may  be  invested  in  the  following  stocks,  funds, 
or  securities  ;  namely — 

Two  and  Three-quarters  per  cent.  Consolidated  Stock  (to  be  called 

after  the  5th  of  April,  1903,  Two  and  a- Half  per  cent.  Consolidated 

Stock) : 
Consolidated  Three  Pounds  per  cent.  Annuities : 
Reduced  Three  Pounds  per  cent.  Annuities : 
Two  Pounds  Fifteen  Shillings  per  cent.  Annuities : 
Two  Pounds  Ten  Shillings  per  cent.  Annuities : 
Local  Loans  Stock  under  the  National  Debt  and  Local  Loans 

Act,  1887: 
Exchequer  Bills : 
Bank  Stock : 

India  Three  and  a-Half  per  cent.  Stock  : 
India  Three  per  cent.  Stock  : 
Indian  guaranteed  railway  stocks  or  shares,  provided  in  each  case 

that  such  stocks  or  shares  shall  not  be  liable  to  be  redeemed  within 

a  period  of  fifteen  years  from  the  date  of  investment : 

Stocks  of  Colonial   Governments   guaranteed   by   the   Imperial 

Government : 

Mortgage  of  freehold  and  copyhold  estates  respectively  in  England 

and  Wales : 

Metropolitan  Consolidated    Stock,  Three  Pounds  Ten  Shillings 

per  cent. : 

Three  per  cent.  Metropolitan  Consolidated  Stock : 

Two  and  a-Half  per  cent.  Metropolitan  Consolidated  Stock  : 

Two  and  a-Half  per  cent.  London  County  Consolidated  Stock  : 

Three  per  cent.  London  County  Consolidated  Stock  : 

Inscribed  Two  and  a-Half  per  cent.  Debenture  Stock  issued  by 

the  Corporation  of  London,  and  secured  by  a  trust  deed,  dated  the 

24th  June,  1897. 
Debenture,    preference,    guaranteed,    or    rentcharge    stocks    of 

railways  in  Great  Britain   or  Ireland   having  for  ten  years  next 
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Note. 


before  the  date  of  investment  paid  a  dividend  on  ordinary  stock  or     Sect.  70. 
shares : 

Nominal  debentures  or  nominal  debenture  stock  under  the  Local 
Loans  Act,  1875,  or  under  the  Isle  of  Man  Loans  Act,  1880,  provided 
in  each  case  that  such  debentures  or  stock  shall  not  be  liable  to 
be  redeemed  within  a  period  of  fifteen  years  from  the  date  of 
investment. 

Bale  18.  Every  application  for  the  purpose  of  the  conversion  of 
any  stocks,  funds,  or  securities  into  any  other  stocks,  funds,  or 
securities  authorised  by  the  last  preceding  rule,  shall  be  served 
upon  the  trustees  thereof,  if  any,  and  upon  such  other  persons,  if 
any,  as  the  court  or  judge  shall  think  fit. 

There  existed  for  some  time  a  doubt  as  to  whether  money  paid  into  court 
ODder  the  Lands  Clauses  Act  was  '^cash  under  the  control  of  the  court'* 
within  the  meaning  of  23  &  24  Vict.  c.  38,  and,  consequently,  it  was  doubtful 
whether  the  money  would  be  invested  in  the  securities  mentioned  in  the 
orders  made  pursuant  thereto.  It  is  now  settled  that  such  money  is  cash 
onder  the  control  of  the  court  {Ex  parte  Si.  John  the  Baptist  College ^  Oxford 
(1882),  22  Ch.  D.  93,  where  the  previous  authorities  are  cited  and  discussed). 
This  case  has  been  followed  in  the  case  of  Re  Brotmi  (1890),  59  L.  J.  Ch. 
530,  where  the  investment  was  altered  into  preference  stock  of  a  railway 
company  under  the  above  order ;  and  see  In  re  Gaselee^  [1901]  1  Ch.  924. 
For  a  case  under  a  private  Act,  see  Jackson  v.  Tyas  (1883),  52  L.  J.  Ch.  830. 

When  the  money  is  paid  in,  in  respect  of  settled  land,  it  may  be  invested 
hy  as.  32  and  21  (1)  of  the  Settled  Land  Act,  1882,  ante,  p.  142,  in  securities 
which  the  trustees  of  the  settlement  are  by  the  settlement  or  by  law 
authorised  to  invest  trust  money.  See  In  re  Hanhury's  Trust,  W.  N.  (1883), 
110, 

"Aooonntant-CFeneral"  is  now  the  Paymaster-General.  See  note  to 
&  69,  anU,  p.  133. 

The  Paymaster-General's  authority  for  carrying  out  the  order  is  the 
schedule  to  the  order,  a  copy  of  which  is  directed  to  be  sent  to  him  by  the 
r^pstrar,  who  draws  up  and  enters  the  order  (Supreme  Court  Funds  Rules 
(1894),  23 — 25).  The  paymaster,  on  receipt  of  the  copy  schedules,  forth- 
with draws  up  the  necessary  directions  for  payment  out  of  the  money  or  for 
investment.  Sales  of  securities  in  pursuance  of  an  order,  of  which  a  copy 
has  been  received  in  the  pay  office,  shall  be  made  by  the  paymaster  upon 
application  by  or  on  behalf  of  the  persons  interested  therein,  and  such  appli- 
aticHi  may  be  sent  by  post  (r.  47).  The  official  broker  must  be  employed. 
As  to  oosta  of  brokerage,  see  In  re  Gaselee,  [1901]  1  Ch.  924,  and  notes  to 
8.  80,  post. 

Fonnerly  it  was  necessary  to  take  the  original  order  to  the  pay  office,  and 
to  request  that  each  particular  direction  should  bo  carried  out  when  required, 
and  the  solicitor  might  be  made  personally  liable  if  he  neglected  .to  do  so. 
See  BaUeu  v.  Wedgirood  Coal  ami  Iron  Co.  (1886),  31  Ch.  D.  346).  The 
Consolidated  Fund  of  the  United  Kingdom  is  liable  to  make  good  the  default 
of  the  Paymaster-General  (Chancery  Funds  Act,  1872  (35  &  36  Vict.  c.  44), 
8.  5 ;  and  see  SlaUr  v.  SlaUr  (1888),  58  L.  T.  149). 

Applicaiiofis  for  Investments. 

Petition  or  smnmoiiB. — The  procedure  is  now  regulated  by  Order  55, . 
r.  2  (1),  (2),  (3),  and  (7),  which  are  set  out  hereunder. 

From  these  it  appears  that  applications  for  interim  and  permanent  invest- 
ments should  now  be  made  in  chambers  by  summons,  except  in  difficult 
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Sect.  70.      cases  or  where  for  other  reasons  procedure  by  petition  is  cheaper.     Applica- 

- —  tions  for  payment  out  or  transfer  should  also  be  made  by  summons  if  the 

NoTK.        amount  is  under  £1,000,  or  where  there  has  been  a  judgment  or  order 

declaring  the  rights  or  where  the  title  depends  only  upon  proof  of  the 

identity,  or  the  birth,  marriage,  or  death  of  any  person.     In  other  cases  the 

procedure  wiU  still  be  by  petition. 

Rules  of  Supreme  Court,  Order  LV. 

Rule  2.  The  business  to  be  disposed  of  in  chambers  by  judges  of 
the  Chancery  Division,  shall  consist  of  the  following  matters,  in 
addition  to  the  matters  which  under  any  other  rule  or  by  statute 
may  be  disposed  of  in  chambers  : 

(1)  Applications  for  payment  or  transfer  to  any  person    of  any 

cash  or  securities  standing  to  the  credit  of  any  cause  or 
matter  where  there  has  been  a  judgment  or  order  declaring 
the  rights  or  where  the  title  depends  only  upon  proof  of 
the  identity  or  the  birth,  marriage,  or  death  of  any  person : 

This  sub-section  is  not  restricted  or  qualified  in  its  operation  by  any  of 
the  following  sub-sections,  so  that  when  money  has  been  paid  into  court 
under  the  Lands  Clauses  Act,  and  the  rights  of  the  parties  have  been  declared 
by  previous  orders  of  the  court,  the  application  for  payment  out  or  transfer 
should  be  made  by  summons,  although  the  amount  exceed  £1,000  (J»  re 
Brandram  (1883),  25  Ch.  D.  366  ;  Re  Broadwood  (1886),  55  L.  J.  Ch.  646  ; 
rf.  Re  Barker,  W.  N.  (1884)  237).  This  applies  also  to  the  carrying  over  of 
a  fund  to  the  credit  of  another  action  {Re  Lattcashire  and  Yorkshire  Rail.  Co, 
(1895),  72  L.  T.  627). 

Where  the  amount  exceeds  £1,000  and  there  is  no  real  difficulty,  the  title 
depending  only  upon  proof  of  identity  and  birth  of  applicant,  the  application 
should  apparently  be  made  by  summons  {Bates  v.  Moore  (1888),  38  Ch,  D. 
381  ;  Re  Broadwood  (1886),  55  L.  J.  Ch.  646  ;  but  see  to  the  contrary.  Re 
Rhodes  (1886),  31  Ch.  D.  499).  But  if  there  has  been  no  order  declaring 
the  rights  of  the  parties,  and  the  title  does  not  depend  only  on  the  proof  of 
the  death  of  any  person,  the  application  should  be  made  by  petition  {Re 
Evam  (1886),  54  L.  T.  527). 

If  the  title  involves  also  a  question  of  construction  of  a  will  or  other 
instrument,  it  would  appear  to  be  doubtful  whether  application  should  be 
made  under  this  rule  or  not.  Kkkkwich,  J.,  in  Re  Hicks  (1894),  70  L.  T. 
529,  decided  it  could  not,  but  also  stated  that  there  was  a  diversity  of 
opinion  as  to  this  among  the  judges  of  the  Chancery  Division.  See  Re  Birkin^ 
[1901]  W.  N.  33. 

Where  the  application  has  been  made  by  summons  but  the  proper  proce- 
dure was  by  petition,  the  costs  of  the  summons  may  be  allowed  on  the 
petition  if  the  application  by  summons  was  made  reasonably  {In  re  Jellands 
Trusts,  W.  N.  (1888)  42). 

(2)  Applications  for  payment  or  transfer  to  any  person  of  any 

cash  or  securities  standing  to  the  credit  of  any  cause  or 
matter  where  the  cash  does  not  exceed  £1,000  or  the 
securities  do  not  exceed  £1,000  nominal  value : 

Applications  for  payment  or  transfer  of  sums  paid  into  court  under  the 
Lands  Clauses  Act  when  under  £1,(XK)  should  now  be  made  by  summons 
{Ex  parte  Maidstotte,  etc.  Rail.  Co.  (1883),  25  Ch.  D.  168  (in  which  case 
the  money  was  paid  in  under  s.  85  of  the  Lands  Clauses  Act) ;  In  re  Madgwick 
(1883),  25  Ch.  D.  371  ;  In  re  Caltwi's  Will  (1883),  25  Ch.  D.  240). 

Where  several  sums  were  in  court,  paid  in  by  several  public  bodies  in 
respect  of  charity  lands  and  application  was  made  for  transfer  of  the  whole 
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amoant  into  the  names  of  the   official  trustees  of  charitable  funds,  the     Sect.  70. 
^plication  was  held  rightly  to  have  been  made  by  petition,  although  some  r — 

of  the  funds  ipaid  in  were  under  £1,000  (Re  the  Rector  of  St,  Alhan's,  Wood        ^^*- 
Sfrerf  (1891),  66  L.  T.  51).     The  costs  payable  by  those  bodies  who  have 
paid  in  sums  under  £1,000  would  probably  be  limited  to  the  amount  of  the 
costs  or  summons  {Attorney -General  v.   St  John's  Hogpital,  Bath,    [1893] 
3  Cb.  ir>l  ;  and  see  s.  80,  post). 

Where  the  fund  in  court  exceeds  £1,000,  but  the  share  of  the  applicant 
is  lesR  than  £1,000,  it  would  appear  that  the  application  should  be  by 
petition  (J/ay  v.  Dowse,  W.  N.  (1884)  122  ;  Re  Evans  (1886),  54  L.  T.  527). 

Where  the  cash  in  court  and  the  nominal  value  of  the  securities  together 
exceed  £1,000,  the  proper  procedure  is  by  petition  {Re  Uaworth,  W.  N. 

(1885)  48). 

Where  the  cash  paid  in  does  not  exceed  £1,000,  but  when  the  interest 
iccrued  is  added  thereto  the  amount  exceeded  £1,000,  a  petition  would 
appear  to  be  proper  (JSr  parte  Trustees  of  Finshury  Savings  Bank,  W.  N. 

(1886)  150). 

Where  the  costs  of  a  petition  are  not  more  than  would  have  been  incurred 
on  a  summons,  they  will  be  allowed  {In  re  Arttold,  W.  N.  (1887)  122  ; 
1h  ft  Earl  de  Grey's  Estate,  W.  N.  (1887)  241),  and  if  procedure  by 
summons  be  the  proper  course,  the  applicant  who  proceeds  by  petition  will 
be  at  least  allowed  thereon  costs  equal  to  that  which  he  would  have  incurred 
on  summons  {Re  Broadwood  (1886),  55  L.  J.  Ch.  646  ;  Re  Lancashire  and 
Yorkshire  Rail.  Co,,  SlaUr  v.  Slater  (1895J,  72  L.  T.  627,  where  the  costs 
allowed  were  such  costs  as  would  have  been  incurred  on  a  summons 
adjourned  to  a  judge  and  attended  by  counsel). 

(3)  Applications  for  payment  to  any  person  of  the  dividend 
or  interest  on  any  securities  standing  to  the  credit  of 
any  cause  or  matter,  whether  to  a  separate  account  or 
otherwise  : 

As  to  the  parties  entitled  to  dividends  or  interest,  see  in  this  note,  "  Of  the 
party  who  would  have  been  entitled  to  the  rents  and  profits,"  p.  153,  supra. 

(7)  Applications  for  interim  and  permanent  investment  and  for 
payment  of  dividends  under  the  Lands  Glauses  Consolida- 
tion Act,  1845,  and  any  other  Act  whereby  the  purchase 
money  of  any  property  sold  is  directed  to  be  paid  into 
court : 

Although  the  Lands  Clauses  Act  provides  that  such  applications  shall  be 
made  by  petition,  that  proviso  is,  nevertheless,  repealed  by  the  above  rule 
{Ea  parte  Mayor  of  London  (1883),  25  Ch.  D.  384). 

Where  funds  paid  into  court  by  a  railway  company  for  land  belonging  to 
a  college  are  applied  for  to  be  laid  out  in  college  buildings,  the  application 
ahoold  be  by  petition,  as  it  is  practically  a  payment  out  to  a  body  who 
undertake  to  apply  it  in  a  certain  way  {Ex  parte  Jesus  College,  Cambridge 
(1884),  50  L.  T.  583). 

Where  applications  are  made  that  the  money  paid  in  under  the  Lands 
Clauses  Act  may  be  applied  in  improvements  under  the  Settled  Land  Acts, 
the  proper  procedure  would  appear  to  be  by  summons,  but  if  it  is  cheaper 
or  more  expeditious  to  proceed  by  petition,  the  applicant  may  proceed  in 
that  way,  and  will  be  allowed  the  costs  of  a  petition.  His  choice,  however, 
rests  with  himself  and  he  makes  it  at  his  own  peril  {In  re  Bethlehem  and 
Bridetrell  HospiUtls  (1885),  30  Ch.  D.  541  ;  and  see  Chittv,  J.,  in 
Re  Broadwood  (1886),  55  L.  J.  Ch.  646,  on  the  cases  where  petitions  are 
preferable  to  summooses. 
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Sect.  70.         Applications  for  investment  may  be  made  by  petition  if  the  matter  is 
^ —         complicated  (Re  Siaffonffs  Charity  (1887),  57  L.  T.  846  ;  Re  Jackson,  W.  N. 
JMOTE.        (1894)  50),  or  if  it  is  not  more  expensive  (Re  de  Grey's  Estate,  W.  N.  (1887) 
241  ;  Re  Hargreare's  Trust  (1888),  58  L.  T.  367). 

Where  on  petition  a  smn  is  ordered  to  be  paid  out  to  be  applied  in  the 
construction  of  a  sewer,  and  it  is  found  that  a  further  sum  under  £1,000  is 
necessary,  the  proper  procedure  is  to  apply  by  supplemental  petition,  and 
the  body  paying  in  will  be  ordered  to  pay  the  costs  of  both  (Re  Sanders 
(1894),  70  L.  T.  756). 

Practioe  generally. — Death  of  party  applying, — After  an  order  had  been 
made  for  inquiries,  on  a  petition  for  payment  out,  the  sole  petitioner  died, 
but  leave  was  given  to  the  executors  to  carry  on  the  petition  (In  re  Atkins 
Estate  (1875),  1  Ch.  D.  H2  ;  Re  Youl  (1873),  L.  R.  16  Eq.  107).  Similarly, 
where  a  rector  died,  the  proceedings  were  carried  on  with  the  consent  of  the 
new  rector  (Ex  parte  Rector  of  Lea  (1852),  21  L.  J.  Ch.  776  ;  and  see 
Re  Staggoll  (1867),  15  W.  R.  974). 

Before  the  Judicature  Acts  a  petitioner  was  substituted  in  a  case  where 
the  petitioner  died  after  a  petition  under  the  Leases  and  Sale  of  Settled 
Estates  Act  had  been  served  and  advertised  (/»  re  Wilkinson's  Settled  Estates 
(1869),  L.  B.  9  Eq.  71). 

By  Order  17,  r.  4,  of  the  Rules  of  the  Supreme  Court,  the  order  for  a 
new  party  is  obtained  ex  parte  in  the  Chancery  Division  by  petition 
^*  of  course  "  at  the  registrar's  chambers,  or  motion  handed  to  the  registrar 
in  court. 

Consent  of  Charity  Commissiofters. — The  sanction  of  the  Charity  Commis 
sioners  is  not  required  for  a  reinvestment  of  a  fund  belonging  to  a  charity 
{Re  Lister's  Hospital  (1855),  6  D.  M.  &  G.  184),  as  to  which  see  Bramtd  v. 
Eirl  of  Devon  (1868),  L.  R.  3  Ch.  800,  p.  806  ;  /« ?«  Cheshunt  College  (1855). 
1  Jur.  (N.S.)  995  ;  cf  In  re  St.  Giles'  Volunteer  Corps  (1858),  25  Beav.  313  ; 
Re  William  of  Kyngeston's  Charity  (1881),  30  W.  R.  78.  As  to  whether 
their  sanction  is  required  when  the  money  is  paid  out  or  applied  under  the 
Act,  see  notes  to  s.  69,  ante^  p.  151. 

A^  to  the  consent  of  the  Board  of  Agriculture  in  the  case  of  money  in 
court  in  respect  of  land  belonging  to  a  college,  see  Ex  parte  King's  College, 
Cambridge,  [1891]  1  Ch.  333. 

Dealing  with  other  fmids  on  same  applicatiofi, — If  there  are  other  funds 
in  court  besides  that  paid  in  under  the  Lands  Clauses  Act,  they  may  be 
dealt  with  on  the  same  application  (Re  Southampton  attd  Dorchester  Rail. 
Co,,  Ex  parte  King's  College,  Cambridge  (1852),  5  De  G.  &  Sm.  621). 
Similarly  funds  paid  in  by  different  companies  under  the  Lands  Clauses  Acts 
may  be  dealt  with  on  the  same  application  (Ex  parte  Sheffield  (1855). 
21  Beav.  162),  and  when  two  funds  paid  into  court  under  the  Liands  Clanaes 
Act  have  been  dealt  with  by  different  judges  of  the  Chancery  Division,  the 
court  will  give  leave  to  present  one  petition  in  both  matters  in  one  court 
(In  re  Lord  Arden's  Estates  (1875),  L.  R.  10  Ch.  445,  and  see  Re  Browse's 
Tnists  (1866),  14  L.  T.  (n.s.)  37).  And  where  both  funds  are  to  be  invested 
together  in  the  purchase  of  land,  the  proper  course  is  to  make  one  applica- 
tion, and  if  two  are  made  the  costs  of  one  only  may  be  allowed  (In  re  Gore- 
Langtofi's  Estates  (1875),  L.  B.  10  Ch.  328). 

Where  an  order  has  been  made  in  one  branch  of  the  division  subsequent 
applications  should  be  made  to  the  same  branch.  (Order  5,  r.  9  (2),  of  the 
Rules  of  the  Supreme  Court.) 

The  transfer  from  one  judge  of  the  Chancery  Division  is  made  by  the  Lord 
Chancellor,  under  Order  49,  r.  1,  and  not  by  the  Lords  Justices  as  formerly 
(Re  Boyd  (1875),  1  Ch.  D.  12,  and  see   Memorandum,  1  Ch.  D,  41,     The 
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usaal  ooune  is  to  obtain  the  consent  of  the  parties  in  writing  and  enter     Sect.  70. 

a  petition  to  the  Lord  Chancellor,  which  is  left  with  his  secretary  at  the         

House  of  Lords.     If  consent  of  the  parties  is  not  obtained,  application        Note. 
should  be  made  to  the  Lord  Chancellor  in  court.      (See  Memorandum, 
1  Ch.  D.  41.) 

Service. — ^As  to  the  persons  who  ought  to  be  served,  see  notes  to  s.  80, 
where  the  qu^ion  of  costs  is  dealt  with. 

Fonn  of  petition  or  siiiiiiiioii8.^When  the  company  apply  for  the  pay- 
ment out  on  behalf  of  the  person  entitled,  the  petition  or  summons  should 
be  sealed  with  the  seal  of  the  company  {Er  parte  Maidstone  Rail.  Co.  (1883), 
25  Oi.  D.  168  ;  In  re  Madgwick  (1883),  25  Ch.  D.  371). 

The  summons  should  be  an  originating  summons,  unless  there  has  been 
any  previous  dealing  with  the  fund,  then  an  ordinary  summons  is  required. 
See ''Daniel's  Chancery  Forms,"  5th  ed.,  pp.  1112,  et  seq.  By  Order  71, 
r.  1  (a)  ''originating  summons"  means  every  smnmons  other  than  a  summons 
in  a  pending  cause  or  matter.  By  Order  54,  r.  4b,  an  originating  summons 
is  required  to  be  in  the  Forms  Nos.  1a,  1b,  1g,  or  1h,  Appendix  K,  with  such 
\'ariation8  as  circumstances  require.  It  is  to  be  prepared  by  the  applicant 
or  his  solicitor,  and  sealed  in  the  central  office,  such  sealing  to  be  deemed 
the  issue  ;  the  person  obtaining  the  summons  must  leave  at  the  central  office 
a  copy,  which  shall  be  filed  and  stamped.  The  stamp  is  10«.  The  name 
and  address  of  applicant  must  be  given,  and  a  certificate  is  required  that  no 
previous  application  has  been  made  in  the  matter. 

The  practice  on  originating  summons  is  regulated  by  Rules  of  the  Supreme 
Court,  Orders  54,  54a,  54b  and  54c. 

T\de  in  summons  or  jpetition, — From  the  table  of  titles  given  in  the 
Annual  Practice,  1902,  p.  1068,  as  adopted  by  the  Practice  Masters,  it  is 
provided  that  in  all  cases  where  a  petition' is  presented,  or  an  originating 
sommonfl  is  issued  under  the  authority  of  an  Act  of  Parliament,  the  petition 
or  gammons  must  be  entitled  in  a  substantial  matter  (as  the  first  title),  and 
abo  in  the  matter  of  the  particular  Act  as  well  as  any  general  Act  applicable. 
If  it  be  a  railway  or  other  local  Act,  and  under  its  powers  a  portion  of  any 
estate  under  settlement,  or  of  any  estate  of  any  testator  or  intestate  has  been 
taken,  the  petition  or  summons  must  be  entitled  in  the  manner  of  such 
settlement,  or  of  the  estate  of  such  testator  or  intestate,  and  in  the  matter  of 
the  credit  to  which  the  money  has  under  the  special  Act  been  paid,  and  in 
the  matter  of  the  general  Act  or  Acts. 

The  following  examples  are  given  : 

Example  /. 

19        ,  W.,  No 
In  the  matter  of  the  Estate  of  G.  W.,  deceased. 
ExjMrte  the  Railway. 

Id  the  matter  of  the  Railway  Act,  18      ,  the  vendors,  J.  S.  and  li.  S.. . 

tnu^eea  of  the  estate  of  6.  W.,  deceafMHl,  vendors  withoat  imwer  of  Rale,  and 

In  the  matter  of  the  Lands  Clanses  Consolidation  Acti«,  1845, 1860,  and  1869  (jin 
the  ease  may  he). 

Example  I  J, 

19        ,  T.,  No. 
In  the  matter  of  the  Estate  of  W.  T.,  an  infant. 
Br  parte  the  Metropolitan  Board  of  Works. 
In  the  matter  of  the  Metropolitan  Street  Improvement  Act,  1888. 
The  vendor,  W.  T.,  an  infant. 
In  the  matter  of  the  Land8  Clauses  Consolidation  Acts,  1845,  1860,  and  18(;9. 


lt)0  Lands  Clauses  Consolidation  Act,  1*^45. 

Sect.  70. 

Example  III, 

Nora-  1»        ,J.,No. 

Id  the  matter  of  the  triLstn  of  the  settlement  made  on  the  marriage  of  J.  J.  and  8.. 
his  wife. 

Er  wirte  the  Metropolitan  Board  of  Works. 

In  the  matter  of  the  Metropolitan  Street  Improvement  Act  188M. 

The  vendors,  J.  S.  and  U.  J.,  trustees  of  settlement  of  J.  J.  and  S.,  his  wife  with- 
out power  of  sale. 

In  the  matter  of  the  I^nds  Clauses  Consolidation  Acts,  1845,  1860,  and  1869. 

If  land  belonging  to  a  rector,  vicar,  or  other  corporate  body,  then  it  ronst  be 
entitled  ex  parte  the  rector,  vicar,  or  corporate  body,  as  the  case  may  be,  and  in  the 
matter  of  the  Act  or  Acts,  thus  : 

Example  IV. 

19        ,  VV.,  No. 
Ex  parte  the  Rector  of  W.,  in  the  county  of 
Ex  iHtrte  the  Railway  Company. 

In  the  matter  of  the  Railway  (Additional  Powers)  Act,  19      .    The  vendor, 

Rector  of  VV.,  without  power  of  sale. 

In  the  matter  of  the  I^nds  Clauses  Consolidation  Acts  l^^^i  \^^>  and  1869. 

Evidence. — An  affidavit  of  title  is  required  by  Order  52,  r.  18,  which  is 
as  follows : 

Rule  18.  In  the  case  of  applications  under  Acts  of  Parliament 
directing  the  purchase  money  of  any  property  sold  to  be  paid  into 
court,  any  persons  claiming  to  be  entitled  to  the  money  so  paid  in 
must  make  an  affidavit  not  only  verifying  their  title,  but  also  stating 
that  they  are  not  aware  of  any  right  in  any  other  person,  or  of  any 
claim  made  by  any  other  person,  to  the  sum  claimed,  or  to  any 
part  thereof,  or,  if  the  petitioners  are  aware  of  any  such  right  or 
claim,  they  must  in  such  affidavit  state  or  refer  to  and  except  the 
same. 

A  tenant  for  life  must  state  that  no  other  person  is  entitled  {Re  Milne^s 
Estate  (1863),  8  L.  T.  (n.s.)  199).  An  affidavit  is  usually  required,  even 
though  the  application  deals  with  the  income  only  and  is  made  by  a  large 
public  body  {Ex  parte  St.  Mary'n  College,  WineheMer  (1866),  14  W.  R,  78H  : 
Re  Byron's  Chanty,  W.  N.  (1883)  67).  The  affidavit  of  the  clerk  of  the 
trustees  of  a  public  charity  has  been  held  sufficient  (Re  Edicard  VI.  Almn- 
houses  (ISdH)^  16  W.  R.  841),  and  in  one  case  the  affidavit  has  been  dispensed 
with  (Re  Magdalen  College,  Oxford  (1880),  42  L.  T.  822). 

The  affidavit  by  the  tenant  for  life  has  been  dispensed  with  when  the 
tenant  was  very  old  and  infirm,  and  the  executors  of  the  will  under  which 
she  claimed  had  made  an  affidavit  (Re  Smith's  Leaseholds  (1866),  14  W.  R. 
949  ;  but  see  Ex  parte  HolUck  (1846),  4  Rail.  Cas,  498). 

The  affidavit  ought  not  to  be  made  by  the  solicitor  of  the  applicant,  but 
by  the  applicant  himself  (Re  Londott  and  North  Western  Rail.  Co.  (1852), 
1  W.  R.  60).  But  in  case  of  illness  the  order  has  been  made  on  the  affidavit 
of  the  solicitor  (In  re  Halsey's  Estate,  W.  N.  (1870)  68). 
«  The  affidavit  of  one  of  four  joint  mortgagees  has  been  held  sufficient  (/» 
re  Vale  of  Neath  Railway  Act,  W.  N.  (1866)  78),  and  where  ten  persons 
applied  for  payment  out  of  the  fund,  being  each  entitled  to  a  share  in  the 
fund  under  a  will,  the  affidavit  of  the  surviving  trustee  of  the  will  was  held 
sufficient  (In  re  Hatty's  Tmsts,  W.  N.  (1877)  212). 

When  a  person  claims  to  be  entitled  to  a  fund  on  his  attaining  twenty -one. 
the  affidavit  of  an  independent  person  is  usually  required  as  to  his  age.  but 
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an  affidavit  by  himself  verifying  his  certificate  of  baptism  has  been  accepted     Sect.  70. 
(/«  re  Bailey's  SeUUmeni,  W.  N.  (1886)  80).  - — 

Proof  of  no  incnmbraTu^e. — Where  money  in  court  represents  real  estate, 
there  most  be  an  affidavit  that  there  are  no  incumbrances.  In  applications 
for  payment  out  of  money  under  the  Lands  Clauses  Acts,  such  affidavit  is 
always  required,  and  it  ought  to  be  made  by  the  applicant.  A  tenant  in 
tail,  for  example,  who  executes  a  disentailing  deed,  and  so  becomes  entitled 
to  payment  out,  should  make  such  an  affidavit  {Williams  v.  Ware  (1888), 
57  L.  J.  Ch.  497  ;  Tkornhill  v.  Millhanh  (1864),  12  W.  R.  523). 

Married  tooman. — In  cases  prior  to  the  Married  Women*s  Property  Act, 
1883,  where  the  fund  belonged  to  a  married  woman  or  widow,  an  affidavit  of 
no  settlement  was  required  {Elrington  v.  Elrington  (1869),  4  Drew.  545). 
The  affidavit  was  required  to  state  either  that  there  was  no  settlement  at  all, 
or  that  there  was  a  settlement  (which  had  to  be  produced),  and  that  it  did 
not  affect  the  fund.  It  was  not  sufficient  to  say  that  the  fund  was  not  settled 
{BriUetiY.  Britten  (1846),  9  Beav.  143,  see  note  thereto  for  form  of  affidavit). 
The  affidavit  of  no  settlement  in  the  case  of  married  women,  was  required  to 
be  made  by  the  husband  and  wife,  but  when  the  husband  was  abroad,  the 
court  has  acted  on  the  affidavit  of  the  wife  only  (hlliot  v.  Remmingion  (1839), 
9  Sim.  502  :  Wilkinjum  v.  Schneider  (1870),  L.  B.  9  Eq.  423  ;  Eicart  v.  Chubb 
(1875),  L.  B.  20  Eq.  454).  When  both  husband  and  wife  were  abroad,  the 
affidavit  of  their  solicitor  was  accepted  (Woodimrd  v.  Pratt  (1873),  L.  B.  16  Eq. 
127).  In  case  of  very  small  amounts,  the  affidavit  has  been  dispensed  with 
(Veal  V.  Veal  (1867),  L.  B.  4  Eq.  115  ;  Guest  v.  Neames,  W.  N.  (1884)  227). 

As  the  Married  Women's  Property  Act,  1882,  s.  19,  expressly  excepts 
settlements,  the  old  practice  is  still  continued,  and  an  affidavit  of  no  settle- 
ment is  required  to  be  made  by  the  husband  and  wife. 

In  case  of  a  woman  marrying  or  becoming  a  widow  after  the  order  has 
been  made,  r.  61  of  the  Supreme  Court  Funds  Bules,  1894,  provides  as 
follows : 

Bole.  61.  When  funds  in  oourt  are  by  an  order  directed  to  be 
paid,  transferred,  or  delivered  to  a  woman  in  her  own  right  who  is 
not  married  at  the  date  of  the  order,  or  who,  being  married  at  that 
date,  shall  become  a  widow,  and  such  woman  shall  marry  before 
payment,  transfer,  or  delivery  of  such  funds,  upon  an  affidavit  of 
such  woman  and  her  husband  that  no  settlement  or  agreement  for 
a  settlement  whatsoever  has  been  made  or  entered  into,  before, 
apon,  or  since  their  marriage,  or  in  case  any  such  settlement  or 
agreement  for  a  settlement  has  been  made  or  entered  into,  then  upon 
an  affidavit  of  such  woman  and  her  husband  identifying  such  settle- 
ment or  agreement  for  a  settlement,  and  stating  that  no  other 
aettiement  or  agreement  for  a  settlement  has  been  made  or  entered 
into  as  aforesaid,  and  an  affidavit  of  the  solicitor  of  such  woman  and 
her  husband  that  such  solicitor  has  carefully  perused  such  settle- 
ment or  agreement  for  a  settlement,  and  that,  according  to  the  best 
of  his  judgment,  such  funds  are  not,  nor  is  any  part  thereof,  subject 
to  the  trusts  of  such  settlement  or  agreement  for  a  settlement,  or  in 
any  manner  comprised  therein  or  affected  thereby,  such  funds  shall 
be  paid,  transferred,  or  delivered  to  such  woman  without  the  inter- 
vention or  concurrence  of  her  husband  in  the  same  manner  as  if  she 
had  remained  unmarried.  When  payments  not  exceeding  £50  per 
annum  are  by  an  order  directed  to  be  made  to  a  mother  as  guardian 
of  her  infant  children,  and  such  mother  marries  after  the  date  of  the 

L.C.  M 
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Sect.  T(X     said  order,  such  payments  may  be  made  to  her,  notwithstanding 
j^^        her  marriage,  on  her  separate  receipt. 

Time  for  apidicatioiL — The  tenant  for  life  ia  entitled  to  the  dividends  of 
the  purchase  money,  if  the  promoters  of  the  undertaking  have  taken  posses- 
sion. He  is,  therefore,  entitled  to  apply  for  investment  of  the  fund  in  court, 
although  the  conveyance  has  not  been  executed,  unless  he  has  behaved  in  a 
manner  to  disentitle  him  to  such  dividends  (Re  Wrey's  Settlemetd  (1865), 
13  W.  R.  643,  and  see  Re  Hungerford  (1855),  1  K.  &  J.  413).  The  divi- 
dends have  also  been  ordered  to  be  paid  to  the  tenant  for  life,  although 
there  was  a  dispute  as  to  the  parties  to  the  conveyance  (Ex  parte  Cofield 
(1847),  llJur.  1071). 

Forms  of  order.— For  forms,  see  3  Seton,  6th  ed.,  2417  et  seq, 

1.  Orders  to  pay  Dividettds. 

Private  trustees, — The  court  may  direct  the  payment  of  the  dividends  to 
the  trustees  or  either  of  them.  This  is  not  an  unusual  form  (/»  re  Clinton 
(1860),  6  Jur.  (N.S.)  601  ;  In  re  CouUoti,  W.  N.  (1867)  233  ;  In  re  Pryo/s 
SeUlement,  W.  N.  (1876)  141  ;  In  re  Foy's  Trusts  (1875),  23  W.  R.  744). 
It  would  appear,  however,  that  if  new  trustees  are  substituted  for  the  old 
ones  that  a  new  application  would  be  necessary  under  such  an  order,  and 
it  would  be  better  that  the  order  should  direct  payment  to  the  trastees 
or  to  the  8ur\'ivors  or  sur\'ivor,  and  after  the  death  or  retirement  or  dis- 
charge of  these  trustees  then  to  the  trustees  for  the  time  being  of  the 
settlement.  See  In  re  Metropolitan  Rail.  Co.  and  Maire,  W.  N.  (1876)  245  ; 
In  re  Goe's  Estate  (1854),  3  W.  R.  119  ;  In  re  Pryor,  W.  N.  (1876)  141. 

Co-partners. — When  money  is  ordered  to  be  paid  to  any  persons  as  co- 
partners, such  money  may  be  paid  to  any  one  or  more  of  such  co-partners, 
or  to  the  survivor  of  them  (Supreme  Court  Funds  Rules,  1894,  r.  63). 

Legal  representatives. — When  money  in  court  is  ordered  to  be  paid  to  any 
persons  as  legal  representatives,  it  may  be  paid  to  the  survivors  or  survivor 
on  proof  of  the  death  of  any  of  such  representatives  (Supreme  Court  Funds 
Rules,  1894,  r.  64). 

Successive  life  tenants. — On  the  petition  of  a  man  and  his  wife  who  had 
successive  life  interests  an  order  was  made  for  payment  to  the  wife  for 
life,  and  after  her  death  to  the  husband  for  his  life  {In  re  Hoxce's  Trust 
(1850),  15  Jur.  266).  A  similar  order  was  made  in  the  case  of  a  mother 
and  daughter,  but  the  court  refused  in  the  same  order  to  direct  the  transfer 
of  the  fund  on  the  death  of  the  survivor  (In  re  Lottmde^s  Trust  (1851), 
20  L.  J.  Ch.  422,  and  see  to  the  same  effect  In  re  Brent's  Trust  (I860), 
8  W.  R.  270).  If  the  order  is  not  so  made  a  fresh  application  will  be 
necessary  (In  re  Joliffe's  Entate  (1870),  L.  R.  9  Eq.  668). 

Charities. — The  order  may  be  made  for  payment  of  the  dividends  to  any 
two  of  the  present  trustees  or  to  any  two  of  the  trustees  for  the  time  being 
(In  re  Collins'  Charity  (1851),  20  L.  J.  Ch.  168). 

The  dividends  have  also  been  ordered  to  be  paid  to  the  secretary,  and  to 
his  successors,  the  secretaries  for  the  time  being  of  the  trustees  of  the  charity, 
there  being  no  treasurer  (Re  Codrington's  Charity  (1874),  L.  R.  18  Eq.  658). 

Ecclesiastical  property. — Where  church  land  had  been  taken  the  dividends 
were  ordered  to  be  paid  to  the  then  vicar  of  the  parish,  and  the  church- 
wardens and  overseers  of  the  poor  for  the  time  being  or  either  of  them 
(Er  parte  Churchwardens  of  Bicester  (1848),  5  Rail.  Cas.  702). 

Where  money  was  in  court  in  respect  of  the  purchase  of  land  belonging 
to  the  Archbishopric  of   Canterbury,   an  order  was  made  directing  the 


Orders  for  Application  of  Moneys.  16:-) 

dividends  to  be  paid  to  the  present  Archbishop,  so  long  as  he  shall  continue     Sect.  70. 
Archbishop  of  Canterbury,  and  afterwards  to  the  Archbishop  of  Canterbury         " 
for  the  time  being  {Ex parte  Archbishop  of  Ckmterhnry  (1848),  5  Rail.  Cas.        ^^^^ 
699). 

In  case  of  lands  held  by  corporations  sole  for  charitable  purposes  the 
order  usually  directs  the  payment  of  the  dividends  to  the  rector  or  vicar  for 
the  time  being.  See  Re  Davenant  (1854),  2  W.  R.  344  ;  In  re  Pectrce  (1857), 
24  Beav.  491  ;  Re  Si.  Benefs  (1865),  12  L.  T.  (n.s.)  762  ;  Attorney -Generttl  v. 
Bwndreth  (1842),  1  Y.  &  C.  C.  200 ;  Order,  p.  202. 

2.  Form  of  Order  for  Application  of  Motieys. 

For  forms  of  order  directing  the  application  of  the  moneys  in  court  in 
dischai^  of  incumbrances,  in  investment  in  land,  erection  of  buildings  or 
other  improvements,  and  for  payment  out  to  persons  absolutely  entitled,  see 
Seton,  6th  ed.,  pp.  2426  et  seq. 

In  cases  of  reinvestment  in  land  the  usual  form  is  to  approve  the 
investment,  and  direct  an  inquiry  as  to  whether  a  good  title  can  be  made, 
aod,  if  so,  to  direct  a  conveyance,  to  be  settled  by  the  judge,  and  on  the 
execution  thereof  direct  the  fund  in  court  to  be  dealt  with  as  directed  in  the 
schedule.  See  Ex  parte  Franklyn  (1847),  1  De  G.  &  Sm.  528  ;  Ex  parU 
MeikereU  (1851),  20  L.  J.  Ch.  629. 

Id  some  cases  where  the  amounts  were  small  or  for  other  reasons  the 
inquiry  has  been  dispensed  with,  see  Seton,  p.  2430,  and  cases  there  cited 
which  are  not  reported,  and  Re  Blomfield  (1876),  25  W.  R.  37. 

A  provisional  contract  is  usually  made  prior  to  application,  and  evidence 
of  fitness  stating  the  nature  of  and  facts  relating  to  the  land  is  produced  at 
the  time  of  application  {Re  Kinsey  (1863),  1  N.  R.  303  ;  In  re  Caddich 
(1853),  9  Hare  App.  Ixxxv.).  The  inquiry  as  to  title  is  a  general  one,  and 
not  merely  as  to  whether  it  is  good  according  to  the  conditions  of  sale 
{UppertoK V.  Nickolsan  (1871),  L.  R.  6  Ch.  436 ;  Lavyrie  v. Lees  (1880),  14  Ch. D. 
249,  255  ;  Meyrick  v.  Laws  (1864),  34  Beav.  58).  As  to  what  title  will  be 
accepted.  Re  Sheffield  and  Rotherham  Rail.  Co.  (1853),  1  Sm.  &  G.  App.  iv.  ; 
EiparU  Vicar  of  East  Dereham  (1852),  21  L.  J.  Ch.  677. 

71.  If  such  purchase  money  or  compensation  shall  not  amount  Sums  from 
to  the  sum  of  two  hundred  pounds,  and  shall  exceed  the  sum  of  ^  ^J^ 
twenty  pounds,  the  same  shall  either  be  paid  into  the  bank,  and  deposited 
applied  in  the  manner  hereinbefore  directed  with  respect  to  sums  trosteea. 
amounting  to  or  exceeding  two  hundred  pounds,  or  the  same  may 
lawfully  be  paid  to  two  trustees,  to  be  nominated  by  the  parties 
entitled  to  the  rents  or  profits  of  the  lands  in  respect  whereof  the 
same  shall  be  payable,  such  nomination  to  be  signified  by  writing 
ander  the  hands  of  the  party  so  entitled  ;    and  in  case  of  the 
coverture,   infancy,   lunacy,   or   other   incapacity   of   the  parties 
entitled  to  such  moneys,  such  nomination  may  lawfully  be  made 
by  their  respective  husbands,  guardians,  committees,  or  trustees  ; 
but  such  last-mentioned  application  of  the  moneys  shall  not  bo 
made  unless  the  promoters  of  the  undertaking  approve  thereof, 
and  of  the  trustees  named  for  the  purpose  ;  and  the  money  so 
paid  to  such  trustees,  and  the  produce  arising  therefrom,  shall  be 
by  such  trustees  applied  in  the  manner  hereinbefore  directed  with 
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exceeding 
£20  to  be 
paid  to 
parties. 


respect  to  money  paid  into  the  bank,  but  it  shall  not  be  necessary 
to  obtain  any  order  of  the  court  for  that  purpose. 

**  Such  purchase  money  **  means  the  money  referred  to  in  s.  69. 

"In  the  manner  hereinbefore  directed,"  i.e,,  pursuant  to  ss.  69,  70. 
As  to  sums  paid  under  contract  with  persons  not  absolutely  entitled,  see 
8.73. 

"Shall  not  amoont  to  two  hundred  pounds." — ^When  the  money 
does  amount  to  £200,  ss.  69  and  70  apply.  Where  the  amount  paid  into 
court  exceeded  £200,  but  after  an  investment  in  the  purchase  of  land,  a 
sum  of  £70  only  remained,  that  sum  was  paid  out  to  two  trustees  nominated 
under  this  section  by  the  tenant  for  life  {Re  Kimey  (1863),  1  N.  R.  303). 

In  one  case  where  the  residue  was  £30,  the  court  allowed  it  to  be  paid 
out  to  the  tenant  for  life  on  his  undertaking  to  lay  it  out  in  permanent 
improvements  (Ex  parte  Barrett  (1850),  19  L.  J.  Ch.  415).  But,  generally, 
the  court  will  not  allow  the  amount  to  be  paid  out  to  the  tenant  for  life, 
when  it  exceeds  £20  (In  re  BaUman  (1852),  21  L.  J.  Ch.  691).  As  to  cases 
where  the  residue  is  £20,  or  under,  see  next  section. 

In  an  order  made  under  the  Light  Railways  Act,  1896  (59  &  60  Vict, 
c.  48),  the  limit  may  be  raised  to  £500  (s.  14). 

72.  If  such  money  shall  not  exceed  the  sum  of  twenty  pounds, 
the  same  shall  be  paid  to  the  parties  entitled  to  the  rents  and 
profits  of  the  lands  in  respect  whereof  the  same  shall  be  payable, 
for  their  own  use  and  benefit ;  or  in  case  of  the  coverture,  infancy, 
idiotcy,  lunacy,  or  other  incapacity  of  any  such  parties,  then  such 
money  shall  be  paid,  for  their  use,  to  the  respective  husbands, 
guardians,  committees,  or  trustees  of  such  persons. 

"  The  same  shall  be  i>aid  to  the  jMrties  entitled,"  etc. — Aa  to  who 

are  the  parties,  see  note  to  s.  70,  ante,  p.  153.  Where  the  residue  of  the 
fund  in  court,  after  an  investment  in  land,  does  not  exceed  £20,  it  will  be 
paid  out  to  the  party  entitled  to  the  rents  and  profits  (Re  Lord  Egremont 
(1848),  12  Jur.  618  ;  Ex  parte  RerUtr  of  Loughtmi  (1849),  5  Rail.  Cas.  591  ; 
Re  Hichhi's  Estate  (1853),  1  W.  R.  505  ;  r/  Vicar  of  Bredicoi  (1848), 
5  Rail.  Cas.  209). 

Coverture. — Since  the  Married  Women's  Property  Act,  1882  (45  & 
46  Vict.  c.  75),  this  section  will  not  be  applicable  to  such  property  as 
a  married  women  has  power  of  disposing  of  under  that  Act  (s.  1  (1)  ). 


All  sums 
payable 
under  con- 
tract with 
parsons  not 
absolutely 
entitled,  to 
be  paid  into 
bank. 


73.  AH  sums  of  money  exceeding  twenty  pounds,  which  may 
be  payable  by  the  promoters  of  the  undertaking  in  respect  of  the 
taking,  using,  or  interfering  with  any  lands  under  a  contract  or 
agreement  with  any  person  who  shall  not  be  entitled  to  dispose  of 
such  lands,  or  of  the  interest  therein  contracted  to  be  sold  by  him, 
absolutely  for  his  own  benefit,  shall  be  paid  into  the  bank  or  to 
trustees  in  manner  aforesaid  ;  and  it  shall  not  be  lawful  for  any 
contracting  party  not  entitled  as  aforesaid  to  retain  to  his  own  use 
any  portion  of  the  sums  so  agretul  or  contracted  to  be  paid  for  or 
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in  respect  of  the  taking,  using,  or  interfering  with  any  snch  lands,  Sect.  78. 
or  in  h'eu  of  bridges,  tunnels  or  other  accommodation  works,  or 
for  assenting  to  or  not  opposing  the  passing  of  the  Bill  authorising 
the  taking  of  such  lands,  but  all  such  moneys  shall  be  deemed  to 
have  been  contracted  to  be  paid  for  and  on  account  of  the  several 
parties  interested  in  such  lands,  as  well  in  possession  as  in 
remainder,  reversion,  or  expectancy  :  Provided  always,  that  it 
shall  be  in  the  discretion  of  the  Court  of  Chancery  [in  England  or 
the  Court  of  Exchequer  in  Ireland']  (a),  or  the  said  trustees,  as  the 
case  may  be,  to  allot  to  any  tenant  for  life,  or  for  any  other  partial 
or  qualified  estate,  for  his  own  use,  a  portion  of  the  sum  so  paid 
into  the  bank,  or  to  such  trustees  as  aforesaid,  as  compensation  for 
any  injury,  inconvenience,  or  annoyance  which  he  may  be  con- 
sidered to  sustain,  independently  of  the  actual  value  of  the  lands 
to  be  taken,  and  of  the  damage  occasioned  to  the  lands  held  there- 
vith,  by  reason  of  the  taking  of  such  lands  and  the  making  of  the 
works. 

(a)  These  words  were  repealed  by  the  Statute  Law  Be  vision  Act,  1892 
(55  &  56  Vict.  c.  19). 

«A11  81IIII8  of  money  exceeding  twenty  ponndfl":  r/.  this  with 
as.  70,  71,  a/i/e,  pp.  162,  163. 

"  Under  a  contract." — See  s.  7,  and  notes  thereto,  ariUy  p.  17. 

This  section  in  no  way  affects  the  right  of  persons  under  disability  to 
contract  with  promoters  of  an  undertaking.  A  tenant  for  life  may  enter 
into  any  agreement  that  so  much  money  shall  be  paid  to  him  for  compensa- 
tion by  severance  or  otherwise.  The  mere  fact  that  the  agreement  makes 
it  payable  to  him  will  not  vitiate  the  contract.  The  section  only  applies  as 
between  him  and  the  parties  entitled  to  the  inheritance.  If  he  receives  the 
nioney,  he  holds  it  in  trust  for  them  according  to  the  provisions  of  the 
statute.  The  promoters,  however,  should  pay  the  money  into  court,  and 
this  will  be  a  fulfilment  of  the  agreement  to  pay  to  him  ;  the  court  having 
power  to  allot  to  him  such  portion  of  the  sum  as  compensation  for  such 
injniy  as  he  may  sustain  (Taylor  v.  Chichester  and  Midhurst  Rail,  Co,  (1870), 
L.  B.  4  H.  L.  628). 

"To  retain  to  his  own  nae." — A  tenant  for  life  who  retained  for  his 
own  use  the  sum  of  £3,000,  paid  to  him  in  consideration  of  not  opposing  a 
line  of  railway  was  ordered  to  pay  it  into  court  {Pole  v.  Pole  (1865),  2  Dr. 
&  Sm.  420,  and  see  case  cited  in  preceding  note). 

Where  the  promoters  agreed  to  pay  the  tenant  for  life  interest  at  5  per 
cent,  on  the  purchase  money  from  the  date  of  the  agreement  until  a  convey- 
ance should  be  executed,  the  tenant  for  life  was  allowed  to  retain  it  in  the 
absence  of  any  fraud  {In  re  Hungerford  (1855),  1  Jur.  (n.s.)  845). 

"To  allot  .  .  .  a  portion  .  .  .  for  any  ixunry,"  etc.— Where 
part  of  a  manor  was  taken,  the  lord  of  the  manor  who  was  tenant  for  life 
claimed  a  portion  of  the  money  paid  into  court  as  representing  the  fines  for 
eafnmchiiang,  as  copyhold  lands  when  taken  under  this  Act  are  required  to 
be  enfranchised  by  s.  96  (see  post^  and  note  thereon).  But  as  no  fees  are 
paid  for  enfranchisement  under  that  section,  it  was  held  that  he  was  entitled 
to  no  portion  of  the  fund  in  court.     The  tenant  for  life  gets  instead  the 
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Sect.  IX      interest  on  the  money  paid  in  for  compounding  all  fines,  rents,  and  other 

services  (Re  Sir  T.  M.  WUsopih  Estates  (1863),  32  L.  J.  Ch.  191). 

N(>TK.  ^  claim  by  a  tenant  for  life  without  impeachment  of  waste  in  respect  of 

minerals  under  the  estate,  which  might  have  been  worked  out  in  his  life, 
was  also  refused,  and  the  income  only  ordered  to  be  paid  to  him  (/n  re 
Rohimons  Settlement  Trusts,  [1891]  3  Ch.  129). 

But  where  money  was  paid  in  respect  of  the  non-working  of  coal  mines 
under  s.  78  of  the  Railways  Clauses  Act,  1 845,  and  the  tenant  for  life  under 
the  lease  was  entitled  to  dead  rent  and  royalties,  and  the  coal  would  have 
been  worked  out  in  two  years,  the  tenant  for  life  was  held  entitled  to  more 
than  the  interest.  The  principle  of  apportionment  was  to  treat  the  money 
as  rent  accruing  de  die  in  diem  to  the  tenant  for  life  for  the  period  daring 
which  the  coal  would  have  been  worked  out  (Cardigan  y.  Curzon  Howe 
(1898),  14T.  L.  B.  550). 

Where  a  company,  in  order  to  obtain  the  withdrawal  of  opposition  to  a 
bill,  agreed  to  pay  a  sum  of  money  for  the  construction  of  a  new  road,  and 
paid  the  same  into  court,  a  claim  to  have  this  sum  paid  to  the  tenant  for  life 
was  refused,  but  an  inquiry  directed  as  to  what  part  of  that  sum  ought  to 
be  paid  to  him  for  his  expenses  in  making  the  new  road,  and  the  rest  was 
ordered  to  be  invested  (2te  Duke  of  Marlborough's  Estates  (1849),  13  Jur. 
738). 

Small  sums  have  been  paid  to  the  tenant  for  injury,  inconvenience,  and 
annoyance  (Ex  parte  Rector  of  Little  Steeping  (1848),  6  Rail.  Cas.  207  ;  Re 
Colliss  Estate  (1866),  14  L.  T.  (n.{«.)  352,  where  the  jury  had  assessed  the 
amount  for  such  inconvenience).  Where  part  of  a  glebe  was  taken  by  a 
railway  company,  and  the  rector  suffered  considerable  annoyance  from  the 
works  during  the  construction  of  the  railway,  which  annoyance  was  considered 
in  settling  the  compensation,  the  court  ordered  £100  to  be  paid  to  him  out 
of  the  purchase  money  (In  re  Saunderton  Glebe  Lands,  Ex  parte  Rector  of 
Sfiunderton,  [1903]  1  Ch.  480). 

In  respect  of  costs  arising  under  the  Act. — The  Lands  Clauses  Act  constitTites 
the  tenant  for  life  an  agent,  and  imposes  upon  him  the  duty  of  doing  the 
best  he  can  for  the  estate  ;  he  is,  therefore,  entitled  to  be  repaid  ail  costs 
and  charges  properly  incurred  by  him  in  so  doing. 

Thus,  if  he  has  to  pay  the  costs  of  an  arbitration  for  ascertuning  the 
price  of  land  taken,  owing  to  the  company  having  offered  more  than  the 
amount  awarded,  he  will  be  allowed  these  costs  out  of  the  fund  in  court  if 
he  was  justified  in  requiring  an  arbitration  (/•!  re  Earl  of  Berkeley's  Will 
(1874),  L.  R.  10  Ch.  56  ;  In  re  Aubrey's  Estate  (1853),  17  Jur.  874).  Such 
costs  have  also  been  allowed  to  a  perpetual  curate  (Ex  parte  Whiitcorih 
(1871),  24  L.  T.  (N.8.)  126). 

Costs  of  preliminary  negotiations  will  also  be  allowed  (In  re  Strathmore 
Entates  (1874),  L.  R.  18  Eq.  339  ;  In  re  Oldham's  EsUiU,  W.  N.  (1871)  190). 

Where  the  company  after  paying  the  purchase  money  of  glebe  lands  into 
court,  were  ordered  to  pay  the  cost  of  investment,  but  became  insolvent 
before  doing  so,  an  order  was  made  for  sale  of  some  of  the  fund  in  court 
for  the  purpose  of  paying  the  rector's  costs  (In  re  Glebe  Lands  of  Yeldham 
(1869),  L.  R.  9  Eq.  68). 

A  mortgagee  will  probably  be  allowed  out  of  the  fund  the  costs  of  an 
inquiry  as  to  the  value  of  the  land  beyond  those  allowed  on  taxation  between 
the  public  body  and  himself,  but  the  courts  do  not  make  a  special  order  in 
respect  thereof,  but  the  ordinary  inquiry  will  be  ordered  and  would  appear 
sufficient  if  the  extra  costs  have  been  properly  incurred.  See  Rees  v.  Metro- 
imlitan  Board  of  Works  (1880),  14  Ch.  D.  378  ;  Blackford  v.  Davis  (1869), 
L.  R.  4  Ch.  304). 

In  respect  of  costs  of  opposing  a  bill. — The  costs  of  opposing  a  bill  in 
Parliament  could  not  be  allowed  out  of  the  fund  in  court  under  the  Lands 
Clauses  Act,  because  no  duty  to  oppose  is  imposed  by  that  Act  upon  the 
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tenant  for  Ufe  {In  re  Earl  of  Berkeley's  Will  (1874),  L.  R.  10  Ch.  56  ;  but     Sect.  ?». 
see  In  re  NkhoWs  Entate,  W.  N.  (1877)  154).  — 

The  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  8.  36,  however,  enacts        ^^*- 
as  follows : 

38.  The  court  may,  if  it  thinks  fit,  approve  of  any  action,  defence,  petition 
to  Parliament,  parliamentary  opposition,  or  other  proceeding  taken  or  pro- 
potied  to  be  taken  for  protection  of  settled  land,  or  of  any  action  or  proceeding 
taken  or  proposed  to  be  taken  for  recovery  of  land  being  or  alleged  to  be 
subject  to  a  settlement,  and  may  direct  that  any  costs,  chaises,  or  expenses 
incurred  or  to  be  incurred  in  relation  thereto,  or  any  part  thereof,  be  paid 
out  of  property  subject  to  the  settlement. 

It  has  also  been  held  that  the  court,  under  its  general  jurisdiction,  had 
power  to  direct  the  payment  of  costs  of  opposing  a  bill  out  of  the  capital 
money,  and  has  so  ordered  when  the  costs  were  incurred  prior  to  1883  (In  re 
Ormrod^s  Settled  Egtate,  [1892]  2  Ch.  318  ;  followed  in  In  re  London  County 
Council,  Ex  parte  Pennington  (1901),  84  L.  T.  808  ;  65  J.  P.  536). 

In  the  case  of  a  municipal  corporation,  see  Attorney- General  v.  Mayor  of 
Brecon  (1878),  10  Ch.  D.  204. 

Practice. — The  practice  will  be  governed  by  the  same  cules  as  in  the  case 
of  proceedings  under  s.  70  ;  see  note  '^Applications  for  investment,"  ante, 
p.  155. 

In  cases  where  the  tenant  for  life  claims  a  portion  of  the  fund  under  this 
section,  the  remainderman  should  be  either  made  a  co-petitioner  or  should  be 
aerred  (In  re  Stratknwre  EsUites  (1874),  L.  B.  18  Eq.  339  ;  Re  Collin's  EstaU 
(1866),  14  L.  T.  (N.S.)  352). 

74,  Where  any  purchase  money  or  compensation  paid  into  the  Court  of 
bank  under  the  provisions  of  this  or  the  special  Act  shall  have  may^direct 
been  paid  in  respect  of  any  lease  for  a  life  or  lives  or  years,  or  for  application 
a  life  or  lives  and  years,  or  any  estate  in  lands  less  than  the  whole  respect  of 
fee  simple  thereof,  or  of  any  reversion  dependent  on  any  such  *®**««  .^^ 
lease  or  estate,  it  shall  be  lawful  for  the  Court  of  Chancery  [m  they  may 
England  or  the  Court  of  Exchequer  in  Ireland"]  (a),  on  the  petition  ^^^^  i^^ 
of  any  party  interested  in  such  money,  to  order  that  the  same 
shall  be  laid  out,  invested,  accumulated,  and  paid  in  such  manner 
as  the  said  court  may  consider  will  give  to  the  parties  interested  in 
snch  money  the  same  benefit  therefrom  as  they  might  lawfully 
have  had  from  the  lease,  estate,  or  reversion  in  respect  of  which 
snch  money  shall  have  been  paid,  or  as  near  thereto  as  may  be. 

(a)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act, 
1892. 

This  section  is  substantially  the  same  as  s.  34  of  the  Settled  Land 
Act,  1882,  the  latter  being  apparently  copied  from  s.  74.  Decisions  on  the 
effect  of  one  of  those  sections  ivill,  therefore,  be  authorities  in  respect  of 
the  other.     See  Cotirell  v.  Cottrell  (1885),  28  Ch.  D.  628. 

"  Under  the  provisions  of  this  or  the  special  Act'' — This  refers  to  ss.  69, 
QiUe,  p.  131,  and  76,  post,  p.  171. 

"Laid  out,  inyeffted."— As  to  investments,  see  notes  to  ss.  69  and  70. 

Where  certain  leasehold  houses  were  bequeathed  to  a  person  for  life,  and 
on  death  to  certain  other  persons,  the  purchase  money  was  allowed  to  be 
laid  out  in  the  purchase  of  copyhold  lands  to  be  held  by  two  trustees  upon 
trust  for  the  leaseholder  for  life,  and  on  her  death  upon  trust  to  sell  and 
hold  the  moneys  for  the  persons  entitled  (In  re  Coyte's  Estate  (1851), 
I  am.  (N.S.)  202). 
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Sect.  74.  Similarly,  the  purchase  money  of  leaseholds  has  been  allowed  to  be  laid 

out  in  purchase  of  the  absolute  reversion  in  fee  of  other  leaseholds,  the  land 

NoTK.  being  conveyed  to  a  trustee  for  the  persons  interested  (being  infants) /their 
executors  and  administrators,  until  they  should  attain  twenty-one,  and 
afterwards  to  them  and  their  heirs  (In  re  Brasher' s  Trust  (1858), 
6  W.  B.  406). 

The  court  will  sanction  the  money  being  laid  out  in  the  purchase  of 
freeholds  if  the  proposed  investment  is  substantially  a  settlement  to  like 
uses  (/«  re  Parker's  Estate  (1872),  L.  R.  13  Eq.  495). 

"In  respect  of  any  lease." — The  construction  of  this  section  appears  to 
have  been  discussed  in  the  Court  of  Appeal  for  the  first  time  in  Askew  v. 
Woodhead  (1880),  14  Ch.  D.  27.  Taking  the  simple  case  of  a  leajsehold 
settled  upon  a  person  for  life,  with  a  limitation  over  on  his  death,  and 
another  person  absolutely,  the  parties  interested  would  get  the  same  benefit 
as  nearly  as  may  be,  said  Jk88KL,  M.B.,  "  by  investing  the  money  in  the 
purchase  of  an  annuity  having  as  many  years  to  run  as  there  were  years 
remaining  in  the  term,  and  by  paying  it  to  the  tenant  for  life,  and  after  his 
death,  if  the  tenant  for  life  dies  within  the  term,  then  to  the  remainderman. 
Generally  an  annuity  cannot  thus  be  purchased  which  will  bring  in  as  large 
an  income  as  the  leasehold,  but  sometimes  it  can.  The  same  principle  must 
apply  whether  it  is  more  or  less.  If  an  annuity  is  not  actually  bought  it 
must  be  referred  to  an  actuary  to  calculate  what  yearly  sum,  if  raised  out  of 
the  dividends  and  corpus  of  the  fund,  will  exhaust  the  fund  in  the  number 
of  years  which  the  lease  had  to  run  "  (p.  34).  This  yearly  sum  wUl  be 
ordered  to  be  paid  to  the  tenant  for  life  till  the  end  of  the  term  or  till  his 
death.  There  is  nothing  in  the  Act  which  says  that  the  tenant  for  life  is 
only  to  receive  the  same  income  as  before.  The  case  of  In  re  Pfleger 
(1868),  L.  B.  6  Eq.  426,  where  the  order  directing  an  annuity  equal  to  the  pre- 
vious income  to  be  purchased,  was  not  approved.  In  re  Phillip's  Trust  (1868), 
L.  B.  6  Eq.  250,  was  approved  (p.  36).  Notwithstanding  that  a  previous  order 
had  been  made,  Kay,  J.,  made  an  order  in  In  re  Hunt's  Estate,  W.  N.  (1884) 
181,  dividing  the  fund  according  to  the  principle  laid  down  in  the  above  case 
of  Askeir  V.  Woodhead.  This  case  has  also  been  followed  in  Ireland,  the 
interest  being  taken  at  three  per  cent.,  and  the  sums  calculated  for  half- 
yearly  payments  (/«  re  Walsh's  Trusts  (1881),  7  L.  B.  Ir.  554  ;  In  re  South 
aty  Market  Co.  (1884),  13  L.  B.  Ir.  245). 

For  an  order  framed  on  this  principle,  see  3  Seton,  6th  ed.,  pp.  2\A1  etseq. 

Other  methods  of  distribution  will  not  now  be  allowed  save  by  consent. 
For  methods  of  division  prior  to  Ankew  v.  Woodhead,  see  Re  Treacher  s 
Settlement  (1868),  18  L.  T.  (n.s.)  810  ;  Littlewood  v.  Pattism  (1864),  10  Jur. 
(N.a.)  875;  Jeffrey  v.  Conner  (1860),  28  Beav.  328;  Re  Birch  (1864), 
10  Jur.  (N.J*.)  673  ;  Re  North,  W.  N.  (1868)  148. 

Where  the  tenant  for  life  had  only  received  the  dividends  and  the  term 
ended  in  her  lifetime,  she  was  held  entitled  to  the  corpus  (In  re  Beanfoy 
(1852),  1  Sm.  &  G.  20  ;  and  see  Phillips  v.  Sargent  (1848),  7  Hare,  33). 

And  if  a  tenant  for  life  has  only  received  the  dividends  and  dies  before 
the  term  ends,  his  personal  representatives  will,  no  doubt,  be  entitled  to  a 
share  of  the  corpus,  calculated  on  the  principle  laid  down  in  Askev:  v. 
WoodJiead.     See  In  re  Money's  Trusts  (1862),  2  Dr.  &  Sm.  94. 

Where  the  lease  is  renewable,  so  that  practically  the  property  is  held  in 
perpetuity  and  it  is  taken  compulsorily,  the  tenant  for  life  will  only  be 
entitled  to  the  dividends  and  not  to  the  corpus,  although  his  income  may 
be  thereby  diminished  (In  re  Wood's  Estate  (1870),  L.  B.  10  Eq.  572  ;  and 
see  Mafkly  v.  Hale  (1876),  3  Ch.  D.  327,  and  Jn  re  Barber's  Settled  Estates 
(1881),  18  Ch.  D.  624). 

Where  the  sons  of  a  testator  were  entitled  to  hold  leasehold  premises  at  a 
reduced  rent  as  long  as  they  or  either  or  the  survivor  might  carry  on  business 
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therein,  they  were  held  entitled  to  the  value  of  this  interest  less  a  reduction     Sect.  74. 

for  the  possibility  of  their  ceasing  to  carry  on  business  (Fetmy  v.  Fenny         

(1868),  L.  R.  5  Eq.  227).  Notb. 

The  word  'Mease/'  by  the  definition  (s.  3,  afde,  p.  6),  includes  an 
sfCreemeni  for  a  lease  ;  and  see  /n  re  Kittg's  Leasekold  Eatatea  (1873), 
L.  B.  16  Eq.  521. 

"Bevendon  dependent  on  any  snch  lease."— When  the  purchase 
money  is  pud  in,  in  respect  of  a  reversion,  the  principle  of  division  as 
between  the  tenant  for  life  and  the  remainderman  is  different. 

If  a  tenant  for  life  is  receiving  rent  as  lessor,  he  is  not  entitled  when  the 
land  Lb  taken  to  any  more  than  such  rent  unless  he  outlive  the  period  of  the 
tenn.  It  follows,  tiieref ore,  that  if  land  has  been  let  at  less  than  a  rack-rent 
the  interest  arising  from  the  purchase  money  will  probably  exceed  the 
foimer  rent.  To  this  excess  the  tenant  for  life  is  not  entitled  as  it  is  in 
fact  part  of  the  reversion.  The  usual  order  is  to  direct  payment  to  the 
tenant  for  life  of  the  income  he  had  before  and  order  the  rest  to  be 
aocmnulated.  By  this  method  the  full  value  of  the  fee  will  be  in  court  by 
the  end  of  the  term  (In  re  Wootaris  Estate  (1866),  L.  B.  1  Eq.  589,  and  rf.  In  re 
Bowyer'B  Settled  Estates,  W.  N.  (1892)  48  ;  but  see  In  re  Stetoard^s  Estate 
(1853),  1  Dr.  636,  which  has  not,  however,  been  followed). 

When  the  date  arrives  at  which  the  lease  would  have  fallen  in,  the  tenant 
for  life  will  then  be  entitled  to  the  full  income  arising  from  the  fund  in 
court  {In  re  Wilkes'  EstaU  (1880),  16  Ch.  D.  697.  See  form  of  order  to 
this  case,  p.  602). 

The  same  principle  is  applied  if  the  lease  have  been  originally  granted  at 
a  rack-r^it,  but  the  property  has  increased  in  value  (In  re  Alette's  Estate 
(1868),  L.  R.  7  Eq.  72  ;  Cottrellv,  CoUrell  (1885),  28  Ch.  D.  628). 

Where  minerals  which  had  been  let  on  lease  were  devised  to  a  person  for 
life  without  impeachment  for  waste,  and  the  lessee  gave  notice  of  his  inten- 
tion to  work  them  to  a  railway  company,  who  required  them  for  support, 
ind  whereupon  the  lessor^s  interest  was  assessed  and  paid  into  court,  it  was 
held  that  the  money  might  be  paid  out  to  the  tenant  for  life  as  they  were 
not  of  such  an  extent  that  they  could  not  be  got  during  his  life  (In  re 
Barringtan,  GamUn  v.  Lyon  (1886),  33  Ch.  D.  523  ;  Cardigan  v.  Curzmi 
Horn  (1898),  14  T.  L.  B.  550  ;  but  cf.  In  re  Rohinsmi's  SettlemefU  Trusts, 
[1891]  3  Ch.  129,  under  s.  69). 

Church  lattds  let  an  letue, — The  same  principle  is  applied  in  the  case  of 
lands  leased  by  a  corporation  sole.  If  they  are  taken  by  a  railway  company, 
the  lessor  will  only  receive  the  dividends  equal  to  the  amount  of  the  rent, 
and  the  rest  will  be  accumulated  until  the  date  when  the  lease  would  have 
expired,  and  then  the  lessor  will  be  entitled  to  the  whole  dividends  (Ex  parte 
Dmn  and  Chapter  of  Gloucester  (1850),  19  L.  J.  Ch.  400  ;  Ex  parte  Dean 
and  Chapter  of  ChrisUhnrch  (1853),  23  L.  J.  Ch.  149  ;  Ex  parte  Archbishop 
of  Canterbury  (1854),  23  L.  T.  (o.s.)  219). 

Where  the  property  is  let  at  a  nominal  rent,  the  whole  income  will  be 
accmnnlated  until  the  lease  would  have  expired  (Ex  parte  Rector  of  Lambeth 
(1846),  4  Bail.  Cas.  232  ;  Ex  parU  Bishop  of  Winchester  (1852),  10  Hare, 
137). 

If  leaseholds  were  according  to  custom  renewable  at  certain  intervals  upon 
payment  of  fines,  the  court  on  the  recurrence  of  every  period  at  which,  if 
the  land  had  not  been  taken,  the  lease  might  have  been  renewed,  will  autho- 
rise the  payment  out  of  the  fund  arising  from  the  purchase  money  and  its 
accnmulations,  a  sum  equivalent  to  such  fine  (Ex  parte  Precentor  of  St.  PauVs 
(1855),  1  K.  &  J.  539),  or  to  the  difference  in  the  amount  of  the  fine  caused 
by  part  of  the  land  being  taken  (Ex  parte  Bishop  of  Wiiichester  (1852), 
10  Hare,  137).  But  where  renewable  leaseholds,  being  under  notice  to  treat 
hy  a  company  were  not  renewed,  and  the  company  proved  abortive,  but  the 


170  Lands  (Clauses  (Consolidation  Act,  1845. 

Sect.  74.  land  was  taken  by  another  company,  the  vendors  were  held  not  to  be  entitled 
—  to  any  part  of  the  money  by  way  of  compensation  for  the  fine  they  omitted 
NoTK.  j^  f^Q  jjj  consequence  of  the  first  notice  (Ex  parte  Dean  of  WestmiMter 
(1854),  18  Jur.  1 113).  In  cases  of  church  lands  let  on  lease,  the  court  will 
probably  allow  the  money  paid  in  respect  thereof,  to  be  laid  out  for  the 
benefit  of  the  living  or  see  (ExparU  Rector  of  Lambeth  (1846),  4  Bail.  <3as. 
231). 

Where  the  land  was  available  for  building  purposes  and  the  corporation 
were  in  the  habit  of  accepting  surrenders  of  leases  and  re-granting  them  at 
larger  rents  for  building  purposes,  the  court  ordered  all  the  dividends  to  be 
paid  to  the  corporation  (Re  Dean  of  Weslmhutter  (1858),  26  Beav.  214). 

Where  a  lessee  and  a  dean  and  chapter  together  agreed  for  a  certain  sum 
to  sell  the  land  held  in  lease,  and  the  money  was  paid  into  court,  the  court 
refused  to  apportion  the  lessee's  share,  but  by  consent  ordered  the  money  to 
be  invested  and  the  dividends  paid  to  the  lessee  until  the  expiration  of  the 
lease,  he  undertaking  to  pay  the  rent  reserved  by  the  lease  (Ex  parte  Ward 
(1848),  2  De  G.  &  Sm.  4).  An  inquiry  would  now  be  probably  made  as  to 
their  respective  interests,  and  the  fund  apportioned  accordingly.  See  s.  78, 
and  note  "May  order  distribution,'*  post^  p.  175. 

Where  no  object  would  be  attained  by  accumulating,  the  court  has  ordered 
the  whole  dividends  to  be  paid,  as,  for  example,  where  land  which  had  been 
let  on  lease  was  vested  in  trustees  in  trust  for  the  repair  of  a  church  (Ex 
parte  Trustees  of  St.  Thotnas's  Church  Lands^  Bristol,  and  Fix  parte  Trustees 
of  Temple  Church  Lands,  Bristol  (1870),  23  L.  T.  (n.s.)  135). 

Practice. — For  procedure  under  this  section,  see  the  notes  to  s.  70,  note 
*^  Applications  for  investmente,"  afUe,  p.  155. 

The  remainderman  ought  probably  to  be  served  with  the  summons  or  made 
a  respondent  to  a  petition  under  this  section,  at  least  if  there  is  any  question 
between  him  and  the  tenant  for  life.  Bee  In  re  Crane's  Estate  (1869),  1j.  B.  7 
£q.  322,  where  the  company  were  ordered  to  pay  the  costs  occasioned  thereby. 

Upon  deposit      76.  Upon  deposit  in  the  bank  in  manner   hereinbefore  pro- 
the^owners  of  ^'^^^  (^)   ^f   ^^^    purchase    money   or  compensation   agreed   or 
the  lands  to    awarded  to  be  paid  in  respect  of  any  lands  purchased  or  taken  by 
defauuthe     the  promoters  of  the  undertaking  under  the  provisions  of -this  or 
lands  to  vest  the  special  Act,  or  any  Act  incorporated  therewith,  the  owner  of 
nioters  of  the  ^^^^  lands,  including  in  such  term  all  parties  by  this  Act  enabled 
undertaking    to  sell  or  couvey  lands,  shall,  when  required  so  to  do  by  the  pro- 
poll  being       moters   of  the   undertaking,  duly  convey  (//)  such  lands    to  the 
executed.        promoters  of  the   undertaking,  or  as  they  shall  direct  ;  and  in 
default  thereof,  or  if  he  fail  to  adduce  a  good  title  to  such  lands 
to  their  satisfaction,  it  shall  be  lawful  for  the  promoters  of  the 
undertaking,  if  they  think  fit,  to  execute  a  deed  poll  under  their 
common  seal  if  they  be  a  corporation,  or  if  they  be  not  a  corpora^ 
tion  under  the  hands  and  seals  of  the  promoters,  or  any  two  of 
them,  containing  a  description  of  the  lands  in  respect  of  which 
such  default  shall  be  made,  and  reciting  the  purchase  or  taking 
thereof  by  the  promoters  of  the  undertaking,  and  the  names  of  the 
parties  from  whom  the  same  were  purchased  or  taken,  and  the 
deposit  made  in  respect  thereof,  and  declaring  the  fact  of  such 
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(lefaalt  haying  been  made,  and  such  deed  i>oll  shall  be  stampeil  Beet.  75. 
with  the  stamp  duty  which  would  have  been  payable  upon  a  con- 
veyance to  the  promoters  of  the  undertaking  of  the  lands  described 
therein  ;  and  thereupon  all  the'estate  and  interest  in  such  lands  of 
or  capable  of  being  sold  and  conveyed  by  the  party  between  whom 
and  the  promoters  of  the  undertaking  such  agreement  shall  have 
been  come  to,  or  as  between  whom  and  the  promoters  of  the 
undertaking  such  purchase  money  or  compensation  shall  have  been 
determined  by  a  jury,  or  by  arbitrators,  or  by  a  surveyor  appointed 
by  two  justices,  as  herein  provided,  and  shall  have  been  deposited 
as  aforesaid,  shall  vest  absolutely  in  the  promoters  of  the  under- 
taking ;  and  as  against  such  parties,  and  all  parties  on  behalf  of 
whom  they  are  hereinbefore  enabled  to  sell  and  convey,  the 
promoters  of  the  undertaking  shall  be  entitled  to  immediate 
possession  of  such  lands. 

(a)  See  n.  69,  71—73,  and  8.  76. 

(&)  See  8.  7.     As  to  conveyances,  see  bs.  81 — 83. 

''By  jury,"  etc — For  the  different  methods  of  assessment,  see  s.  21,  and 
note  **  Shall  be  settled  in  manner  hereinafter  provided,"  ante,  p.  46. 

The  case  where  the  amount  of  compensation  claimed  is  under  £50  is 
omitted  from  the  list  (s.  22,  ufUe,  p.  48).  The  case  where  the  interest  is 
that  of  a  yearly  tenant  is  also  omitted,  but  conveyance  in  such  a  case  would 
appear  to  be  unnecessary.     See  s.  121,  and  notes  thereto,  post. 

76.  If  the  owner  of  any  such  lands  purchased  or  taken  by  the  Where 
promoters  of  the  undertaking,  or  of  any  interest  therein,  on  tender  J^c^^.J^^  or 
of  the  purchase  money  or  compensation  either  agreed  or  awarded  do  not  show 
to  be  paid  in  respect  thereof,  refuse  to  accept  the  same,  or  neglect  ^^^^  b^  found 
or  fail  to  make  out  a  title  to  such  lands,  or  to  the  interest  therein  the  purcha^ 
claimed  by  him,  to  the  satisfaction  of  the  promoters  of  the  under-  debited, 
taking,  or  if  he  refuse  to  convey  or  release  such  lands  as  directed 
by  the  promoters  of  the  undertaking,  or  if  any  such  owner  be 
absent  from   the   kingdom,  or  cannot   after  diligent  inquiry  be 
found,  or  fail  to  appear  on  the  inquiry  before  a  jury,  as  herein 
provided  for,  it  shall  be  lawful  for  the  promoters  of  the  under- 
taking to  deposit  the  purchase  money  or  compensation  payable  in 
respect  of  such  lands,  or  any  interest  therein,  in  the  bank,  in  the 
name  and  with  the  privity  of  the  Accountant-General  of  the  Court 
of{'hancery  [m  England  or  the  Court  of  Exchequer  in  Ireland],  (a) 
to  be  placed,  except  in  the  cases  herein  otherwise  provided  for,  to 
his  account  there,  to  the  credit  of  the  parties  interested  in  such 
lands  (describing  them,  so  far  as  the  promoters  of  the  undertaking 
can    do,)   subject    to   the   control    and    disposition   of    the   said 
court. 
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Sect.  TIL.         (a)  These  words  have  been  repealed  by  the  Statute  Law  Bevision  Act, 
-—  1892. 

Note. 

«If  owner  .  .  fUl  to  make  out  a  title." — The  meaning  of  this 
part  of  the  section  was  fully  discussed*  by  Lord  Hatherley,  when  Vice- 
Chancellor,  in  the  case  of  Douglass  v.  London  attd  North  Western  Rail.  Co. 
(1857),  3  K.  &  J.  173.  In  that  case  he  expressed  the  opinion  that  the  term 
''  owner "  must  mean  a  person  having  some  title,  and  that  the  failure  to 
make  out  a  title  must  arise  from  an  independent  estate  or  interest  out- 
standing in  a  third  party — such  as  a  right  of  dower,  or  rentcharge  by  way  of 
jointure — where  such  pau-ty  is  under  no  legal  or  equitable  obligation  to 
concur  in  the  sale,  but  which  does  not  displace  the  owner's  title.  The 
owner  being  seised  of  the  lands  would  be  competent  to  contract,  but  might 
fail  to  make  out  a  title  to  the  satisfaction  of  the  promoters  by  reason  of  the 
outstanding  estate  or  interest.  In  this  particular  case  it  was  held  that  a 
surviving  partner  selling  partnership  lands  in  dischai^e  of  his  duty,  as 
survivor  in  order  to  wind  up  the  partnership,  is  an  owner  within  the  meaning 
of  8.  76.  But  where  such  partner  agrees  to  show  a  sixty  years'  title,  and 
fails  to  make  out  more  than  a  thirty-six  years'  title,  the  court  cannot  ccnnpel 
the  company  to  deposit  the  purchase  money  in  the  bank  under  this  section, 
but  may  compel  the  company  to  abandon  the  possession  taken  under  the 
contract  (p.  184). 

The  above  construction  was  followed  with  approval  by  Fry,  J.  He  held 
that  where  owners  of  land  agreed  to  sell  land  to  promoters,  but  failed  to 
make  out  any  title  to  a  small  portion,  that  the  promoters  could  not  acquire 
the  strip  by  procedure  under  ss.  76,  77,  as  they  were  not  in  any  respect 
owners  of  the  strip.  Specific  performance  of  the  agreement  was  enforced 
against  the  promoters  as  to  the  rest  of  the  land,  as  they  had  proceeded  with 
the  contract  after  knowledge  of  want  of  title  to  the  strip  (Wells  v.  Chelms- 
ford Local  Board  (1880),  16  Ch.  D.  108). 

In  an  old  case  under  a  special  Act,  it  was  held  that  promoters  after  the 
price  had  been  agreed  or  awarded  could  not  at  once  pay  the  money  into 
court  and  obtain  a  good  title  under  this  section.  They  must  first  call  upon 
the  owner  to  make  out  a  good  title  (Doe  d.  Hxitchinson  v.  Manchestery  etc. 
Rail.  Co.  (1845),  15  L.  J.  Ex.  208). 

If  persons  under  disability  sell  and  a  title  can  be  made  with  the  consent 
of  others,  this  is  not  failure  to  make  a  title  or  refusal  to  convey  if  such 
consent  is  not  obtained.  Thus  if  the  governors  of  a  school  sell,  the  official 
trustees  of  charitable  funds  are  not  boimd  to  receive  payment  (In  re  Leeds 
Gramtiuir  School,  [1901]  1  Ch.  228). 

Costs  of  proving  title.     See  notes  to  s.  80,  post. 

If  the  party  in  possession  has  shown  no  title,  the  proper  course  would 
appear  to  be,  Lf  the  owner  cannot  be  found,  to  proceed  under  s.  58  and  pay 
the  money  into  court  und^^r  this  section  (Re  Winder  (1877),  6  Ch.  D.  696, 
p.  705,  and  see  notes  to  next  section.  As  to  the  rights  of  persons  in 
possession,  see  s.  79,  post,  p.  1 76. 

If  the  ownership  is  in  dispute,  s.  58  does  not  apply,  and  resort  should  be 
had  to  the  jury  clauses  or  entry  may  be  made  by  agreement  with  the  rival 
claimants  and  payment  of  the. amount  into  court  (Ex  parte  London  oftd 
South  Western  Rail.  Co.  (1869),  38  L.  J.  Ch.  527  ;  In  re  Manor  of  Lottestofl 
(1883),  24  Ch.  D.  253  ;  and  see  Z>otf^^«  v.  London  and  North  Western  Rail. 
Co.  (1857),  3  K.  &  J.  173,  p.  180). 

*'  To  deposit  in  the  hank." — ^As  to  procedure  for  lodgment  in  the  bank, 
see  notes  to  s.  69,  note  **  Prescribed  by  any  Act  for  the  time  being  in  force," 
afUe,  p.  134,  and  Supreme  Court  Funds  Rules,  1894,  there  cited.  Section  39 
of  these  rules  is  only  applicable  to  payments  in  under  s.  69,  and  does  not 
affect  payments  under  this  section.     Under  this  section  money  may  be  paid 
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in  on  request,  giving  a  reference  to  this  Act,  producing  a  copy  of  the  special     Sect.  7& 
Act  and  giving  a  proper  description  of  the  land,  and  stating  the  reason  for         ■ — ■ 
payment  in.    The  name  of  the  promoters  may  be  left  out  of  the  heading  of        Notk. 
the  account     Of.  s.  69. 

As  to  investment,  application,  and  payment  out  of  the  fund  in  court 
under  this  section,  see  s.  78,  and  for  practice  generally,  see  notes  to  s.  70, 
ORte,  pp.  152  ti  seq. 

'^  Accountant- General." — Now  the  Paymaster-General  of  the  Supreme 
Coart  of  Judicature.     See  s.  69,  same  note,  ante,  p.  133. 

77»  Upon  any  such  deposit  of  money  as  last  aforesaid  being  Upon  deposit 
made  the  cashier  of  the  bank  shall  give  to  the  promoters  of  the  ^1"^  be 
Qodertaking,  or   to   the  party   paying   in   such  money  by  their  given,  and 
direction,  a  receipt  for  such  money,  specifying  therein  for  what  ^^^  upon  a^ 
and  for  whose  use  (described  as  aforesaid)  the  same  shall  have  deed  poll 
beeo  received,  and  in  respect  of  what  purchase  the  same  shall  have  executed, 
been  paid  in  (a)  ;  and  it  shall  be  lawful  for  the  promoters  of  the 
undertaking,  if  they  think  fit,  to  execute  a  deed  poll  under  their 
common  seal  if  they  be  a  corporation,  or  if  they  be  not  a  corpo- 
ration, under  the  hands  and  seals  of  the  said  promoters,  or  any  two 
of  them,  containing  a  description  of  the  lands  in  respect  whereof 
snch  deposit  shall  have  been  made,  and  declaring  the  circumstances 
under  which  and  the  names  of  the  parties  to  whose  credit  such 
deposit  shall  have  been  made,  and  such  deed  poll  shall  be  stamped 
with  the  stamp  duty  which  would  have  been  payable  upon  a  con- 
veyance to  the  promoters  of  the  undertaking  of  the  lands  described 
therein  ;  and  thereupon  all  the  estate  and  interest  in  such  lands  of 
the  parties  for  whose  use  and  in  respect  whereof  such  purchase 
money  or   compensation   shall    have   been   de()osited    shall    vest 
absolutely  in  the  promoters  of  the  undertaking,  and  as  against 
sQch  parties  they  shall  be  entitled  to  immediate  possession  of  such 
lands. 

(a)  As  to  deposit  in  court,  see  Supreme  Court  Funds  Rules,  1894,  set  out 
in  note  to  s.  69,  ante^  pp.  134  et  seq. 

"All  the  estate  in  such  lands  of  the  parties  .  .  .  shall  Test."— 
Prom  the  construction  put  upon  the  word  '*  owner"  in  s.  76  (see  note  *'  If 
the  owner  fail  to  make  out  a  title,"  ante^  p.  172),  it  follows  that  if  the 
promoters  of  an  undertaking  agree  to  purchase  a  larger  estate  or  interest 
^m  a  person  than  he  possesses,  there  does  not  vest  in  them  under  this 
Mction  a  greater  estate  than  that  person  can  give  them.  Thus,  if  a  person 
in  possession,  but  not  otherwise  having  a  good  title,  agree  to  sell  the  fee 
simple  for  a  certain  sum  to  the  promoters,  and  they,  not  being  satisfied  with 
bis  title,  pay  the  money  into  court  and  execute  a  deed  poll  under  ss.  76  and 
77,  they  will  only  acquire  that  person's  interest  in  the  land,  and  the  true 
owner  will  be  at  liberty  to  take  proceedings,  by  ejectment  or  otherwise, 
against  the  promoters  (Re  Winder  (1877),  6  Ch.  D.  696  ;  Wells  v.  Chelmsford 
Local  Board  (1880),  16  Ch,  D.  108). 

The  promoters  must  protect  themselves  by  proceeding  under  the  other 
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Sect.  77.      sections  of  the  Act.     Of,  Gedyt  v.  CommUisiapiers  of  Works,  [1891]  2  Ch. 

630  ;  and  see  notes  to  s.  76. 

NoTK.  The  promoters  cannot  be  compelled  to  proceed  under  ss.  76  and  77,  and 

if  an  action  is  brought  by  the  landowner  for  the  amount  of  the  compensation 
awarded  it  is  a  good  answer  that  the  conveyance  has  not  been  executed 
{Guardians  of  Iktsl  London  Union  v.  MetropoUUin  Rail.  Co.  (1869),  L.  B. 
4  Ex.  309  ;  Douglas*  v.  Lofidon  and  North  WesUm  Rail.  Co,  (1857). 
3  K.  &  J.  173). 

As  to  enforcing  awards  generally,  see  s.  36,  ante,  p.  68. 

Application  "jfg^  Upon  the  application  by  petition  of  any  party  making 
deposited.  claim  to  the  money  so  deposited  as  last  aforesaid,  or  any  part 
thereof,  or  to  the  lands  in  respect  whereof  the  same  shall  have  been 
so  deposited,  or  any  part  of  such  lands,  or  any  interest  in  the  same, 
the  said  (Jourt  of  Chancery  [in  England  or  tlie  Court  of  Exchequer 
in  Ireland]  (a),  may,  in  a  summary  way,  as  to  such  court  shall 
seem  Bt,  order  such  money  to  be  laid  out  or  invested  in  the  public 
funds,  or  may  order  distribution  thereof,  or  payment  of  the 
dividends  thereof,  according  to  the  respective  estates,  titles,  or 
interests  of  the  parties  making  claim  to  such  money  or  lands, 
or  any  part  thereof,  and  may  make  such  other  order  in  the 
premises  as  to  such  court  shall  seem  fit. 

(a)  These  words  are  repealed  by  the  Statute  Law  Revision  Act,  1892. 

"Application  Ivy  petition." — The  application  in  most  cases  will  now, 
under  Order  55,  r.  2,  be  by  originating  summons.  See  the  practice  and 
rules  in  the  notes  to  s.  70,  note  ^^  Applications  for  investment,"  ante,  p.  155. 

«0f  any  party  ™*^M«g  claim  to  the  money." — An  incumbrancer  is 
entitled  to  apply  under  this  section,  and  a  mortgagee  of  land  taken  is  entitled 
to  payment  out  of  the  amount  of  his  mortgage,  and  if  the  company  who 
made  the  deposit  take  an  assignment  of  the  mortgage,  the  money  will 
be   paid   out    to   them   {Re    Marriage   (1861),   9   W.   B.   843;    and    see 

KlNDERSLEY,  V.-C,  p.  777). 

An  equitable  mortgagee  is  also  entitled  to  be  paid  out  the  principal  sum 
and  interest,  but  if  interest  has  not  been  paid  for  several  years  prior  to  the 
land  being  taken,  only  six  years'  arrears  of  interest  will  be  allowed  {In  re 
Steads  Mortgaged  Estates  (1876),  2  Ch.  D.  713). 

Mortgagees  in  possession  where  the  debt  was  in  excess  of  the  amount  paid 
in  were  ordered  to  be  paid  all  the  money  in  court,  including  a  sum  which  the 
arbitrator  certified  in  respect  of  loss  of  profits  {Pile  v.  Pile,  Ex  parte  Lambton 
(1876),  3  Ch.  D.  36). 

As  to  lands  subject  to  mortgages,  see  ss.  108 — 114,  post. 

When  wrongfully  paid  in. — ^When  the  promoters  have  wrongfully  paid  the 
sum  into  court,  the  person  entitled  apparently  may  either  obtain  the  pay- 
ment of  it  out  of  court  or  sue  the  promoters  for  specific  performance  of 
their  agreement. 

Thus,  where  lands  had  been  taken  by  a  company  who  had  taken  possession 
after  the  value  had  been  awarded  and  the  abstract  furnished,  no  objection 
being  taken  to  it,  but  did  not  pay  the  purchase  money,  the  vendors  sued  and 
obtained  a  decree  for  the  amount  to  be  paid  on  a  certain  day.     Before  the 
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day  arrived,  tbe  company  alleged  that  the  abstract  only  showed  a  title  to  a     Sect.  78. 

moiety  of  the  lands  and  paid  the  money  into  court : — Held^  that  the  title         

had  already  been  found  satisfactory  under  the  decree  and  the  money  was       Note. 
ordered  to  be  paid  out  to  the  vendors  {Galliers  v.  Metropolitan  Rail.  Co, 
(1871),  L.B.  llEq.  410). 

A  lessee  of  a  house  which  he  had  mortgaged,  who  had  agreed  to  sell  his 
leasehold  interest  in  it  to  promoters  for  £400,  of  which  £150  was  apportioned 
io  the  leasehold  and  £250  for  trade  damages  and  personal  expenses,  brought 
an  action  for  specific  performance  of  the  agreement.  The  promoters  paid 
the  money  into  court  and  executed  a  deed  poll  under  ss.  76,  77,  but  they 
were  ordered  to  pay  £250  to  the  tenant,  the  court  holding  that  the  agreement 
to  pay  that  sum  was  independent  of  the  title.  After  paying  it  they  would 
be  entitled  to  receive  that  sum  out  of  court.  As  to  the  balance  an  inquiry 
vaa  ordered  as  to  what  persons  were  entitled  to  the  purchase  money  for  the 
leasehold  interest  {Cooper  v.  Metropolitan  Board  of  Works  (1883),  25  Ch.  D. 
472). 

"To  be  laid  ont  or  invested  in  the  public  ftrnds."— This  money  being 
cash  under  the  control  of  the  court,  it  may  be  invested  in  any  of  the 
senirities  sanctioned  by  the  court  {Ex  parte  St.  John  Baptist  College,  Oxford 
(1882),  22  Ch.  D.  93).  And  see  s.  70,  note  "  Until  the  money  can  be  so 
applied  it  may  be  invested,'*  afUe,  p.  154,  for  a  list  of  these  securities. 

"  May  order  distribntion." — If  an  occupier  or  owner  of  land  claim  a 
greater  interest  than  that  to  which  he  can  make  title,  and  the  money  is  paid 
into  court,  there  is  no  provision  in  the  Act  for  determining  his  interest,  but 
the  court  will  use  its  own  machinery  and  will  order  an  inquiry  as  to  the 
extent  of  the  claimant's  interest  and  will  order  an  amount  equivalent  thereto 
to  be  paid  out  to  him,  and  the  remainder  paid  to  the  company  who  paid  it 
in  {Brandon  v.  Brandon  (1864),  34  L.  J.  Ch.  333  ;  Ex  parte  Cooper  (1865), 
a*  L  J.  Ch.  373  ;  Re  Hayne  (1865),  13  W.  B.  492). 

If  there  are  different  claimants  of  the  amount,  the  court  will  order  an 
inquiry  as  to  their  respective  interests,  as,  for  example,  between  a  mortgagor 
and  a  mortgagee  {Cooper  v.  Metropolitan  Board  of  Works  (1883),  25  Ch.  D. 
472). 

Thus,  where  a  tenant  holding  under  a  void  lease  claimed  the  value  of  the 
lease  and  damages  for  expulsion  and  loss  of  trade,  and  the  money  was  paid 
into  court,  the  court  allowed  the  amount  found  due  for  the  damage  and 
ordered  an  inquiry  as  to  what  portion  of  the  value  of  the  leasehold  should 
be  paid  to  him  for  moneys  expended  in  improvements  on  the  faith  that  the 
lease  was  valid  {Ex  parU  Cooper  (1865),  34  L.  J.  Ch.  373).  And  see  a 
amilar  order  in  Re  Hayrte  (1865),  13  W.  R.  492. 

Where  money  had  been  paid  into  court  in  respect  of  a  foreshore,  and  the 
claimants  admitted  that  a  small  portion  thereof  did  not  belong  to  them,  the 
court  did  not  order  the  value  of  the  land  possessed  by  the  claimants  to  be 
UKflsed  by  a  jury,  but  apportioned  the  amount  in  court  under  this  section 
(fie  Alston's  EstaU  (1856),  5  W.  B.  189). 

Where  money  had  been  paid  into  court  in  respect  of  freehold  and  copy- 
hold lands,  which  a  tenant  for  life  had  agreed  to  sell  to  a  railway  company, 
but  he  was  unable  to  make  a  good  title  to  parts  of  the  copyhold  land,  the 
court  apportioned  the  sum  in  court  and  ordered  an  amount  representing  the 
land  to  which  a  good  title  was  made,  to  be  carried  over  to  a  different  account, 
and  the  dividends  paid  to  the  tenant  for  life  {Re  Perk's  Estate  (1853), 
1  Sm.  &  G.  545). 

Where  land  of  an  infant  has  been  taken,  the  infant's  mother  is  entitled  to 
have  the  value  of  her  dower  paid  out  of  the  fund,  and  not  merely  one-third 
of  the  dividends  (/«  re  HalVs  Estate  (1870),  L.  B.  9  Eq.  179). 

When  a  chim  to  the  land  is  made  by  someone  else,  the  money  will  not  be 
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dealt  with  till  the  claim  is  settled.  It  may  in  some  cases  be  settled  by 
serving  the  other  parties  claiming  ;  but  in  the  case  of  a  claim  by  the  Crown, 
the  matter  cannot  be  so  settled,  as  the  Grown  cannot  be  brought  before  the 
court  in  this  way  {In  re  Manor  of  Lowestoft^  Ex  parte  Reeve  (1883), 
24  Ch.  D.  253  ;  and  cf.  In  re  St.  Pancras  Burial  Ground  (1866),  L.  B.  3  Eq. 
173,  where  the  court  refused  to  act  until  a  second  petition  was  brought  by 
the  Attorney-General).  Prior  to  the  Judicature  Acts  the  Court  of  Clmncery 
directed  an  issue  to  be  tried  in  the  Common  Law  Courts  when  there  were 
rival  claimants  {Ex  parU  Freemen  of  Sunderland  (1852),  1  Dr.  184).  For 
the  provision  guiding  the  court  when  a  possessory  title  is  shown,  see  next 
section. 

The  court  has  jurisdiction  to  determine  questions  of  title  in  respect  of 
lands  taken,  when  actions  are  brought  against  the  promoters  in  respect 
thereof.  See  Bogg  v.  Midland  Rail.  Co.  (1867),  L.  B.  4  Eq.  310  ;  Birming- 
ham Land  Co.  v.  London  and  North  Western  Rail.  Co.  (1888),  40  Ch.  D. 
268. 

Convereion. — Money  paid  in  under  s.  76  is  converted  and  payable  to  the 
personal  representatives  of  the  owner  {In  re  East  Lincolnshire  Rail.  Co.^ 
Ex  parte  Flamaidc  (1851),  1  Sim.  (n.s.)  260)  ;  and  under  similar  provisions 
in  a  special  Act  {Ex  parU  Hawkins  (1843),  13  Sim.  569  ;  cf.  Re  ffarrop 
(1857),  3  Dr.  726,  p.  733). 

Under  s.  69  the  rule  is  otherwise.  See  s.  69,  note  '*  Moneys  shall  remain 
so  deposited  until  applied,"  ante^  p.  136.  And  see  In  re  Walker^s  Estate 
(1853),  22  L.  J.  Ch.  888. 


Party  in 
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79.  ^  Any  question  arise  respecting  the  title  to  the  lands  in 
respect  whereof  such  moneys  shall  have  been  so  paid  or  deposited 
as  aforesaid,  the  parties  respectively  in  possession  of  such  lands,  as 
being  the  owners  thereof,  or  in  receipt  of  the  rents  of  such  lands, 
as  being  entitled  thereto  at  the  time  of  such  lands  being  purchased 
or  taken,  shall  be  deemed  to  have  been  lawfully  entitled  to  such 
lands,  until  the  contrary  be  shown  to  the  satisfaction  of  the  court  ; 
and  unless  the  contrary  be  shown  as  aforesaid  the  parties  so  in 
{)os8ession,  and  all  parties  claiming  under  them,  or  consistently 
with  their  possession,  shall  be  deemed  entitled  to  the  money  so 
deposited,  and  to  the  dividends  or  interest  of  the  annuities  or 
securities  purchased  therewith,  and  the  same  shall  be  paid  and 
applied  accordingly. 

"The  parties  respectiyely  in  possession  of  such  lands.'* — This  section 
enables  the  court  to  order  the  money  to  be  paid  out  to  persons  who  claim  as 
owners,  but  whose  title  is  merely  possessory,  and  there  is  no  other  claimant 
to  the  fund. 

Thus,  the  court  will  order  the  money  to  be  paid  out  to  a  person  who  has 
taken  possession  of  vacant  land,  and  been  in  undisturbed  possession  for  a 
number  of  years  (twenty-nine)  {Ex  parte  WebsUr,  W.  N.  (1866)  246). 

So  where  a  woman  had  been  in  possession  of  land  since  the  death  of  her 
husband  (eighteen  years),  and  the  heirs  of  her  husband  consented,  and  no 
claim  had  been  made  in  respect  thereof  for  some  ten  years  previously,  and 
it  appeared  that  if  the  railway  company  had  not  taken  it  ^e  would  have 
remained  in  possession  for  more  than  twenty  years,  the  court,  under  all  the 
circumstances  of  the  case,  ordered  the  fund  to  be  paid  to  such  occupant  {Re 
Evam  (1873),  42  L.  J.  Ch.  357). 
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Where  the  parties  in  possession  were  mortgagees  who  had  been  in  receipt     Sect.  79. 
of  the  rents  and  profits  for  forty-five  years,  the  court  ordered  the  dividends         " 
of  the  full  amount  to  be  paid  to  them  until  further  order,  without  prejudice        «otk. 
to  any  question  of  their  liability  to  any  other  parties  {Re  Cttok's  Estate 
(1863),  8  L.  T.  (N.8.)  759). 

In  cases  also  where  a  person  has  been  in  possession  for  years  and  part  of 
his  land  is  taken,  the  court  has  power  under  this  section  to  pay  out  the 
moDey  to  him  without  calling  upon  him  to  prove  his  title,  if  it  be  shown 
that  it  can  be  supported.  Because  a  company  take  part  of  his  land,  his  title 
to  the  whole  of  it  ought  not  to  be  jeopardised. 

The  principle  in  these  cases  is  that  the  court  shall  not,  upon  occasion  of 
these  applications  for  payment  of  purchase  money,  deal  with  the  property 
in  any  way  whatever  which  can  affect  the  title  unless  it  be  shown  so  clearly 
as  to  be  beyond  question  that  there  must  be  litigation  upon  the  question 
of  title  (per  Page  Wood,  V.-C,  In  re  St.  Paiicras  Burial  Ground  (1866), 
L.R.  3Eq.  173,  p.  183). 

Thus,  where  part  of  the  lands  of  a  tenant  for  life  were  taken,  of  which 
be  had  been  in  possession  for  some  years,  but  there  was  some  doubt  as  to 
his  title  owing  to  the  different  constructions  which  might  be  put  upon  an 
old  will  under  which  he  claimed,  the  court  ordered  the  dividends  to  be  paid 
to  him,  being  satisfied  that  the  construction  according  to  which  he  claimed 
was  arguable,  and  that  he  was  in  possession.  In  such  a  case  the  duty  of  the 
company  is  merely  to  suggest  any  doubts  as  to  the  title  to  the  court,  but  not 
to  argue  them  {Re  SUrryU  Estate  (1855),  3  W.  R.  561  ;  S.  C,  suh  nom. 
Re  Perry's  EstaU  (1865),  1  Jur.  (n.8.)  917). 

This  section  is  also  intended  as  a  direction  to  the  court  as  to  how  it 

should  act  in  any  case  in  which,  upon  an  application  for  the  money  paid  in 

or  deposited,  it  should  be  unable  to  arrive  at  a  satisfactory  conclusion  as  to 

which  party  was  kwfully  entitled  to  the  land  {per  Eindersley,  V.-C, 

.  ExpaHe  Freemen  of  Sunderland  (1852),  1  Dr.  184,  p.  189). 

Thus,  where  petitioners  were  in  possession  of  a  foreshore  and  had 
exercised  rights  of  ownership  over  it  for  more  than  twenty  years,  all  of 
which  were  consistent  with  the  documentary  evidence,  they  were  held  to  be 
entitled  to  the  purchase  money  although  no  grant  from  the  Crown  could  be 
produced  {Re  Alston's  Estate  (1856),  5  W.  R.  189). 

As  to  inquiries  as  to  title,  see  note  to  s.  78,  ante. 

As  to  possession  by  trustees  of  a  disused  burial  ground.  In  re  St.  Pancras 
Burial  Ground  (1866),  L.  R.  3  Eq.  173  ;  Campbell  v.  Mayor  of  Liverpool 
(1870),  L.  R.  9  Eq.  579. 

"As  being  the  owners  thereof." — In  order  that  this  section  may  apply, 
the  person  must  either  be  in  possession  as  owner,  or  he  must  be  in  receipt  of 
the  rents  as  being  entitled  thereto. 

Thus,  where  land  was  taken  from  a  lessee  shortly  before  the  expiration 
of  a  long  lease  for  300  years,  no  rent  having  been  paid  by  the  lessee  for 
many  years  and  the  reversioner  being  unknown,  the  value  of  the  lease  was 
paid  to  the  lessee  and  the  value  of  the  reversion  into  court.  After  twelve 
years  from  the  date  of  such  payment  into  court,  the  lessee  applied  for  the 
fand  in  court  on  the  ground  that  he  would  have  acquired  by  that  time  a  title 
to  the  reversion  in  fee  if  the  land  had  not  been  taken.  The  court,  however, 
refused  the  application  on  the  ground  that  he  was  not  in  occupation  as  an 
occupier  claiming  the  fee,  but  as  owner  of  an  unexpired  term  of  yeats 
(Gedye  v.  Commissioners  of  Works,  [1891]  2  Ch.  630). 

In  this  last  case  the  Court  of  Appeal  expressed  considerable  doubt 
(pp.  638,  6,39)  of  the  correctness  of  a  deci.<uon  by  Bacon,  V.-C,  in  Ex  jxirte 
Chamberlain  (1880),  14  Ch.  D.  323.  In  that  case  a  person  had  been  in 
po<«e8sion  for  twenty-six  years  after  the  expiration  of  a  term  of  192  years 
of  hmd  which  was  taken  by  a  railway  company,  and  as  there  was  no  claim 
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Sect.  79.     by  or  evidence  of  the  reversioner,  the  money  was  ordered  to  be  paid  to  the 

oocnpier,  but  it  is  doubtful  if  he  was  in  occupation  as  owner  within  the 

NoTB.  meaning  of  the  statute.  Of,  Ex  parte  Whider  (1877),  6  Ch.  D.  696,  and 
Ex  parte  Hollingsioarth  (1871),  19  W.  B.  581,  an  application  in  regard  to 
the  same  fund,  and  see  In  re  Forde,  [1894]  1  I.  B.  156. 

Where  a  person  was  in  possession  of  land  of  which  possession  had  been 
taken  as  a  security  to  pay  an  annuity  during  certain  lives  and  the  last  life 
had  terminated  in  May,  1895,  and  the  land  was  taken  in  1900  and  the 
money  paid  into  court,  the  court  ordered  the  dividends  to  be  paid  to  the 
person  in  possession  until  the  expiration  of  twelve  years  from  the  dropping 
of  the  last  life  or  until  further  onier  (/m  re  HarriSy  Ex  parte  London  County 
Couficil,  [1901]  1  Ch.  931). 

Coeta  in  cases  QO.  In  all  cases  of  moneys  deposited  in  the  bank  under  the 
depMr^.  provisions  of  this  or  the  special  Act,  or  an  Act  incorporated 
therewith,  except  where  such  moneys  shall  have  been  so  deposited 
by  reason  of  the  wilful  refusal  of  any  party  entitled  thereto  to 
receive  the  same,  or  to  convey  or  release  the  lands  in  respect 
whereof  the  same  shall  be  payable,  or  by  reason  of  the  wilful 
neglect  of  any  party  to  make  out  a  good  title  to  the  land  required, 
it  shall  be  lawful  for  the  C^urt  of  Chancery  [in  England  or  the 
Court  of  Exchequer  in  Irelaml]  (a)  to  order  the  costs  of  the 
following  matters,  including  therein  all  reasonable  charges  and 
expenses  incident  thereto,  to  be  paid  by  the  promoters  of  the 
undertaking  ;  (that  is  to  say,)  the  costs  of  the  purchase  or  taking 
of  the  lands,  or  which  shall  have  been  incurred  in  constHjaence 
thereof,  other  than  such  costs  as  are  herein  otherwise  provided 
for,  and  the  costs  of  the  investment  of  such  moneys  in  Government 
or  real  securities,  and  of  the  reinvestment  thereof  in  the  purchase 
of  other  lands,  and  also  the  costs  of  obtaining  the  proper  orders 
for  any  of  the  purposes  aforesaid,  and  of  the  orders  for  the 
payment  of  the  dividends  and  interest  of  the  securities  upon  which 
such  moneys  shall  be  invested,  and  for  the  payment  out  of  court 
of  the  principal  of  such  moneys,  or  of  the  securities  whereon  the 
same  shall  be  invested,  and  of  all  proceedings  relating  thereto, 
except  such  as  are  occasioned  by  litigation  between  adverse 
claimants  :  Provided  always,  that  the  costs  of  one  application  only 
for  reinvestment  in  land  shall  be  allowed,  unless  it  shall  appear  to 
the  Court  of  Chancery  [in  England  or  the  Court  of  E*rc/iequer  in 
Ireland"]  (a)  that  it  is  for  the  benefit  of  the  parties  interested 
in  the  said  moneys  that  the  same  should  be  invested  in  the 
purchase  of  lands  in  different  sums  and  at  different  times,  in  which 
case  it  shall  be  lawful  for  the  court,  if  it  think  fit,  to  order  the 
costs  of  any  such  investments  to  be  paid  by  the  promoters  of 
the  undertaking. 
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(a)  These  woitb  have  been  repealed  by  the  Statute  Law  Revision  Act,     Sect.  80. 
1892. 


''In  all  cases  of  moneys  deposited." — This  section  is  not  confined  to 
cases  where  moneys  are  deposited  in  the  bank  under  sections  prior  to  it,  but 
extends  to  cases  where  money  is  deposited  under  subsequent  sections.  It 
thm  extends  to  cases  where  money  is  paid  in  under  s.  85  (//i  re  Londoti^ 
Brixton,  mtd  South  Coast  Rail.  Co,,  Exjxirte  Flower  (1866),  L.  R.  1  Ch.  599  ; 
Ei  parte  Morris  (1871),  L.  R.  12  Eq.  418  ;  Charlton  v.  Rolleston  (1884), 
ai  Ch.  D.  237). 

Where  money  has  been  paid  into  a  bank  other  than  the  Bank  of  England 
by  aipieement  between  the  parties,  this  section  is  not  applicable  {Re  EaMertt 
Comities  Rail  Co.  (1855),  26  L.  T.  (o.s.)  176). 

This  section  is  not  affected  by  Order  65  of  the  Rules  of  the  Supreme 
Court,  which  makes  the  costs  of  and  incident  to  all  proceedings  in  the 
Supreme  Court  in  the  discretion  of  the  court  or  a  judge,  as  the  Rules  of  the 
Supreme  Ck)urt  do  not  overrule  the  provisions  of  special  statutes  giving 
special  costs  in  particular  cases  {Reeve  v.  Gibson,  [1891]  1  Q.  B.  652,  660  ; 
Ha^r  v.  Wood  (1885),  54  L.  J.  Q.  B.  419). 

It  had  also  been  held  that  the  above  order  did  not  extend  the  jurisdiction 
of  the  court,  to  give  costs  under  a  statute  which  was  silent  as  to  costs,  no 
costs  io  such  a  case  being  given  under  the  old  practice  in  Chancery  {Re 
Mills  Estate  (1886),  34  Ch.  D.  24),  but  the  jurisdiction  of  the  court  has 
since  been  extended  by  the  Judicature  Act,  1890,  s.  5.  The  express 
provisions  of  any  statute,  it  will  be  seen,  remain,  however,  unaffected  by  it. 

The  section  is  as  follows  : 

5.  Subject  to  the  Supreme  Court  of  Judicature  Acts  and  the  rules  of 
tike  court  made  thereunder,  and  to  the  express  provisions  of  any  statute, 
vbeiher  paased  before  or  after  the  commencement  of  this  Act,  the  costs  of 
and  incident  to  ail  proceedings  in  the  Supreme  Court,  including  the  adminis- 
tiation  of  estates  and  trusts,  shall  be  in  the  discretion  of  the  court  or  judge, 
and  the  court  or  judge  shall  have  full  power  to  determine  by  whom  and  to 
what  extent  such  costs  are  to  be  paid. 

This  section  was  passed  to  enable  the  court  to  give  costs  in  cases  where  they 
could  not  be  given  in  consequence  of  the  decision  in  Re  MilW  Estate,  supra, 
that  costs  could  not  be  given  when  the  Act  was  silent.  The  court  has  now 
jorisdiction  to  give  costs  in  these  cases,  and  in  cases  under  other  Acts  will 
apparently  follow  in  this  respect  the  decisions  under  the  Lands  Clauses  Act. 

Thus  if  land  were  taken  by  a  public  body  under  57  Geo.  3,  c.  xxix. 
{Mirhael  Angela  Taylor's  Act,  post),  and  money  paid  into  court,  on  a 
petition  to  get  that  money  out,  there  being  no  provision  in  that  Act  as  to 
payment  of  the  costs  by  the  public  body,  the  court  had  no  jurisdiction  to 
«der  the  payment  of  such  costs.  The  court  now  has  jurisdiction  to  order 
the  public  body  taking  the  land  to  pay  the  costs  of  and  incidental  to  such 
petition,  and  will  do  so  {In  re  Fisher,  [1894]  1  Ch.  450). 

And  even  in  the  cases  excepted  by  this  section  the  court  can  give  costs 
and  will  do  so  in  a  proper  case,  and  there  is  no  appeal  from  the  discretion  of 
a  judge  in  so  ordering  costs.  Thus  costs  of  a  petition  on  payment  out  were 
allowed  where  a  person  had  refused  to  make  title  owing  to  the  state  of  the 
title  being  such  that  for  the  protection  of  the  promoters  the  money  should 
bave  been  paid  into  court  {In  re  Srhmarr,  [1902]  1  Ch.  326). 

"Or  an  Act  incorporated  therewith." — As  to  incorporation,  see 
notes  to  ss.  1  and  5. 

Since  power  has  been  given  to  the  courts  to  award  costs  in  every  case 
under  statutes,  subject  to  the  express  provisions  in  the  particular  statute 
(Jodicatore  Act,   1890,  s.  5,  svpra),  the  cases  as  to  whether  the  Landij 
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Sect.  80l      Clauses    Consolidation   Act    is    incorporated    or    not    are  of    much    leas 

importance. 

Note.  Jq   ^^^  ^^se   of    statutes   passed   after  the  Lands   Clauses  Act,    1845, 

enabling  public  bodies  to  take  land,  that  Act  will  be  incorporated  whether 
expressly  mentioned  or  not,  and  questions  of  costs  not  provided  for  by  the 
special  Act  will  be  decided  according  to  the  provisions  of  the  Lands  Clauses 
Acts,  and  this  is  so  whether  the  Act  subsequent  to  the  Lands  Clauses  Act 
incorporates  part  of  a  previous  Act  {Kx  parte  Vicar  of  St.  Sepulchre' »  (1864), 
4  De  G.  J.  &  S.  232  ;  In  re  Woodf^  EsUite  (1886),  31  Ch.  D.  607  ;  Ex  parte 
Eton  College  (1850),  20  L.  J.  Ch.  1  ;  In  re  Ellhmis  TrmU  (1856), 
8  De  G.  M.  &  G.  62  ;  Lancashire  and  Yorkshire  Rail,  Co.  v.  Erans  (1851), 

15  Beav.  322  ;  and  see  Mayor  of  Iluddersfield  v.  Shaw  (1890),  54  J.  P.  724  ; 
and  as  to  reading  the  Lands  Clauses  Act  together  with  the  special  Act, 
see  Sharpe  v.  Metropolitan  District  Rail.  Co.  (1880),  5  App.  Cas.  425). 

There  has  been  some  difference  of  opinion  as  to  whether  or  not  the 
Lands  Clauses  Act  was  incorporated  in  certain  subsequent  Acts.  If  not,  no 
costs  under  s.  80  could,  of  course,  be  allowed  {In  re  Cherry^ s  Estate  (1862), 
31  L.  J.  Ch.  351  ;  In  re  Mills'  Estate  (1886),  34  Ch.  D.  24  ;  In  re  Charity 
Schools  of  St.  Dunstan-inthe-West  (1871),  L.  E.  12  Eq.  537  ;  and  cf.  In  re 
Spitalfields  Schools  (1870),  L.  E.  10  Eq.  671  ;  In  re  Wood's  Estate  (1886), 
31  Ch.  D.  607, />er  Esher,  M.E.,  p.  618).  See  as  to  such  incorporation  s,  1 
of  this  Act  and  notes  thereto. 

The  special  Act  while  incorporating  the  Lands  Clauses  Act  may  contain 
express  provisions  as  to  costs,  in  which  case,  of  course,  the  costs  will  be 
governed  by  such  provisions.      See  Re  St.  Katherine's  Dock   Co.  (1866), 

14  W.  E.  978. 

Where  a  charitable  body  is  authorised  by  a  private  Act  to  buy  certain 
land,  and  there  is  a  provision  that  the  money  shall  be  paid  into  court  as 
provided  by  the  Lands  Clauses  Act,  this  does  not  thereby  incorporate  the 
above  section,  and  as  the  charitable  body  is  not  a  public  undertaking,  it  will 
not  be  ordered  to  pay  the  costs  of  applications  in  respect  of  the  fund  in 
court  {Re  Sion  College  (1886),  55  L.  T.  (n.8.)  589). 

"  The  wilftd  refdsaL" — This  section  is  construed  strictly  against  the 
company,  and  a  wilful  refusal  must  be  one  made  merely  capriciously  and 
without  any  reason.  If  there  has  been  a  fair  objection,  a  party  is  not  to  be 
treated  as  having  wilfully  refused,  because  the  reason  for  his  refusal  happens 
afterwards  to  turn  out  untenable  {In  re  Windsor^  etc.  Railway  Act  (1850), 
12  Beav.  522  ;  and   see  the   same  principle.  Ex  parte  Bradshaw  (1848), 

16  Sim.  174). 

Thus  a  landowner  will  not  be  deprived  of  his  costs  if  he  refused  to 
accept  the  purchase  money  because  he  believed  the  award  invalid,  and  there 
was  a  substantial  question  as  to  its  validity  {Ex  parte  Bradshaw  (1848), 
16  Sim.  174),  or  because  on  counsers  opinion  there  was  a  question  as  to  the 
right  of  the  promoters  to  take  his  land  {Ex  parte  Dashwooil  (1856), 
26  L.  J.  Ch.  299),  or  because  he  believed  on  substantial  grounds  that  the 
notice  to  treat   had  been   improperly   served    {Ex  jxirte   Rail  sion    (1851), 

15  Jur.  1028).  And  even  in  a  case  where  the  petition  omitted  to  state  the 
ground  for  refusal,  the  court  took  judicial  notice  from  its  own  recollection, 
of  the  petitioner  having  instituted  a  suit  to  contest  the  validity  of  the 
award,  which  suit  was  not  frivolous,  although  unsuccessful,  and  allowed  his 
costs  {Ex  parte  Lairson  (1868),  17  W.  E.  186).  It  is  not  a  wilful  refusal 
or  neglect  to  convey  that  the  landowner  has  not  paid  off  his  incumbrancers  or 
procured  them  to  join  in  the  conveyance  {Re  Divers  (1855),  1  Jur.  (n.s.) 
995  ;  Re  Nash  (1855),  1  Jur.  (n.s.)  1082). 

It,  however,  amounts  to  a  wilful  refusal  of  the  purchase  money  if  the 
promoters  tender  the  amount  ascertained  by  arbitration,  and  the  landowner 
refuses  it  unless  his  costs  are  also  paid  to  him  at  the  same  time,  as  there  are 
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other  methods  provided  for  obtaining  the  costs.     The  landowner  was  also     Sect.  80. 

ordered  to  pay  the  costs  incurred  by  the  company  in  calling  in  the  sheriff  to         

give  fomaal  and  legal  possession  (Re  Turners  Estate  (1861),  5  L.  T.  (n.s.)        Notb. 
524),  and  these  have  been  ordered  to  be  deducted  from  the  purchase  money 
in  court  (/«  re  Schmarr,  [1902]  1  Ch.  326). 

"WilAil  neglect  ...  to  make  out  a  good  title."— Where  a  land- 
owner fails  to  deliver  a  statement  of  title  within  the  time  prescribed  by 
published  statutory  notices,  he  will  be  regarded  as  having  wilfully  neglected 
to  make  a  good  title,  and  will  have  to  bear  his  own  costs  of  getting  the 
money  out  of  court  (/«  re  Corporation  of  Dublin,  Ex  parte  Bowling  (1881), 
7  L.  R.  Ir.  173). 

If  the  landowner  refuses  to  make  out  a  good  title  to  the  satisfaction  of 
the  promoters  by  refusing  to  stamp  certain  deeds  of  title,  the  company  will, 
of  course,  be  ordered  to  pay  the  costs,  if  such  stamping  is  considered  by  the 
court  to  be  unnecessary  (Ex  parte  Birkheck  Freehold  Laml  Society  (1883), 
24Ch.  D.  119). 

As  to  costs  being  allowed  notwithstanding  failure  to  make  a  good  title, 
KQ  In  re  Schinarr,  [1902]  1  Ch.  326,  and  notes,  supra,  "In  all  cases  of 
moneys  deposited." 

"To  order  the  COBte." — This  does  not  authorise  the  court  to  order  the 
payment  of  costs  out  of  any  particular  fund,  it  merely  means  that  the  court 
may  make  an  order  upon  the  promoters  to  pay  them.  Thus,  if  money  is 
paid  in  under  s.  85,  it  may  be  paid  out  to  the  promoters  upon  fulfilling  the 
conditions  of  the  bond,  and  the  court  cannot  order  payment  of  costs  out  of 
it  There  is  no  lien  upon  it  (In  re  Neath  and  Brecon  Rail.  Co,  (1874), 
L.  R.  9  Ch.  263  ;  Ex  parte  Great  Northern  Rail,  Co.  (1848),  5  Rail.  Cas.  269). 
See  note  to  s.  86,  post. 

The  matters  in  respect  of  which  the  court  may  order  the  costs  to  be  paid 
by  the  promoters  are  according  to  this  section  as  follows  : 

I.  The  purchase  and  taking  of  the  lands. 
II.  The  investment  of  the  moneys  in  Government  or  real  securities. 
IIL  The  reinvestment  in  other  lands. 
IT.  Obtaining  the  proper  orders  for  the  above  purposes, 
y.  Obtaining  orders  for  payment  of  dividends. 
VI.  Obtaining  orders  for  payment  out  of  the  moneys. 
Til.  All  proceedings  relating  to  the  above  except  such  as  are  occasioned 
by  adverse  litigation. 

It  will  be  noticed  that  this  section  does  not  enable  the  court  to  order 
promoters  to  pay  the  costs  in  connection  with  all  the  applications  of  the 
money  allowed  by  s.  69,  such  as  the  redemption  of  the  land  tax,  the  dis- 
charge of  incumbrances,  and  the  erection  of  substituted  buildings.  In 
certain  of  these  cases  the  court  has  ordered  the  costs  to  be  paid  by  the 
promoters.  See  this  discussed  in  note  '^Reinvestment  in  other  lands," 
ut/m,  p.  187,  as  being  a  reinvestment  in  land. 

L  "  The  coBts  of  the  purchase  or  taking  of  the  lands."— The  power 
given  to  the  court  to  order  costs  under  this  heading  is  limited  by  the  other 
provisions  as  to  costs  in  the  Act.  Thus  the  costs  of  assessing  the  amount  of 
oompenaation  to  be  paid  are  regulated,  if  by  justices,  by  s.  24  ;  if  by  arbi- 
trators, by  s.  34  ;  if  by  a  jury,  by  s.  51 ;  and  in  the  case  of  persons  abroad, 
by  8.  67.  Sections  82  and  83  contain  provisions  as  to  the  costs  of  deducing 
title  and  of  the  conveyance.  None  of  these  costs  can,  therefore,  be  included 
in  an  order  under  s.  80  (Ex parte  Great  Northern  Rail.  Co.  (1848),  5  Rail.  Cas. 
269). 

But  where  lands  were  taken  under  a  special  Act,  which   enabled  the 
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Sect.  80.      arbitrators  to  decide  as  to  the  costs  of  arbitration  and  incorporated  ss.  69 — 


Note. 


80  of  the  Lands  Clauses  Act,  but  not  s.  34,  the  court  held  that  it  had  juris- 
diction, upon  an  application  under  s.  80,  to  order  the  promoters  to  pay  costs 
of  the  arbitration  on  the  arbitrators  having  omitted  to  do  so  (/it  re  Pardee  9 
Account,  W.  N.  (1882)  33). 

Nor  can  the  costs  of  an  action  to  enforce  the  Act  be  included  in  such  an 
order ;  such  costs  should  be  applied  for  in  the  action  {Ex.  parte  Great 
Northern  Rail,  Co.  (1848),  5  Rail.  Cas.  269  ;  Uaynes  v.  Barton  (1861),  9  W.  R. 
777). 

Costs  have  been  given  under  this  heading  in  the  case  of  persons  under 
disability  when  an  application  to  the  court  has  been  necessary^  as  it  is  the 
rule  of  the  courts  that  the  estates  of  such  persons  are  not  to  be  burdened 
with  costs  directly  or  indirectly  by  reason  of  their  land  being  taken.  Thus 
promoters  taking  land  belonging  to  a  lunatic  will  be  ordered  to  pay  the  costs 
occasioned  by  a  reference  to  a  master  as  to  the  propriety  of  the  sale,  and 
also  the  costs  of  a  petition  by  the  committee  of  the  lunatic  for  confirmation 
of  the  contract  {In  re  Taylor  (1849),  1  M.  &  G.  210),  including  the  costs  of 
the  attendance,  if  required,  before  the  master  of  the  heir  at  law  {Re  Walker 
(1851),  7  Rail.  Cas.  129),  or  of  the  next  of  kin  {Re  Brimoe  (1864),  2  De  G. 
J.  &  S.  249).  As  to  the  attendance  of  the  heir  and  next  of  kin  on  inquiries 
before  the  master,  see  rules  39  and  40  of  the  Rules  in  Lunacy,  1892. 

In  the  case  of  infants,  see  In  re  Manchenter  and  Sonthport  Rail.  Co.  (1854), 
19  Beav.  365,  and  cases,  infra. 

Similarly,  if  the  land  to  be  purchased  is  the  subject  of  an  administration 
suit,  the  costs  of  any  application  in  the  suit  necessary  in  order  to  carry  out 
the  purchase,  must  be  paid  by  the  promoters. 

Thus  they  have  been  ordered  to  pay  the  costs  of  an  application  to  obtain 
the  direction  of  the  court  as  to  the  course  to  be  taken  with  reference  to  the 
notice  to  treat  {Haynen  v.  Barton  (1861),  30  L.  J.  Ch.  804,  808),  and  of  an 
application  to  obtain  the  subsequent  confirmation  of  the  sale  {S.  C.  (1866), 
L.  R.  1  Eq.  422).  In  a  suit  where  women  and  children  were  interested,  the 
costs  of  a  reference  and  of  the  petition  in  the  cause  to  ascertain  what  course 
was  most  beneficial  for  the  parties  under  disability  was  ordered  to  be  paid 
by  the  promoters  {Pirard  v.  Mitchell  (1850),  12  Beav.  486,  followed  in 
Ilenniker  v.  Chafy  (1860),  28  Beav.  126). 

As  to  the  parties  to  be  served  in  these  cases,  see  note  "  Ser^dce  and 
appearance,"  post,  p.  189. 

Land  taken  under  s.  85. — Where  land  has  been  taken  under  s.  85,  and 
the  money  paid  into  court,  and,  as  a  result  of  subsequent  negotiations,  the 
landowner  does  not  become  entitled  under  the  other  sections  of  the  Act  to 
the  costs  he  has  incurred,  the  court  will  allow  them  under  this  section  on 
application  to  get  the  money  out  of  court. 

Thus  where  a  company  took  land  subject  to  leases,  and  the  purchase 
money  of  the  whole  estate,  including  that  for  the  leases,  was  ascertained  by 
arbitration  but  was  not  paid  into  court,  inasmuch  as  the  landowner  arranged 
with  the  various  lessees  as  to  the  apportionment,  the  court  ordered  the  com- 
pany to  pay  his  costs  of  obtaining  such  apportionment  on  an  application  for 
payment  out  of  the  sum  deposited  under  s.  85  {Er  parte  Flotrer  (1866), 
L.  R.  1  Ch.  599). 

So  where  the  land  had  been  taken  and  a  jury  summoned  to  assess  the 
amount,  but  the  parties  then  came  to  an  agreement  as  to  the  compensation, 
the  vendor's  costs  occasioned  by  the  abortive  sununoning  of  the  jury  were 
ordered  to  be  paid  by  the  promoters  on  a  petition  being  presented  to  the 
court  by  the  vendor  praying  for  such  an  order  {Kr  parte  Morris  (1871), 
L.  R.  12  Eq.  418). 

In  a  case  where  a  company  had  entered  under  s.  85,  but  were  afterwards 
under  a  new  Act  allowed  to  abandon,  subject  to  the  landowner  s  rights  to 
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oompensatioii  for  damage  done  by  entry  and  occupation,  to  be  determined  Sect.  80. 

according  to  the  Lands  Claoaes  Act,  the  company  were  ordered  to  pay  the  — : 

■  costs  of  ascertaining  the  amount  of  such  compensation  and  of  the  preparation  Noite. 
of  an  agreement  with  the  landowner  in  respect  thereof,  the  court  being  of 
opinion  that  this  was  a  taking  within  the  meaning  of  this  section  and  of 
8.  85  iChnrllon  v.  RolkiUm  (1884),  28  Ch.  D.  237). 

IL  Ooeta  of  inyestment  in  Oovemment  or  real  seciiritieB.— This  refers 
to  the  interim  investment  provided  for  in  s.  70  pending  the  application  of  the 
money  according  to  s.  69.  As  money  in  court  under  s.  70  is  cash  under  the 
control  of  the  court,  and  may  be  invested  as  such,  the  costs  of  investment  in 
securities  other  than  those  mentioned  in  the  section,  will  be  allowed,  together 
with  the  increased  brokerage  thereby  occasioned  {Ex  parte  St.  John  Baptist 
CoUege,  Oxford  (1882),  22  Ch.  D.  93  ;  Re  Brotmt  (1890),  63  L.  T.  (n.8.)  131  ; 
Re  Hanbury's  Trusts,  W.  N.  (1883)  116  ;  In  re  Gaselee,  [1901]  1  Ch.  923). 

Costs  of  interim  in  vestment  will  be  allowed,  although  with  certain  consents 
the  money  could  have  been  paid  directly  to  the  persons  entitled  instead  of 
into  court  (/«  re  Leeds  Grammar  School,  [1901]  1  Ch.  228). 

There  was  some  doubt  as  to  whether  an  investment  on  mortgage  was  an 
interim  or  final  investment,  and  the  order  allowing  the  same  was  commonly 
made  on  condition  that  it  was  to  be  treated  as  a  permanent  investment,  and 
the  company  was  not  to  be  liable  for  the  costs  of  a  future  investment.  It 
may  now  be  taken  that  such  an  investment  is  to  be  treated  as  an  interim 
and  not  as  a  final  investment,  and  no  such  condition  will  be  required  (in 
re  Blyth's  Trusts  (1873),  L.  E.  16  Eq.  468  ;  In  re  Sevxirt's  Estate  (1^7 4), 
L.  R.  18  Eq.  278  ;  In  re  W.  Smith's  Estate  (1870),  L.  R.  9  Eq.  178  ; 
Reading  v.  Hamilton  (1862),  5  L.  T.  (n.s.)  628  ;  to  the  contrary,  see  In 
re  Lomax  (1864),  34  Beav.  294  ;  Re  Wilkinson  (1868),  37  L.  J.  Ch.  384  ; 
In  re  Flemons  Trust  (1870),  L.  R.  10  Eq.  612). 

Where  such  a  condition  has  been  inserted  the  company  will  not  be  liable 
for  the  costs  of  any  future  application  in  respect  of  the  purchase  money 
{In  re  Gedling  Rectory  (1885),  53  L.  T.  244). 

Although  a  contract  for  the  purchase  of  land  as  a  permanent  investment 
may  have  been  entered  into,  the  costs  of  an  interim  investment  until  the 
purchase  is  completed  must  be  paid  by  the  promoters  {In  re  Liverpool,  etc. 
Bail.  Co.  (1853),  17  Beav.  392). 

Under  this  head  are  included  the  broker's  commission  on  the  purchase  of 
stock  which  must  be  paid  by  the  promoters  {Ex  parte  Trinity  House  (1843), 
3  Hare,  95  ;  Ex  parte  BraithwaiU  (1853),  1  S.  &  G.  App.  xv.).  In  such  a 
case  the  whole  of  the  money  ought  to  be  invested  without  deducting  the 
broker's  charges,  and  the  Paymaster-General  should  be  recouped  {Ex  parte 
Braithwaite  (1853),  1  S.  &  G.  App.  xv.  ;  but  see  Ex  parte  Harborough 
(1853),  17  Jur.  1045).  According  to  the  order  usually  drawn  up,  the 
applicant  pays  the  brokerage  and  other  charges  in  the  first  instance,  and 
recovers  them  from  the  promoters  as  part  of  his  costs  {In  re  Gaselee,  [1901] 
1  Ch.  923,  where  the  form  of  order  is  discussed  ;  and  see  also  on  payment 
ont,  In  re  Magdalen  ColUge,  Oxford,  [1901]  2  Ch.  786). 

In  these  cases  the  ofiicial  broker  must  be  employed  {In  re  West  Riding 
atid  Lancashire  Railvxiys  Bill,  W.  N.  (1876)  80). 

Interim  reinvestfnent. — If  an  application  be  made  for  a  reinvestment  of 
the  fund  other  than  permanently,  the  costs  of  such  interim  reinvestment  will 
be  payable  by  the  promoters,  if  the  change  of  investment  is  not  capricious. 

Thus  where  the  committee  of  a  lunatic  refused  to  accept  the  conversion  of 
the  lunatic's  consols  which  represented  a  fund  in  court  under  this  Act,  as 
not  being  beneficial  to  the  lunatic's  estate,  and  the  Crown  paid  the  money 
into  court,  the  court  ordered  the  promoters  to  pay  the  costs  of  the 
reinvestment  in  preference  shares  of  a  railway  company,  except  so  far  as 
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Sect.  80.      the  cottts  of  invoHtment  might  have  been  increased  by  reason  of  the  redemp- 
.|I  tion  money  exceeding  the  amount  of  the  original  purchase  money  (Re  Broicn 

^^'^        (1890),  63  L.  T.  (N.S.)  131,  foUowing  as  to  costs  the  form  of  order  in 
Attorney-General  v.  Mayor  of  RochesUr  (1867),  16  L.  T.  (x.s.)  408). 

Where  the  fund  has  been  invested  in  consols,  the  court  has  ordered  the 
promoters  to  pay  the  costs  of  an  investment  on  mortgage  security,  without 
prejudice  to  the  applicant's  claim  for  costs  of  a  subsequent  permanent 
investment  in  land  (In  re  Blyth's  Tmste  (1873),  L.  R.  16  Eq.  468,  a  decision 
of  Lord  Selbokne  ;  and  see  /n  re  Se^carfs  EstaU  (1874),  L.  B.  18  Eq.  278). 
In  an  Irish  case  the  costs  were  refused  of  the  final  application,  which  was  to 
use  the  money  to  pay  off  incumbrances,  not  on  the  ground  of  want  of  juris- 
diction in  respect  of  incumbrances,  but  because  previous  orders  for  interim 
investment  and  payment  of  dividends  had  been  made  (/»  re  Dublin^  etc. 
Rail.  Co.,  ExparU  Rkharda  (1890),  25  L.  B.  Ir.  175). 

m.  Oo8t8  of  reinyestment  in  other  lands. 

Personjs  ahnolutely  entitled. — Where  the  fund  is  in  court,  and  belongs  to 
several  persons  who  have  become  absolutely  entitled  among  them  to  the 
whole  of  it,  the  court  will,  nevertheless,  order  the  promoters  to  pay  the  costs 
of  a  reinvestment  of  the  fund  in  land  on  the  petition  of  all  parties 
(Re  Jones  Trust  Estate  (1870),  39  L.  J.  Ch.  190  ;  Re  Parkers  Estate  (1872), 
L.  B.  13  Eq.  495  ;  Re  DodcVs  Estate  (1871),  19  W.  B.  741). 

Where  land  was  taken  which  was  subject  to  certain  uses,  and  the  money 
paid  into  court,  but  by  a  will  made  before  the  land  was  taken,  but  which  did 
not  operate  until  after,  the  uses  were  changed,  it  was  held  that  the  promoters 
must  pay  the  costs  of  investment  of  the  land  to  the  new  uses,  although  had 
there  been  no  will  the  estate  would  have  vested  absolutely  in  the  heir 
(In  re  de  Benitvoir's  Trusts  (1860),  29  L.  J.  Ch.  567).  In  that  case 
Turner,  L.J.,  expressed  the  opinion  that  an  owner  in  fee  could  claim  to 
have  a  reinvestment  (p.  570). 

Before  the  court  will  allow  the  money  to  be  invested  in  land  it  must  be 
satisfied  (1)  that  it  is  a  fit  and  proper  purchase,  and  (2)  that  a  good  title  can 
be  made  to  it.  A  provisional  contract  is  usually  entered  into,  and  evidence 
of  the  fitness  of  the  purchase  is  produced  at  the  time  of  application.  If  the 
evidence  is  satisfactory  an  order  for  an  inquiry  into  the  title  will  be  made, 
and  that,  if  satisfactory,  a  conveyance  to  be  settled  by  the  judge  may  be 
executed,  and  the  money  paid.  If  the  evidence  as  to  the  fitness  is  not 
sufficient  the  court  may  order  an  inquiry  as  to  the  fitness,  and  if  shown  to 
be  fit  a  further  inquiry  as  to  title.  See  DaniePs  Chancery  Practice,  5th  ed., 
p.  846  ;  Seton  on  Decrees,  6th  ed.,  pp.  2429  et  seq. 

As  to  the  duties  of  a  solicitor  on  the  purchase  of  land  under  the  direction 
of  the  court,  see  a  report  of  the  taxing  master  in  In  re  Metxhant  Taylors' 
Co.  (1885),  30  Ch.  D.  28  ;  on  the  procedure  at  the  inquiry,  Anoti.  (1854), 
18  Jur.  742. 

If  trustees  of  a  settlement  purchase  lands,  pay  the  money  and  have  the 
conveyances  executed,  before  applying  to  have  the  purchase  approved  as  a 
fit  and  proper  one,  they  will  not  be  allowed  the  costs  of  the  purchase, 
although  it  may  be  sanctioned  (Ex  ixirte  Bourerie  (1848),  5  Bail.  Cas.  431  ; 
ExiHtrte  Ilorfield  Trust  (1881),  29  W.  B.  462). 

If  the  money  is  transferred  or  paid  to  the  petitioner  for  the  purpose  of 
investment  in  land,  the  costs  of  investment  are  not  payable  by  the  promoters 
(Ex.  parte  Horjield  Trust  (1881),  29  W.  B.  462). 

If  the  fund  is  very  small  the  investigation  of  the  title  in  whole  or  in 
part  may  be  dispensed  with  (In  re  Blomefi^kTs  Estate,  W.  N.  (1876)  242  ; 
25  W.  B.  57),  and  also  the  reference  to  the  conveyancing  counsel  (/«  re 
Lapworth  Cluirity,  W.  N.  (1879)  37). 

The  promoters  are  required  to  pay  all  the  costs  of  the  application,  the 


Costs  of  Reinvestment  in  Lands.  185 

inqniiy,  and  the  conveyance,  if  the  purchase  is  carried  out,  but  generally     Sect.  80. 
they  will  only  be  required  to  pay  such  costs  as  are  ordinarily  payable  on  an        .jl 
open  contract  by  the  purchaser.     They  will  not,  therefore,  be  required  to  ^^'' 

pay  the  vendor's  costs  even  though  the  purchaser  agree  to  pay  them  ( In  re 
Temple  Church  Lands  (1877),  47  L.  J.  Ch.  160  ;  Ex  jKirU  Christ's  Hospital 
(1875),  L.  R.  20  Eq.  605). 

If  the  purchaser  employ  his  own  counsel  as  well  as  the  conveyancing 
counsel  of  the  court,  he  will  be  allowed  costs  of  consultations  between  the 
two  counsel  on  difSicult  points,  but  not  those  of  his  private  counsel  for 
advising  on  the  whole  title  {Re  Jones's  Settled  Estates  (1858),  6  W.  R.  762). 

So  also  if  by  reason  of  changes  in  the  surroundings,  funds  in  court  in 
respect  of  chiuity  lands  require  to  be  administered  according  to  a  new 
scheme,  the  promoters  will  not  be  ordered  to  pay  the  costs  of  a  new  scheme 
or  of  the  costs  incurred  by  the  petition  being  entitled  in  Sir  S.  Romilly's 
Act  {In  re  St.  PauVs  School,  Fnishury  (1883),  52  L.  J.  Ch.  454). 

When  by  reason  of  the  owners  of  the  land  taken  being  trustees  of  a 
charity,  the  conveyance  of  the  land  purchased  requires  to  be  registered  under 
the  Mortmain  Acts,  the  promoters  will  be  required  to  pay  the  costs  of  the 
enrolment  {Re  Governors  of  Christ's  Hospital  (1864),  12  W.  R.  669). 

If  the  lands  belong  to  a  vicarage,  and  the  attendance  of  the  bishop  as  well 
as  the  vicar  is  required  at  the  inquiry  he  will  be  entitled  to  his  costs  of 
attendance  from  the  promoters  {Ex  parte  Vicar  of  Creech  St.  Michael  (1852), 
n  L.  J.  Ch.  677). 

If  copyhold  Ismds  are  purchased  the  promoters  will  only  be  required  to 
pay  the  fees  of  admission,  but  not  the  fines  on  admission  which  are  payable 
ont  of  the  fimd  in  court  as  part  of  the  purchase  money  {Ex  parte  Vicar  of 
SarsioH  (1858),  6  W.  R.  492  ;  Re  Cawis  Estate  (1850),  15  Jur.  3). 

Enfranchising  copyhold  land  is  equivalent  to  purchasing  freehold,  and  an 
inquiry  will  be  ordered  as  to  whether  a  valid  enfranchisement  can  be  made, 
the  costs  being  payable  by  the  company  {In  re  Cheshtmt  College  (1855), 
1  Jur.  (NJ5.)  995  ;  Dixon  v.  Jacksoti  (1856),  25  L.  J.  Ch.  588). 

If  the  land  to  be  purchased  is  the  subject  of  a  suit,  and  a  petition  in  the 
rait  is  necessary  to  enable  a  conveyance  to  be  made,  the  promoters  will  be 
ordered  to  pay  the  costs  of  that  petition  {Carpmael  v.ProjUt  (1853),  17  Jur. 
875).  and  the  same  holds  good  if  after  the  agreement  to  purchase  the  vendor 
dies  intestate,  leaving  an  infant  heir,  and  a  second  petition  is  thus  rendered 
necessary,  but  in  such  a  case  they  will  not  have  to  pay  the  costs  of  an  action 
by  the  purchasers  to  enforce  the  contract  against  the  infant  heir,  these  being 
costs  occasioned  by  adverse  litigation  {Armitage  v.  Askham  (1855),  1  Jur. 
(n.4.)  227).  Similarly,  if  the  fund  in  court  is  in  the  hands  of  trustees,  and 
there  is  a  suit  in  respect  thereof,  the  trustees  must  serve  the  parties  thereto, 
and  such  additional  expenses  are  payable  by  the  promoters  {Re  Brandon's 
EstaU  (1862),  2  Dr.  &  8.  162). 

When  purchase  not  completed, — If  the  court  does  not  approve  the  purchase 
the  promoters  will  not  be  ordered  to  pay  the  costs,  and  their  costs  in  such 
a  case  have  been  ordered  to  be  paid  out  of  the  fund  in  court  {In  re 
Uardy's  Estate  (1854),  18  Jur.  370  ;  and  see  Ex  parte  Rector  of  Holywell 
(1865),  2  Dr.  &  S.  463  ;  Ex  parte  Stevens  (1848),  13  Jur.  2). 

If  the  court  approve  the  purchase  but  it  is  not  completed  owing  to  the 
vendor  being  unable  to  make  a  good  title,  the  promoters  will  be  ordered  to 
pay  the  costs  {Ex  parte  Rector  of  Holytrell  (1865),  2  Dr.  &  S.  463  ;  In  re 
WoolUy's  Estate  (1853),  17  Jur.  850  ;  Re  Carney  (1872),  20  W.  R.  407), 
and  also  if  the  proposed  purchaser  abandon  the  attempt  on  reasonable 
grounds  such  as  the  great  expense  entailed  in  making  a  good  title  {In  re 
Yandrey's  Tntsts  (1861),  3  Giff.  224),  but  they  will  not  be  so  ordered  if  it 
is  abandoned  on  insufficient  grounds  {Ex  parte  Copley  (1858),  4  Jur.  (n.s.) 
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one  purchase  of  land.  It  may  be  invested  in  several  purchases  and  at 
different  times,  and  in  small  sums,  provided  such  investments  are  not 
capricious,  but  are  bond  fide,  and  for  the  benefit  of  the  estate,  in  which 
case  the  promoters  will  be  ordered  to  pay  the  costs  of  each  application  and 
purchase ;  otherwise,  according  to  the  proviso  in  the  section,  the  costs  of 
only  one  application  shall  be  allowed  {Re  Brattdm'n  Estate  (1862),  2  Dr.  & 
8.  162  ;  In  re  Woolley's  Estate  (1853),  17  Jur.  850  ;  Re  Trustees  of  St. 
Bartholoniews  Hospital  (1859),  4  Dr.  425).  Wood,  V.-C,  in  Ex  parU  The 
Fishnuyftgers'  Co  (1862),  1  N.  B.  85,  said  that  the  authorities  established  the 
rule  that  a  case  of  vexatious  and  unnecessary  expense  must  be  made  out 
against  the  petitioners  to  disentitle  them  to  their  costs  (cf.  Jones  v.  Letris 
(1850),  2  Mac.  &  G.  163 ;  Ex  parte  Eton  College  (1842),  3  Rail.  Gas.  271  ; 
ExparU  Waste  Z^wrfo/ jBox/m)or(1844),3  Rail.  Gas.  513  ;  Re  St.  Katherines 
Dock  Co.  (1844),  3  Rail.  Gas.  514  ;  £>  parte  Bouverie  (1846),  4  Rail.  Gas.  229  ; 
Re  Merchant  Taylor's  Co.  (1847),  10  Beav.  485  ;  Er  parte  Hospital  of  St. 
Katherine  (1881),  17  Gh.  D.  378,  all  under  special  Acts).  In  the  last  case 
six  different  purchases  were  allowed,  the  fund  being  considerable. 

Solicitor's  remuneration. — ^When  money  in  court  is  to  be  laid  out  in  the 
purchase  of  land,  the  solicitor  of  the  party  whose  land  was  taken  is  entitled 
to  charge  the  scale  fee  under  the  Solicitors'  Remuneration  Act,  1881,  ''  for 
investigating  title  and  preparing  and  completing  conveyance."  The  excep- 
tion in  r.  11  to  Sched.  I.,  Part  I.,  of  the  General  Order  under  that  Act  that 
the  scale  does  not  apply  ''  in  cases  of  sales  under  the  Lands  Glauses  Gonaoli- 
dation  Act,  or  any  other  private  or  public  Act  under  which  the  vendor  s 
charges  are  paid  by  the  purchaser,"  does  not  include  a  purchase  under  the 
Act,  and  it  was  held  that  the  solicitor  was  entitled  to  have  the  scale  fee, 
although  the  purchase  was  made  under  the  direction  of  the  court,  as  he 
would  have  to  do  all  the  things  required  in  a  purchase  not  in  court,  although 
he  did  not  incur  the  same  responsibility  {In  re  MerchafU  Taylors  Co.  (1885), 
30  Gh.  D.  28  ;  and  see  In  re  Stetcart  (1889),  41  Gh.  D.  494). 

Fund  invested  with  other  money. — If  the  petitioner  invest  other  money  with 
the  fund  in  court  the  company  pay  all  the  costs  except  such  as  are  incurred 
by  reason  of  the  purchase  money  exceeding  the  amount  of  the  fund  ;  such 
extra  costs  are  payable  by  the  petitioner  {Ex  parte  Hodge  (1848),  16  Sim. 
159  ;  Ex  parU  Kings  College,  Cambridge  (1852),  5  De  G.  &  S.  621  ;  Re 
Branmer's  Estate  (1849),  14  Jur.  236  ;  In  re  Loreband's  Settled  Estate  (1860), 
30  L.  J.  Gh.  94  ;  A  Uomey- General  v.  Mayor  of  Rochester  (1867),  15  W.  R. 
765  ;  see  forms  in  Seton,  6th  ed.,  p.  2432). 

In  one  case  where  the  fund  in  court  was  proposed  to  be  invested  with 
another  fund  in  court  arising  from  the  granting  of  leases,  and  two  purchases 
of  land  had  been  previously  entered  into,  the  costs  ordered  to  be  paid  by  the 
promoters  were — (1)  half  the  costs  of  the  petition,  except  that  those  costs 
were  not  to  exceed  the  costs  of  a  summons  adjourned  to  the  judge  in  chambers, 
the  amount  paid  in  by  them  being  under  £1,000  ;  (2)  a  rateable  proportion 
of  the  stamp  on  one  conveyance,  and  (3)  one-fourth  of  the  other  costs  of 
reinvestment  under  both  contracts,  the  fund  representing  the  land  taken 
being  about  one-ninth  of  the  whole  sum  to  be  invested  {Ex  paiie  Curate  of 
BiUton  (1889),  37  W.  R.  460). 

Where,  in  a  suit  in  one  branch  of  the  court,  it  was  sought  to  lay  out  a 
considerable  sum  in  the  purchase  of  land,  and  an  application  was  made  in 
another  branch  that  the  money  in  court  for  the  purchase  of  land  by  a 
railway  company  should  be  applied  to  make  up  the  sum  required,  the  com- 
pany were  only  ordered  to  pay  the  costs  of  the  application  and  not  of  the 
conveyance  {Re  Bagot's  Settled  EstaUs  (1866),  14  W.  R.  471). 

Where  two  or  more  funds  in  court  paid  in  by  different  bodies  under  the 
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Costs  of  dUrharging  incumbrances. — These  costs  were  not  allowed  by  the 
courts  under  this  section,  there  being  a  current  of  authorities  against  them, 
bot  ihe  costs  of  the  petition  to  obtain  the  sanction  of  the  court  and  of  the 
consequent  order  were  allowed  {In  re  Mark's  Trusts,  W.  N.  (1873)  62  ;  rf. 
DitUin,  etc.  Bail.  Co.,  Ex  parte  Richards  (1890),  25  L.  E.  Ir.  175).  The 
principal  authorities  are,  under  the  Lands  Clauses  Act :  Ex  parte  Corporation 
of  Sheffield  (1855),  21  Beav.  162  ;  Ex  parte  Sheffield  Town  Trustees  (1860), 
8  W.  B.  602  ;  and  under  similar  provisions  in  other  Acts  :  Ex  parte  Hard- 
wkhe  (1848),  17  L.  J.  Ch.  422  ;  In  re  Yeates  (1848),  12  Jur.  279  ;  In  re 
StanU^  ofAlderley's  Estate  (1872),  L.  B.  14  Eq.  227. 

These  costs  may,  possibly,  be  allowed  now  under  s.  5  of  the  Judicature 
Act,  1894,  as  judges  have  expressed  their  regret  at  being  unable  to  allow 
them,  and  this  Act  probably  gives  them  jurisdiction.  See  note,  supra, 
p.  179. 

Purchasing  lease  by  reversioner. — The  purchase  of  an  outstanding  lease  by 
the  reversioner,  under  the  Episcopal  and  Capitular  Estates  Act,  1851  (14  & 
15  Vict.  c.  104),  was  regarded  as  an  investment  in  land  and  not  the  discharge 
of  an  incumbrance,  and  the  promoters  were  ordered  to  pay  the  costs  of  the 
purchase  (Ex  parte  Bishop  of  London  (1860),  2  De  G.  F.  &  J.  14  ;  Ex  parte 
Dean  of  Manchester  (1873),  28  L.  T.  (n.s.)  184).  The  principle  would 
appear  to  be  the  same  as  regards  other  leases,  but  cf.  Ex  parte  Coiporation 
ofSkefield  (1855),  21  Beav.  162,  and  Ex  parte  Corporation  of  London  (1868), 
L.  R.  5  Eq.  418.  The  promoters  will  be  ordered  to  pay  the  costs  of  the 
petition  (S.  C). 

Costs  of  investment  in  buildings. — The  court  will  sanction  the  laying  out 
of  the  money  in  permanent  buildings  on  the  ground  that  this  is  an  invest- 
ment in  land.     See  s.  69,  note,  p.  139. 

The  fees  payable  to  the  architect  and  surveyor  for  planning  and  super  - 
intending  the  buildings  are  not  payable  by  the  promoters,  as  they  are 
expenses  of  building  {Re  The  Butchers'  Company  (1885),  53  L.  T.  (n.s.) 
491). 

The  money  in  such  cases  is  usually  paid  out  to  be  applied  in  building,  or 
it  is  paid  out  on  a  surveyor's  certificate  that  the  buildings  are  complete.  In 
9och  cases  the  costs  of  the  petition  are  ordered  to  be  paid  by  the  promoters, 
u  it  is  either  a  payment  out  of  court,  or  a  reinvestment  in  land  under  s.  10 
{Re  Ineumbeni  of  Whitfield  (1861),  1  John.  &  H.  610,  which  has  been  followed 
in  Re  LfUhropp's  Charity  (1866),  L.  E.  1  Eq.  467  ;  Ex  imrte  Rector  of 
Claypole  (1873),  L.  B.  16  Eq.  574  ;  Ex  parte  Rector  of  Shipton  (1871), 
19  W.  B.  549  ;  Ex  parte  Rector  of  Gamston  (1876),  1  Ch.  D.  477).  Two 
earUer  cases  to  the  contrary,  Ex  parte  Milward  (1859),  27  Beav.  571,  and 
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Luids  Clauses  Act  are  invested  together,  see  note,  infra,  ^*  Apportionment      Sect.  80. 
of  costs  among  several  bodies,"  post,  p.  198. 

Costs  of  redeeming  land  tax. — The  practice  of  the  court  has  been  to  order 
the  promoters  to  pay  these  costs,  the  court  construing  the  redemption  to  be 
a  reinvestment  in  other  lands.  Jesse  L,  M.B.,  seems  to  have  entertained 
some  doubt  as  to  this,  but  decided  against  the  company,  as  being  bound  by 
a  series  of  authorities  (In  re  Bethlehem  Hospital  (1875),  L.  B.  19  Eq.  457, 
following  Ex  parte  Northwich  (1834),  1  Y.  &  C.  Ex.  166  ;  Ex  parte  Trafford 
(1837),  2  T.  &  C.  Ex.  522,  on  similar  provisions  in  special  Acts  ;  Re  Lotidon, 
Brighton  and  South  Coast  Rail.  Co.  (1854),  18  Beav.  608,  611  ;  and  Ex  parte 
Beddoes  (1854),  2  Sim.  &  Giff.  466,  on  the  Lands  Clauses  Acts). 

If  there  is  any  doubt  about  this  point,  the  court  will  now,  under  s.  5 
of  the  Judicature  (Procedure)  Act,  1894  (57  &  58  Vict.  c.  16),  probably 
consider  they  have  jurisdiction  to  give  costs.  See  supra,  note,  **  In  all 
{of  moneys  deposited,*'  p.  179. 
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Sect.  80.      Re  Burks  Rail.  Co,  (1^50),  14  Jur.  1065,  may  be  regarded  as  overruled,  see 
~  Re  Laihropps  Charity^  supra. 

Note.  These  costs  will  include  the  costs  of  an  affidavit  as  to  the  advantage  to  be 

gained  by  the  buildings,  but  will  not  include  those  of  the  surveyor's  certifi- 
cate that  the  works  have  been  completed  (Ex  parte  Rector  of  ShipUm  (1871), 
10  W.  B.  549),  but  will  include  the  costs  of  a  certificate  of  the  amount  due 
{Re  Ard€ft  (1894),  70  L.  T.  506). 

In  that  last  case  the  architect's  fees  and  the  charges  incurred  in  relation 
to  the  contract  were  ordered  to  be  paid  out  of  the  fund  ;  the  promoters 
appealed,  as  they  feared  that  under  the  usual  order  these  fees  would  be 
payable  by  them,  a  fear  which  Lindlky,  L.J.,  considered  not  to  be  well 
founded  (p.  508). 

Of  erecting  buildings  in  substitution, — The  erection  of  buildings  in  substitu- 
tion for  those  injured  by  the  execution  of  the  works  is  an  application  of  the 
money  specially  provided  for  by  s.  69,  and  as  s.  80  provides  that  the  promoters 
shall  pay  the  costs  which  have  been  incurred  in  consequence  of  the  taking 
of  the  lands,  the  costs  of  the  petition  for  sanctioning  the  erecting  or  removing 
of  buildings  injured  by  the  proximity  of  the  works  are  payable  by  the 
promoters,  but  not  the  costs  of  the  removing,  replacing,  or  rebuilding  (£r 
jxirte  Dean  if  CkinUrbury  (1862),  10  W.  E.  505  ;  Ex  parte  Thomers  Charity 
(1848),  12  L.  T.  (o.s.)  266  ;  Ex  parte  St.  John's,  Fulham  (1856),  28  L.  T. 
(O.8.)  173). 

Where  a  hospital  had  been  taken  and  the  application  was  to  pay  money  to 
the  trustees  to  be  laid  out  in  providing  temporary  accommodation  for  the 
patients,  the  company  were  ordered  to  pay  the  costs  of  the  petition  {In  re 
St.  Thomas's  Hospital  (1863),  11  W.  R.  1018). 

IV.  Costs  of  obtaining  the  proper  orders. — The  costs  of  obtaining  the 
orders  for  redeeming  land  tax,  discharging  incumbrances,  and  investment  in 
buildings,  are  all  payable  by  the  promoters.  See  note  immediately  pre- 
ceding. 

It  is  a  general  rule  of  the  court  that  the  promoters  will  only  be  called 
upon  to  pay  the  costs  necessarily  incurred  ;  if,  therefore,  persons  are  served 
or,  being  served,  appear  unnecessarily,  their  costs  will  not  be  payable  by  the 
promoters.     See  cases,  infra^  note,  "  Service  and  appearance." 

Similarly,  if  the  proper  procedure  is  by  summons,  the  extra  costs  of  a 
petition  will  not  be  allowed  (In  re  Joliffe's  EsiaU  (1870),  L.  R.  9  Eq.  668  ; 
Re  Bethleliem  HospiUU  (1885),  30  Ch.  D.  541  ;  Bat^s  v.  Moore  (1888), 
38  Ch.  D.  381  ;  Attorney-General  v.  St.  Johns  Hospital,  [1893]  3  Ch.  151, 
p.  168).  And  see  cases  in  notes  to  s.  70.  But  they  will  be  allowed  if  by 
reason  of  the  matter  being  complicated  a  petition  is  necessary  {In  re  Jachson^ 
W.  N.  (1894)  50  ;  Re  St.  Alhan's,  Wood  Street  (1891),  66  L.  T.  (x.s.)  51). 
Or  if  a  supplementary  petition  is  necessary  {In  re  Satiders  (1894),  70  L.  T. 
755). 

If  only  one  application  is  necessary,  the  costs  of  more  than  one  will  be 
disallowed.  Thus,  if  moneys  belonging  to  the  same  trust  are  paid  into 
court  by  different  companies,  and  are  dealt  with  by  orders  in  different 
branches  of  the  court,  and  it  is  sought  to  obtain  investment  or  payment  out, 
only  one  application  should  be  made  {Ex  parte  Lord  Broke  (1863),  11  W.  R. 
505  ;  In  re  Pattison's  Estates  (1876),  4  Ch.  D.  207  ;  In  re  GoreLangtons 
Estates  (1875),  L.  R.  10  Ch.  328  ;  In  re  Midland  Great  Western  Rail.  Co. 
(1881),  9  L.  R.  Ir.  16).     And  see  s.  70,  note,  p.  158. 

Where  there  are  several  persons  entitled  to  a  fund  in  court,  each  person 
is  entitled  to  make  a  separate  application  in  respect  of  his  share,  and  he  is 
not  bound  to  employ  the  same  solicitor  as  the  other  applicants  ;  but  if  the 
parties  do  employ  the  same  solicitor  he  ought  not  to  incur  additional  costs 
by  making  two  or  more  applications  where  one  would  be  sufficient,  and  if  he 
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does  80,  he  will  not  be  allowed  more  than  one  set  of  costs  {In  re  NicholW  Sect*  80. 

TrttM  EifkUeg  (1866),  35  L.  J.  Ch.  51 6  ;  In  re  Long's  TrustH  (1864),  33  L.  J.  Ch.  " 

620  :  Er  parte  Baronet  Braye  (1863),  11  W.  R.  333  ;  In  re  Spooner's  Estate  ^^"• 
(1854),  1  K.  &  J.  220). 

Form  of  order  as  to  costs, — Forms  of  orders  for  payment  and  taxation  of 
costs  under  this  section  will  be  found  in  Seton  on  Decrees,  6th  ed., 
p.  2456.  The' orders  must  follow  the  words  of  the  section.  Thus  where 
a  lease  is  taken,  and  under  the  order  it  is  necessary  to  sell  part  of  the 
corpus  every  six  months,  no  special  form  of  order  is  required  to  enable  the 
master  to  tax  the  costs  of  these  half-yearly  sales  (In  re  Edmnn(Vs  (1866), 
35  L.  J.  Ch.  538). 

It  is  not  usual  to  insert  the  exception  as  to  costs  of  adverse  litigation 
unless  some  such  litigation  is  supposed  to  have  taken  place,  see  Seton, 
p.  2457,  but  vf.  Re  Cant  (1859),  1  De  G.  P.  &  J.  153  ;  Re  Courts  of  Justice 
CommissUmers,  W.  N.  (1868)  124. 

In  simple  cases  where  the  costs  of  the  adverse  litigation  can  be  dis- 
tinguished, the  order  may  specify  the  particular  costs  which  the  promoters 
are  not  required  to  pay  (In  re  Longioorth's  Estate  (1853),  Kay  &  J.  1). 

As  to  what  may  be  included  under  the  usual  order,  see  Re  Arden  (1894), 
70  L.  T.  506. 

Service  and  appearance. —It  is  provided  by  0.  65,  r.  27  (19)  and  (23), 
of  the  Rules  of  the  Supreme  Court,  as  follows  : 

(19)  Where  any  petition  in  a  cause  or  matter  assigned  to  the 
Chancery  Division  is  served,  and  notice  is  given  to  the  party  served 
that  in  case  of  his  appearance  in  court  his  costs  will  be  objected  to, 
and  accompanied  by  a  tender  of  costs  for  perusing  the  same,  the 
amount  to  be  tendered  shall  be  £1  lOs.  The  party  making  such 
payment  shaJl  be  allowed  the  same  in  his  costs,  provided  such 
service  was  proper,  but  not  otherwise ;  but  this  order  is  without 
prejudice  to  the  rights  of  either  party  to  costs,  or  to  object  to  costs 
where  no  such  tender  is  made,  or  where  the  court  or  judge  shall 
consider  the  party  entitled,  notwithstanding  such  notice  or  tender, 
to  appear  in  court.  In  any  other  case  in  which  a  solicitor  of  a 
party  served  necessarily  or  properly  peruses  any  such  petition, 
without  appearing  thereon,  he  is  to  be  allowed  a  fee  not  exceeding 
the  amount  aforesaid. 

(23)  Where  any  party  appears  upon  any  application  or  proceeding 
in  court  or  at  chambers,  in  which  he  is  not  interested,  or  upon 
which,  according  to  the  practice  of  the  court,  he  ought  not  to  attend, 
he  is  not  to  be  allowed  any  costs  of  such  appearance  unless  the 
court  or  judge  shall  expressly  direct  such  costs  to  be  allowed. 

Notwithstanding  the  second  of  these  rules,  it  seems  to  be  the  practice 
that  where  a  petitioner  does  not,  on  serving  the  petition  upon  a  respondent 
who  has  no  interest  in  the  matter,  tender  him  a  sum  sufficient  to  consult 
a  solicitor  as  to  the  petition,  the  petitioner  must  pay  the  costs  of  the 
respondent's  appearing  (Wood  v.  Boucher  (1870).  L.  E.  6  Ch.  77  ;  Clark  v. 
Simpson  (1868),  L.  R.  6  Eq.  336  ;  and  see  Crawshay  v.  Thorfiton  (1837), 
2  My.  &  Cr.  1  ;  In  re  Burnett's  Estate  (1864),  10  Jur.  (n.s.)  289  ;  Somes  v. 
Martin,  W.  N.  (1882)  113). 

If  a  sum  is  tendered  as  prescribed  in  r.  19,  the  court  will  consider  whether 
the  person  served  should  have  appeared  or  not,  and  if  he  ought  not  to  have 
appeared,  he  will  not  receive  his  costs  of  appearance.     If  his  appearance  is 
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Beet.  8Q»  justified,  he  will  have  hia  costs  (/«  re  Duggaus  Trusta  (1869),  L.  R. 
—         8  Eq.  697). 

The  promoters  of  the  undertaking  will  only  be  required  to  pay  such  costs 
of  service  and  of  appearance  as  are  properly  incurred,  so  that  petitioners 
should  protect  themselves  by  tendering  30«.  under  the  above  rule.  If  the 
party  wrongfully  appear,  he  will  not  receive  his  costs  of  appearance,  while, 
if  he  was  properly  served,  the  promoters  will  be  ordered  to  pay  the  costs  of 
service  and  the  amount  tendered.  If,  on  the  other  hand,  his  appearance 
was  justified,  the  promoters  will  be  ordered  to  pay  all  his  costs  (In  re  Gore- 
LangtmiH  EntaU  (1876),  L.  R.  10  Ch.  328,  333  ;  In  re  Duggan\  TrmU 
(1869),  L.  R.  8  Eq.  697). 

As  an  affidavit  of  service  may  be  necessary,  the  costs  thereof  will  be 
allowed  against  the  promoters  {In  re  IlaUtead  United  Charities  (1875),  L.  R. 
20  Eq.  48  ;  In  re  Ariizans  LhrelUngs  Act,  Ex  parU  Jones  (1880),  14  Ch.  D. 
624  ;  Re  Ruck's  Trusts  (1895),  13  R.  637). 

If,  by  oversight  or  for  any  other  reason,  a  fund  in  court  has  not  been 
dealt  with  for  over  fifteen  years,  and  amounts  to  £500,  no  application  can 
be  made  in  respect  thereof,  without  serving  the  official  solicitor  with  the 
petition  or  summons.  Chancery  Funds  Amended  Orders,  1874,  r.  14,  and 
Supreme  Court  Funds  Rules,  1894.  In  such  a  case,  as  the  fault  lies  with 
the  person  entitled,  the  promoters  are  not  required  to  pay  the  cost-s  occasioned 
by  such  service  {In  re  J,  Clarke's  Estate  (1882),  21  Ch  D.  776). 

It  is  proposed  to  set  out  the  decisions  as  to  service  and  appearance  on 
applications  for  the  various  orders  under  this  section. 

Generally  it  will  be  seen  that  all  persons  who  have  an  interest  in  the 
fund  which  may  be  affected  ought  to  be  served,  but  that  they  ought  not 
to  appear  merely  to  consent  or  if  their  rights  are  not  in  fact  affected,  and 
where  several  are  served,  those  with  similar  interests  should  aA  far  as 
possible  appear  by  the  same  counsel,  in  cases  where  their  appearance  is 
necessary. 

(1)  Service  on  applicatiom  as  to  purchase  of  lands. — Where  applications 
are  necessary  because  a  suit  is  pending  (see  note,  supra,  p.  185),  the  parties  to 
the  suit  must  be  served,  and  the  costs  of  their  appearance,  as  well  as  of  the 
service,  are  payable  by  the  company  {Ilaynes  v.  BarUnt  (1866),  L.  R.  1  Eq. 
422  ;  1  Dr.  &  Sm.  483  ;  Picard  v.  Mitchell  (1850),  12  Beav.  486  ;  cf.  cases 
under  note  '*  Service  where  money  is  to  be  laid  out  in  the  purchase  of 
land,'*  infra,  p.  191). 

On  a  sale  of  a  lunatic*s  estate  the  costs  of  the  attendance  of  the  heir,  and 
next  of  kin  at  the  inquiry  before  the  master,  if  required,  will  be  allowed  {Re 
Walker  (1851),  7  Rail.  Cas.  129  ;  Re  Briscoe  (1864),  2  De  G.  J.  &  S.  249). 

(2)  Service  mi  applications  for  interim  iiwesUnent, — Neither  the  trustee  or 
remainderman  should  be  served  in  such  cases  if  the  investment  is  an  ordinary 
one.  If  the  security  is  an  unusual  one,  the  remainderman  should  be  served, 
but  in  such  a  case  the  company  will  not  have  to  pay  the  costs  of  the  ser\*ice, 
or  of  his  appearance  {In  re  DowUng's  Trusts  (1876),  45  L.  J.  Ch.  568  ;  and 
see  In  re  Leigh's  Estate  (1871),  L.  R.  6  Ch.  887). 

Where  land  was  taken  which  was  held  by  a  lessee  for  a  lease  of  ninety- 
nine  years,  if  he  should  so  long  live,  on  an  application  for  interim  invest- 
ment, costs  were  allowed  to  the  trustees  and  lessee,  the  trustees  being  in 
fact  the  tenants  of  the  immediate  freeholds,  but  no  costs  were  allowed  to 
the  remainderman  {Re  Finch's  EstaU  (1866),  14  W.  R.  472). 

If  the  tenant  for  life  is  in  possession,  mortgagees  and  other  incumbrancers 
should  not  be  served,  if  the  application  is  merely  for  interim  investment  and 
payment  of  dividends,  and  the  company  will  not  be  ordered  to  pay  the  costs 
of  such  service  {Re  Morris's  Estates  (1875),  L.  R.  20  Eq.  470  ;  Tie  Webster* 
Estates  (1854),  2  8m.  &  G.  App.  vi.  ;  In  re  Lancashire  and  Yorkshire  Rail. 
Co.,  Ex  parte  Smith  (1849),  6  Rail.  Cas.  150  ;  Re   Thomas    Trusts  (1864). 
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12  W.  B.  546.    And  seei/i  re  HungerfortSs  Trmts  (1857),  3  K.  &  J.  455).  Sect.  80. 

Ri   Brooke  (1861),  10  W.  R.  35,   may  be  considered  overruled,  and  see 

In  re  Smith  (1865),  14  W.  B.  218.     Neither  need  an  annuitant  be  served  Note. 
(EzparU  Cofidd  (1847),  11  Jur.  1071). 

Mortgagees  in  possession  should  be  served  {Re  Hungerford%  Trusts  (1857), 
3  K.  &  J.  455),  and  the  service  and  appearance,  if  necessary,  will  be 
payable  by  the  promoters  (/«  re  Nash  (1855),  25  L.  J,  Ch.  20).  Tender 
onder  r.  19,  supra,  should  be  made,  for,  if  their  interest  is  not  affected, 
their  costs  of  appearance  will  not  be  allowed  (/n  re  Ruckus  Trusts  (1895), 

13  R.  637). 

Under  the  old  practice,  when  the  land  taken  was  vested  in  trustees,  the 
oostB  of  their  appearance  have  been  allowed  {In  re  Duke  of  Cleveland s  Harte 
EdaU  (1861),  9  W.  B.  883  ;  but  cf.  Re  Finch's  EstaU  (1866),  14  W.  B. 
472).  Probably,  now  they  should  be  served,  and  SOs.  tendered  under  r.  19, 
as  the  costs  of  their  appearance  will  not  be  allowed  if  their  interest  is  not 
affected. 

Where  the  consent  of  Church  Estates  Commissioners  was  required  to  an 
investment,  it  was  held  that  the  consent  should  have  been  obtained  in 
writing  and  that  service  upon  them  was  unnecessary  {Ex  parte  Bishop  of 
Lcndm  (1860),  2  De  G.  F.  &  J.  14).  So,  on  an  application  for  payment  of 
di?idends  to  a  wife,  the  husband  should  join  in  the  petition,  and  should  not 
be  served.  No  costs  of  service  or  appearance  will  be  allowed  to  him  {In  re 
(khome's  EstaU,  W.  N.  (1878)  179). 

In  such  applications  the  company  is  usually  made  a  respondent  and  served 
in  the  usual  way  ;  the  company  may  be  made  a  co-petitioner,  but  this  is  not 
the  best  course  {In  re  King  Edward  VFs  Almshouses,  Saffron  Walden  (1868), 
37  L.  J.  Ch.  664). 

In  some  cases  it  has  been  held  that  the  company  need  not  be  served 
{ExparU  Hordern  (1848),  2  De  G.  &  S.  263  ;  Ex  parte  Rector  of  Kirkhy 
(ktrUou:  (1850),  19  L.  J.  Ch.  329),  but  query  as  to  the  effect  of  an  order 
agamst  them  for  costs. 

When  the  company  is  served,  one  tender  is  sufficient,  and  it  is  not 
necesaary  to  make  tenders  to  the  secretary  or  to  the  solicitor.  See  In  re 
Mikhell  (1881),  17  Ch.  D.  515,  p.  517. 

As  to  ser%4ce  on  promoters,  see  s.  134,  post. 

(3)  Service  where  money  is  to  be  laid  out  in  the  purchase  of  kind. — When 
the  money  is  to  be  reinvested  in  the  purchase  of  land,  the  vendor  of  that 
land  should  not  be  served.  If  he  is  served,  he  will  be  entitled  to  his  costs 
from  the  petitioner,  but  not  from  the  promoters  {In  re  Dylars  Estate 
(1855),  1  Jur.  (N.8.)  975). 

If  by  reason  of  the  lands  being  settled  under  a  private  Act,  the  trustees 
and  remainderman  required  to  be  served  on  an  application  by  the  tenant  for 
life,  the  promoters  will  not  be  called  upon  to  pay  these  costs  {Re  Bowes 
(1864),  10  Jur.  (N.8.)817). 

Where  the  land  taken  is  in  possession  of  a  tenant  for  life,  and  the  money 
is  to  Ije  laid  out  in  other  land,  the  remainderman  need  not  be  served,  nor 
apparently  the  trustees  of  the  settlement,  provided  the  investment  is  an 
ordinary  one  {Re  Brovme  and  Oxford  aiui  Buckinghamshire  Railway  Acts 
(1852),  6  Bail.  Cas.  733  ;  S.  C.  suh  nom,,  ExparU  Staples  (1852),  1  De  G. 
M.  &  O.  294).  And  see  In  re  Gore-Lafigton's  Estate  (1875),  L.  B.  10  Ch.  in 
judgment  of  Malins,  V.-C,  p.  331,  note.  If  money  paid  for  freehold  land 
ia  to  be  invested  in  copyhold  land,  it  would  appear  doubtful  whether  the 
remainderman  ought  to  be  served  or  not  {Re  Browne,  supra,  and  In  re 
Oum's  EsUUe  (1850),  19  L.  J.  Ch.  376). 

If  the  money  is  paid  into  court  in  respect  of  land  which  is  the  subject  of 
an  administration  action,  the  parties  to  the  suit  ought  to  be  served,  but  they 
OQght  dkt  to  appear  and  the  promoters  will  not  be  ordered  to  pay  their  costs 
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Sect.  80.      of  appearance.     They  may,  however,  be  payable  out  of  the  fund  ( WilHtm  v. 

- —         Foster  (1859),  28  L.  J.  Ch.  410).     In  some  cases  costs  of  appearance  have 

Note..        ^ee^  allowed  {Haynes  v.    BarUm  (1861),  30  L.  J.  Ch.  804;  Braudoti  v. 

BrafuJon  (1862),  32  L.  J.  Ch.  20  ;  In  re  Brandon's  EsUite  (1862),  2  Dr.  &  S. 

162). 

They  will  probably  be  allowed  only  when  appearance  is  necessary. 

As  regards  incumbrances  the  rule  as  to  service  and  appearance  was  laid 
down  by  the  Court  of  Appeal  in  In  re  Gore-Langton' »  EstcUe  (1876),  L.  R. 
10  Ch.  328  :  ''  That  wherever  there  is  a  petition  simply  for  the  reinvestment 
of  money  in  land,  and  there  are  mortgagees  or  annuitants  whose  rights  are 
not  otherwise  affected  by  the  petition,  the  proper  course  will  be  to  serve 
such  mortgagees  or  annuitants  with  a  copy  of  the  petition,  and  to  pay  them 
4()«.  (now  30«.)  for  costs,  giving  them  at  the  same  time  an  intimation  that, 
if  they  appear  upon  the  hearing,  they  will  probably  have  to  pay  their  own 
costs." 

This  rule  will  probably  apply  to  incumbrances  created  since  the  payment 
into  court  (Re  Olive's  Estate  (1890),  44  Ch.  D.  316,  and  note,  hi/ra, 
''  Costs  due  to  subsequent  dealing  with  property,"  p.  196). 

(4)  To  discharge  incumhrances  and  for  improvements. — In  cases  where  the 
money  is  to  be  laid  out  in  improvements  or  in  discharging  incumbrances,  the 
remaindermen  should  be  served,  and  costs  of  their  appearance  may  be  allowed 
against  the  promoters.  Thus,  if  it  is  proposed  to  apply  the  fund  to  improve- 
ments under  the  Settled  Land  Act,  the  trustees  and  remaindermen  should 
be  sen'ed  and  have  an  opportunity  of  objecting  (//i  re  Leigh* s  Estate  (1871), 
L.  R.  6  Ch.  887).  So  also  should  the  patrons  of  a  living  (Er  parte  Viear  of 
Castle  Byiham,  [1896]  1  Ch.  348).  The  costs  of  the  appearance  of  the 
remaindermen  were  allowed  in  an  application  for  applying  to  discharge  an 
incuntbrance,  although  it  does  not  appear  that  they  objected  to  the  discharge 
{Re  Fumess  Rail.  Co.,  Re  Romney  (1863),  3  N.R.  287).  In  Ireland,  it  has 
been  held,  that  in  applications  for  the  discharge  of  incumbrances  the 
remaindermen  need  not  be  served  (Ex  parte  Lord  Leconfield  (1874),  I.  R. 
8  Eq.  659  ;  Ex  parte  Studdert  (1866),  6  Ir.  Ch.  R.  63  ;  but  cf  Ex  parte 
Vicar  of  Castle  Bythanij  supra). 

Where  the  money  is  to  be  paid  out  for  the  purpose  of  being  laid  out  in 
buildings,  promoters  will  not  be  ordered  to  pay  the  costs  of  serving,  or  of 
appearance  of  other  parties  who  are  advancing  money  towards  the  building, 
such  as  the  Governors  of  Queen  Anne's  Bounty.  Their  costs  will  be  payable 
by  the  petitioner  (Re  Incumbent  of  Whitfield  (1861),  IJ.  &  H.  610). 

(6)  Service  upon  applications  for  payment  out. — On  these  applications  the 
parties  interested  in  the  fund  should  bo  served,  but  they  ought  not  to  appear 
unless  their  interest  is  affected. 

Thus  incumbrancers  should  be  served,  and  30«.  tendered  to  them  under 
rule  19,  supra,  p.  189  ;  but  costs  of  their  appearance  will  not  be  allowed  if 
they  appear  merely  to  concur  (In  re  Halstead  United  Charities  (1876),  L.  R. 
20  Eq.  48,  following  the  rule  laid  down  in  In  re  Gore-Langtotis  Estate 
(1876),  L.  R.  10  Ch.  328,  stipra),  or  if  it  is  to  be  paid  out  to  them  in  dis- 
charge of  their  debt  (In  re  Artimns  Dicellings  Act,  Ex  parte  Jb7/««  (1880), 
14  Ch.  D.  624  ;  In  re  Ruck's  Estate  (1896),  13  R.  637).  The  same  prin- 
ciple applies  in  the  case  of  an  incumbrance  made  subsequently  to  payment 
(In  re  Olive's  Estate  (1890),  44  Ch.  D.  316  ;  and  see,  infra,  note,  "Costs 
due  to  subsequent  deling  with  property,"  p.  196).  In  one  case,  where 
part  of  the  property  taken  was  subject,  together  with  other  property 
affording  by  itself  ample  security,  to  two  small  rentcharges,  it  was  held  that 
ser\'ice  on  the  persons  entitled  thereto  was  unnecessary  (Ex  parte  Mercers 
Company  (1879),  10  Ch.  D.  481). 

The  earlier  decisions  as  to  serving  incumbrancers  were  somewhat  con- 
flicting. See  Re  IlatfieMs  Estate  (1863),  32  Beav.  262  :  Re  Brooke\\S^4). 
12  W.  R.  1128  ;  Re  Estates  of  Barortess  Braye  (1863),  32  L.  J.  Ch.  432. 
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Where  a  sole  trustee  applied  to  have  the  money  paid  out  to  him  for     Sect.  80. 


division  among  the  cestui  que  trust,  and  the  cestui  que  trust  joined  in  the 
petition  and  appeared  by  counsel  representing  different  classes  of  interests, 
sQch  appearance  was  considered  necessary  in  order  to  enable  the  court  to 
distribute  the  fund,  and  all  costs  of  appearance  not  wantonly  incurred  were 
ordered  to  be  paid  by  the  promoters  (fn  re  Long  (1864),  10  Jur.  (n.s.) 
417 ;  and  see  Ex  parte  Baroness  Braye  (1863),  11  *W.  R.  333). 

Where  the  fund  was  in  the  name  of  trustees  to  whom  the  dividends  had 
been  paid,  they  were  held  entitled  to  appear,  and  to  their  costs  of  ap- 
pearance when  the  persons  becoming  absolutely  entitled  applied  for  payment 
out  {Re  BurttelFs  EstaU  (1864),  12  W.  R.  668  ;  Ex  parte  Metropolitan 
Rail,  Co.  (1868),  16  W.  R.  996).  But  if  they  merely  appear  to  concur,  the 
costo  of  their  appearance  under  the  present  practice  would  probably  not 
be  allowed. 

When  trustees  apply  for  payment  out  as  persons  entitled  to  sell,  the 
cestui  que  trust  apparently  need  not  be  served  (Re  East  (1853),  2  W.  R. 
Ill  ;  In  re  GoocKs  Estate  (1876),  3  Ch.  D.  742  ;  In  re  Hohson's  Trusts 
(1878),  7  Ch.  D.  708  ;  cf.  In  re  Smith  (1888),  40  Ch.  D.  386). 

A  person  entitled  to  a  share  of  a  fund  in  court  may  apply  for  the  same 
to  be  paid  out  to  him  without  serving  the  other  parties  interested,  pro- 
vided at  least  that  there  is  no  question  as  to  the  manner  in  which  the  share 
is  to  be  distributed  (Re  Midland  Rail.  Co,  (1847),  lljur.  1095  ;  Re  Clarke's 
Devisees  (1858),  6  W.  R.  812). 

If  the  parties  employ  the  same  solicitor  they  ought  to  join  in  the  same 
petition,  unless  their  interests  are  hostile  {In  re  NicholVs  Trust  Estates 
(1866),  35  L.  J.  Ch.  516). 

Parties  whose  names  are  included  in  the  title  to  an  account  should  be 
Bended,  but  if  they  have  ceased  to  have  any  interest  they  ought  not  to 
appear  (/«  re  Justices  of  Coventry  (1854),  19  Beav.  158). 

Where  deposits  made  under  s.  85  had  been  overlooked  and  the  purchase 
money  had  been  paid,  the  money  was  ordered  to  be  paid  out,  without  8er\'ice 
on  the  kndowners  {Ex  parte  Midland  Rail.  Co.,  W.  N.  (1894)  38). 

(6)  Servire  on  application  to  transfer  fund. — (a)  Transfer  to  official 
trustees  of  charitable  funds. — When  funds  have  been  paid  into  court  in 
respect  of  various  charity  lands,  and  a  scheme  is  made  pursuant  to  statute, 
and  thereby  the  various  corporations  and  persons  in  whose  names  the  funds 
are  respectively  standing  become  bound  by  such  scheme,  service  on  these 
various  corporations  and  persons  is  unnecessary  on  an  application  for  the 
truisfer  of  the  funds  to  the  account  of  the  official  trustees  {Re  Rector 
of  Si.  Albans,  Wood  Street  {IS91),  66  L.T.  (n.s.)  51,  following  Re  Prebetulary 
of  Si.  Margaret's,  Leicester  (1864),  10  L.  T.  (n.s.)  221). 

(b)  Tramfer  to  credit  of  an  actioft. — If  the  money  is  to  be  transferred  to 
the  account  of  an  administration  action,  the  petition  ought  not  to  be  served 
on  all  the  parties  to  the  suit,  but  they  ought  to  join  in  the  petition,  unless 
there  are  special  reasons  why  they  should  not,  the  costs  of  the  petitioner  and 
of  the  trustees  of  the  will  under  which  the  land  was  devised  only  were 
allowed  against  the  promoters  in  such  a  case  {Melting  v.  Bird  (1853), 
•22  L.  J.  Ch.  599  ;  Re  Pirton's  Estate  (1855),  3  W.  R.  327).  It  would 
appear  to  be  sufficient  on  such  applications  that  the  plaintiff  should  alone 
appear  {Eden  v.  Thompson  (1864),  2  H.  &  M.  6).  The  trustee  of  the 
estate,  if  defendant,  is  probably  a  necessary  party  to  the  application,  and 
has  been  alloWbd  his  costs  of  appearance  {In  re  English's  Settlement  (1888), 
39  Ch.  556),  and  if  it  is  necessary  to  serve  the  other  parties,  their  costs  will 
be  allowed  {Dinning  v.  Henderson  (1848),  2  De  G.  &  8m.  485),  and  if  their 
appearance  is  necessary  these  costs  also  will  be  allowed  {Uetmiker  v.  Chafy 
(1860),  28  Beav.  621).  It  would  probably  be  advisable  to  servo  the  parties 
and  object  to  their  appearance  under  rule  19,  supra,  p.  189,  as  the  above 
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Sect.  80.      decisions  are  somewhat  conflicting  as  to  whether  it  is  necessary  that  the 

parties  should  appear  or  not,  and  the  general  principle  laid  down  in  In  re 

Note.        Gore-Langton's  EsUtte  (1875),  L.  R.  10  Ch.  328,  aujtra,  wUl  probably   be 
followed. 

If  the  fund  is  transferred  to  the  credit  of  an  action,  and  the  names  of  the 
promoters  and  of  the  special  Act  and  Lands  Clauses  Act  are  omitted  from 
the  title  of  the  account,  the  promoters  will  cease  to  have  any  liability  in 
respect  of  costs,  and  if  they  are  served  and  appear  they  will  be  entitled  to 
their  costs  as  against  the  petitioner  {Finhtr  v.  Fisher  (1874),  L.  B.  17  £q. 
341  ;  Prescoti  v.  Wood  (1868),  37  L.  J.  Ch.  691  ;  Nock  v.  Nock,  W.  N.  (187*J) 
125).  In  BroicH  v.  Femrick  (1866),  35  L.  J.  Ch.  241,  the  money  had  been 
paid  in  to  the  credit  of  an  administration  action,  but  with  a  direction  that  it 
was  not  to  be  paid  out  without  notice  to  the  company  who  paid  it  in  ;  by  a 
mistake  the  account  was  not  entitled  in  the  matter  of  the  special  Act.  It 
was  held  that  there  was  no  jurisdiction  to  order  the  company  to  pay  the 
costs  of  an  application  for  reinvestment,  but  they  were  left  to  pay  their 
own  costs.  In  that  case  it  does  not  appear  whether  the  account  was  entitled 
in  the  name  of  the  company  or  not ;  but  in  a  later  case  it  has  been 
held  that  the  court  has  jurisdiction  to  order  the  promoters  to  pay  the 
costs  after  a  transfer  if  the  account  is  entitled  ex  parte  the  promoters, 
although  it  is  not  entitled  in  the  matter  of  the  Lfuids  Clauses  Act,  or 
the  special  Act  {Drakev,  Greaves  (1886),  33  Ch.  D.  609). 

V.  Costs  of  obtaining  orders  for  payment  of  dividends.— Under  these 
costs  are  included  the  costs  of  preparing  a  power  of  attorney  to  enable 
bankers  to  receive  the  dividends,  and  if  the  order  is  to  pay  to  an  incumbent 
of  a  parish  for  the  time  being,  the  promoters  will  be  held  liable  to  pay  the 
costs  of  identification  and  of  a  fresh  power  of  attorney  when  a  new  incumbent 
is  appointed  {Ex  parte  lucvmbetH  of  Guildeti  Suttoti  (1856),  8  De  G.  M.  &  G. 
380).  The  costs  incurred  in  obtaining  the  dividends  on  each  several 
occasfbn  when  they  became  due  have  been  ordered  to  be  paid  by  the  pro- 
moters (Ex  parte  EccUsiastical  Commissioners  (1870),  39  L.  J.  Ch. 
623).  In  two  earlier  cases  under  similar  provisions  in  special  Acts,  the 
court  held  the  proper  construction  of  this  proviso  as  to  costs  to  be  that  the 
company  was  bound  to  pay  only  the  costs  of  the  order  for  payment  of  divi- 
dends and  not  the  costs  of  the  payment  of  the  dividends  (Ex  parte  Althorj»e 
(1839),  3  Y.  &  C.  Ex.  396  ;  Mitchell  v.  Ne^cell  (1844),  3  Rail.  Cas.  515). 

When  dividends  are  payable  to  trustees,  the  order  should  be  so  drawn 
as  to  enable  them  to  be  paid  to  any  new  trustees  that  may  be  appointed 
without  a  further  application  to  the  court.  See  s.  70,  note  '^  Forma  of 
order,"  ante,  p.  162.  If  the  order  is  not  so  drawn,  it  would  appear  to  be 
doubtful  if  the  promoters  will  be  ordered  to  pay  the  costs  of  an  application 
by  the  new  trustees.  The  court  refused  to  order  them  to  pay  the  costs  in 
In  re  Pryor's  Settlement  (1876),  35  L.  T.  (n.s.)  202  ;  Re  Audenshatcs  Sihool 
(1863),  1  N.  R.  255  ;  and  cf.  Ej- parte  Hordem  (1848),  2  De  G.  &.  S.  263, 
but  ordered  them  to  pay  such  costs  in  Re  Goe's  Estfite  (1854),  3  W.  R.  119  ; 
Re  BnzetVs  Trustees  (1850),  16  L.  T.  (o.s.)  279  ;  In  re  Metroiwlitan  Rail. 
Co.  andMaire,  W.  N.  (1876)  245.  Where  the  dividends  were  payable  to  two 
persons  as  joint  committees  of  a  lunatic  and  one  died,  the  promoters  were 
ordered  to  pay  the  costs  of  the  application  to  pay  the  dividends  to  the  other 
solely,  but  the  court  ordered  the  future  dividends  to  be  carried  to  the  credit 
of  the  matter  of  the  lunacy  so  that  in  case  of  future  applications  it  would 
not  be  necessary  to  serve  the  promoters  (In  re  Ryder  (1887),  #7  Ch.  D.  595). 

As  to  costs  of  a  second  application  made  necessary  by  reason  of  subsequent 
dealings,  see  Note  VII.,  infra,  p.  196. 

VI.  Costs  of  obtaining  orders  for  the  payment  out  of  the  principal. — 

These  costs  are  specially  provided  by  s.  80,  and  will  be  ordered  on  an 
application  for  payment  out  {In  re  Gooch's  Estate  (1876),  3  Ch.  D.  742). 
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Under  seTeral  special  Acts,  auch  costs  have  been  refused  in  the  absence  of     Sect.  80> 

special  provision  (see,  for  example,  Ex  parte  Earl  of  Hardwich  (1848),         

17  L.  J.  Ch.  422  ;  Re  Bristol  and  Exeter  Rail.  Co.  (1847),  11  Jur.  686),  but        Ncn-K, 
if  the  Lands  Clauses  Act  is  incorporated,  costs  will  be  awarded  (Re  Lllismi 
(1866),  26  L.  J.  Ch.  379). 

In  the  case  of  persons  absolutely  entitled,  part  may  be  paid  out  and  part 
invested,  and  the  costs  of  such  an  application  are  allowed  {Re  Jmtesi^s  Estate 
(1870),  39  L.  J.  Ch.  190). 

These  costs  will  include  the  costs  of  a  disentailing  assurance  if  required 
(Deriues  of  Brooking  v.  South  Devon  Rail.  Co.  (1869),  2  Giff.  31  ;  cf 
Er.  parte  Alleti  (1881),  7  L.  R.  Ir.  124),  and  of  investigating  the  title  of 
the  person  claiming,  but  not  the  costs  of  affidavits  in  answer  to  claims  set 
up  {In  re  Spooner's  EstaU  (1864),  1  K.  &  J.  220  ;  Inie  Singleton's  Estate 
(1863),  9  Jur.  (n.8.)  941),  and  of  registering  title  (In  re  Belfast  and  Northern 
Counties  Rail.  Co.,  Ex  parte  Gilmore,  [1895]  1  I.  R.  297). 

Where  persons  were  appointed  trustees  for  the  purposes  of  the  Settled 
Land  Acts  of  two  estates  under  a  compound  settlement  and  part  of  one 
estate  was  taken,  the  court  refused  to  order  a  railway  company  to  pay  the 
costs  of  the  order  appointing  the  trustees  {In  re  Waterford  and  Limerick 
Rail.  Co.,  Ex  parte  Harlede,  [1896]  1  I.  R.  507). 

If  the  money  has  been  invested  in  securities,  the  costs  will  include  the 
brokerage  payable  on  the  sale  {In  re  Magdalen  College,  Oxford,  [1901] 
2  Ch.  786). 

If  the  land  taken  is  a  lease  and  part  of  the  corpus  requires  to  be  sold 
every  six  months,  the  promoters  will  be  required  to  pay  the  costs  of  such 
ale  {Re  Long's  EstaU  (1863),  1  W.  R.  226;  In  re  Edmunds  (1866), 
35  L.  J.  Ch.  538). 

If  by  reason  of  the  parties  living  in  Jersey  a  power  of  attorney  is 
necessary  to  enable  them  to  receive  the  money,  the  promoters  will  be  ordered 
to  pay  the  costs  of  preparing  and  verifying  the  execution  of  the  power 
(h  re  Godley  (1847),  10  Ir.  Eq.  222). 

Where  the  money  is  paid  into  court  in  respect  of  a  leasehold  and  the 
landlord  has  a  right  of  re-entry  if  the  rent  is  unpaid  and  part  is  in  arrear 
and  notice  is  given  to  him  by  the  promoters,  in  consequence  of  which  he 
attends  the  hearing  of  the  application,  he  will  be  entitled  to  his  costs 
although  his  claim  be  settled  by  the  lessee  {Re  London  Street,  Greenicich,  etc. 
Art  (1887),  57  L.  T.  (n.s.)  673). 

Where  there  have  been  two  unsuccessful  applications  for  payment  out, 
the  promoters  have  not  been  ordere(}  to  pay  the  costs  of  the  third,  although 
successful  {Ex parte  Winder  (1877),  6  Ch.  D.  696,  p:  704). 

Where  the  money  has  been  paid  into  court  by  reason  of  the  vendors  not 
being  able  to  make  a  good  title  owing  to  there  being  no  administrator  to 
certain  parties  who  had  died  having  vested  interests,  and  in  order  to  get 
the  money  out,  such  administrators  became  necessary,  the  promoters  were 
ordered  to  pay  the  costs  of  the  several  letters  of  administration,  as,  had  it 
not  been  for  the  land  being  taken,  no  such  proceeding  would  have  been 
necessary  {In  re  Dublin  Juttction  Railways,  Ex  parte  Kelly  (1893), 
31  L.  K.  Ir.  137  ;  Ex  parte  RorJce,  In  re  Midland  Great  Western  Rail.  Co., 
[1894]  1  I.  R.  146). 

These  cases  were  followed  by  Stirling,  J.,  in  In  re  Lloyd  and  North 
London  Railway  {City  Branch)  Act,  1861,  [1896]  2  Ch.  397,  although  he 
aeems  to  have  doubted  if  in  their  absence  he  would  have  come  to  the  same 
conclusion. 

Where  the  owner  of  the  land  died  in  Australia  after  the  award,  the 
eouncil  were  ordered  to  pay  the  costs  of  a  power  of  attorney  from  the 
Australian  administrator  and  the  costs  of  the  grant  of  administration  in 
Ireland  {Ex  parte  Lnrgan  Uihan  District  Count  il.  In  re  Keanis,  [1902] 
1 1.  R.  157). 
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Sect.  80.  The  costs  of  ansuccessf ul  applications  for  payment  out,  including  the  costs 

of  the  promoters,  may  be  ordered  to  be  paid  by  the  petitioner  {In  re  Smith 

Note.        (1888),  40  Ch.  D.  386). 

Transfer  to  another  account. — The  transfer  of  the  fund  in  court  to  another 
account  from  which  the  name  of  the  promoters  is  omitted,  is  equivalent 
to  a  payment  out.  It  is  a  payment  out  of  court  from  one  fund  to  pay 
it  in  to  'another  fund  ;  the  promoters  will,  therefore,  be  ordered  to  pay 
all  costs  properly  incurred  in  connection  with  the  application  for  transfer 
(Melting  v.  Bird  (1853),  22  L.  J.  Ch.  599  ;  Re  Bristol  Free  Grammar  School 
.  (1878),  47  L.  J.  Ch.  317  ;  Re  Rector  of  St.  Albatis,  Wood  Street  (1891), 
66  L.  T.  (N.s.)  51  ;  AUomey-General  v.  St.  John's  Hospital,  Bath,  [1893] 
3  Ch,  151). 

VIL  Ckwts  of  all  proceedings  relating  thereto. --Where  remaindermen 
objected  to  the  application  of  moneys  in  rebuilding,  and  the  petition  was 
heard  a  second  time  at  their  instance,  and  appealed,  the  appeal  being  in  part 
successful,  the  promoters  were  only  ordered  to  pay  the  costs  of  one  hearing 
in  the  court  below  ;  the  costs  of  the  petitioner,  the  remaindermen  and  the 
trustees  were  ordered  to  be  paid  out  of  the  fund  (In  re  Leigh's  Estate  (1871), 
L.  R.  6  Ch.  887). 

Costs  due  to  subsequent  dealing  tcith  property. — There  is  some  conflict  of 
decisions  as  to  whether  the  promoters  are  liable  for  the  costs  of  applications 
necessary  by  reason  of  the  owner  of  the  property  in  court  dealing  with  it 
after  it  has  been  paid  in,  either  by  re-settling  it  or  mortgaging  it.  The 
latest  authorities  are  in  favour  of  making  the  promoters  liable  for  the  costs 
of  such  applications  rendered  necessary  by  any  reasonable  dealing  with  the 
property. 

In  the  case  of  In  re  BrooshoofVs  SeUlement  (1889),  42  Ch.  D.  250,  253, 
Kay,  J.,  expressed  the  opinion  that  the  company  must  take  the  land  subject 
to  the  possibility  that  in  ordinary  events  the  owner  may  deal  with  it,  or  the 
proceeds  of  it  by  way  of  settlement  or  mortgage,  and  if  that  increases  the 
cost  of  payment  out  or  of  any  order  of  the  court  concerning  the  money, 
the  company  must  pay  the  increased  costs.  In  this  case  the  tenant  for  life 
had,  under  power  in  a  settlement,  appointed  the  purchase  money,  and  on 
the  application  for  payment  out  by  the  appointees,  it  had  been  necessary 
to  serve  the  trustees  of  the  settlement.  Such  extra  costs  were  ordered  to 
be  paid  by  the  company,  Kay,  J.,  following  the  case  of  Re  Lye's  Estate 
(1866),  13  L.  T.  (N.s.)  664,  and  see  per  Lord  Hatherley,  Eden  v. 
Thompson  (1864),  2  H.  &  M.  6,  p.  9,  to  the  contrary  (In  re  Byrom  (1859), 
5  Jur.  (N.S.)  261). 

Where  by  a  will  made  before  the  land  was  taken  the  uses  subject  io  which 
it  was  held  were  afterwards  changed,  the  promoters  were  held  liable  to  pay 
the  costs  of  the  investment  of  the  land  to  the  new  uses  (In  re  De  Beauvoirs 
Trusts  (1860),  29  L.  J.  Ch.  567). 

Where  a  person  on  becoming  absolutely  entitled  re-settled  the  property 
and  applied  to  have  the  dividends  paid  to  himself,  the  court  refused  to 
order  the  company  to  pay  his  costs  (Li  re  Pick's  Settlement  (1862), 
31  L.  J.  Ch.  495).  In  the  case  of  In  re  Shakespeare  Walk  School  (1879), 
12  Ch.  D.  178,  Hall,  V.-C,  expressed  the  opinion  that  it  would  be 
unreasonable  to  order  the  company  to  pay  the  costs  of  an  order  occasioned 
by  a  tenant  for  life,  who  had  obtained  an  order  for  payment  to  him  of  the 
dividends,  and  subsequently  assigned  his  interest ;  but  considered  that  where 
trustees  of  a  charity  were  receiving  the  dividends  under  an  order,  and  by  a 
new  scheme  rendered  necessary  by  the  object  of  the  charity  failing,  new 
trustees  were  appointed,  the  company  should  pay  the  costs  of  the  order  for 
payment  to  the  new  trustees. 

But  the  costs  of  the  settlement  of  a  new  scheme  and  of  the  preparation 
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and  execution  of  a  deed  to  carry  it  into  effect  were  not  ordered  to  be  paid     Sect.  80. 
by  the  promoters    {Re  SL  PauVs  Schools,   Fimhary   (1883),   48   L.   T.         - — 
(n^.)  412).  Note. 

Where  the  owner,  a  reversioner,  had  mortgaged  his  reversion,  and  on  the 
death  of  the  tenant  for  life,  petitioned  for  payment  out.  North,  J.,  oVdered 
the  promoters  to  pay  the  costs  of  serving  the  mortgagee  and  the  costs  of 
his  appearance,  limited  as  to  the  latter  to  42».  {In  re  Olives  Estate  (1890), 
44  Ch.  D.  316,  following  the  dkta  of  Page  Wood,  V.-C,  in  Edeti  v. 
Thompson  (1864),  2  H.  &  M.  6,  and  of  Kay,  J.,  in  In  re  BrooshoofCs  Settle- 
metU  (1880),  42  Ch.  D.  250,  cited  above,  and  dissenting  from  In  re 
GoagKs  TrusU  (1883),  24  Ch.  D.  569,  and  not  following  Re  Jones's  Trust 
Estate  (1870),  18  W.  E.  312,  and  see  Ex  parte  Peyioti  (1856), 
4  W.  E.  380). 

"By  litigation  between  adverse  claimants."— Where  there  are 
adverse  claims  to  the  land,  and  the  money  is  paid  into  court  at  the  request 
of  one  of  the  parties,  and  after  the  question  is  settled  an  application 
(although  without  litigation)  is  made  for  payment  out,  the  promoters  will 
not  be  liable  to  pay  any  costs  {Re  English  (1865),  13  W.  B.  932). 

But  If  the  promoters,  knowing  that  there  is  a  dispute  as  to  the  title,  pay 
the  money  in  under  s.  76,  executing  a  deed  poll,  they  will  be  required  to 
pay  the  general  costs  of  the  application  for  payment  out  although  not  those 
of  the  parties  claiming  adversely,  apparently,  even  if  such  parties  are  in 
part  successful  nor  of  any  costs  occasioned  thereby  {Ex  jxirte  Cooper, 
Be  North  Londoft  Rail.  Co.  (1865),  13  W.  E.  364  ;  ExjmrU  Palmer  (1849), 
13  Jur.  781  ;  Hore  v.  Smith  (1850),  14  Jur.  55  ;  Re  Duke  of  Norfolk's 
Estates  (1874),  22  W.  E.  817). 

Similarly,  if  knowing  that  there  is  a  dispute  they  take  two  conveyancos, 
one  from  each  claimant,  paying  two  sums  into  court,  and  on  the  application 
for  investing  one  sum  the  other  claimant  is  served,  they  will  have  to  pay  the 
costs  of  such  service  as  the  two  claimants  have  been  treated  as  vendoi-s  and 
not  as  litigants  {In  re  ButUrfield  (1861),  9  W-  E.  805). 

If  after  the  fimd  is  paid  in  there  are  rival  claimants  in  respect  of  it,  the 
promoters,  although  they  will  have  to  pay  the  costs  of  the  right  claimant 
proving  hia  title,  will  not  have  to  pay  any  additional  costs  caused  by  the 
conduct  of  the  rival  claimants.  Thus,  the  costs  of  affidavits  by  the  two 
claimants  in  answer  to  claims  made  with  respect  to  persons  who  answered 
advertisements  for  heirs  were  not  payable,  but  the  costs  of  proving  the 
pedigree  of  the  right  claimants  were  payable  {In  re  Spooner's  Estate  (1854), 
1  K.  &  J.  220).  If  on  an  application  there  are  rival  claims  and  a  question 
of  title  is  argued,  the  promoters  pay  only  one  set  of  costs,  apparently  that 
of  the  anocessfnl  party  {In  re  James  Longioorth  (1853),  1  K.  &  J.  1  ; 
E£  parte  Yates  (1869),  20  L.  T.  (n.s.)  940 ;  In  re  Catling's  Estate, 
W.  N.  (1890)  75)  ;  but  in  one  case  where  the  promoters  were  ordered 
to  pay  one  set  of  costs,  that  set  was  to  be  the  best  costs  for  the  parties,  the 
balance  to  come  out  of  the  fund  {Re  Mid- Kent  Railxcay  Act,  Ex  parte 
Stpan  (1859),  Job.  387). 

The  unsuccessful  claimants  may  be  ordered  to  pay  the  petitioner's  costs 
oocanoned  by  their  adverse  claim  as  well  as  their  own  costs  {Elx  parte  Great 
Southein  and  WesUm  Rail.  Co.  (1877),  I.  B.  11  Eq.  497). 

If  two  applications  for  payment  of  dividends  are  rendered  necessary  by 
reason  of  disputes  between  a  tenant  for  life  and  his  incumbrancers,  the 
promoters  will  not  be  required  to  pay  the  costs  of  the  second  application 
{In  re  Jolliffe  (1857),  3  Jur.  (n.s.)  633). 

If  the  parties  present  before  the  court  are  required  to  argue  a  question  of 
construction,  and  the  costs  are  not  thereby  increased,  the  promoters  will  be 
liable  to  pay  all  the  costs  {Tookey's  Trusts  (1852),  16  Jur.  708). 

Where  costs  are  incurred  by  reason  of  the  court  being  required  to  say 
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^^^  ^  ^ow  a  fund  is  to  be  distributed  under  the  Act,  these  costs  are  not  costs 
NoTK  ^^  adverse  litigation  and  are  payable  by  the  promoters.  Thus  where  the 
court  are  required  to  determine  the  interests  of  a  lessee  and  a  remainderman 
in  the  fund  under  s.  74,  the  company  must  pay  all  costs  (Askew  v.  Wood- 
head  (1880),  14  Ch.  D.  27,  p.  36).  SimiUrly,  if  the  fund  in  court  is 
deposited  in  respect  of  land  in  the  possession  of  a  mortgagee,  and  the 
mortgagor  petitions  for  an  inquiry  as  to  what  was  due  on  the  mortgage  and 
for  payment  to  him  of  the  residue,  the  promoters  will  be  ordered  to  pay  the 
costs  of  the  petition  and  of  the  inquiry  (/»  re  Bareham  (1881),  17  Ch.  D. 
329  ;  In  re  Olive's  Estate  (1890),  44  Ch.  D.  316),  and  also  of  an  inquiry  to 
ascertain  the  different  interests  of  several  persons  in  land  taken  and  assessed 
for  a  lump  sum  {Ex  parte  Great  Southern  and  Western  Rail.  Co.  (1877), 
11  I.  B.  Eq.  497),  and  of  the  argument  upon  a  question  of  construction,  so 
as  to  ascertain  a  class  among  whom  the  money  is  divisible  (Re  Gregsons 
Trusts  (1864),  2  H.  &  M.  504,  reversed  on  appeal  as  to  another  point 
(1864),  13  W.  E.  193). 

Aiipoztioiuiient  of  costs  among  several  bodies. — If  there  are  two  or 
more  funds  in  court  paid  in  by  different  corporate  bodies,  the  applications 
in  respect  of  them  should  as  far  as  possible  be  made  on  one  summons  or 
petition.     See  s.  70,  note,  "Practice  generally,"  ante,  p.   158. 

The  rule  as  to  how  the  costs  should  be  borne  was  laid  down  by  the  Lords 
Justices  in  Ex  parte  Bishop  of  Lond(m  (1860),  2  De  G.  F.  &  J.  14, 
where  a  form  of  order  will  be  found.  According  to  that  rule  the  costs  of 
the  petition  and  of  the  purchase  are  payable  in  equal  proportions  by  the 
companies  or  corporations,  but  the  cost  of  the  ad  valorem  stamp  is  to  be 
payable  rateably  by  them  according  to  the  respective  amounts  of  the  funds. 
It  has  also  been  held  that  the  surveyor's  fee  should  be  paid  rateably  (Ex 
parte  Corporation  of  London  (1868),  L.  R.  5  Eq.  418).  Such  fee  is  usually 
a  commission  of  so  much  per  cent,  on  the  amount  of  the  purchase  money, 
and  the  taxing  master  may  allow  a  fee  so  calculated  (Attoniey-General  v. 
Drapers  Co.  (1869),  L.  R.  9  Eq.  69). 

There  appears  to  be  some  doubt  as  to  whether  the  above  rule  that  the 
costs  are  to  bo  borne  equally  is  applicable  when  there  is  great  inequality  in 
the  amount  of  the  funds  to  be  invested.  In  cases  where  the  scale  fee  is 
adopted  there  is,  since  the  passing  of  the  Solicitors'  Remuneration  Act,  1881, 
a  means  of  apportioning  the  costs  of  purchases  of  land,  and  Ciiitty,  J., 
ordered  the  scale  fee  to  be  apportioned  rateably  according  to  the  amounts 
(In  re  BishopsgaU  Fouttdation,  [1894]  1  Ch.  185). 

Previous  to  the  passing  of  the  above  Act,  Stuart,  V.-C,  in  Ek  parte 
Christ  Church  (1861),  9  W.  R.  474,  and  Malins,  V.-C,  in  Ex  parte  St, 
Bartholomew's  Hospital  (1875),  L.  R.  20  Eq.  369,  had  held  that  in  cases  of 
great  inequality  in  the  amounts  contributed  from  the  different  sources,  the 
cost  of  investment  in  land  ought  to  be  borne  in  proportion  to  the  amount 
contributed. 

JKS8KL,  M.R.,  in  Ex  parte  Gaskell  (1876),  2  Ch.  D.  360,  appeared  to  hold 
the  same  opinion  in  regard  to  investment  in  land,  but  held  that  where  the 
petition  is  merely  for  payment  out  that  the  costs  should  be  borne  equally,  as 
the  costs  of  such  a  petition  would  bo  the  same  in  the  case  of  a  large  sum  as 
of  a  small  one.  But  now  that  sums  under  £1,000  may  be  paid  out  upon 
application  by  summons,  Noktii,  J.,  in  a  case  for  transfer  of  funds  paid  in 
by  three  companies,  ordered  that  as  the  funds  of  two  of  the  companies  were 
each  under  £1,000  that  these  companies  should  only  have  to  pay  the  amount 
which  they  would  have  to  pay  if  the  application  had  been  made  by  summons 
(xUtnrney-Geneml  v,  St.  John's  Hospital,  Bath,  [1893]  3  Ch.  151).  Where, 
however,  there  were  several  bodies,  and  proceeding  by  petition  was  cheaper, 
the  costs  of  a  petition  for  transfer  was  ordered  to  borne  equally  although 
certain  of  the  sums  were  under  £1,000  (Re  Rector  of  St.  Alban's,  Wood  Street 
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(1891),  66  L.  T.  (N.S.)  51).     See  also  Ex  parte  Curate  of  Bilston  (1889),      Sect.  80. 
37  W.  R.  460,  and  note,  supra,  "Fond  invested  with  other  money,"  p.  186. 

The  rule  that  the  costs  must  be  borne  equally  was  observed  more  strictly  Notk. 
in  the  earlier  cases.  Page  Wood,  V.-C,  in  Ex  parte  Govenwrn  of  Christ's 
Hospital  (1864),  2  H.  &  M.  166,  held  that  mere  inequality  was  not  a  ground 
for  departing  from  the  rule,  and  that  the  rule  applied,  except  in  cases  of 
oppression,  as  when  a  particular  company  had  been  vexed  by  a  number  of 
petitions  while  other  companies  were  let  off  with  one  only.  The  Lords 
Justices,  in  In  re  Byraris  Estate  (1863),  1  De  G.  &  8.  368,  held  that  the  rule 
was  not  to  be  disturbed  except  in  cases  of  extreme  hardship,  and  refused  to 
disturb  it,  although  only  a  small  part  of  a  remnant  of  a  fund  in  court  was  to 
be  taken  to  make  up  the  price  with  other  larger  sums,  so  that  a  third 
application  in  respect  thereof  would  have  to  be  made  (In  re  Merton  College 
(1864),  1  De  G.  J.  &  8.  361  ;  Ex  parte  Trinity  College,  Cambridge  (1868), 
18  L.  T.  (N.S.)  849). 

The  Court  of  Appeal  in  In  re  Leigh's  Estates  (1871),  L.  R.  6  Ch.  887, 
followed  the  above  rule  in  the  case  of  payment  out  of  the  money  to  be 
applied  in  buildings,  although  there  was  considerable  inequality,  and  see  also 
London,  Brighton  and  South  Coast  Rail.  Co.  v.  Shropshire  Union  Rail.  Co. 
(1856),  23  Beav.  605. 

When  companies  have  amalgamated. — If  money  has  been  paid  into  court 
by  several  companies  which  afterwards  amalgamate,  the  new  company  formed 
of  the  amalgamated  companies,  for  the  purposes  of  costs  of  investment  is  to 
be  treated  as  one  company,  so  that  if  money  is  paid  in  by  four  different 
companies  and  three  amalgamate,  the  costs  of  investing  the  whole  fund  will 
be  borne  equally  by  the  new  company  and  the  other  company  instead  of  the 
amalgamated  company  bearing  three-fourths  and  the  other  one-fourth  (Ex 
parte  Corpus  Christi  College,  Oxford  (1871),  L.  R.  13  Eq.  334  ;  Ex  parte 
Gaskell  (1876),  2  Ch.  D.  360,  not  following  In  re  Maryport  Railway  Act 
(1863),  32  Beav.  297,  and  see  also  In  re  MidUittd  Great  WesUnt  Rail.  Co. 
(1881),  9  L.  R.  Ir.  16). 

In  an  earlier  case  where  three  railway  companies  had  taken  land  and  paid 
money  into  court,  and  afterwards  one  company  leased  its  railway  to  one  of 
the  others  for  999  years,  but  existed  to  receive  the  rental  and  distribute  it, 
the  costs  were  ordered  to  be  paid  in  equal  shares  by  the  three  companies 
(Rt  Carlisle  ami  Silloth  Rail.  Co.  (1863),  33  Beav.  253). 

And  with  respect  to  the  conveyances  of  lands  (a),  be  it  enacted 
as  follows : 
(a)  Sections  81—83. 

8L  Conveyances  of  lands  to  be  purchased  under  the  provisions  Form  of 
of  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  may  «''*^®y*"°*^- 
be  according  to  the  forms  in  the  Schedules  (A.)  and  (B.)  res{)ec- 
tively  to  tliis  Act  annexed,  or  as  near  thereto  as  the  circumstances 
of  the  case  will  admit,  or  by  deed  in  any  other  form  which  the 
promoters  of  the  undertaking  may  think  fit ;  and  all  conveyances 
made  according  to  the  forms  in  the  said  schedules,  or  as  near 
thereto  as  the  circumstances  of  the  case  will  admit,  shall  be  effectual 
to  vest  the  lands  thereby  conveyed  in  the  promoters  of  the  under- 
taking, and  shall  operate  to  merge  all  terms  of  years  attendant  by 
express  declaration,  or  by  construction  of  law,  on  the  estate  or 
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S*ct^8L  interest  so  thereby  conveyed,  and  to  bar  and  to  destroy  all  sach 
estates  tail,  and  all  other  estates,  rights,  titles,  remainders,  rever- 
sions, limitations,  trusts,  and  interests  whatsoever,  of  and  in  the 
lands  comprised  in  suqh  conveyances,  which  shall  have  been  pur- 
chased or  compensated  for  by  the  consideration  therein  mentioned  ; 
but  although  terms  of  years  be  thereby  merged,  they  shall  in  equity 
afford  the  same  protection  as  if  they  had  been  kept  on  foot,  and 
assigned  to  a  trustee  for  the  promoters  of  the  undertaking  to  attend 
the  reversion  and  inheritance. 

The  forms  in  the  schedule  are  not  in  general  use  as  they  are  difficult  to 
alter  for  the  purpose  of  inserting  recitals,  covenants,  and  other  provisions, 
and  since  the  Conveyancing  Act,  1881,  their  use  does  not  lead  to  brevity, 
compared  with  the  ordinary  forms. 

Costs  of  Qg    Tijg  costs  of  all  such  conveyances  shall  be  borne  by  the 

conveyances.         ^^^'^^  j  ^  j 

promoters  of  the  undertaking  ;  and  such  costs  shall  include  all 

charges  and  expenses;  incurred  on  the  part  as  well  of  the  seller  as 

of  the  purchaser,  of  all  conveyances  and  assurances  of  any  such 

lands,  and  of  any  outstanding  terms  or  interests  therein,  and  of 

deducing,  evidencing,  and  verifying  the  title  to  such  lands,  terms, 

or  interests,  and  of  making  out  and  furnishing  such  abstracts  and 

attested  copies  as  the  promoters  of  the  undertaking  may  require, 

and  all  other  reasonable  expenses  incident  to  the  investigation, 

deduction,  and  verification  of  such  title. 

"All  charges  and  expenses,  incurred." — The  11th  rule  in  Sched.  I., 
Part  1,  of  the  General  Order  under  the  Solicitors'  Bemuneration  Act,  1881, 
provides  that  ''  in  case  of  sales  under  the  Lands  Clauses  Consolidation  Act, 
or  any  other  private  or  public  Act  under  which  vendor's  charges  are  paid  by 
the  purchaser,  the  scale  shall  not  apply." 

The  intention  is  that  the  liberal  allowance  to  vendors  of  costs  under  s.  82 
shall  not  be  interfered  with.  And  this  is  so  where  a  local  authority  purchase 
by  agreement  under  the  powers  of  a  public  Act  which  incorporates  the  Lands 
Clauses  Acts  (/«  vt  BunUklu,  [1895]  2  Ch.  136).  The  above  order,  there- 
fore, applies  to  sales  only,  that  is  to  say,  to  the  costs  of  the  vendor  ;  but  if 
promoters  employ  a  solicitor  to  negotiate  purchases,  his  costs  are  governed 
by  the  9cale  (/;i  rt  Steimrt  (1889),  41  Ch.  D.  494  ;  In  re  MerchatU  Taylors' 
Co.  (1885),30Ch.  D.  28). 

In  the  same  case  Kay,  J.,  held  that  the  scale  does  not  apply  to  the  grant 
of  an  easement,  such  as  the  right  to  lay  and  maintain  water  pipes  through 
the  lands  of  other  persons. 

"Of  all  conveyances." — The  conveyance  begins  when  the  thing  to  be 
conveyed  is  ascertained.  The  promoters  are  not  liable,  therefore,  for  the 
costs  of  ascertaining  what  is  to  be  conveyed,  and  are  not,  therefore,  required 
to  pay  the  cost  of  apportioning  the  rents  where  a  part  of  leasehold  premises 
is  purchased  by  agreement.  The  costs  of  preparing  a  map  to  be  annexed 
to  the  conveyance,  also  of  a  schedule  showing  the  apportionment,  including 
the  sun'eyor's  charges  for  looking  over  it,  are  payable  by  the  promoters 
{Ejc  parte  Buck  (18G3),  1  H.  &  M.  519).     As  to  costs  of  apportionment, 
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see  notes  to  s.  80,  at  p.  182,  and  8.  119,  ponty  p.  245.     The  costs  of  con-     Sect.  82. 
TevBDcing  connael  are  payable  subject  to  taxation  {In  re  Spooners  Estate         ' — 
(1854),  1  K.  &  J.  220).  '^*^' 

Where  a  railway  company  purchased  lands  from  a  colliery  company,  and 
part  of  the  agreement  was  that  the  railway  company  should  carry  the 
Tendor's  coals  at  a  fixed  price,  it  was  held  that  this  agreement  was  collateral, 
and  that  the  costs  of  the  instrument  embodying  the  agreement  were  not 
ptyable  by  the  company  as  part  of  the  costs  of  the  conveyance  {Re  Leitch 
(udKeurwy  (1867),  15  W.  B.  1056). 

"Of  deducing,  evidencing,  and  verifying  the  title."— If  the  promoters 
of  an  undertaking  require  letters  of  administration  to  be  taken  out  or  some 
act  to  be  done  in  order  that  the  vendor  may  be  able  to  formally  complete  a 
title  which  is  in  substance  good,  they  will  have  to  pay  the  costs  thereof. 
Tbns,  where  a  testator  had  bequeathed  leasehold  property  and  the  executor 
bad  died,  and  the  promoters,  in  order  to  acquire  a  good  title,  required  that 
administration  de  boftis  tiott  should  be  taken  out,  they  were  ordered  to  pay 
the  costs  thereby  occasioned  {In  re  Liverpool  Improvement  Act  (1868), 
L  B.  5  Eq.  282,  overruling  In  re  South  Wales  Rail.  Co,  (1851),  14  Beav. 
422,  a  case  where  proceedings  were  required  under  the  Trustee  Acts  to 
enable  an  infant  to  convey  ;  and  see  Re  Manchester  and  Southport  Rail.  Co. 
(1854),  19  Beav.  365  ;  In  re  Lowrys  Will  (1872),  L.  B,  15  Eq.  78).  So, 
where  land  was  to  be  purchased  from  the  transferee  of  a  deceased  mortgagee 
whose  heir  could  not  be  discovered,  the  promoters  were  ordered  to  pay  the 
c«tB  of  a  petition  by  the  vendor  for  the  appointment  of  a  person  to 
convey  to  the  company  in  place  of  the  heir-at-law  {Re  Nash's  Estate  (1855), 
4  W.  R.  Ill  ;  Re  EasUm  Counties,  etc.  Rail.  Co.,  Ex  parte  Care  (1855), 
26L.T.  (O.S.)  176). 

In  a  case  where  a  landowner  had  agreed  to  sell  land  to  a  company,  and  it 
appeared  that  a  small  part  thereof  was  mortgaged,  the  company  were  held 
not  to  be  liable  to  pay  the  costs  occasioned  in  getting  the  mortgage  dis- 
charged, the  court  apparently  being  of  opinion  that  the  vendor  had  agreed 
to  sdl  the  fee  freed  from  the  mortgage,  and  it  was  expressly  stated  that  the 
caae  was  so  decided,  owing  to  the  peculiar  circumstances  {Ex  parte  Phillips 
(1862),  32  L.  J.  Ch.  102). 

The  principle  laid  down  in  In  re  Liverpool  Improvement  Act,  supra,  has 
heen  adopted  in  Ireland,  and  it  was  held  that  promoters  taking  land  from  a 
penon  who  had  been  in  possession  of  leasehold  premises  for  more  than 
twelve  yean  were  bound  to  pay  not  only  the  costs  of  taking  out  administra- 
tion to  the  previous  assignee  of  the  premises,  but  of  the  conveyance  by  the 
administrator  of  such  assignee  to  the  person  in  possession  {In  re  Dublin 
(SoMth)  City  Market  Co.,  Ex  parte  Keatley  (1890),  25  L.  B.  Ir.  265).  They 
most  also  pay  the  costs  of  registering  the  title  when  necessary  ( In  re  Belfast 
futd  Northern  Counties  Rail.  Co.,  Ex  parte  Gilmore,  [1895]  1  I.  B.  297). 

The  promoters  cannot  by  executing  a  deed  poll  under  s.  76  escape  the 
pajment  of  these  costs,  for  if  they  are  incurred  in  order  to  have  the  money 
paid  out  of  court,  they  will  be  ordered  to  pay  them  ( In  re  Dublin  Junction 
Mvays,  Ex  parte  Kelly,  [1893]  31  L.  B.  Ir.  137  ;  In  re  Lloyd  and 
Norih  London  Railiray  {City  Branch)  Act,  1861,  [1896]  2  Ch.  397,  and 
cases  cited  in  notes  to  s.  80,  Note  VI.,  ante,  p.  195).  And  if  they  pay  money. 
in  because  the  vendors  refuse  to  stamp  certain  documents,  they  will  have  to 
pay  the  costs  of  the  application  to  have  it  paid  out  {Ex  parte  Birkbeck 
FrtehM  Land  Society  (1883),  24  Ch.  D.  119).  And  if  after  a  conveyance 
^  been  prepared  the  promoters  pay  the  money  into  court,  they  will  be 
ordered,  under  s.  80,  to  pay  the  costs  incurred  in  and  about  the  abstract  and 
preparation  of  the  conveyance  ( In  re  Crystal  Palatre  Rail.  Co.  and  Divers 
(1855),  1  Jut.  (n.s.)  995). 

Costs  of  deducing  title  have  been  allowed  under  a  special  Act,  which 
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Sect.  82. 
Note. 


merely  directed  that  the  company  should  pay  the  costs  of  "  contract,  sale, 
and  conveyance  '*  {ExparU  Truntees  of  Addey*8  Charity  (1843),  12  L.  J.  Ch. 
513).  But  if  there  is  no  such  provision  in  the  Act  and  the  Jjands  Clauses 
Acts  are  not  incorporated,  the  court  has  no  jurisdiction  to  order  the  costs 
either  of  deducing  the  title  or  of  the  conveyance  ;  but  it  would  appear  that 
such  costs  can  be  paid  out  of  the  purchase  money  in  court  (Re  Strachan's 
Estate  (1851),  9  Ha.  185). 

Prior  to  the  Conveyancing  Act,  1881,  when  a  person  had  contracted 
to  sell  land  and  died,  and  the  estate  descended  to  an  infant  heir  or 
devisee,  or  if  he  died  intestate  and  without  an  heir,  proceedings  had  to  be 
taken  either  under  the  Trustee  Acts  or  by  action  to  enable  the  purchaser 
to  obtain  the  conveyance.  In  such  cases  questions  frequently  arose  as  to 
whether  or  not  promoters  were  liable  to  pay  the  costs  thereby  occasioned. 
See  cases  collected  in  Browne  and  Theobald's  Law  of  Bail  ways,  2nd  ed., 
p.  206.  By  s.  4  of  the  above  Act,  the  personal  repi^esentatives  are 
empowered  to  convey  "  where  at  the  death  of  any  person  there  is  subsisting 
a  contract  enforceable  against  his  heir  or  devisee  for  the  sale  of  the  fee 
simple  or  other  freehold  interest  descendible  to  his  heirs  in  general  in  any 
land." 


Taxation 
of  costs  of 
conveyances. 


83.  If  the  promoters  of  the  undertaking  and  the  party  entitled 
to  any  such  costs  (a)  shall  not  agree  as  to  the  amount  thereof,  such 
costs  shall  be  ta^ed  by  one  of  the  taxing  masters  of  the  (/ourt  of 
Chancery  [or  by  a  Master  in  Chancery  in  Ireland^]  (/>),  upon  an 
order  of  the  same  court,  to  be  obtained  upon  petition  in  a  summary 
way  by  either  of  the  parties  :  and  the  promoters  of  the  undertaking 
shall  pay  what  the  said  master  shall  certify  to  be  due  in  respect  of 
such  costs  to  the  party  entitled  thereto,  or  in  default  thereof  the 
same  may  be  recovered  in  the  same  way  as  any  other  costs  payable 
under  an  order  of  the  said  court,  or  the  same  may  be  recovered  by 
distress  in  the  manner  hereinbefore  provided  in  other  cases  of 
costs  (c)  ;  and  the  expense  of  taxing  such  costs  shall  be  l)orne  by 
the  promoters  of  the  undertaking,  unless  upon  such  taxation  one- 
sixth  part  of  the  amount  of  such  costs  shall  be  disallowed,  in  which 
case  the  costs  of  such  taxation  shall  be  borne  by  the  party  whose 
costs  shall  be  so  taxed,  and  the  amount  thereof  shall  be  ascertained 
by  the  said  master,  and  deducted  by  him  accordingly  in  his 
certificate  of  such  taxation. 

(a)  These  are  the  costs  mentioned  in  last  section. 

(b)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act, 
1892. 

(c)  Sections  34  and  53,  and  see  notes  thereto,  ante,  pp.  63,  91. 

"  Upon  an  order." — For  Forms  of  Order,  see  Seton  on  Decrees. 

Promoters  who  have  paid  the  costs  of  conveyance  cannot  obtain  subse- 
quently an  order  as  of  course  to  have  their  costs  taxed  under  this  section, 
and  such  an  order  will  be  set  aside  (Ex  parte  Somerrille  (1883),  23  Ch.  D. 
167).  Where  an  inquisition  has  been  abandoned  and  occupation  has  been 
given  on  the  company ^s  undertaking  to  pay  costs,  it  would  appear  that  they 
cannot  be  taxed  under  this  section  (Marquis  of  Drogheda  v.  Great  Softthem 
mtd  Western  Rail.  Co.  (1847),  12  Ir.  Eq.  103). 
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The  court  has  jurisdiction  to  review  the  master's   taxation   under  this  Beet.  83. 

section  (Owen  v.  LotuUm  and  North  Western  Bail.  Ch.  (1867),  L.  R.  3  Q.  B.        ^^ 

M,  p.  60;  Sandbaik  Charity  Trustees  v.  North  Staffordshire  Rail.  Co.  (1877),        ^^** 
3  Q.  B.  D.  1,  p.  5). 

And  with  respect  to  the  entry  upon  lands  by  the  promoters  of 
the  undertaking,  be  it  enacted  as  follows  (a)  : 

(a)  Sections  84—91. 

84.  The  promoters  of  the  undertaking  shall   not,  except  by  ^jj^^™®"^,^'^ 
consent  of  the  owners  and  occupiers,  enter  u{X)n  any  lands  which  made  pre- 
shall  be  required  to  be  purchased  or  permanently  used  for  the  ^^^  ^ 
purposes  and  under  the  powers  of  this  or  the  special  Act,  until  to  survey, 
they  shall  either  have  paid  to  every  party  having  any  interest  in  ®^- 
such  lands,   or   deposited   in   the   bank,    in    the    manner   herein 
mentioned,    the    purchase    money   or    compensation    agreed    or 
awarded  to  be  paid  to  such  parties  respectively  for  their  respective 
interests  therein  :  Provided  always,  that  for  the  purpose  merely  of 
sunrejdng  and  taking  levels  of  such  lands,  and  of  probing  or  boring 
to  ascertain  the  nature  of  the  soil,  and  of  setting  out  the  line  of  the 
works,  it  shall  be  lawful  for  the  promoters  of  the   undertaking, 
after  giving  not  less  than  three  nor  more  than  fourteen  days' 
notice  to  the  owners  or  occupiers  thereof,  to  enter  upon  such  lands 
without  previous  consent,  making  compensation  for  any  damage 
thereby  occasioned  to  the  owners  or  occupiers  thereof. 

"Shall  not  .  .  .  enter." — The  interference  with  an  easement  be- 
longing to  a  neighbouring  owner  over  the  land  taken  is  not  an  entry  upon 
the  easement  within  this  section,  and  the  owner's  remedy  is  not  an  action 
fur  injunction,  but  for  compensation  under  s.  68,  and  this  is  so  whether  or 
not  the  definition  of  lands  in  the  special  Act  includes  easements  and  rights 
over  lands  (C'torib  v.  Londmi  School  Board  (1874),  L.  R.  9  Ch.  1-20  ;  Londoti 
School  Board  v.  Smith,  W.  N.  (1895)  37  ;  Duke  of  Bedford  v.  Dawson  (1876), 
L.B.  20  Eq.  363 ;  Wigram  v.  Fryer  (1887),  36  Ch.  D.  87  ;  Matey  v.  Afetro- 
pnlUan  Board  of  Works  (1864),  33  L.  J.  Ch.  377  ;  Temple  Pier  Co.  v. 
MttwpoUUm  Board  of  Works  (1866),  13  W.  R.  636  ;  Bush  v.  Trowbridge 
Waterworks  Co.  (1876),  L.  R.  19  Eq.  291). 

If  a  company  are  empowered  to  create  an  easement  over  the  lands  of 
another,  then  they  can  only  proceed  to  create  that  easement  with  the 
ooosent  of  the  owner  or  by  taking  proceedings  under  the  Act  to  acquire  such 
easement  {Hill  v.  Midland  Bail.  Co.  (1882),  21  Ch.  D.  143;  and  see 
Great  Western  Bail.  Co.  v.  Swittdott,  etc.  Bail.  Co.  (1884),  9  App.  Cas.  787). 

And  if  they  are  not  empowered  to  create  an  easement  they  cannot,  of 
course,  enter  upon  land  for  that  purpose,  as,  for  example,  to  make  an  accom- 
modation pathway.  They  must  purchase  the  land  (Bangely  v.  Midland  Bail. 
Co.  (1868),  L.  R.  3  Ch.  306). 

If  a  company  are  authorised  to  make  a  tunnel  or  to  throw  a  bridge  over 
land,  this,  in  the  absence  of  special  provision,  does  not  enable  them  to 
acquire  only  the  stratum  of  land  necessary  for  this  purpose  ;  they  must  take 
the  whole  of  the  land  from  the  centre  of  the  earth  usque  ad  cerium.    If  they 
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Sect.  84.  attempt  to  enter  by  depositing  only  the  value  of  the  stnituin,  or  give  notice 
"  to  treat  only  for  the  stratum,  they  will  be  restrained  from  proceeding  with 

«<'''■•  their  works  (Ramsden  v.  Manchester,  South  Jmtction,  and  Altrincham  Rail,  Co, 
(1848),  6  Rail.  Cas.  552  ;  Phichin  v.  Blachmll  Bail.  Co.  (1854),  1  K.  &  J.  34). 
The  special  Act  may,  of  course,  empower  the  company  to  acquire  an  ease- 
ment only.  (See  Great  Western  Rail.  Co.  v.  Sicittdon  Rail.  Co.  (1884), 
9  App.  Cas.  787.) 

It  has  been  the  custom  in  Acts  of  Parliament  and  otherwise  to  describe 
as  easements  such  rights  as  those  of  making  tunnels  under  land  without 
taking  the  surface,  or  of  throwing  bridges  over  land,  or  of  dedicating  foot- 
paths to  the  use  of  the  public.  To  call  these  '^  easements  "  is,  however, 
inaccurate.  In  Metropolitan  Rail.  Co.  v.  Fowler,  [1893]  A.  C.  416,  it  was 
held  that  a  tunnel  is  an  interest  in  land — a  corporeal  hereditament,  and  not 
merely  an  easement.  The  dedication  of  a  public  footway  is  also  not  an 
easement.  See  per  Caikns,  L.J.,  Rangely  v.  Midlatid  Rail.  Co.  (1868),  L.  B. 
3  Ch.  306,  p.  310,  and  note  to  s.  3,  ''Lands,"  ante,  p.  6. 

The  right  to  make  a  tunnel  without  being  under  the  obligation  to  take 
the  surface  is,  therefore,  the  right  to  take  an  interest  in  land.  It  does  not 
matter  whether  the  special  Act  authorises  the  company  to  ''  appropriate  and 
use  the  subsoil,"  as  such  words  are  equivalent  to  '*  take."  See  Metropolitan 
Rail.  Co.  V.  Folder,  supra.  A  company  so  authorised  to  make  a  tunnel 
may  be  restrained  by  injunction  if  they  proceed  to  extract  the  subsoil 
without  proceeding  according  to  this  Act,  by  purchasing  the  same,  or 
apparently  by  deposit  under  s.  85  (Farmer  v.  Waterloo  and  City  Rail.  Co., 
[1895]  1  Ch.  5-27). 

The  placing  of  materials  on  the  land  with  the  consent  of  the  tenant  is  not 
an  entry  on  the  lands  so  as  to  entitle  the  landowner  to  apply  for  an  injunc- 
tion (Standish  v.  Mayor  of  Liverpool  (1852),  1  Dr.  1). 

If  in  the  special  Act  there  is  a  proviso  that  the  promoters  shall  not 
''take"  land  until  certain  conditions  have  been  complied  with,  the  word 
"  take  "  in  such  a  case  would  mean  taking  possession  or  taking  a  conveyance 
(Spencer  v.  Metropolitan  Board  of  Works  (1882),  22  Ch.  D.  142). 

Besides  the  remedy  by  injunction  the  promoters  are  abo  liable  to  a  penalty 
for  wrongfully  entering  upon  land.     See  s.  89,  infra. 

"Except  by  consent." — If  the  landowner  consent  to  the  entry  he  cannot 
treat  the  promoters  as  tenants  at  will,  and  in  the  event  of  a  dispute  arising 
revoke  the  consent  and  bring  an  action  of  ejectment  or  trespass.  His  remedy 
is  to  recover  compensation  under  the  Act  (Knajtp  v.  Lofidott,  Chatham^  and 
Dover  Rail.  Co.  (1863),  11  W.  R.  890  ;  Doe  d.  Iludsopi  y.  Leeds  and  Bradford 
Rail.  Co.  (1851),  16  Q.  B.  796). 

The  landowner  may  by  his  conduct  and  silence  be  considered  to  have 
consented,  and  if  so  an  injunction  will  not  be  granted  at  his  instance 
(Greenkalgh  v.  Manchester  and  Birmingham  Rail.  Co.  (1838),  3  My.  &  Cr. 
784),  but  merely  refraining  from  taking  action  is  not  enough,  as,  for 
example,  if  the  owner  did  not  know  that  the  land,  being  a  roadway,  did  not 
belong  to  him  (Marquis  of  Salisbury  v.  Great  Northern  Rail.  Co.  (1868), 
5  C.  B.  (N.8.)  174). 

If  there  is  a  dispute  as  to  whether  a  landowner  has  consented  or  not  and 
a  company  have  entered,  the  court  will  not  interfere  by  injunction  to  stop 
the  works,  but  will  order  the  proximate  value  to  be  deposited  until  the 
amount  is  determined  (Langfoid  v.  Brighton,  Letres  and  Hastings  Rail.  Co. 
(1845),  4  Bail.  Cas.  69).  A  similar  order  was  made  where  it  was  shown 
that  a  company  had  found  it  necessary  to  enter  in  order  to  insure  public 
safety,  and  that  subsequent  to  the  entry  the  landowner  had  treated  with  the 
company  in  respect  thereof  (Toiner  v.  Easterti  Counties  Rail.  Co.  (1843), 
3  Bail.  Cas.  374).  As  to  entry  upon  land  to  repair  damage  caused  by 
accident  and  ensure  safety,  see  the  Railways  Regulation  Act,  1842  (5  & 
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6  ^ici  c.  55),  88.  14,  15,  in  note  to  s.  16  of  the  Bailways  Clauses  Act,  1845,     Sect.  84. 

pod.  

Note. 
"  Until  they  shall  have  paid." — This  section  must  be  read  with  the 
further  proviso  in  s.  85  enabling  the  promoters  of  an  undertaking  upon 
certain  conditions  to  enter  without  the  consent  of  the  owner  and  before 
making  payment  or  deposit,  as  mentioned  in  this  section.  If  they  enter 
with  the  consent  of  the  owner,  or  without  his  consent  under  that  section, 
the  landowner  has  in  respect  of  his  purchase  money  the  ordinary  equitable 
lien  of  an  unpaid  vendor  which  can  be  enforced  by  action,  whether  the 
price  has  been  determined  by  agreement  or  by  inquisition.  See  the  cases 
collected  in  notes  to  s.  85,  note,  "  Vendor's  lien.*'  And  see,  for  example, 
Wing  V.  ToUenham  and  Hampatead  Junction  Bail.  Co,  (1868),  L.  B.  3  Ch. 
740. 

"  To  every  party  having  any  interest." — An  action  will  lie  for  an 
iojnnction  to  restrain  a  company  retaining  possession  of  land,  even  where 
the  pkintifTs  interest  is  merely  a  lien  for  improvements  done  to  the  land 
(Rogen  v.  Dock  Conqxirty  at  Kingsio7t-upon-Htdl  (1864),  34  L.  J.  Ch.  165), 
or  an  equitable  right  to  possession  under  building  agreements  (Birmingham 
and  Di«tnrt  Land  Co.  v.  London  and  North  WesUni  Rail.  Co.  (1888), 
40  Ch.  D.  268). 

If  the  promoters  take  possession,  and  by  mistake  some  interest  is  omitted 
to  be  purchased,  they  are  entitled  to  remain  in  possession  for  six  months  to 
enable  them  to  purchase.     See  s.  124,  and  notes,  j>08^,  p.  251. 

"  Of  surveying." — If  the  promoters  enter  for  this  purpose  they  must 
give  the  requisite  notice,  but  where  they  had  entered  without  such  notice, 
bat  merely  to  survey  and  level  and  set  out  the  line  of  their  works,  the  court 
refused  to  grant  an  injunction,  on  their  undertaking  not  to  proceed  further 
without  giving  the  proper  notices  {Fooks  v.  Wilts^  Somerset  and  Weymouth 
Rail.  Co.  (1846),  4  Rail.  Cas.  210). 

85.  Provided  also,  that  if  the  promoters  of*  the  undertaking  Promoters  to 
shall  be  desirous  of  entering  upon  and  using  any  such  lands  before  ^  enter  on 
an  agreement  shall   have   been  come  to  or  an  award   made   or  lands  before 
verdict  given  for  the  purchase  money  or  compensation  to  be  paid  SaWMde^^ 
by  them  in  respect   of  such   lands,  it   shall   be   lawful   for   the  I^sit  by  way 
promoters  of  the  undertaking  to  deposit  in  the  bank  by  way  of  ^d  giving 
security,  as  hereinafter  mentioned,  either  the  amount  of  purchase  ^'*"- 
money  or   compensation  claimed  by  any  party  interested  in  or 
entitled  to  sell  and  convey  such  lands,  and  who  shall  not  consent 
to  such  entry,  or  such  a  sum  as  shall,  by  a  surveyor  appointed  by 
two  justices  in  the  manner  hereinbefore  provided  in  the  case  of 
parties  w^ho  cannot  be  found,  be  determined  to  be  the  value  of 
soch  hinds,  or  of  the  interest  therein  which  sach  party  is  entitled 
to  or  enabled  to  sell  and  convey,  arid  also  to  give  to  such  party 
a  bond,  under  the  common  seal  of  the  promoters  if  they  be  a 
corporation,  or  if  they  be  not  a  corporation  under  the  hands  and 
seals  of  the  said  promoters,  or  any  two  of  them,  with  two  sufficient 
sureties,  to  be  approved  of  by  two  justices  in  case  the  parties  differ, 
in  a  penal  sum  equal  to  the  sum  so  to  be  deposited,  conditioned 
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Sect.  85.  for  payment  to  such  party,  or  for  deposit  in  the  bank  for  the 
benefit  of  the  parties  interested  in  such  lands  as  the  case  may 
require,  under  the  provisions  herein  contained,  of  all  such  purchase 
money  or  compensation  as  may  in  manner  hereinbefore  provided 
be  determined  to  be  payable  by  the  promoters  of  the  undertaking 
in  respect  of  the  lands  so  entered  upon,  together  with  interest 
thereon  at  the  rate  of  five  pounds  per  centum  per  annum  from 
the  time  of  entering  on  such  lands  until  such  purchase  money  or 
compensation  shall  be  paid  to  such  party,  or  deposited  in  the  hank 
for  the  benefit  of  the  parties  interested  in  such  lands,  under  the 
provisions  herein  containe<l  ;  and  upon  such  deposit  by  way  of 
security  being  made  as  aforesaid,  and  such  bond  being  delivered 
or  tendered  to  such  non-consenting  party  as  aforesaid,  it  shall  be 
lawful  for  the  promoters  of  the  undertaking  to  enter  upon  and  use 
such  lands,  without  having  first  paid  or  deposited  the  purchase 
money  or  compensation  in  other  cases  required  to  be  paid  or 
deposited  by  them  before  entering  upon  any  lands  to  be  biken  by 
them  under  the  provisions  of  this  or  the  spmal  Act. 

In  the  case  of  railway  companies,  this  section  has  been  amended  by  the 
Railway  Companies  Act,  1867  (see  30  &  31  Vict.  c.  127,  s.  36,  post).  By 
that  Act  the  Board  of  Trade  appoints  the  surveyors  and  approves  the 
sureties. 

"The  inromoters  of  the  nndertaldllff." — Where  the  promoters  are  a 
public  authority,  the  special  Act  may  contain  provisions  wide  enough  to 
exclude  ss.  84  and  85  ;  thus  it  was  held  that  the  Metropolitan  Board 
of  Works  might  enter  upon  land  for  the  purpooe  of  making  a  sewer  under 
the  powers  of  their  Act  which  incorporated  these  sections,  without  depositing 
the  purchase  money  or  executing  a  bond  {North  London  Rail.  Co.  v.  Meim- 
jioliUin  Board  of  Worhtt  (1859),  28  L.  J.  Ch.  909  ;  and  see/jer  Cotton,  L.J., 
In  re  Corporation  of  Dudley  (1881),  8  Q.  B.  D.  86,  p.  96). 

In  the  cane  of  water  companies,  see  Waterworks  Clauses  Act,  1847, 
8.  6,  poKt^  which  empowers  them  to  enter  upon  streams  on  making  a 
deposit. 

'*  Before  an  agreement^"  etc — It  is  not  clear  as  to  whether  the  pro- 
moters can  proceed  under  this  section  until  after  they  have  either  given  a  notice 
to  treat  under  s.  18,  or  made  an  agreement  to  purchase.  Lord  Watson,  in 
Tiverton  Rail.  Co.  v.  Loottemore  (1884),  9  App.  Cas.  480,  p.  501,  and  in  Grtat 
Wentem  Rail.  Co.  v.  S^rindon  Rail.  Co.  (1884),  9  App.  Cas.  787,  p.  805,  gave  it 
as  his  opinion  that  the  promoters  could  not  enter  and  use  under  this  section 
until  they  had  acquired  a  right  as  purchasers  under  an  inchoate  or  imperfect 
contract  constituted  by  compulsory  notice  to  treat  or  by  agreement.  In  the 
former  case,  this  opinion  was  not  questioned  by  either  Lord  Cairns  or 
Blackburn,  but  in  the  latter  case.  Lord  Bramwell  (p.  810)  expressed  the 
opposite  opinion,  and  considered  that  the  sections  dealing  with  the  taking  of 
land  (ss.  16 — 68),  had  no  application  to  those  in  regard  to  entering  upon  land, 
/.g.,  to  88.  84 — 91,  and  Lord  Fitzoerald  apparently  agreed  with  him  (rf. 
Ford  V.  Plymouth,  etc.  Rail.  Co.,  W.  N.  (1887)  p.  210). 

If  the  company  desired  to  enter  in  order  to  acquire  a  perpetual  easement 
under  their  special  Act,  it  is  not  necessary  that  the  capital  should  be  sob- 
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sribed  as  provided  by  s.  16  (Great  Westeni  BaiL  Co.  v.  Swindon  BaiL  Co      Sect.  86. 
(1884),  9  App.  Gas.  787).  —- 

It  i&  clear,  however,  that  once  they  have  given  the  notice  to  treat  that        «otk. 
they  can  enter  under  this  section  at  any  time  until  the  expiration  of  the 
time  limited  for  carrying  on  the  works. 

Thos,  they  may  enter  after  having  given  notice  of  their  intention  to 
summon  a  jury,  and  may  change  the  appearance  of  the  land  so  that  a  jury 
may  not  be  able  to  form  an  opinion  as  to  its  value  (Laugham  v.  Great 
Northern  Ra'd.  Co.  (1848),  1  De  G.  &  8.  486). 

If  the  notice  to  treat  has  been  given,  the  entry  under  this  section  can  be 
made  after  the  period  for  compulsory  purchase  has  expired  as  such  entry  is 
not  an  exercise  of  the  powers  of  compulsory  purchase  (Marquis  of  Salis- 
bury  V.  Great  Northertt  Rail.  Co.  (1852),  17  Q.  B.  840),  and  it  can  be  made 
at  any  time  before  the  expiration  of  the  time  limited  for  the  execution  of 
the  works  if  made  bojtd  JUU  and  for  the  purpose  of  the  works,  and  whether 
the  works  can  be  completed  within  the  time  limited  or  not,  and  the  promoters 
can  continue  in  possession  after  that  time,  and  complete  the  works  (Tivertoft 
Rail.  Co.  V.  Loonemore  (1884),  9  App.  Gas.  480).  Similarly,  after  such  entry, 
the  amount  of  the  purchase  money  may  be  assessed  subsequently  to  the  ex- 
piration of  the  time  limited  for  completion  of  the  works  (8.C.,  and  Doe 
L  ArmisUad  v.  North  Staffordshire  Rail.  Co.  (1851),  16  Q.  B.  526). 

It  has  been  said  that  a  company  cannot  take  advantage  of  this  section 
anless  there  is  urgent  necessity  for  immediate  entry  on  the  lands  (per 
Malins,  V.-C,  in  Field  v.  Cantarvon  and  Llanheris  Rail.  Co.  (1867),  L.  R. 
5  Eq.  190),  but  in  Loosemore  v.  Ttvertmi  (1882),  22  Ch.  D.  25,  p.  46, 
Selborne,  L.C.,  pointed  out  that  there  were  no  words  to  that  effect  in  the 
Act,  and  see  Fry,  J.,  to  the  same  effect ;  and  cf.  Willey  v.  South  Eastern 
Rail.  Co.  (1849),  6  BaU.  Cas.  100. 

If  a  notice  to  treat  has  been  given,  and  the  promoters  enter  under  this 
section,  it  is  doubtful  whether  they  can  be  compelled  to  proceed,  or  whether 
they  themselves  can  proceed  under  s.  23  to  have  compensation  ascertained, 
or  whether  the  landowner  must  take  the  initiative  and  have  the  compensa- 
tion assessed  under  s.  68.  Lord  Cottenham  considered  s.  68  applicable, 
and  refused  to  order  a  company  who  had  entered  under  s.  85  to  summon  a 
jory  under  s.  23  (Adams  v.  Lmidon  and  Blcuhmll  Rail.  Co.  (1850),  2  M.  & 
G.  118).  In  Tiverton  Rail.  Co.  v.  Loosemore  (1884),  9  App.  Cas.  480,  Earl 
Cairns  thought  that  the  proceedings  should  go  on  under  s.  68  (p.  491),  but 
Lord  BiJkCKBURN  thought  that  the  landlord  might  proceed,  under  the  notice 
to  treat,  and  saw  nothing  to  prevent  the  promoters  from  issuing  their  warrant 
and  having  the  price  ascertained  against  an  unwilling  vendor  after  they  have 
entered  (pp.  498,  499). 

Deposit  the  amoirnt  of  the  purchase  money. — As  to  how  the  deposit  is 
to  be  made,  see  s.  86,  and  Supreme  Court  Funds  Rules,  1894,  set  out  in  the 
notes  to  s.  69,  awte,  p.  134. 

The  amount  to  be  deposited  should  include  not  only  the  actual  value  of 
the  hmd,  but  also  the  compensation  for  severance  and  for  injuriously  affecting 
the  lands  held  therewith,  which  matters  are  to  be  taken  into  account  in 
aMesaing  the  purchase  money  (Field  v.  Carnarvon  and  Llanheris  Rail.  Co. 
(1867),  L.  B.  6  Eq.  190,  and  see  ss.  49  and  63,  ante,  pp.  82,  96). 

Where  a  railway  company  were  authorised  to  construct  a  tunnel  through 
land  without  purchasing  the  surface,  unless  it  was  found  by  a  jury  or 
arbitrator  that  the  tunnel  could  not  be  made  without  risk  thereto,  it  was 
held  that  only  the  value  of  that  right  or  stratum  need  be  deposited  before 
entry  (Hill  v.  Midland  Rail.  Co.  (1882),  21  Ch.  D.  143). 

Where  a  railway  company  are  by  their  special  Act  authorised  to  take  part 
only  of  buildings,  if  in  the  opinion  of  a  jury  or  arbitrator  they  can  be 
severed  without  material  detriment,  and  an  arbitrator  decides  that  they  can 
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Sect.  83.      be  so  severed,  the  company  can  enter  under  this  section  on  depositing  oQly 

~ the  value  of  the  part  to  be  taken  {Lambert  v.  Dublin,  Wirklotty  and  Wexfonl 

^^^        Bail.  Co.  (1890),  26  L.  R.  Ir.  163). 

It  has  been  held  that  it  is  the  value  of  the  land  referred  to  in  the  notice 
to  treat  that  is  to  be  deposited.  Where  by  subsequent  negotiations  between 
surveyors  of  the  parties  it  was  agreed  that  less  land  should  be  taken  than 
that  stated  in  the  notice  to  treat,  and  the  amount  deposited  was  in  respect 
of  that  lesser  quantity,  the  entry  was  held  bad  as  the  surveyor  was  not  the 
landowner's  agent  to  make  this  alteration,  or  to  make  the  claim  in  respect 
thereof  (Ford  v.  Ply  month,  etc.  Rail.  Co.,  W.  N.  (1887)  201). 

Where  a  company  had  given  notice  to  treat  for  ten  parcels  of  land 
apparently  used  together,  it  was  held  that  they  could  not  enter  upon  eight 
of  them  by  depositing  the  value  of  the  eight  only,  but  that  they  must  deposit 
the  value  of,  and  give  security  for,  the  whole  {Ikirher  v.  Nortii  Staffordthire 
Rail.  Co.  (1848),  5  Rail.  Cas.  401).  Possibly  these  decisions  may  be  affected 
by  what  appears  to  be  the  ruling  of  the  House  of  Lords  in  Great  Westtem 
Rail.  Co.  V.  SiritidoH  Rfiil.  Co.  (1884),  9  App.  Cas.  787,  that  s.  85  is  wholly 
independent  of  s.  18. 

It  has  frequently  been  held  that  in  cases  where  a  notice  to  treat  has  been 
given  and  the  landowner  has  given  a  valid  counter-notice  under  s.  92  requiring 
that  the  whole  of  a  house  or  building  should  be  taken,  that  the  promoters 
can  only  enter  upon  the  land  after  depositing  the  value  of  the  whole  {Gile»  v. 
Loudon,  Chatham,  and  Dover  Rail.  Co.  (1861),  30  L.  J.  Ch.  G03  ;  Undencood  v. 
Bedford  and  Cambridge  Rail.  Co.  (1861),  7  Jur.  (N.fl.)  941  ;  Oardtter  v. 
Charing  CroM  Rail.  Co.  (1861),  2  J.  &  H.  248).  Whatever  a  company  are 
bound  to  take  under  s.  92  must  be  taken  into  account  and  valued  if  they 
proceed  under  s.  85,  so  that  the  value  of  trade  fixtures  and  machinery  in  a 
manufactory  must  be  deposited  (Gibnon  v.  Hammernmith  Rail.  Co.  (1863), 
1 1  W.  R.  299).  If  the  counter-notice  is  invalid,  deposit  of  the  value  of  the 
part  required  will  be  sufficient  (Tiverton  Rail.  Co.  v.  Loosemore  (1884), 
9  App.  Cas.  480). 

In  a  case  where  the  valuation  was  made  by  a  surveyor  appointed  under 
the  Lands  Clauses  Act,  for  a  railway  company  who  entered  after  the  passing 
of  the  Railway  Companies  Act,  1867,  on  depositing  the  value  so  determined, 
such  entry  was  held  invalid,  on  the  ground  that  the  valuation  shonli  have 
been  made  under  the  later  Act  (Field  v.  Carnarvon  and  Llanberin  Rail.  Co. 
(1867),  L.  R.  5Eq.  190). 

In  two  cases  where  the  valuation  exceeded  the  amount  in  court,  the 
promoters  have  been  ordered  subsequently  to  bring  the  difference  into  court 
(Aifh/ord  V.  London,  Chatham,  and  Dover  Rail.  Co.  (1866),  14  L.  T.  (n.8.) 
787  ;  Ex  parte  London,  Tdbury,  and  Southetid  Rail.  Co.  (1853),  1  W.R.  533). 

Minerah. — The  law  in  respect  of  minerals  when  taken  by  railway  com- 
panies will  be  found  in  the  notes  to  ss.  77 — 85  of  the  Railways  Clauses  Act, 
1845,  post. 

As  railway  companies  need  not  purohase  the  minerals  under  the  lands, 
they  may  enter  upon  the  lands  under  this  section  without  depositing  the 
value  of  the  minerals,  at  least,  if  they  are  not  included  in  the  notice  to 
treat.  If,  however,  after  entry  without  depositing  the  value  of  the  minerals, 
they  remove  any  of  the  minerals,  they  will  be  liable  in  an  action  of  trespass 
in  respect  thereof  (Loonemore  v.  Tiverton  Rail.  Co.  (1882),  22  Ch.  D.  25, 
pp.  42,  43,  and  (1884),  9  App.  Cas.  480). 

In  such  a  case  the  compensation  payable  under  ss.  78  and  81  of  the  Rail- 
ways Clauses  Act  need  not  be  included  in  the  bond  or  deposit,  althoagh 
included  by  agreement  in  the  arbitration  held  afterwards  as  to  the  purchase 
money,  and  the  condition  of  the  bond  will  be  satisfied  without  paying  such 
compensation  (Ex  parte  Neath  atid  Brecon  Rail.  Co.  (1876),  2  Ch.  D.  201 ; 
rf.  In  re  Lord  Gerard  and  Lomlon  and  North  WesUni  Rail.  Co.,  [1895]  1  Q.  B, 
459). 
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"Claimed  by  any  i>arty  interested." — ^Where  there  are  mortgagees     Sect.  85. 
security  should  be  given  in  respect  of  their  interest,  and  it  is  not  enough  to        ri    " 
pay  in  the  valne  of  the  land  in  the  name  of  the  mortgagor,  and  to  execute  a  ^^  ' 

bond  in  his  favour,  although  the  amount  may  be  sufficient  to  cover  both 
cbdmA  {Ratikeu  v.  Eftnt  and  West  India  Dockn  Rail.  Co.  (1849),  12  Beav. 
298). 

It  is  competent  for  promoters  to  deal  solely  with  any  person  having  a 
beneficial  interest  in  respect  of  that  interest,  and  to  deposit  the  value  thereof, 
and  give  a  bond  to  that  person  only  {Willey  v.  South  Eastern  RaiL  Co. 
(1849),  1  M.  &  G.  68). 

"Snireyor  appointed  by  two  JnaticeB." — The  appointment  is  made  in 
the  manner  provided  by  s.  59. 

As  there  is  no  provision  as  to  notice  the  promoters  may  proceed  to  have 
the  sur\'eyor  appointed  and  sureties  approved  ex  parte,  and  without  notice  to 
the  landowner  {SrUlges  v.  Wilts,  Somerset,  and  Weymouth  Rail.  Co.  (1847), 
16  L.  J.  Ch.  335  ;  Langham  v.  Great  Northern  Rail.  Co.  (1848),  1  De  G.  &  S. 
486). 

If  the  general  valuer  of  the  company  is  appointed,  who  has  acted  as 
negotiator  for  the  company,  the  appointment  will  not  on  that  ground  be 
invalid,  although  such  appointment  is  unsatisfactory  {Langham  v.  Great 
Northern  Rail.  Co.  (1847),  5  Rail.  Cas.  263,  p.  266). 

As  regards  railway  companies,  however,  the  law  has  been  altered  by  the 
Bailway  Companies  Act,  1867  (30  &  31  Vict.  c.  127),  s.  36,  see  post.  The 
appointment  under  that  Act  is  now  made  by  the  Board  of  Trade,  and  the 
company  are  required  to  give  seven  days*  notice  of  their  intention  to  apply 
for  the  appointment. 

"  The  value  of  such  lands." — The  surveyor  must  examine  the  premises 
in  such  a  manner  as  to  enable  him  to  form  a  fair  judgment.  Mere  inspec- 
tion of  the  exterior  is  not  sufficient.  If  it  is  done  fairly  the  court  will  not 
disturb  it  {Cotter  v.  Metropolitan  Rail.  Co.  (1864),  12  W.  R.  1021). 

The  mere  facts  that  the  amount  is  inadequate  and  that  the  surveyor  has 
not  sufficient  knowledge  of  the  facts  to  determine  the  amount  of  injurious 
affection,  are  not  sufficient  to  invalidate  his  valuation  if  made  hotui  fide 
(Rirer  Roden  Co.,  Limited  v.  Urban  District  Council  of  Barking  Toimt,  [1902] 
W.N.  86,  on  appeal,  [1902]  W.  N.  103). 

If  the  money  had  been  deposited  and  the  bond  executed  before  the 
surveyor  hA  published  his  written  valuation,  this  will  not  invalidate  the 
possession,  if  it  can  be  shown  that  the  amount  had  been  fairly  and  properly 
determined,  and  that  it  was  by  some  accident  that  the  surveyor's  award  was 
not  signed  till  after  the  money  was  paid  in  (Stamps  v.  Birmingham,  Wolver- 
hampton attd  Stour  Valley  Rail.  Co.  (1848),  7  Ha.  251,  256). 

"Qive  to  such  party  a  bond." — If  the  amount  deposited  is  insufficient, 
the  bond  also  will  be  invalid.  See  cases  in  note,  **  Deposit  the  amount  of 
the  purchase  money,"  supra,  p.  207.  If  the  promoters  enter  into  possession 
after  giving  a  defective  bond,  the  court  will  not  restrain  that  possession  if  a 
subsequent  valid  bond  is  given,  but  will  consider  it  as  a  possession  under 
this  section.  The  court  will,  however,  take  care  that  a  proper  bond  is 
executed  giving  the  owner  the  benefit  of  the  Act  (Willey  v.  South  Eastern 
Bail.  Co.  (1849),  1  M.  i&  G.  58  ;  Poynder  v.  Great  Northern  Rail.  Co.  (1847), 
2  Ph.  330). 

The  land  need  not  be  specially  described  in  the  bond  if  it  is  identified  by 
the  prior  transactions  {WUley  v.  South  Eastern  Rail.  Co.  (1849),  1  M.  &  G. 
58,  68  ;  CotUr  v.  Metropolitan  Rail.  Co.  (1864),  12  W.  R.  1021). 

The  condition, — The  section  requires  that  the  bond  shall  be  conditioned 
*'  for  payment  to  such  party  or  deposit  in  the  bank  for  the  benefit  of  the 
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86ei.  8S>      parties  inieresied."     No  equivalents  ought  to  be  iutroduoed  otherwise  the 


NOTB. 


bond  may  be  invalid.  Thus  the  addition  of  the  words  ^*or  otherwise  "  after 
^*  deposit  in  the  bank  "  was  held  to  invalidate  the  bond  (Hosking  v.  PhUlipH 
(1848),  3  Ex.  168);  also  of  the  words  ''on  demand"  before  "pay"  and 
'* deposit"  (PofpuUr  v.  Gretti  Northern  Rail.  Co.  (1847),  2  Phil.  330  ;  Ixutg- 
ham  v.  Great  Northern  Rail.  Co.  (1847),  5  BaH.  Cas.  263),  and  of  the  words 
"  shall  at  any  time  hereafter"  before  "  pay"  {Cotter  v.  Metropolitan  Rail.  Co. 
(1864),  12  W.  R.  1021). 

If  after  the  name  of  the  party  are  added  the  words  '*  his  heirs,  executors, 
administrators,  and  assigns  "  the  bond  will  not  be  invalid,  for  it  is  in  effect 
implied  that  if  the  party  dies  payment  shall  be  made  to  the  party  entitled  to 
his  estate,  if  freehold  to  his  heirs,  if  leasehold  to  his  executors  {Honking  v. 
Philliptt  (1848),  3  Ex.  168),  so  that  if  the  interest  of  the  party  is  leasehold 
it  is  proper  and  sufficient  to  add  ''his  executors,  administrators,  and  assigns" 
{Willey  v.  South  Eantent  Rail.  Co.  (1849),  1  M.  &  G.  58).  If  the  promoters 
are  dealing  with  the  owner  of  a  particular  interest  only,  such  as  a  lessee,  the 
words  "  the  parties  interested  "  may  be  omitted  {S.  C). 

If  the  owners  of  the  land  are  tenants  in  common  the  bond  will  be  bad,  if 
the  deposit  is  made  in  their  names  jointly,  and  the  condition  drawn  in  a 
form  treating  them  as  joint  tenants  {Langham  v.  Great  Northern  Rail.  Co. 
(1847),  5  Rail.  Cas.  263). 

"With  two  Bufflcient  snretieB." — In  the  case  of  railway  companies  these 
must  now  be  approved  by  the  Board  of  Trade.  Railway  Companies  Act, 
1867,  s.  3Q,po8t. 

But  under  neither  Act  is  the  approval  required  unless  the  parties  differ, 
and  the  bond  will  be  valid  without  such  approval  unless  the  landowner 
dissents  {Loonemore  v.  Tiverton  Rail.  Co.  (1882),  22  Ch.  D.  25,  p.  41  ;  (1884), 
9  App.  Cas.  480). 

'  Sureties  are  required  whether  the  bond  is  given  by  a  corporation  or  by  an 
individual,  and  it  would  appear  that  the  corporation  and  sureties  should 
enter  into  the  bond  jointly  and  severally  {Barker  v.  North  StafforMiire  Rail. 
Co.  (1848),  2DeG.  &S.  55). 

When  land  is  purchased  for  the  purposes  of  the  crown,  sureties  are  not 
generally  required.  See,  for  example,  the  Post  Office  (Land)  Act,  1881, 
s.  3,  pout;  the  Military  Lands  Act,  1892,  s.  2,poM. 

"Together  with  interest  thereon."— If  the  promoters  eMer under  an 
invalid  bond,  and  a  valid  one  is  afterwards  executed,  it  would  appear  to  be 
doubtful  as  to  the  date  from  which  the  interest  is  to  be  calculated  (  Willey  v. 
South  Eastern  Rail.  Co.  (1849),  1  M.  &  G.  58). 

If  the  promoters  neglect  to  issue  their  warrant  to  summon  a  jury  for 
twenty -one  days,  as  provided  by  s.  68,  the  amount  claimed  can  be  recovered, 
and  in  an  action  to  recover  that  amount,  it  has  been  held  that  s.  85  gives 
interest  thereon,  from  the  date  of  taking  possession  to  the  date  of  judgment 
at  the  rate  of  £5  per  cent.  {In  re  Aheidare  Rail.  Co.  (1860),  8  W.  R.  603). 

Although  the  conveyance  may  be  executed  in  consideration  of  the  sum 
found  due  on  inquisition,  yet  interest  may  afterwards  be  recovered  for  the 
period  between  the  date  when  possession  was  taken  and  the  date  when 
the  sum  found  due  was  paid  {In  ie  Baltimore  Kxtetision  Rail.  Co.,  Limited. 
KxparU  Daly,  [1895]  1  I.  R.  169). 

As  to  interest  generally,  see  note  to  s.  6,  ante,  p.  14. 

"  To  enter  upon  and  use." — As  to  entering,  see  s.  84,  note, ''  Shall  not 
enter,"  ante,  p.  203. 

If  the  landowner  refuse  to  deliver  up  possession,  the  promoters  can  issue 
their  warrant  to  the  sheriff  to  deliver  possession  of  the  same  under  s.  91. 


Entr^  on  Land  bbfore  Purchase.  211 

/wjrf,  p.  218,  and  it  was  held  by  Fry,  J.,  in  Loosenwre  v.  Tivertmi  Rail,  Co.     Boct.  86. 

(1882),  22  Ch.  D.  25,  p.  48  ;  (1884),  9  App.  Cas.  480,  that  where  a  landowner         ; 

refines  to  allow  a  company  to  enter  upon  land  on  which  they  are  entitled  to  ^^^' 

enter  under  s.  85,  but  does  not  actuallv  resist  their  entry,  they  are  justified 
in  entering  peaceably  without  smnmoning'  the  sheriff. 

They  can  enter  under  this  section  in  order  to  acquire  an  easement  or 
horixontal  section  of  land,  if  they  have  power  under  their  act  to  acquire  that 
only  (HUl  v.  Midland  Rail.  Co,  (1882),  21  C;h.  D.  143  ;  Great  Western  Rail. 
Co.  V.  Swifidoti,  etc.  Rail.  Co,  (1884),  9  App.  Cas.  787). 

The  power  to  '*  use,"  is  intended  to  enlarge  and  not  to  limit  the  effect  of 
giring  possession.  It  enables  the  promoters  to  convert  the  land  at  once  to 
tbeirown  use,  and  to  use  it  as  their  own  as  if  they  had  entered  after  pay- 
ment. The  landowner  has,  therefore,  no  right  to  resume  possession,  and  to 
claim  compensation  for  disturbance  of  the  soil,  if  the  works  are  not 
completed  by  the  time  limited  for  the  execution  of  the  works  (Tiverton  Rail. 
Co.  V.  Loose  more  (1884),  9  App.  Cas.  480  ;  Doe  d.  Armistead  v.  North  SUifford- 
AirtRail,  Co,  (1851),  16  Q.  B.  526).  The  same  principle  applies  in  the  case 
of  entering  by  consent  (Doe  d.  Httdnon  v.  I^eeds  and  Bradford  Rail,  Co. 
(1851),  16  Q.  B.  796),  see  s.  84,  note,  "Except  by  consent,"  awte,  p.  204. 

The  landowner  might,  however,  have  a  right  of  re-entry  in  the  event  of 
the  company  becoming  insolvent,  and  his  having  to  enforce  his  vendor's  lien 
(Great  Western  Rail.  Co,  v.  Swindon,  etc.  Rail.  Co.  (1884),  9  App.  Cas.  787, 
p.  810),  and  see  note,  infra,  "  Vendor's  lien." 

Seeovering  the  purchase  money. — Vendor's  lien. — If  after  the  pro- 
moters of  an  undertaking  have  entered  into  possession  of  land  either  by 
consent,  or  under  this  section,  the  landowner,  after  the  price  has  been 
ascertained  or  agreed  upon,  may  bring  an  action  for  specific  performance,  or 
if  the  conveyance  has  been  executed  for  the  purchase  money  (see  notes  to 
B.  6,  ante,  p.  13,  and  s.  36,  ante^  p.  68),  and  in  addition  to  his  remedy  by 
sequestration  or  otherwise,  he  may  enforce  his  lien  upon  the  land  as  any 
ordinary  vendor.  With  respect  to  his  lien  he  is  in  no  different  position  from 
a  vendor  of  land  to  any  other  person  (per  Selwyn,  L.J.,  Wlfig  v.  Totten- 
him,  etc.  Rail.  Co.  (1868),  L.  R.  3  Ch.  740,  p.  745).  He  cannot,  however,  treat 
the  promoters  as  trespassers,  and  bring  an  action  of  ejectment  against  them 
if  they  have  properly  taken  possession  (^Hudson  v.  Leeds  and  Bradford  Rail. 
0).  (1851),  16  Q.  B.  796).  The  vendor's  lien  does  not,  however,  attach 
where  the  promoters  have  agreed  to  purchase  the  land  in  consideration  of 
an  annual  reatcharge.  In  such  a  case  the  vendor  may  bring  an  action  for 
specific  performance,  and  he  will  probably  be  entitled  to  have  a  receiver 
appointed  (Earl  of  Jersey  v.  Briton  Ferry  FloaVmg  Dock  Co.  (1869),  L.  R. 
7  Eq.  409,  following  Winter  v.  Lord  Ansott  (1823),  1  S.  &  S.  434).  As  to  a 
receiver,  see  Eyton  v.  Denbigh,  etc.  Rail.  Co.  (1868),  L.  R.  6  Eq.  14. 

The  vendor's  lien  will  not  be  lost,  although  the  parties  agree  that  the  cash 
payment  shall  be  postponed,  and  the  owner  accept  securities  for  its  payment 
on  a  certadn  date,  if,  at  that  date,  the  amount  due  is  not  paid  (Pell  v.  Midland 
a»d  Sfmth  Wales  Rail.  Co.  (1869),  17  W.  R.  506). 

There  is  no  lien  upon  the  land  in  respect  of  the  unpaid  costs  of  an  arbitra- 
tion to  ascertain  the  compensation  due  in  respect  of  the  land  taken  (Earl 
Ferrers  v.  Stafford  and  UttoxeUr  Rail.  Co.  (1872),  L.  R.  13  Eq.  524).  As 
to  recovering  such  costs,  see  s.  34,  ante,  p.  63,  note,  ^*  Recovery  of  the 
coste." 

To  enforce  the  lien. — If  the  vendor  desire  to  enforce  his  lien,  he  must  in  a 
Boit  for  specific  performance,  or  for  the  purchase  money,  claim  also  for  a 
declaration  of  his  lien.  If  the  action  has  been  one  for  specific  performance 
only,  he  cannot  apply  to  have'  the  lien  enforced,  as  the  enforcement 
must  be  preceded  by  a  declaration  of  the  lien  (Attorney-General  v.  Sitting- 
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Sect.  88.      b<Mnie  atid  Sheernem  Rtiil.  Co.  (IHGG),  L.  R.  1  Eq.  036),  and  aee  note,  infra, 
*  Procedure." 

If,  having  obtained  an  order  for  Hpeeific  performance  and  for  payment  of 
the  parchaae  money  by  a  certain  date,  and  the  declaration  as  to  his  lien 
having  been  made,  the  vendor  can,  if  the  money  is  not  paid  by  that  date, 
apply  to  have  the  lien  enforced,  and  the  court  will  do  so  in  some  or  all  of 
the  following  ways : 

1.  By  sale  of  the  land. 

2.  By  the  appointment  of  a  receiver  until  the  sale. 

3.  By  granting  an  injunction  to  restrain  the  promoters  from  carrying  on 
their  undertaking,  and  continuing  in  possession,  and  by  ordering 
the  vendor  to  be  put  in  possession.  See  cases,  infra,  and  Fry  on 
Specific  Performance,  3rd  edit.,  p.  534. 

On  an  application  to  enforce  the  lien,  an  account  will  be  ordered  to  be 
taken  of  the  principal,  interest  and  costs  due,  and  an  order  made  that  the 
land  be  sold  within  a  certain  time  of  the  certificate,  if  the  money  is  not 
previously  paid  {Walker  v.  Ware^  Hadham  and  Bnutiugfoid  Rail.  Co.  (186fi), 
L.  R.  1  Eq.  19.0  ;  Williams  v.  Great  fUiHieni  Rail.  Co.  (1808),  16  W.  R. 
821  ;  Raper  v.  Ci^Mal  Palace  awl  South  London  Rail.  Co.  (1868),  16  W.  R. 
413  ;   Wing  v.  Toiieriham  Rail.  Co.  (1868),  L.  R.  3  Ch.  740). 

The  sale  will  be  ordered  although  a  railway  may  have  been  made  over  the 
land,  and  although  it  may  have  been  opened  for  public  use,  and  in  use.  The 
fact  that  the  company  have  executed  a  bond  or  deposited  money  under  this 
section  merely  gives  them  possession,  but  does  not  vest  the  land  in  them, 
and  in  no  way  affects  the  landowner's  rights  as  an  unpaid  vendor,  nor  does 
entry  by  agreement  and  deposit  in  the  names  of  trustees  in  lieu  of  the 
statutory  deposit.  Nor  are  his  rights  affected  as  to  the  residue  of  the  pur- 
chase money,  if  the  money  in  court  under  this  section  is  to  be  paid  out  to 
him  (Walker  v.  Ware,  etc.  Rail.  Co.  (1865),  L.  R.  1  Eq.  195;  Wing  v. 
Tottejiham  Rail.  Co.  (1868),  L.  R.  3  Ch.  740). 

Where  a  railway  had  been  made  and  opened  on  land  which  had  not  been 
paid  for,  and  after  the  vendor  had  obtained  an  order  for  specific  performance, 
and  declaration  of  his  lien,  the  company  became  insolvent ;  on  his  petition, 
an  order  for  sale  was  made,  and  a  receiver  was  appointed  ;  but  an  injunction 
restraining  the  company  from  using  the  land,  or  remaining  in  pofiaesaion, 
which  had  been  granted  by  Jamkh,  Y.-C,  was  dissolved  by  the  Court  of 
Appeal  on  the  ground  that  the  effect  thereof  would  be  to  make  the  land  use- 
less to  both  parties  (Muwts  v.  hie  of  Wight  Rail.  Co.  (1870),  L.  R.  5  Ch.  414). 

Where  a  sale  by  public  auction  had  been  ordered  of  land  over  which  a 
railway  had  been  made  and  opened,  and  there  had  been  no  bid,  a  resale  by 
auction,  or  privately,  has  been  ordered,  but  as  the  vendor  had  electecl  to  take 
an  order  for  sale,  as  his  remedy,  the  court  refused  to  grant  him  a  rescission 
of  the  contract,  or  to  put  him  in  possession  until  there  had  l)een  a  further 
attempt  to  sell  (Willianm  v.  Aylenhury  and  Buckingham  Rail.  Co.  (1873), 
28  L.  T.  (n.s.)  547).  But  in  the  above  case,  when  it  was  afterwards  shown 
that  the  land  could  not  be  sold,  an  order  was  made  restraining  the  company 
from  using  the  land,  or  remaining  in  possession,  and  directing  that  the 
vendor  be  put  in  possession.  Sec  Seton  on  Decrees,  6th  ed.,  forms 
2290—2. 

If  it  is  shown  that  the  land  is  unsaleable,  such  an  order  will  be  made 
without  a  sale  being  directed,  although  the  railway  is  open  to  public  use 
{Allgood  v.  Menybent  and  Darlington  Rail.  Co.  (1886),  33  Ch.  D.  571  ;  and 
see  karl  Nehon  v.  Salinhury  and  Dornet  Junrtiofi  Rail.  Co.,  W.  N.  (1868)  180, 
where  the  injunction  was  granted  in  the  first  instance).  In  the  case  of  an 
ordinary  sale,  the  court  has  jurisdiction  after  declaration  of  a  lien  if  the 
money  is  not  paid,  to  order  the  sale  to  be  rescinded  (Baker  v.  WilliatnB 
(1893),  62  L.  J.  Ch.  315), 
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Where  »8ale  has  been  ordered,  an  injunction  will  not  be  granted  restraining  86Ct.  8& 
the  company  from  using  the  land  until  the  sale  takes  place  (Lyrelt  v.  Stafford        ^ 
ami  UUoxeter  Rail.  Co.  (1872),  L.  R.  13  Eq.  261  ;  not  foUowing  Earl  St.        ^^*- 
Gtrmam  v.  CrysUd  Palace  Rail.  Co.  (1871),  L.  R.  11  Eq.  568). 

Ptooednre. — ^The  action  for  declaration  of  lien  should  be  brought  in  the 
Chancery  Division  (Judicature  Act,  1873,  s.  34). 

Parties. — If  the  promoters  have  leased  the  lino,  the  lessees  should  be  made 
parties,  as  the  lien  cannot  be  enforced  by  giving  possession,  unless  the  parties 
in  occupation  are  before  the  court  {Bishop  of  Winchester  y.  Mid- Hants  Rail.  • 
Co.  (1867),  L.  R.  5  Eq.  17)  ;  so,  also,  ought  a  company  who  may  be  working 
the  line  of  railway  under  a  traffic  agreement  (Marling  v.  Stonehome  and 
Naihworth  RaU.  Co.  (1869),  38  L.  J.  Ch.  306  ;  Walker  v.  Ware,  etc.  Rail.  Co. 
(1866),  L.  R.  1  Eq.  195  ;  Earl  St.  Germans  v.  Crystal  Palace  Rail.  Co. 
(1871),  L.  R.  11  Eq.  568),  or  under  parliamentary  powers  {Good/ord  v. 
StomkoHseand  NaiUsworth  Rail.  Co.  (1869),  38  L.  J.  Ch.  307). 

Similarly,  subsequent  incumbrancers  ought  to  be  made  parties,  such  as 
debenture  holders,  including  those  who,  in  another  suit,  may  have  obtained 
a  receiver  {Attorney-General  v.  SiUingbonme  and  Skeentess  Rail.  Co. 
(1866),  L.  R.  1  Eq.  636  ;  Drax  v.  Somerset  and  Dorset  Rail.  Co,  (1868), 
38  L.  J.  Ch.  232). 

The  declaration  of  lien,  if  made,  will  then  be  binding  on  these  parties. 

Application  to  enforce  lien. — ^If  the  money  is  not  paid  the  application  to 
enforce  the  lien  is  usually  made  by  motion  (see  Ly^ett  v.  Stafford  and 
Utioxeter  Rail.  Co.  (1872),  L.  R,  13  Eq.  261  ;  Allgood  v.  Meiryhent  and 
Darlmgtm  Rail.  Co.  (1886),  33  Ch.  D.  571)  ;  but  may  also  be  made 
by  petition  {Williams  v.  Aylesbury  afid  Buckingham  Rail.  Co.  (1873), 
21  W.  R.  819  ;  Ware  v.  Same,  ib. ;  Munns  v.  Me  of  Wight  Rail.  Co.  (1870), 
L.R.5Ch.  414). 

Until  there  is  a  declaration  of  lien,  the  lien  cannot  be  enforced  simply 
on  a  decree  for  specific  performance  {Attorney-General  v.  Sittingbourne  ami 
Skeemess  Rail.  Co.  (1866),  L.  R.  1  Eq.  636).  But  if  all  the  parties  have 
been  before  the  court,  the  declaration  of  lien  may  be  made  on  petition  in 
the  suit  {Heriot  v.  Lomhn,  Chatham  and  Dover  Rail.  Co.  (1867),  16  L.  T. 
(sj*.)  473),  but  where  all  the  parties  were  not  before  the  court  it  was  held 
that  a  new  action  must  be  begun  {Attorney- General  v.  Sittingbourne,  etc.  Rail. 
Co.  (1866),  L.  R.  1  Eq.  636). 

'Interlocutory  applications. — In  an  action  for  specific  performance  and 
declaration  of  lien,  the  court  will  not  appoint  a  receiver,  or  grant  an 
injunction  restraining  the  use  of  the  land  on  an  interlocutory  application, 
although  the  company  admit  their  liability,  except  under  special  circum- 
stances {Latimer  v.  Aylesbury  and  Buckingham  Rail.  Co.  (1878),  9  Ch.  D. 
385  ;  Pell  v.  NorthampUm  Rail.  Co.  (1866),  L.  R.  2  Ch.  100,  not  following 
Cosem  v.  Bognor  Rail.  Co.  (1866),  L.  R.  1  Ch.  594).  If  the  company  are 
destroying  the  property  an  interim  injunction  may  bo  ordered,  but  not  where 
they  are  using  it  for  the  purpose  for  which  it  was  taken  {Pell  v.  Northampton 
Bail.  Co.  (1866),  L.  R.  2  Ch.  100,  per  Turner,  L.J.). 

The  company,  on  an  interlocutory  application,  has  been  ordered  to  bring 
the  money  into  court  within  three  months  {Bowl  v.  Hull  atul  Barmley 
BaUway  and  Dock  Co.,  W.  N.  (1887)  88  ;  and  see  South  Eastern  Rail.  Co.  v. 
Londcm,  Brighton  and  South  Ctast  Rail.  Of.  (1866),  14  W.  R.  666).  This 
would  appear  to  be  the  proper  procedure.  See  Pell  v.  Northampton  Rail. 
Co.  (1866),  L.  R.  2  Ch.  100,  per  Cairns,  L.J.,  p.  102. 

The  order. — See  Seton  on  Decrees,  6th  ed.,  2290 — 2  et  seq. 

The  order   may  allow  the  original  vendor  to  bid  at  the  sale  {Lycett  v. 
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Sect  85.      Stafford  and  UUoxeter  Rail.  Co.  (1872),  L.  R.  13  Eq.  261  ;   Ware  v.  Aylesbury 

and  Buckingham  Bail.  Co.  (1873),  21  W.  R.  819). 

Not*.  When  land  taken  by  a  railway  company  is  sold  to  enforce  a  vendor's 

lien,  it  is  sold  free  from  all  claims  of  the  public  to  use  it  as  a  highway 
(Mumis  V.  hie  of  Wight  Bail.  Co.  (1870),  L.  R.  5  Ch.  414).  In  that  case, 
GiFFARD,  L.J.,  said  he  had  no  objection  to  adding  to  the  direction  for  sale 
the  words  '*  free  from  all  claims  of  the  company,  and  of  all  persons  claiming 
through  the  company." 

Upon  deposit  gQ^  The  money  so  to  be  deposited  as  last  aforesaid  shall  be 
cashier  to  paid  into  the  bank  in  the  name  and  with  the  privity  of  the 
give  receipt.  Accountant-General  of  the  Court  of  Chancery  [in  England  or 
tfie  Court  of  Excliequer  in  Ireland]  (a),  to  be  placed  to  his  accoant 
there  to  the  credit  of  the  parties  interested  in  or  entitled  to  sell 
and  convey  the  lands  so  to  be  entered  upon,  and  who  shsill  not 
have  consented  to  such  entry,  subject  to  the  control  and  disposition 
of  the  said  court ;  and  upon  such  dei)osit  being  made  the  cashier 
of  the  bank  shall  give  to  the  promoters  of  the  undertaking,  or  to 
the  party  paying  in  such  money  by  their  direction,  a  receipt  for 
such  money  specifying  therein  for  what  purpose  and  to  whose 
credit  the  same  sliall  have  been  paid  in. 

(a)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act. 
1892.  The  Accountant-General  of  the  Court  of  Chancery  is  now  the 
Paymaster-General  of  the  Supreme  Court  of  Judicature.  For  the  procedure 
on  depositing,  see  the  Supreme  Court  Funds  Rules,  1894,  set  out  in  the  notes 
to  s.  69,  ante,  p.  134. 

If  the  persons  interested  in  the  land  are  tenants  in  common  the  money 
ought  not  to  be  deposited  in  one  sum  to  their  joint  account  (Langhatu  v. 
Great  Northern  Bail.  Co.  (1847),  5  Rail.  Cas.  263). 

The  payment  in  will  not  be  invalid  if  the  title  of  the  account  includes  the 
words  '*  ex  parte  the  promoters,^*  if  the  money  is  paid  in  to  the  account  of 
the  landowner  {Poynder  v.  Great  Northern  Bail.  Co.  (1847),  16  Sim.  3). 
%  If  payment  is  made  into  any  other  bank  at  the  request  of  the  landowner, 
he  will  suffer  the  loss  should  such  bank  become  insolvent  {Paul  v. 
Birmingham,  etc.  Bail.  Co.  (1853),  11  Hare,  305). 

Deposit  to  37.  The  money  so  depositee]  as  last  aforesaid  shall  remain  in 

securityTand  ^^^  bank,  by  way  of  security  to  the  parties  whose  lands  shall  so 
to  be  applied  have    been   entered   upon  for  the  performance  of  the  condition 
direction  of    ^^  ^^^  houd  to  be  given  by  the  promoters  of  the  undertakinfr,  as 
the  court.       hereinbefore  mentioned  (a),  and  the  same  may,  on  the   applica- 
tion by  petition  of  the  promoters  of  the  undertaking,  be  ordered 
to  be  invested  in  bank  annuities  or  government  securities,  and 
accumulated  ;  and  upon  the  comiition  of  such  bond  being  fully 
performed  it  shall  be  lawful  for  the  Court  of  Chancery  [in  England 
or  t/ie  Court  of  Excliequer  in  Ireland]  (/;),  upon  a  like  application, 
to  order  the  money  so  deposited,  or  the  funds  in  which  the  same 
shall  have  been  invested,  together  with  the  accumulation  thereof, 
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to  be  repaid  or  transferred  to  the  promoters  of  the  undertaking.     Sect.  87» 
or  if  such  condition  shall  not  be  fully  performed  it  shall  be  lawful 
for  the  said  court  to  order  the  same  to  be  applied,  in  such  manner 
as  it  shall  think  fit,  for  the  benefit  of  the  parties  for  whose  security 
the  same  shall  so  have  been  deposited. 

(a)  Section  85.     See  note,  "  Give  to  such  party  a  bond,"  anUy  p.  209, 

(b)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act, 
1892. 

"On  the  application  by  petition." — This  will  now  generally  be  done 
by  summons.  As  to  the  procedure,  and  the  securities  in  which  the  same 
may  be  invested,  see  notes  to  s.  70,  ante,  p.  155. 

"The  condition  of  such  bond  being  ftally  perfonned." — The  payment 
of  costs  under  s.  80  or  otherwise  is  no  part  of  the  condition  of  the  bond, 
and  the  money  will  be  ordered  to  be  paid  out  to  the  promoters  if  the 
condition  of  the  bond  has  been  fulfilled,  although  there  may  be  a  question 
of  costs  between  the  vendor  and  the  promoters  (£a;  parte  Stevens  (1848), 
2  Ph.  772  ;  Ex  parte  Great  Northern  Rail  Co.  (1848),  16  Sim.  169  ;  Re 
Wimbledon  and  Dorking  Railway  Act  (1863),  9  L.  T.  (n.8.)  703).  Money 
deposited  under  this  section  is  deposited  for  a  particular  purpose,  and  when 
that  purpose  has  been  answered  it  is  to  be  paid  out  to  the  promoters.  "  It 
shall  be  lawful,"  means  here  that  it  shall  not  be  lawful  to  do  otherwise 
{In  re  Neath  and  Brecon  Rail:  Co.  (1874),  L.  B.  9  Ch.  263).  The  court  has 
no  power  to  devote  it  to  any  other  purpose  such  as  the  payment  of  a  mort- 
gage when  the  value  of  the  mortgagee's  interest  has  not  been  ascertained  or 
agreed  {Martin  v.  Lofidon,  Chatham  and  Dover  Rail.  Co.  (1866),  L.  R.  1  Ch. 
501).  Where  the  price  has  been  ascertained,  but  the  landowner  being 
dissatisfied  and  refusing  to  execute  a  conveyance,  the  company  pay  the 
ascertained  price  into  court,  they  can  obtain  the  payment  out  of  the  sum 
paid  in  under  s.  85  {In  re  Fooks  (1849),  2  Mac.  &  G.  357). 

Where  there  is  a  doubt  as  to  the  ownership  of  the  land,  but  neither 
claimant  is  absent,  the  promoters  cannot  proceed  under  ss.  58  and  59,  and 
pay  into  court  the  value  ascertained  by  a  surveyor,  and  if  they  do  so,  they 
cannot  have  the  money  deposited  under  s.  85  paid  out  to  them  until  the 
amount  has  been  ascertained  by  a  jury  or  arbitrators  and  paid  into  court,  as 
the  condition  of  the  bond  will  not  otherwise  be  fulfilled  {Ex  parte  London 
ami  South  Western  Rail.  Co.  (1869),  38  L.  J.  Ch.  527). 

''To  be  repaid." — The  procedure  on  payment  out  will  be  found  in  the 
notes  to  s.  70,  ante,  p.  156,  and  should  be  made  by  summons  if  the  amount 
is  under  £1,000. 

Where  the  landowner  or  his  representative  did  not  oppose  the  application, 
the  court  has  considered  the  fact  that  the  bond  was  in  possession  of  the  pro- 
moters sufficient  evidence  that  its  conditions  had  been  complied  with,  and  have 
ordered  the  payment  out  without  further  evidence  of  their  title  {Re  London 
and  North  Western  Rail.  Co.  (1872),  26  L.  T.  (n.s.)  687).  But  where  there 
were  a  number  of  persons  interested  in  the  land  and  the  bond  given  to  one 
only,  the  court  refused  to  order  repayment  to  the  company  merely  on  their 
showing  that  the  bond  was  in  their  possession,  but  required  further 
evidence  that  the  other  persons  interested  had  been  paid  {Ex  parte  Midland 
Bail  Co.,  [1903]  W.  N.  99). 

The  exhibition  of  the  landowner's  receipt  for  the  purchase  money  has 
been  deemed  sufficient  after  a  number  of  years  (£>  parte  Midland  Rail.  Co., 
W.N.  (1894)38). 

Where  there  are  several  funds  in  court,  they  may  all  be  paid  out  on  one 
application,  if  this  can  be  done  without  unduly  complicating  the  petition 
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Sect.  87.      (Re  DawtgxUrick,  Duttdrumattd  Newcastle  Rail  Co,  (1870),  I.  B.  4  £q.  497  ; 
- —  Ex  parte  Midland  Bail.  Co,,  W.  N.  (1894)  38). 

Note.  q^  ^^^Jj  applications  the  court  has  power  under  b.   80  to  order  costs 

incurred  by  the  landowner  in  connection  with  the  taking  of  the  land  to  be 
paid  by  the  promoters  (s.  80,  Note  I., ''  Land  taken  under  section  85/*  ante, 
p.  182). 

Service  and  ai»peamice. — As  to  service  generally  in  applications  to 
court  in  regard  to  moneys  deposited,  see  same  note  to  s.  80,  ante,  p.  1 89. 

On  applications  by  the  promoters  for  payment  out  under  this  section,  it 
seems  clear  that,  in  the  absence  of  special  circumstances,  the  vendor  or  his 
representative  and  persons  whose  names  are  mentioned  in  the  account  should 
be  served  or  made  co-petitioners  {Ex  parte  South  Wales  Bail.  Co.  (1850), 
6  Rail.  Cas.  151  ;  Ex  parU  London  and  North  Western  Rail.  Co.,  W.  X. 
(1887)  128). 

In  one  case  it  was  held  that  the  requirements  of  the  case  would  be  satisfied 
by  the  production  of  a  consent  to  the  withdrawal,  in  writing  under  the  hand 
of  the  landowner  (Re  Dyson  (1882),  46  L.  T.  (n.s.)  730). 

In  another  case,  service  on  the  vendor  was  dispensed  with  upon  production 
of  an  affidavit  that  all  costs  of  the  vendor  had  been  paid,  but  this  case  does 
not  appear  to  have  been  followed  (Ex  parte  Eastern  Counties  Rail.  Co.  (1848), 
5  Bail.  Cas.  210). 

If  the  funds  in  court  have  been  overlooked  for  a  number  of  years  the 
money  will  be  paid  out  to  the  promoters  without  service  on  the  landowners. 
If  the  time  is  over  fifteen  years,  the  official  solicitor  must  be  8er\'ed,  and 
will  be  entitled  to  his  costs  out  of  the  fund  (£jr  parte  Lancashire  and 
Yorkshire  Rail.  Co.  (1886),  55  L.  T.  (n.s.)  58  ;  Ex  jMrte  Midland  Rail, 
Co.,  W.  N.  (189-*)  3«). 

The  service,  when  necessary,  should  be  made  pursuant  to  Order  65, 
r.  27  (19)  (see  note  to  s.  80,  ante,  p.  189),  {.«.,  a  tender  of  HOs,  should 
be  made  with  an  intimation  that  if  the  party  served  appears  his  costs 
will  be  objected  to.  If  this  is  not  done  his  costs  of  appearance  may  be 
allowed  (Ex  parte  Lottdon  and  Sotith  Western  Rail.  Co.  (1869),  38  L.  J.  Ch. 
527  ;  cf.  In  re  Tottenham  and  Hampstead  Junctioti  Rail.  Co.  (1866),  14  W.  R. 
669).  If  such  tender  is  made,  costs  of  appearance  will  not  be  allowed 
if  he  appears  merely  to  consent  (Ex  parte  London  and  South  Western  Rail. 
Co.,  supra),  but  if  there  are  any  special  circumstances  or  doubt  as  to  the 
condition  of  the  bond  being  fulfilled,  costs  of  appearance  will  be  allowed 
(In  re  TotUnham  aitd  Hampstead  Junction  Rail,  Co,  (1866),  14  W.  B.  669). 

'*If  Bnch  condition  ahall  not  be  ftally  perfonned." — In  actions  for 
specific  performance  and  declaration  of  lien,  the  money  is  usually  paid  out 
to  the  landowner,  either  with  the  assent  of  the  promoters,  or  without  their 
objecting.  See  Walker  v.  Ware  (1865),  L.B.  1  Eq.  195  ;  Wing  v.  Tottenham 
Rail,  Co,  (1868),  L.  B.  3  Ch.  740. 

It  has  been  contended  that  it  could  only  be  paid  out  either  on  the  petition 
of  the  promoters  or  with  their  consent ;  but  it  has  been  held  that,  if  the 
condition  of  the  bond  is  not  fulfilled,  the  landowner  may  apply  by  petition 
or  sunmions  to  have  the  money  paid  out  to  him,  although  the  promoters 
object  (In  re  Mutlow's  Estate  (1878),  10  Ch.  D.  131),  Mere  delay  on  the 
part  of  the  promoters  to  proceed  with  the  conveyance  does  not  appear  to  be 
a  non-fulfilment  of  the  condition  (S.  C),  Where  a  declaration  of  lien  was 
asked  for,  the  sum  was  ordered  to  be  paid  out  and  the  balance  paid  before  a 
certain  date  (Betty  v.  London,  Chatham  and  Dover  Rail,  Co.,  W.  N.  (1 867)  169). 

If  a  company  execute  a  bond  and  make  a  deposit,  but  do  not  enter,  and 
the  intention  to  take  the  land  is  abandoned  with  the  concurrence  of  the 
landowner,  the  company  will  be  entitled  to  have  the  deposit  paid  out  to 
them  and  the  bond  cancelled  ;  but  if  they  do  so  without  his  concurrence 
through  inability  to  pay  or  otherwise,  the  landowner  would  probably  be 
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entitled  to  have  his  co8t«  thereby  occasioned  paid  to  him  out  of  the  fund     Sect.  87. 
(Er  parte  Birmingham,    Wolverhampton,   and    Dudley    Rail.    Co.    (1863),         -; — 
1  H.  &  M.  772).  ■^^^• 

88-  If  at  any  time  the  company  be  unable,  by  reason  of  the  The  company 

closing  of  the  office  of  the  Accountant-Gencral  of  the  Court  of  ™e^[^^ 

Chancery  \in  Emilaml  trr  tlie  Court  of  Kxche*nLer  in  Ireland]  (a\  money  into 
#       k*  -      u-  lu     -1     •  L     ^  L\  IP  ,.  the  bank  by 

to  obtain  his  authority  in  resjwct  ot  the  payment  of  any  sum  ot  ^^^ay  of  se- 

money  so  authorised  to  be  deposite<l  in  the  bank  by  way  of  security  curity  during 

./.'.'   *i.„  finie  that 

as  aforesaid,  it  shall  be  lawful  for  the  company  to  pay  into  the  the  office  of 
hank  to  the  credit  of  such  party  or  matter  as  the  case  may  require  *^e  Accoun- 
(subject  nevertheless  to  being  dealt  with  as  hereinafter  provided,  ig  doeed. 
and  not  otherwise),  such  sum  of  money  as  the  promoters  of  the 
undertaking  shall,  by  some  writing  signed  by  their  secretary  or 
solicitors  for  the  time  being  addressed  to  [tlie  governor  and 
company  of'\  (Jf)  the  bank  in  that  behalf,  request,  and  upon  any 
sQch  payment  being  made  the  cashier  of  the  bank  shall  give  a 
certificate  thereof ;  and  in  every  such  case,  within  ten  days  aftc^r 
the  re-opening  of  the  said  Accountant-General's  office,  the  solicitor 
for  the  promoters  of  the  undertaking  shall  there  bespeak  the 
direction  for  the  payment  of  such  sum  into  the  name  of  the 
Accountant-General,  and  u])on  production  of  such  direction  at 
the  Bank  of  England  the  money  so  previously  paid  in  shall  be 
placed  to  the  credit  of  the  said  Accountant-General  accordingly, 
and  the  receipt  for  the  said  payment  be  given  to  the  party  making 
the  same  in  the  usual  way,  for  the  purpose  of  being  filed  at  the 
report  office. 

(a)  Repealed,  Statute  Law  Bevision  Act,  1892. 
(6)  Repealed.  Statute  Law  Revision  Act,  1891. 

89.  If  the   promoters   of  the    undertaking   or   any   of   their  Penalty  on 
contractors  shall,  except  as  aforesaid,  wilfully  enter  upon  and  take  m!^tei^„f  the 
possession  of  any  lands  which  shall  be  required  to  be  purchased  or  undertaking 
permanently  used  for  the  purposes  of  the  special  Act,  without  such  la^g  wfSt 
consent  as  aforesaid  (a),  or  without  having  made  such  payment  for  consent 
the  benefit  of  the  parties  interested  in  the  lands  or  such  dei)Osit  nienroFtiie 
by  way  of  security  as  aforesaid  (t),  the  promoters  of  the  under-  purchase 
taking  shall  forfeit  to  the  party  in  [>ossession  of  such  lauds  the  sum  ^^^^y- 
of  ten  pounds,  over  and  above  the  amount  of  any  damage  done  to 
soch  lands  by  reason  of  such  entry  and  taking  possession  as  afore- 
said, such  })enalty  and  dumage  respectively  to  be  recovered  before 
two  justices  (c)  ;  and  if  the  promoters  of  the  undertaking  or  their 
contractors  shall,  after  conviction  in  such  penalty  as   aforesaid, 
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Bact^OT.  continue  in  unlawful  possession  of  .any  such  lands,  the  promoters 
of  the  undertaking  shall  be  liable  to  forfeit  the  sum  of  twenty-five 
pounds  for  every  day  they  or  their  contractors  shall  so  remain 
in  possession  as  aforesaid,  such  penalty  to  be  recoverable  by  the 
party  in  possession  of  such  lands,  ¥rith  costs,  by  action  in  any  of 
the  superior  courts  (d):  Provided  always,  that  nothing  herein 
contained  shall  be  held  to  subject  the  promoters  of  the  under- 
taking to  the  payment  of  any  such  penalties  as  aforesaid,  if  they 
shall  bond  fide  and  without  collusion  have  paid  the  compensation 
agreed  or  awarded  to  be  paid  in  respect  of  the  said  lands  to  any 
person  whom  the  promoters  of  the  undertaking  may  have  reason- 
ably believed  to  be  entitled  thereto,  or  shall  have  deposited  the 
same  in  the  bank  for  the  benefit  of  the  parties  interested  in  the 
lands,  or  made  such  deposit  by  way  of  security  in  respect  thereof 
as  hereinbefore  mentioned,  although  such  i)erson  may  not  have 
been  legally  entitled  thereto. 

(a)  Section  84. 

lb)  Section  85. 

(r)  See  definition,  a.  3. 

(d)  Section  90. 

"Wilftdly  enter  upon." — These  words  imply  an  absence  of  honest 
belief  on  the  part  of  the  promoters  that  the  conditions  precedent  have  been 
complied  with  ;  thus,  if  the  surveyor  to  value  the  premises  be  appointed  by 
a  justice  who  is  interested  as  a  shareholder,  and  the  company  do  not  know 
it,  and  the  promoters  enter  on  the  amount  of  such  sarveyor*s  valuation  being 
deposited,  the  entry  is  not  wilful  within  the  meaning  of  this  section  (^Steele  v. 
Midland  Rail  Co.  (1869),  21  L.  T.  (N.8.)  387  ;  Hutchhuon  v.  Manchester. 
Bury,  and  Ronsendale  RulL  Co.  (1846),  15  M.  &  W.  314). 

The  penalties  in  this  section  are  apparently  only  given  to  the  occupier 
{Armstrong  v.  Waterford  and  Limerick  Rail,  Co.  (1846),  10  Ir.  Eq.  60,  p.  64). 
But  even  if  the  section  extends  to  an  owner  not  in  possession,  the  right  to 
recover  a  penalty  does  not  oust  the  jurisdiction  of  the  court  to  grant  an 
injunction  if  promoters  wrongfully  enter.    (S.  C). 

Decision  of  QO.  On  the  trial  of  any  action  for  any  such  penalty  as  afore- 

conchisive  as  **'^  ^^^  decision  of  the  justices  under  the  provision  hereinbefore 

to  the  right  contained  shall  not  be  held  conclusive  as  to  the  right  of  entry  on 

motersf  "^^  any  such  lands  by  the  promoters  of  the  undertaking. 

Proceedings  91.  If  i"  any  case  in  which,  according  to  the  provisions  of  this 
m  case  of  ^^  ^jj^  special  Act,  or  any  Act  incorporated  therewith,  the  pro- 
deliver  motors  of  the  undertaking  are  authorised  to  enter  upon  and  take 
ofT^ds*^"  possession  of  any  lands  required  for  the  purposes  of  the  under- 
taking, the  owner  or  occupier  of  any  such  lands  or  any  other 
person  refuse  to  give  up  the  possession  thereof,  or  hinder   the 
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promoters  of  the  undertaking  from  entering  upon  or  taking  Soct^91. 
possession  of  the  same,  it  shall  be  lawful  for  the  promoters  of  the 
undertaking  to  issue  their  warrant  to  the  sheriff  to  deliver  posses- 
sion of  the  same  to  the  person  appointed  in  such  warrant  to  receive 
the  same,  and  upon  the  receipt  of  such  warrant  the  sheriff  shall 
deliver  possession  of  any  such  lands  accordingly  ;  and  the  costs 
aocming  by  reason  of  the  issuing  and  execution  of  such  warrant, 
to  be  settled  by  the  sheriff,  shall  be  paid  by  the  person  refusing  to 
give  possession  ;  and  the  amount  of  such  costs  shall  be  deducted 
and  retained  by  the  promoters  of  the  undertaking  from  the  com- 
pensation, if  any,  then  payable  by  them  to  such  party,  or  if  no 
such  compensation  be  payable  to  such  party,  or  if  the  same  bo  less 
thau  tlie  amount  of  such  costs,  then  such  costs,  or  the  excess 
thereof  beyond  such  compensation,  if  not  paid  on  demand,  shall 
be  levied  by  distress,  and  upon  application  to  any  justice  for  that 
purpose  he  shall  issue  his  warrant  accordingly. 

"It  shall  be  lawful" — These  words  are  not  words  of  obligation,  and  if 
the  landowner  refuse  permission,  the  promoters  are  not  bound  to  call  npon 
the  sheriff,  but  can  enter  if  they  can  do  so  peaceably.  If  the  entry  would 
would  be  forcible,  the  sheriff  should  be  summoned  {per  Fky,  J.,  in  Loose- 
more  Y.  Tiverton,  etc.  Rail  Co.  (1882),  22  Ch.  D.  25,  p.  41  ;  affirmed 
generally  (1884),  9  App.  Cas.  480).  Generally  as  to  the  effect  of  the  words 
"It  shaU  be  lawful,"  see  Jaliua  v.  BUhop  of  Oxford  (1880),  5  App.  Cas.  214. 

Co9t9. — On  an  application  by  the  landowner  to  have  the  amount  in  court 
paid  oat  to  him,  he  was  ordered  to  pay  the  costs  of  the  sheriff  {Re  Turner  a 
EUate  and  the  MetropoliUm  RaiUmy  Act,  1860  (1861),  5  L.  T.  (\.s.)  524). 
The  sheriff's  costs  of  a  warrant  to  gain  possession  of  land  incurred  after 
payment  of  the  purchase  money  into  court  will  be  ordered  to  be  paid  out  of 
the  fund  in  court  (In  re  Schmarr,  [1902]  1  Ch.  326,  p.  331). 

92.  And  be  it  enacted,  that  no  party  shall  at  any  time  be  Parties  not  to 
required  to  sell  or  convey  to  the  promoters  o£  the  undertaking  a  Jj^^^lIIrt 
part  only  of  any  house  or  other  building  or  manufactory,  if  such  of  a  house, 
party  be  willing  and  able  to  sell  and  convey  the  whole  thereof. 

"Ho  party." — This  means  a  party  able  and  willing  to  sell  and  convey, 
and  includes  parties  under  disabilities  who  are  enabled  to  sell  under  s.  7, 
such  as  the  trustees  of  a  charity  (St,  Thomases  HospiUil  v.  Charing  Cross 
Rail.  Co,  (1861),  30  L.  J.  Ch.  395  ;  Grosvenor  v.  Hampstead  Junction  Rail, 
Co.  (1857),  26  L.  J.  Ch.  731). 

The  owner  of  a  term  can  claim  the  benefit  of  the  section  ;  the  exercise 
of  his  rights  doea  not  affect  the  owner  of  the  fee  who  will  still  retain  his 
option  (Pulling  v.  Loitdon,  Cfuitham  awl  Dover  Rail.  Co.  (1864),  33  L.  J.  Ch. 
505,  p.  508).  And  if  an  owner  holds  leasehold  property  which  he  occupies 
as  one  house  with  freehold  property,  promoters  desirous  of  taking  the  free- 
hold may  be  required  to  take  the  leasehold  also  (Richards  v.  Suxinsea 
Improvement  Co.  (1878),  *J  Ch.  D.  425).  Similarly,  where  a  house  and  part 
of  a  garden  are  held  under  one  demise,  and  the  remainder  of  the  garden 
under  another  demise,  neither  part  can  be  taken  without  the  other,  if  the 


220  Lands  Clauses  Consolidation  Act,  1845. 

Sect.  92.      landowner  object  (Macgregor  v.  Metropoliian  RaU.   Co.  (1866),  14  L.  T. 
-—         (N.H.)  364). 

Mote.  Ajid  the  same  principle  applies  in  the  case  of  two  buildings  held  under 

separate  demises,   and   used   as  one  house   for  the   purpose  of    business 
{SUgeuherg  v.  Metropolitan  District  Rail.  Co.  (1883),  49  L.  T.  (N.8.)  554). 

Statutory  provisions  as  to  user  of  land  taken. — If  provisions  are  inserted  in 
the  special  Act  by  which  the  inconvenience,  caused  to  the  occupiers  of 
houses  or  manufactories,  by  a  railway  being  made  on  part  of  their  land, 
will  be  considerably  diminished,  such  provisions,  although  inserted  at  the 
instance  of  the  landowners,  will  not  prevent  them  exercising  their  option 
under  this  section  to  require  the  promoters  to  take  the  whole  of  the  house 
or  manufactory.  Such  provisions  are  not  inconsistent  with  this  section, 
inasmuch  as  the  owner  not  being  bound  to  require  the  whole  of  his  house  or 
manufactory  to  be  taken  would,  if  he  did  not,  thereby  obtain  the  benefit  of 
these  provisions.  Thus,  a  proviso  that  a  certain  portion  of  land  should 
be  arched  over  to  enable  "the  owner  to  have  access  between  the  severed 
portions  of  his  land  will  not  exclude  this  section  {S/tarrotr  v.  Oxford,  etc. 
Rail,  Co.  (1852),  2  De  G.  M.  &  G.  94).  Nor  will  a  proviso  as  to  the  rate  of 
the  trains,  or  as  to  whistling,  when  on  the  land  (Governors  of  St.  Thofnas^s 
Hospital  V.  Charing  Cross  Rail.  Co.  (1861),  30  L.  J.  Ch.  395).  In  such  a  case 
if  the  promoters  acquire  the  whole  house  or  manufactory,  they  will  in  equity 
be  liberated  from  the  observance  of  the  proviso  (S.(7.,  p.  401).  Li  a  case 
where  a  special  Act  enabled  a  landowner  to  require  the  whole  of  his  land  to 
be  taken  whether  notice  to  treat  was  given  for  part  or  not,  and  he  exercised 
his  power,  it  was  held  that  the  sale  was  not  a  compulsory  one  (Jerris  v.  Ne^r- 
casUe  and  Gateshead  Water  Co.  (1897),  13  T.  L.  R.  14,  312). 

"At  any  time." — The  time  to  be  regarded  in  deciding  whether  premises 
constitute  a  house,  building,  or  manufactory  within  this  section  is  the  time 
of  the  giving  of  the  notice  to  treat.  If  the  lands  are  at  that  date  used 
together  for  a  common- purpose,  it  is  immaterial  apart  from  niala  fides  when 
they  came  to  be  so  used  {Richards  v.  Stfsinsea  Impwvenient  Co.  (1878), 
9  Ch.  D.  425).  It  is  equally  immaterial  if  changes  are  afterwards  made 
(Chambers  v.  London,  Chatham  and  Dorer  Rail.  Co.  (1863),  11  W.  B.  479  ; 
and  see  Treadwell  v.  London  and  South  Western  Rail.  Co.  (1884),  54  L.J,  Ch. 
565).  Thus,  if  a  landowner  proceed  to  build  a  house  on  land  after  receiving 
notice  to  treat  for  part,  he  cannot  compel  the  promoters  to  take  the  whole 
(Littler  v.  Rhyl  Improvement  Commissioners^  W.  N.  (1878)  219). 

Delay  in  requiring  the  whole  to  be  taken  may  disentitle  the  landowner  to 
an  injunction.  Thus,  where  various  applications  had  been  made  to  the 
court  for  injunctions,  and  finally  an  application  to  restrain  the  promoters 
from  taking  any  part  without  taking  the  whole  of  a  manufactory,  the  court 
refused  the  injunction  because  of  the  delay  (Barker  v.  North  Staffonlshire 
Rail.  Co.  (1848),  2  De  G.  A  Sm.  55  ;  and  see  Spackman  v.  Great  Western 
Rail.  Ok  (1855),  1  Jur.  (n.s.)  790). 

The  words  '*  at  any  time,*'  do  not  extend  indefinitely  to  all  time,  and 
a  landowner  who  has  allowed  the  promoters  to  incur  expense  on  the  sup-^ 
position  that  they  would  be  allowed  to  take  part  will  probably  be  barred 
from  asserting  his  rights  under  this  section  (Gaidtier  v.  Charing  Cross  Rail. 
Co.  (1861),  2  J.  &  H.  248). 

"A  IKUrt  only." — If  promoters  desire  to  take  part  of  a  house,  the  land- 
owner cannot  require  them  to  take  a  larger  portion.  The  option  is  to  take 
all  or  none.  To  hold  otherwise,  would  in  some  cases  enable  a  landowner  to 
retain  what  is  valuable,  and  to  throw  upon  companies  what  may  be  of  little 
value  (Pulling  v.  London,  ChfUham  and  Dorer  Rail.  Co.  (1864),  33  L.  J.  Ch. 
505). 
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Where  a  company  gave  notice  to  treat  for  a  villa  with  garden,  and  in  the     Sect.  92. 

same  notice  for  a  strip  of  the  garden  of  the  adjoining  villa,  and  the  land-         

owner  gave  a  counter-notice  requiriivg  the  company  to  take  the  whole  of        Note. 
both  Wllas,  and  the  company  .then  elected  to  take  neither,  it  was  held  that 
they  could  not  be  compelled  to  take  the  villa  mentioned  in  the  notice  to 
treaty  without  the  strip  of  the  other  (ThompHou  v.  Totteuham  and  Foi-ent  Gate 
Rail.  Co.  (1892),  67  L.  T.  (n.8.)  416). 

If  the  promoters  desire  to  make  a  tunnel  under  or  a  bridge  over  a  house 
or  manufactory,  or  merely  to  acquire  an  easement,  they  will  nevertheless  be 
required  to  take  the  whole  {Sparrmo  v.  Oxford^  etc,  fUiil.  Co.  (1852), 
2  De  G.  M.  &  G.  94 ;  and  see  S.  C,  9  Hare,  436 ;  Piftchht  v.  Londmi  ami 
Blwhtdll  Rail.  Co.  (1H54),  5  De  G.  M.  &  O.  851  ;  Ftrntiss  v.  Midlaml  Rail. 
Co.  (1868),  L.B.  6  £q.  473),  unless,  of  course^  there  are  special  provisions  to 
the  contrary  in  the  special  Act.  See,  for  example,  .Wood  v.  (Jreat  Eastern 
Rail.  Co.,  W.  N.  (1885)  175. 

In  that  case  the  promoters  were  allowed  to  J;ake  part  of  certain  manu- 
factories, provided  that  in  the  opinion  of  the  authorities  assessing  the 
compensation  the  part  could  be  severed  without  detriment.  A  warrant  to  a 
jury  requiring  them  to  assess  the  part  only  without  requiring  them  to 
decide  as  to  whether  severance  could  be  made  without  detriment  was  held 
irregular. 

A  clause  enabling  promoters  to  take  part  of  manufactories  or  buildings  if 
the  part  can,  in  the  opinion  of  the  assessing  authority,  be  severed  without 
material  detriment  to  the  remainder,  is  now  not  uncommon  in  special  Acts. 
In  the  case  of  In  re  (jonty  and  Manchestery  Sheffield  and  Linrolmhire  RaiL 
Co.y  [1896]  2  Q.  B.  439,  under  such  a  clause  the  promoters  undertook  to 
provide  access  to  the  remainder  of  the  property  by  means  of  a  right  of  way 
over  the  part  taken,  and  the  umpire  decided  that  if  the  company  had  power 
to  give  the  access  offered  the  severance  could  be  effected  without  material 
detriment  to  the  renuiinder.  The  Court  of  Appeal  held  that  the  railway 
company  could  grant  the  particular  right  of  way^  as  the  giving  of  it  was  not 
inconsistent  with  the  purpose  for  which  the  land  was  taken,  and  that  the 
ampire  could  take  that^act  into  consideration  in  determining  whether  or  not 
the  severance  could  be  made  without  material  detriment. 

In  CdUilofiian  Rail.  Co  v.  Tunan,  [1898]  A.  C.  256,  the  same  point  was 
raised  before  the  arbitrator,  but  in  his  award  he  merely  found  that  the 
pbrtion  of  land  could  not  be  severed  without  material  detriment.  In  an 
action  to  recover  the  amount  awarded  the  railway  company  set  up  the  con- 
tention that  the  arbitrator  had  l>een  wrong  in  law  in  not  taking  the  offer  of 
access  into  consideration,  but  it  was  held  that  until  proceedings  were  taken 
to  set  aside  the  award  the  court  were  bound  by  the  finding  of  the  arbitrator, 
and  refused  to  decide  the  matter.  Lord  Hausiujuy  suggested  that  in  future 
the  clause  might  be  adapted  to  meet  such  cases,  and  might  be  made  more 
intelhgible.  An  opinion  was  also  expressed  that  (J only' s  Case,  siipm^  was 
not  at  variance  with  Ayr  Harbour  Trustees  v.  Osirald  (1883),  8  App.  Cas. 
623,  as  had  been  suggested.  See  also  Allhusen  v.  Ealing  and  South  Harrow 
Rail.  Co.  (1898),  78  L.  T.  285. 

As  to  taking  part  of  a  house,  see  note  to  s.  80  of  Michael  Angelo  Taylor's 
Act  (57  Geo.  3,  c.  xxix.),  in  Appendix,  post.  Under  the  provisions  of 
57  Geo.  3,  c.  xxix.,  it  has  been  held  that  Commissioners  are  entitled  to 
take  either  the  whole  or  part  of  a  house  {Thomas  v.  Daw  (1866),  L.  R. 
2  Ch.  1  ;  and  as  to  what  is  part  of  a  house  see  the  cases  set  out  in  the 
notes  to  that  Act).  Under  the  provisions  of  the  Housing  of  the  Working 
Classes  Act,  1890,  the  arbitrator  has  power  to  determine  that  part  of  a 
hoiue  or  manufactory  may  be  taken  without  material  damage  to  the  whole, 
in  which  case  the  owner  must  convey  the  part  only.  See  Schedule  II.  (12), 
and  8.  38  (7). 
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Sect,  m  "Of  any  house." — The  word  '* house,"  has  been  construed  to  have  a 

-I     '         wide  signification.     It  means  not  only  a  house  in  its  ordinary  sense  but  also 

^^^        in  the  legal  sense,  including  the  house,  garden,  curtilage,  and  all  that  is 

necessary  to  the  enjoyment  of  the  house — all  that  would  pass  under  the 

conveyance  of  a  "house''  {Groxrenor  v.  Hampntead  Jmirtion  Rail.  Co.  (1857), 

26  L.  J.  Ch.  731  ;    Rirhardtt  v.  Simnxm  Improremeut  and   Tramicay   Co. 
(1878),  9  Ch.  D.  425). 

It  is  not  confined  to  a  building  used  wholly  or  almost  wholly  for 
residential  purposes,  but  would  include  business  premises  ;  a  house  includes 
a  shop  or  may  consist  of  a  shop  ;  it  would  include  a  large  inn  or  anything 
of  that  kind  which  was  built  for  one  purpose  {Rirhardfi  v.  Strannea  Improve- 
mmt  Co.  (1878),  9  Ch.  D.  425). 

In  deciding  whether  premises  constitute  one  house  within  this  section,  the 
structure  and  the  use  should  be  regarded.  If  the  parts  are  enclosed  in  one 
ambit  with  internal  communications,  they  may  structurally  be  considered  as 
one  house  according  to  its  legal  meaning,  and  if  a  business  is  carried  on,  and 
it  is  carried  on  under  one  management,  with  one  course  of  user,  that  is 
sufficient  (8.  C). 

The  following  cases  have  been  decided  as  to  whether  premises  are  or  are 
not  part  of  a  "  house,"  so  that  promoters  could  not  take  them  without  taking 
the  whole  if  the  owner  so  require  : 

Where  the  land  proposed  to  be  taken  consisted  of  a  yard,  a  summer- 
house,  and  part  of  a  garden  all  attached  to  a  house,  and  a  small  portion  of 
the  garden  of  an  adjoining  house  both  houses  were  required  to  be  taken 
{Cole  V.  West  Lo9tdm  and  CrynUd  Palace  Rail.  Co.  (1859),  28  L.J.  Ch.  767). 

Where  a  house  and  garden  were  surrounded  by  a  high  wall,  and  a  gate- 
way opened  from  the  garden  into  a  paddock  surrounded  by  an  ornamental 
hedge,  and  the  back  rood  to  the  house  was  from  the  public  rood,  along  a 
road  in  the  paddock  to  the  gateway,  the  paddock  was  held  to  be  part  of  the 
curtilage  of  the  house,  and  a  railway  company  wishing  to  take  part  of  the 
paddock  must  take  the  house  also  {Barfies  v.  South»ea  Rail.  Co.  (1884), 

27  Ch.  D.  536). 

Land  held  with  a  house  does  not  necessarily  pass  under  the  word 
"  house,"  unless  it  is  part  of  the  curtilage  and  connected  with  the  house  ;  if 
it  is  necessary  to  the  enjoyment  of  the  house,  and  forms  part  of  that  which 
is  necessarily  held  and  occupied  with  the  house,  it  is  included  in  the  word 
"  house,"  but  this  is  subject  to  some  qualification  as  everything  within  the 
circuit  of  a  park  wall  of  great  extent  would  not  be  included.  Where  the 
surrounding  wall  contained  about  an  acre  and  a  half  of  land,  which  was  used 
in  part  for  a  garden  and  orchard,  and  the  connection  between  the  stables 
and  the  house  was  through  the  orchard,  it  was  held  that  a  railway  company 
could  not  take  part  of  the  orchard  without  taking  the  house,  gardens  and 
stable  (Ki7tg  v.  Wycombe  Rail.  Co.  (1860),  29  L.  J.  Ch.  462). 

A  private  road  or  avenue  leading  to  a  mansion  house  is  not,  however,  part 
of  the  house,  as  it  would  not  pass  on  a  conveyance  of  the  house  {Allhutten  v. 
Ealing  and  South  Hai^ow  Rail.  Co.  (1898),  78  L.  T.  285,  396). 

Fields  adjoining  the  gardens  of  a  house,  used  occasionally  for  pleasure 
but  usually  for  pasturing  cows,  although  connected  by  gravel  paths  with  the 
gardens,  and  having  in  the  comer  of  one  a  coachman's  house,  are  not  part  of 
the  house  within  the  meaning  of  this  section  (Pulling  v.  London^  Chatham 
and  Dmer  Rail.  Co.  (1864),  33  L.  J.  Ch.  505).  Nor  is  a  field  which  the 
owner  of  a  house  has  bought  on  the  other  side  of  the  road  and  some  little 
distance  off,  for  the  purpose  of  feeding  horses  and  cows,  requisite  for  his 
establishment.  "  House  "  does  not  include  land  which  is  not  necessary  for 
the  convenient  use  and  occupation  of  the  house,  but  only  for  the  personal 
use  of  the  owner  and  occupier  {Steele  v.  Midlafid  Rail.  Co.  (1866),  L.  B. 
1  Ch.  275).     On  the  same  principle  gardens  and  stables  to  a  house  acquired 
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sabflequently  to  the  houne,  and  on  the  opposite  side  of  a  road,  were  held  not     Sect.  92i 
to  be  incladed  in  the  word  house  {Kerford  v.  Seacomhe^  etc.  Rail.  Co.  (1888),         ,^^ 
57  L.  J,  Ch.  270).    A  sraaU  field  or  strip  of  land  on  the  side  of  the  road        ^**™- 
opposite  to  a  house,  sub-let  for  grazing,  is  not  part  of  the  curtilage,  although 
let  with  the  house  and  improving  the  view  {Ferguson  v.  Lmtdon^  Brighton 
and  South  Coast  Rail.  Co.  (1863),  11  W.  B.  1088).     A  paddock  behind  a 
cottage  and  garden,  and  having  access  only  from  the  latter,  and  used  by  the. 
owner  for  his  business,  is  part  of  the  house  (Low  v.  Staines  Reservoirs  Joint 
Committee  (1900),  64  J.  P.  212).     Where  connected  with  a  house  are  a 
shrabbery,  and  a  number  of  gardens  separated  by  walls,  but  all  connected 
by  doors  and   gravel   walks,   each    garden   forms  part   of    the    curtilage 
(Hetcmn  v.  London  and  Sottth  WesUm  Rail.  Co.  (1860),  8  W.  B.  467). 

Land  belonging  to  trustees  of  almshouses  and  lying  between  these  alms- 
booses  and  a  road,  and  intended  at  some  future  time  to  be  used  for  erecting 
an  additional  wing  to  the  houses,  was  held  to  be  part  of  the  curtilage  of  the 
almshouses,  which  were  contained  in  one  building,  and  it  was  declared  that 
a  railway  company  could  not  take  this  land  without  taking  the  almshouses 
(Grmreuor  v.  Hampstead  Junction  Rail.  Co.  (1857),  26  L.  J.  Ch.  731). 

Where  houses  were  in  course  of  erection  and  were  covered  in,  but  upon 
tbe  belief  that  they  would  be  taken  by  a  company  were  not  completed,  and 
the  company  proposed  to  take  some  of  the  land  intended  as  gardens  for 
these  houses,  they  were  required  to  take  the  whole,  the  unfinished  buildings 
being  held  to  be  houses  (Alexander  v.  Crystal  Palace  Rail.  Co.  (1862), 
30  Beav.  556). 

A  vacant  piece  of  ground  between  the  road  and  a  public  house,  not 
fenced  either  from  the  house  or  the  street  and  used  as  the  only  means  of 
approach  for  vehicles  to  the  front  door  was  held  to  be  part  of  the  curtilage 
of  the  house  and  could  not  be  taken  without  the  house  (Marson  v.  London^ 
Chatham  and  Dover  Rail.  Co.  (1868),  L.  B.  6  Eq.  101). 

A  courtyard  belonging  to  two  owners  and  affording  access  to  their 
premises  is  part  of  the  house  and  if  taken  the  whole  must  be  taken 
(Cfdedonian  Rail.  Co.  v.  Turcan,  [1898]  A.  C.  256). 

Where  attached  to  a  dwelling-house  were  ornamental  grounds,  and  within 
the  same  walls,  greenhouses,  and  some  other  land  in  all  2^  acres,  the  green- 
hoDses  and  some  of  the  land  being  used  for  business  purposes  as  a  nursery 
garden,  and  a  railway  company  proposed  to  take  the  greenhouses,  fernery 
and  lawn,  it  was  held  that  they  were  taking  part  of  the  ornamental  grounds 
which  were  adjuncts  to  the  house,  and  must  take  the  whole  (Salter  v.  Metro- 
poliUin  District  Rail.  Co.  (1870),  L.  B.  9  Eq.  432). 

Where  a  cottage  in  a  nursery  garden  was  taken,  it  was  held  not  to  be 
necessary  to  take  the  whole  garden,  the  garden  being  considered  a  field,  and 
not  an  adjunct  to  the  house  (Falkner  v.  Somerset  and  Dorset  Rail.  Co.  (1873), 
L.  B.  16  Eq.  458). 

Premises  usedjor  one  purpose. — ^Where  the  owner  of  premises  used  part  as 
a  dwelling-house,  and  the  buildings  behind  which  were  connected  by  yards, 
as  a  candle  manufactory  and  candle  store,  bread  store  and  provision  store, 
the  whole  block,  being  within  one  ambit,  was  held  to  constitute  one  *^  house  " 
within  the  meaning  of  this  section  {^Richards  v.  Sioansea  Improvemmt  Rail. 
Ok  (1878),  9  Ch.  D.  425). 

On  the  same  principle  where  premises  on  a  main  street  were  used  as  a 
shop  for  furniture  deiJing,  and  in  the  rear  and  adjoining  were  showrooms, 
a  warehouse  and  stable  yard  used  in  connection  with  the  same  business,  it 
was  held  that  the  owner  could  require  promoters  who  wished  to  take  the 
warehouse  and  stable,  to  take  the  whole  (Siegenherg  v.  Metropolitan  District 
Rail.  Co.  (1883),  49  L.  T.  (n.s.)  554). 

Where  premises  within  one  ambit,  although  not  structurally  connected, 
are  used  for  one  purpose,  as  for  a  hospital,  the  promoters  can  be  restrained 


224  Lands  Olaukks  ( 'onholidation  Act,  1845. 

Sect.  9&      from  taking  any  part  without  taking  the  whole  {(woveniors  of  St.  Tkoiunsx 

HimpiUil  V.  Charing  Cr<m  Rail.  Co,  (1861),  30  L.  J.  Ch.  395). 

Note.  f  ^^  villas  with  separate  gardens,  and  separately  leased  and  occupied,  but 

forming  one  building  and  so  built  that  the  partition  between  the  two  was 
incomplete,  and  so  that  one  could  not  be  pulled  down  without  rendering  the 
other  uninhabitable  were,  nevertheless,  held  to  be  two  houses,  and  a  railway 
could  take  one  without  the  other  (Harrie  v.  South  Devon  Rail.  Co,  (1874), 
32  L.  T.  (N.9.)  1). 

Where  the  owner  of  a  leasehold  house  and  garden  had  contracted  for  the 
lease  of  an  adjoining  field,  on  the  expiration  of  the  current  lease  of  that 
field,  with  a  view  of  including  it  in  the  garden,  a  railway  company  were  held 
to  be  entitled  to  take  part  of  the  field  without  taking  the  house  and  garden, 
as  the  field  had  not  at  the  date  of  the  notice  to  treat  become  part  of  the 
curtilage  (Chamhern  v.  London,  Chatham  ami  Dover  Rail.  Co.  (1863),  1 1  W.  B. 
479). 

"Or  other  bnilding." — The  word  ''building''  was  put  in  to  extend  the 
provision  of  the  section  to  other  erections  which  might  not  fall  within 
the  description  of  the  word  ^*  house  "  {(rvom'enor  v.  Hatnpstead  Junction  Rail. 
Co.  (1857),  26  L.  J.  Ch.  731,  p.  737).  There  may  be  a  building  which  could 
not  be  said  either  in  the  legal  or  ordinary  sense  to  be  a  house,  and  that 
word  was  added  to  include  something  not  necessarily  included  in  the  word 
"  house  "  {Richards  v.  Siranwa  Improvement  Co.  (1878),  9  Ch.  D.  465,  p.  437). 
Incomplete  houses,  if  covered  in,  are  treated  as  houses,  and  not  as  buildings 
merely,  but  if  they  have  fallen  into  ruins,  they  would  probably  be  buildings 
(Alexander  v.  Cryntal  Palace  Rail.  Co.  (1862),  30  Beav.  556). 

"Or  mannfactory." — A  manufactory  may  be  a  house  or  it  nuiy  be  a 
building,  but  it  may  also  be  something  more.  It  may  be  more  than  one 
house,  or  more  than  one  building,  or  it  may  consist  of  neither  but  only 
of  land  used  for  manufacturing  purposes.  If  the  main  use  of  the  premises 
is  for  manufacturing  purposes,  they  would  appear  to  be  properly  called  a 
manufactory,  although  part  may  be  used  for  selling  purposes,  and  the 
articles  manufactured  be  different  from  those  sold,  provided  the  businesses 
are  carried  on,  as  a  whole,  by  one  person  with  one  body  of  ser\'ants,  and 
with  one  capital  {Richards  v.  Sifxinnea  Improvement  Co,  (1878),  9  Ch.  D.  425, 
per  Brett,  L.J.,  pp.  434 — 436). 

Where  part  of  a  house  was  used  as  part  of  a  manufactory  and  part  was 
let  and  a  railway  company  gave  notice  to  treat  for  the  part  so  let,  it  was 
held  that  they  were  bound  to  take  the  whole  manufactory  (Brook  v. 
Manchester,  Sheffield  and  Lincolnshire  Rail  Ok,  [1895]  1  Ch.  571). 

If,  however,  the  main  business  is  not  manufacturing  but  if  incidental  to 
the  business  some  manufacturing  is  carried  on,  such  as  the  making  of 
packing  cases,  which  is  not  part  of  the  business,  but  merely  something 
added  to  it,  and  if  the  building  in  which  such  manufacture  is  carried  on  be 
required  to  be  taken,  the  owner  cannot  require  the  promoters  to  take 
adjoining  premises  on  which  the  main  business  is  carried  on  (Benington  v. 
MetropoliUin  Board  of  Works  (1886),  54  L.  T.  (n.s.)  837).  Similarly,  if 
incidental  to  the  main  business  which  is  not  manufacting,  some  manu- 
facturing is  carried  on,  and  part  of  the  property  on  which  the  main  business 
is  carried  on  is  taken,  the  promoters  cannot  be  required  to  take  the  whole  as 
being  a  manufactory.  Thus,  where  the  business  was  that  of  a  dust  con- 
tractor, and  it  was  proposed  to  take  the  "  tot  shop,"  or  sorting  house,  the 
promoters  were  not  required  to  take  other  premises  where  some  of  the 
material  was  converted  into  manure  (Reddin  v.  Metrojxditan  Board  of  Works 
(1862),  4  De  O.  F.  &  J.  532). 

Wholesale  dealers  in  tea,  who  store,  blend,  and  mill  the  tea  and  pack  it. 
are  not  manufacturers,  and  their  business  premises  are  not  a  manufactory 
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within  this  section   {Benington   v.   Metropolitan   Board  of  Works   (1886), .    Sect.  92. 
54  L.  T.  (N.S.)  837).  

If  the  main  business  which  is  carried  on  is  manufacturing,  land  within  the        Notb. 
same  wall  used  in  connection  therewith,  as,  for  example,  for  the  deposit  of 
nibbish  and  ashes,  is   part  of  the  same  manufactory,  although  no  manu- 
facinring  is  carried  on  upon  that  part  {Sparrow  v.  Oxford  Rail.  Co.  (1852), 
2  De  G.  M.  &  G.  94). 

The  same  principle  applies  even  if  the  parcels  of  land  are  separated  by  a 
road  :  thus  where  cottages  on  the  opposite  side  of  the  road  from  the  place 
where  the  actual  manufacturing  was  done  were  used  as  warehouses,  and  were 
the  only  warehouses,  they  were  regarded  as  part  of  the  manufactory,  and  an 
injunction  granted  restraining  the  promoters  from  taking  them  without  taking 
the  whole  manufactory  (Spademan  v.  Great  Western  Rail,  Co.  (1855),  1  Jur. 
(X.S.)  790). 

Where  a  manufactory  was  in  part  worked  by  water  power,  and  had  a 
reservoir  supplied  by  a  goit,  into  which  water  was  turned  out  of  a  natural 
river,  there  being  a  weir,  buttles  for  regulating  the  flow  of  water  into  the 
goit,  and  a  mill-house  for  a  man  to  look  after  the  shuttles,  a  company  desiring 
to  take  the  weir,  shuttles,  mill -house,  and  part  of  the  river  bed,  was  restrained 
from  doing  so  without  taking  the  whole  manufactory  {Furniss  v.  Midland 
Raa.  Co.  (1868),  L.  R.  6  Eq.  473). 

In  taking  a  manufactory,  the  promoters  are  required  to  take  all  the  fixtures 
whether  or  not  they  are  tenant's  fixtures  removable  by  the  lessee  {Gibson  v. 
Hammersmith  Rail.  Co.  (1863),  32  L.  J.  Ch.  337). 

Procedure. — When  a  landowner  receives  a  notice  to  treat  for  part  of  a 
house,  building,  or  manufactory,  he  should,  if  he  so  desire,  serve  a  counter- 
notice  requiring  the  promoters  to  take  the  whole.  It  is  advisable  that  the 
counter-notice  be  sent  within  twenty-one  days,  although  this  is  not  necessary. 
If  the  premises  constitute  a  house,  building,  or  other  manufactory  within 
this  section,  then  the  promoters  may  elect  either  to  abandon  the  notice  to 
treat,  paying  any  damage  thereby  occasioned,  or  to  take  the  whole  {Kifig  v. 
Wycombe  Rail.  Co.  (1860),  29  L.  J.  Ch.  462  ;  R.  v.  London  and  South  Western 
Rail.  Co.  (1848),  12  Q.  B.  775,  and  as  to  what  amounts  to  election  and 
generally,  see  s.  18,  note  "  By  counter- notice,"  ante,  p.  42). 

If  the  promoters  withdraw  the  notice  to  treat  they  can  serve  a  second 
notice  either  for  the  same  or  part  of  the  same  land,  and  can  again  withdraw 
it  if  a  second  counter-notice  is  served  {Ashton  Vale  Rail.  Co.,  Limited  v. 
Mayor  of  Bristol,  [1901]  1  Ch.  591). 

In  some  special  Acts  the  promoters  are  authorised  to  withdraw  if  the 
assessing  authority  considers  that  the  part  cannot  be  severed  without 
material  detriment  to  the  remainder.  See  reference  to  such  a  clause  in 
Caledonian  Rail.  Co.  v.  Tarcan,  [1898]  A.  C.  256,  p.  257. 

Form  of  counter-tiotice. — There  is  no  special  form  of  counter-notice 
required.  A  verbal  counter-notice  followed  by  a  suit  to  restrain  the 
promoters  taking  part  only  has  been  held  sufficient  {Binney  v.  Hammersmith 
Rail.  Co.  (1863),  8  L.  T.  (n.8.)  161),  and  where  after  informal  conversations 
between  the  solicitors  to  the  parties  as  to  taking  the  whole,  the  promoters 
proceeded  to  enter  upon  part,  whereupon  the  landowner  filed  a  bill  to 
restrain  them  from  taJcing  the  part  without  taking  the  whole,  the  filing  of 
the  bill  was  held  to  be  sufficient  notice  that  the  landowner  required  them  to 
take  the  whole  and  an  injunction  was  granted  {Spachnan  v.  Great  Western 
Rail.  Co.  (1855),  1  Jur.  (n.s.)  790). 

If  a  landowner,  on  receipt  of  the  notice  to  treat,  reply  that  he  requires 
the  promoters  to  pay  him  a  certain  sum  for  the  land  they  propose  to  take, 
aod  that  if  they  cannot  accede  to  this  that  he  will  require  them  to  take  the 
whole,  this  will  be  a  valid  counter-notice,  and  they  will  not  be  entitled  to 
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Sect.  93L      proceed  to  take  the  part  only  (Gardner  v.  Charing  Cross  Rail,  Co.  (1861), 

2  J.  &  H.  248). 

NoTB.  fhe  landowner  is  not  boand  to  state  in  his  notice  reqairing  the  whole 

premises  to  be  taken,  that  they  constitute  a  house,  a  building,  or  a  manu- 
factory, and  apparently  if  he  describes  them  as  a  ^^  manufactory "  and  the 
court  are  of  opinion  that  they  constitute  a  house,  the  counter-notice  will 
not  be  thereby  invalid  (Richards  v.  Swansea  Improvement  Co.  (1878), 
9  Ch.  D.  425). 

Enforcing  coiinier-notice. — If  the  promoters  disregard  the  counter-notice 
the  landowner  may  bring  an  action  for  an  injunction  to  restrain  the  company 
from  taking  proceedings  to  assess  the  amount  of  the  compensation  for  part 
and  from  entering  upon  or  taking  any  other  proceedings  for  the  purpose  of 
obtaining  possession  of  the  land  comprised  in  the  notice  to  treat :  see 
Barnes  v.  Southsea  Rail.  Co.  (1884),  27  Ch.  D.  536  ;  and  for  a  declaration 
that  he  ought  not  to  be  compelled  to  sell  the  part  of  his  house,  building,  or 
manufactory  mentioned  in  the  notice  to  treat,  and  that  he  ought  not  to  be 
compelled  to  sell  any  other  part,  Richards  v.  Sioansea  Improvement^  etc.  Co. 
(1878),  9  Ch.  D.  425.  If  the  promoters  have  entered,  an  injunction  to 
restrain  their  further  proceedings  should  be  asked  for,  together  with  a 
declaration  that  they  shall  take  the  whole,  the  entrance  being  considered  an 
election  to  take  the  whole  {King  v.  Wycombe  Rail.  Co.  (1860),  29  L.  J.  Ch. 
462).  An  inquiry  in  such  a  case  will  usually  be  ordered  as  to  whether  the 
landowner  can  make  a  good  title  (Sparrow  v.  Oxford  Rail.  Co.  (1852), 
2  De  G.  M.  &  G.  94).     See  form  of  order,  3  Seton,  6th  ed.,  p.  2414. 

When  a  railway  company  had  taken  possession  of  part,  and  a  declaration 
had  been  made  that  they  were  bound  to  take  the  whole  if  a  good  title  could 
be  made,  and  after  the  title  had  been  found  good  they  did  not  take  possession 
of  the  whole  or  take  any  further  proceedings,  it  was  ordered,  on  further 
consideration,  that  they  should  take  all  necessary  steps  to  assess  the  value 
and  that  they  should  pay  the  money  within  one  month  after  the  value  had 
been  assessed,  and  that  a  conveyance  be  executed.  The  order  contained  a 
declaration  of  the  landowner's  lien,  with  liberty  to  apply  to  enforce  that  lien. 
James,  Y.-C,  said  he  would  grant  a  mandatory  injunction  if  the  company 
persevered  in  their  resistance  (Marson  v.  Lomlopi^  Chatham  and  Dover  Rail. 
Co.  (1869),  L.  R.  7  Eq.  646  ;  and  see  form  of  order,  p.  549,  which  was 
followed  in  Falhier  v.  Somerset  and  Dorset  Rail.  Co,  (1873),  L.  B.  16  Eq. 
468). 

If  the  counter-notice  is  invalid  by  reason  of  the  premises  not  forming  a 
house  or  manufactory,  the  promoters  will  be  entitled  to  proceed  on  their 
original  notice  to  treat  and  to  disregard  the  counter-notice  (Loosemore  v. 
Tiverton,  etc.  Rail.  Co.  (1882),  22  Ch.  D.  25  ;  (1884),  9  App.  Cas.  480  ; 
Harrie  v.  South  Devon  Rail.  Co.  (1874),  32  L.  T.  (n.s)  1). 

In  a  case  where  the  solicitors  of  a  company  accepted  a  counter-notice  as 
valid,  but  before  the  premises  had  been  assessed  they  discovered  that  the 
premises  did  not  constitute  one  house,  and  the  court  agreed,  with  them, 
it  was  held  that  the  acceptance  by  the  solicitors  did  not  bind  the  company 
(Treadwell  v.  Londott  and  South  Western  Rail.  Co.  (1884),  54  L.  J.  Ch.  565). 


And  with  respect  to  small  portions  of  intersected  land,  be  it 
enacted  as  follows  (a)  : 

(a)  Sections  93,  94. 

Owners  of  93.  If  ^^J  lands,  not  being  sitnate  in  a  town  or  built  upon, 

landTmay       ^^^'^  ^®  ®^  ^^^  through  and  divided  by  the  works  as  to  leave,  either 
insist  on  sale,  on  both  sides  or  on  one  side  thereof,  a  less  quantity  of  land  than 
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half  a  statute  acre,  and  if  the  owner  of  such  small  parcel  of  land  Sect.  93. 
require  the  promoters  of  the  undertaking  to  purchase  the  same 
along  with  the  other  land  required  for  the  purposes  of  the  special 
Act,  the  promoters  of  the  undertaking  shall  purchase  the  same 
accordingly,  unless  the  owner  thereof  have  other  land  adjoining  to 
that  so  left  into  which  the  same  can  be  thrown,  so  as  to  be  con- 
Teniently  occupied  therewith  ;  and  if  such  owner  have  any  other 
land  so  adjoining,  the  promoters  of  the  undertaking  shall,  if  so 
required  by  the  owner,  at  their  own  expense,  throw  the  piece  of 
land  so  left  into  such  adjoining  land,  by  removing  the  fences  and 
levelling  the  sites  thereof,  and  by  soiling  the  same  in  a  sufficient 
and  workmanlike  manner. 

"  Not  bGing  situate  in  a  town  or  built  upon." — As  to  buildings,  see 
8.  92,  ante,  p.  224. 

As  to  what  is  meant  by  *^  situate  in  a  town,"  see  note  to  s.  128,  post. 

A  market  garden  with  a  cottage  on  it  is  not  land  built  upon,  and  if  the 
cottage  is  taken  the  garden  need  not  be  taken,  but  if  the  garden  is  severed, 
the  severed  portion,  if  less  than  half  an  acre,  must  be  taken  if  required 
{Ftilkner  v.  Somerset  a/id  Dorset  Rail,  Co.  (1873),  L.  R.  16  Eq.  458). 

"Shall  purchase  the  same." — If  the  value  of  this  additional  land  is  to 
be  assessed  with  the  land  taken,  care  must  be  exercised  by  both  parties  that 
it  is  included  in  the  submission  or  warrant  to  the  sheriff,  otherwise  the 
assessment  may  be  void  {North  Staffordshire  Rail.  Co.  v.  Wood  (1848), 
2  Ex.  244). 

94.  If  any  such  land  shall  be  so  cut  through  and  divided  as  to  Promoters  of 
leave  on  either  side  of  the  works  a  piece  of  land  of  less  extent  than  J^Jincluay 
half  a  statute  acre,  or  of  less  value  than  the  expense  of  making  a  insist  on  pur- 
bridge,  culvert,  or  such  other  communication  between  the  land  so  ^jJ^JJ^  ^^ 
divided  as  the  promoters  of  the  undertaking  are,  under  the  pro-  bridges,  etc., 
visions  of  this  or  the  special  Act,  or  any  Act  incorporated  there-  y^iue.  *    ^ 
with,  compellable  to  make,  and  if  the  owner  of  such  lands  have  not 
other  lands  adjoining  such  piece  of  land,  and  require  the  promoters 
of  the  undertaking  to  make  such  communication,  then  the  pro- 
moters of  the  undertaking  may  require  such  owner  to  sell  to  them 
such  piece  of  land ;  and  any  dispute  as  to  the  value  of  such  piece  of 
land,  or  as  to  what  would  be  the  expense  of  making  such  com- 
munication, shall  be  ascertained  as  herein  provided   for   cases  of 
disputed  compensation ;  and  on  the  occasion  of  ascertaining  the 
value  of  the  land  required  to  be  taken  for  the  purposes  of  the 
works,  the  jury  or  the  arbitrators,  as  the  case  may  be,  shall,  if 
required  by  either  party,  ascertain  by  their  verdict  or  award  the 
value  of  any  such  severed  piece  of  land,  and  also  what  would  be 
the  expense  of  making  such  communication. 
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Sect  91 

Note. 


Conveyance 
of  copyhold 
lands  to  be 
enrolled. 


''If  any  sach  land." — The  House  of  Lords,  after  taking  the  opinion  of 
the  judges,  have  decided  that  the  word  *' such"  in  this  section  does  not  refer 
to  "lands  not  being  situate  in  a  town  or  built  upon/'  mentioned  in  s.  93, but 
to  the  heading  of  these  two  sections — '*  small  portions  of  intersected  land." 
Promoters  of  an  undertaking  may,  therefore,  ^e  advantage  of  this  section 
when  the  intersected  land  is  within  a  town  or  built  upon,  and  compel  the 
sale  of  the  severed  land  if  less  than  half  an  acre,  or  of  leas  value  than  the 
expense  of  making  the  necessary  communications  {Edntem  Counties,  etr. 
Bail.  Co.  V.  Marriage  (1860),  9  H.  L.  Cas.  32  ;  and  see  FalU  v.  Belfant  aftd 
Ballymetia  Rail,  Co.  (1849),  12  Jr.  L.  B.  233,  to  same  effect). 

"A  bridge,  culvert,  or  other  such  commumcation." — In  the  case  of 
railway  companies  this  section  should  be  read  with  s.  68  of  the  Railways 
Clauses  Act,  1845,  which  requires  them  to  provide  accommodation  works  for 
making  good  any  interruptions  caused  by  the  railway  to  the  use  of  the  land. 
In  an  Irish  case  it  was  held,  where  part  of  land  was  taken,  from  which  an 
owner  had  access  to  the  sea  for  bathing,  fishing  and  shooting,  the  land  being 
severed  and  the  access  from  the  residence  on  the  land  to  the  sea  being  cut 
off,  that  the  company  were  bound  to  make  the  accommodation  works  under 
s.  68  of  that  Act  and  could  not  exercise  their  power  of  buying  the  lands 
under  this  section,  as  the  works  were  not  merely  to  connect  the  severed 
lands,  but  to  make  good  the  interruption  to  the  use  of  the  land  (Falls  v. 
Belfast,  etc.  Rail.  Co.  (1849),  12  Ir.  L.  R.  223). 

"As  herein  provided  for  cases  of  disputed  compensatioiL"  —  See 

these  provisions  summarised  in  the  notes  to  s.  21,  ante,  p.  46.  The  methods 
provided  are  by  justices  (ss.  22 — 24),  arbitrators  (ss.  25 — 37),  jury  (ss.  38 — 
57),  surveyors  (ss.  59 — 63). 

Costs  of  the  inquisition. — Although  this  section  directs  that  the  inquiry  as 
to  value  shall  be  ascertained  as  herein  provided  for  cases  of  disputed  com- 
pensation, it  does  not  make  any  provisions  as  to  costs  and  does  not  thereby 
include  ss.  34  or  51.  Costs  cannot  be  given  unless  an  intention  is  clearly 
implied,  and  as  no  previous  offer  by  the  promoters  would  save  an  inquiry, 
the  provisions  of  ss.  34  and  51  cannot  be  deemed  to  be  implied  as  they  give 
the  landowner  costs  only  when  the  sum  awarded  exceeds  the  amount  offered. 
If,  therefore,  the  promoters  make  no  offer  the  landowner  is  not  entitled  to 
costs  (Cobb  V.  Mid-Wales  Rail.  Co.  (1866),  L.  R.  1  Q.  B.  342). 

As  to  the  power  of  the  arbitrator  to  award  costs,  see  the  Arbitration 
Act,  1889,  8.  2,  Sched.  I.  (i),  ^mst. 

And  with  respect  to  copyhold  lands,  be  it  enacted  as  follows  (a)  : 
(a)  Sections  95—98. 

95.  Every  conveyance  to  the  promoters  of  the  undertaking  of 
any  lands  which  shall  be  of  copyhold  or  customary  tenure,  or  of 
the  nature  thereof,  shall  be  entered  on  the  rolls  of  the  manor 
of  which  the  same  shall  be  held  or  parcel ;  and  on  payment  to  the 
steward  of  such  manor  of  such  fees  as  would  be  due  to  him  on 
the  surrender  of  the  same  lands  to  the  use  of  a  purchaser  thereof 
he  shall  make  such  enrolment ;  and  every  such  conveyance,  when 
so  enrolled,  shall  have  the  like  effect,  in  respect  of  such  copyhold  or 
customary  lands,  as  if  the  same  had  been  of  freehold  tenure,  never- 
theless, until  such  lands  shall  have  been  enfranchised  by  virtue  of 
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the  powers  hereinafter  contained  (a),  they  shall  continue  subject     S^ct.  06. 
to  the  same  fines,  rents,  heriots,  and  services  as  were  theretofore 
payable  and  of  right  accustomed. 

(a)  See  as.  96  and  97. 

"Shall  be  entered  on  the  rolls." — If  a  tenant  convey  his  copyhold 
lands  to  a  company  under  their  special  Act,  he  will  convey  no  more  than  he 
has,  80  that  the  lord's  rights  are  in  no  way  affected  ;  therefore,  if  the  con- 
veyance is  not  enrolled,  the  lord  will  be  entitled  to  seize  the  land  on  the 
d^th  of  the  tenant.  Until  enrolment,  the  tenant  and  his  heir  hold  jthe  land 
as  trustees  for  the  company  (Dimes  v.  Grand  Jum'tion  Canal  Co,  (1846), 
9  Q.  B.  469,  and  S.C.  in  Chancery  (1838),  2  Jur.  886  and  1077). 

Where  the  manor  had  been  leased  by  the  lord  and  the  c6mpany  purchased 
from  the  lessee,  the  reversioners  were  allowed  to  eject  the  company,  but 
reasonable  compensation  was  assessed  by  the  court  (Beaufort  v.  Patrick 
(1853),  17  Beav.  60,  a  case  under  a  special  Act). 

"Such  fees  as  would  be  dne  to  him  on  the  surrender."— The  steward 
is  only  entitled  to  the  fee  on  the  sui  render,  and,  although  by  the  custom  of 
the  manor  he  may  be  entitled  to  a  fee  on  admittance  by  a  tenant,  he  will  not 
be  entitled  to  it  under  this  Act  (Cooper  v.  Norfolk  Rail.  Co.  (1849),  3  Ex. 
546). 

"They  shall  continue  subject  to  the  same  fines." — By  s.  96,  the  pro- 
moters who  take  copyhold  land  are  required  to  enfranchise  within  three 
months  after  enrolment  or  within  one  month  of  entry,  but  if  there  is  any 
delay  in  so  doing,  then  the  lord  of  the  manor  is  entitled  to  the  fines,  rents, 
heriots,  and  services  as  if  the  company  had  not  done  so,  and  these  fines  are 
to  be  assessed  according  to  fche  improved  annual  value  of  the  land,  although 
the  compensation  is  assessable  on  the  unimproved  value  (Lowiher  v.  Caledonian 
Rail.  Co.,  [1892]  1  Ch.  73,  and  see  note  to  next  section). 

It  is  not  intended,  however,  that  where  the  promoters  enrol  the  convey- 
ance that  they  should  have  to  pay  the  customary  fine  for  admittance  to 
copyholds  to  the  lord  (Ecclesiastical  Commissioners  v.  London  and  South 
We^em  Rail.  Co.  (1854),  14  C.  B.  743). 

96.  Within  three  months  after  the  enrolment  of  the  conveyance  Copvhold 
of  any  such  copyhold  or  customary  lands  (a),  or  within  one  month  enfrandiised. 
after  the  promoters  of  the  undertaking  shall  enter  upon  and  make 
use  of  the  same  for  the  purposes  of  the  works  (/;),  whichever  shall 
first  happen,  or  if  more  than  one  parcel  of  such  lands  holden  of  the 
same  manor  shall  have  been  taken  by  them,  then  within  one  month 
after  the  last  of  such  parcels  shall  have  been  so  taken  or  entered 
on  by  them,  the  promoters  of  the  undertaking  shall  procure  the 
whole  of  the  lands  holden  of  such  manor  so  taken  by  them  to  be 
enfranchised,  and  for  that  purpose  shall  apply  to  the  lord  of  the 
manor  whereof  such  lands  are  holden  to  enfranchise  the  same,  and 
shall  pay  to  him  such  compensation  in  respect  thereof  as  shall  be 
agreed  upon  between  them  and  him,  and  if  the  parties  fail  to  agree 
respecting  the  amount  of  the  compensation  to  be  paid  for  such 
enfranchisement  the  same  shall  be  determined  as  in  other  cases  of 
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S^ct^  dispnted  compensation  (c)  ;  and  in  estimating  such  compensation 
the  loss  in  respect  of  the  fines,  heriots,  and  other  services  payable 
on  death,  descent,  or  alienation,  or  any  other  matters  which  would 
be  lost  by  the  vesting  of  such  copyhold  or  customary  lands  in  the 
promoters  of  the  undertaking,  or  by  the  enfranchisement  of  the 
same,  shall  be  allowed  for. 

(a)  That  is  the  enrolment  under  a.  95. 

(6)  That  is  under  s.  85,  ante,  p.  205. 

(c)  See  these  set  out  in  note  to  s.  21,  (nii^^  p.  46. 

The  construction  of  ss.  95 — 97  was  fully  discussed  in  Loicthery.  Caledonian 
Rail  Co,,  [1892]  ,1  Ch.  73,  by  the  Court  of  Appeal.  The  effect  of  s.  96  is 
to  cast  a  duty  upon  promoters  to  procure  enfranchisement,  and  on  the  lord 
to  enfranchise,  upon  the  happening  of  the  first  of  the  events  mentioned  in 
the  section,  and  either  party  can  enforce  the  duty  against  the  other.  If  the 
promoters  do  not  proceed  the  landowner  can  obtain  a  mandamus  to  compel 
them.  The  rights  of  the  parties  are  settled  from  the  date  when  the  first  of 
the  two  events  occurs,  and  that  is  the  period  at  which  the  value  of  the  lord's 
interest  in  the  land  ought  to  be  taken.  Therefore,  if  there  is  delay  in 
assessing  the  compensation  payable  to  the  landlord,  it  must  be  assessed  as  at 
the  date  of  the  happening  of  the  first  of  the  two  events,  and  without  regard 
to  the  subsequent  improvements  made  by  the  promoters.  The  loss  ^'  by  the 
enfranchisement  of  the  same ''  mentioned  in  this  section  means  the  loss  by 
the  creation  of  the  right  to  enfranchisement  on  the  one  side  and  of  the 
obligation  to  enfranchise  on  the  other.  The  provision  that  within  three 
months  of  enrolment  or  one  month  of  entry  the  promoters  shall  procure 
enfranchisement  means  that  they  shall  take  all  proper  steps  to  procure  t-he 
enfranchisement,  as  provided  by  this  and  the  next  section.  Je^sei.,  MJl., 
had  laid  down  the  same  principle  in  In  re  Marquis  of  Salisbury,  December, 
1879.  See  report  thereof  in  note  to  above  case  [1892]  1  Ch.  p.  75,  and 
W.  N.  (1879)  214.  The  fines  in  the  meantime  are  payable  on  the  improved 
value.     See  s.  95. 

In  determining  the  compensation  for  the  loss  caused  ''  by  the  enfranchise- 
ment," the  amount  of  a  fine  for  the  surrender  and  admittance  of  the 
promoters  is  not  to  be  included  {Ecclesiastical  Commissioners  v.  London  and 
South  Western  Rail.  Co.  (1854),  14  C.  B.  743).  And  if  such  a  fine  is  paid  to 
a  tenant  for  life  it  is  to  be  treated  as  capital  money  {Ee  Wilsons  Estate 
(1862),  2  J.  &  H.  619). 

Promoters  under  this  Act  are  not  affected  by  the  Copyhold  Acts  allowing 
compulsory  enfranchisement ;  their  position  is  wholly  distinct  from  that  of 
a  copyholder  (Re  Wilsoti's  Estate  (1862),  2  J.  &  H.  619  ;  In  re  Marquis  of 
Salisbury,  W.  N.  (1879)  214). 

Landowners  and  tenants  for  life  under  s.  4  of  the  Settled  Land  Act  may, 
no  doubt,  agree  with  the  promoters  to  enfranchise  pursuant  to  the  Copyhold 
Act,  1894,  if  such  an  agreement  be  desirable,  as  the  compensation  is  only  to 
be  assessed  under  this  Act  if  the  parties  do  not  agree  (</.  In  re  Marquis  of 
Salisbury,  W.  N.  (1879)  214).  For  the  method  of  determining  the  com- 
pensation for  enfranchisement  in  such  a  case,  see  ss.  5 — 10  of  the  Copyhold 
Act,  1894  (57  &  58  Vict.  c.  46),  which  repeals  and  consolidates  the  preiious 
Copyhold  Acts. 

Lord  of  the 

manor  to  Q^^  Upoii   payment  or  tender  of  the  compensation  so  agreed 

on  pwyme^ft     upon  or  determined,  or  on  deposit  thereof  in  the  bank  in  any  of 

of  compensa-  the  cases  hereinbefore  in  that  behalf  provided,  the  lord  of  the 
tion. 
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manor  whereof  such  copyhold  or  customary  lands  shall  be  holden  S««t.  87 
shall  enfranchise  such  lands,  and  the  lands  so  enfranchised  shall 
for  ever  thereafter  be  held  in  free  and  common  soccage  ;  and  in 
default  of  such  enfranchisement  by  the  lord  of  the  manor,  or  if  he 
fail  to  adduce  a  good  title  thereto  to  the  satisfaction  of  the  pro- 
moters of  the  undertaking,  it  shall  be  lawful  for  them,  if  they 
think  fit,  to  execute  a  deed  poll,  duly  stamped,  in  the  manner 
herein-before  provided  in  the  case  of  the  purchase  of  lands  by 
them,  and  thereupon  the  lands  in  respect  of  the  enfranchisement 
whereof  such  compensation  shall  have  been  deposited  as  aforesaid 
shall  be  deemed  to  be  enfranchised,  and  shall  be  for  ever  thereafter 
held  in  free  and  common  soccage. 

DtposH  in  the  bank.— See  as.  69,  71,  73,  ante,  pp.  131, 163  and  164  for  the 
cue  of  persons  under  disability  ;  s.  76  on  failure  to  convey  or  make  a  good 
title,  ante,  p.  171. 

"Shall  enfranchise  such  lands." — This  means  prosmnably  that  a  deed 
of  enfranchisement  is  to  be  executed  by  the  lord,  and  not  till  then,  unless 
the  promoters  execute  a  deed  poll,  are  the  lands  completely  enfranchised 
(Louih^  V.  Caledonian  Rail,  Co.,  [1892]  1  Ch.  73,  81). 

In  such  a  deed  the  lord  is  apparently  not  bound  in  strictness  to  give  any 
acknowledgment  as  to  the  right  of  the  promoters  to  the  production  of  the 
title  deeds  and  of  the  court  rolls  ;  but,  at  the  most,  the  promoters  are  not 
entitled  to  more  than  an  acknowledgment  by  the  lord  and  his  trustee  of 
their  right  to  the  production  of  such  title  deeds  and  of  the  court  rolls  as 
affect  the  land  enfranchised,  and  to  the  delivery  of  copies  and  an  under- 
taking by  the  lord  alone  for  safe  custody  (In  re  Agg-Gardner  (1884), 
25  Ch.  D.  600). 

**  To  execute  a  deed  poll" — As  to  this,  see  s.  76,  ante,  p.  170. 

98.  if  any  such  copyhold  or  customary  lands  be  subject  to  Apportion- 
any  customary  or  other  rent,  and  part  only  of  the  land  subject  hSd^renU^^ 
to  any  such  rent  be  required  to  be  taken  for  the  purposes  of  the 
special  Act,  the  apportionment  of  such  rent  may  be  settled  by 
agreement  between  the  owner  of  the  lands  and  the  lord  of  the 
manor  on  the  one  part,  and  the  promoters  of  the  undertaking  on 
the  other  part,  and  if  such  apportionment  be  not  so  settled  by 
agreement,  then  the  same  shall  be  settled  by  two  justices  ;  and  the 
enfranchisement  of  any  copyhold  or  customary  lands  taken  by 
virtue  of  this  or  the  special  Act,  or  the  apportionment  of  such 
rents,  shall  not  affect  in  other  respects  any  custom  by  or  under 
which  any  such  copyhold  or  customary  lands  not  taken  for  such 
purposes  shall  be  held  ;  and  if  any  of  the  lands  so  required  be 
released  from  any  portion  of  the  rents  to  which  they  were  subject 
jointly  with  any  other  lands,  such  last-mentioned  lands  shall  be 
charged  with  the  remainder  only  of  such  rents  ;  and  with  reference 
to  any  such  apportioned  rents,  the  lord  of  the  manor  shall  have  all 
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the  same  rights  and  remedies  over  the  lands  to  which  such  appor- 
tioned rent  shall  have  been  assigned  or  attributed  as  he  had 
previously  over  the  whole  of  the  lands  subject  to  such  rents  for  the 
whole  of  such  rents. 

By  two  justices, — See  the  definition  and  note  to  s.  3,  anie^  p.  7. 

See  also  s.  24  which  provides  for  procedure  in  cases  of  disputed  compen- 
sation, which,  apparently,  does  not  include  questions  of  apportionment, 
ante^  p.  52. 

And  with  respect  to  any  such  lands  being  common  or  waste 
lands,  be  it  enacted  as  follows  :(a) 

(a)  Sections  99—107. 

99.  The  com{)ensation  in  respect  of  the  right  in  the  soil  of  any 
lands  subject  to  any  rights  of  common  shall  be  paid  to  the  lord  of 
the  manor,  in  case  he  shall  be  entitled  to  the  same,  or  to  such 
party,  other  than  the  commoners,  as  .shall  be  entitled  to  such  right 
in  the  soil ;  and  the  compensation  in  respect  of  all  other  common- 
able and  other  rights  in  or  over  such  lands,  including  therein  any 
commonable  or  other  right.*?  to  which  the  lord  of  the  manor  may 
be  entitled  other  than  his  right  in  the  soil  of  such  lands,  shall  be 
determined  and  paid  and  applied  in  manner  hereinafter  provided 
with  respect  to  common  lands  the  right  in  the  soil  of  which  shall 
belong  to  the  commoners  ;  and  upon  payment  or  deposit  in  the 
bank  of  the  compensation  so  determined  all  such  commonable  and 
other  rights  shall  cease  and  be  extinguished. 

Section  100  deals  with  the  procedure  to  acquire  the  lord's  rights. 
Sections  101 — 107  deal  with  the  ascertaining  the  compensation  payable  to 
the  commoners  and  the  means  of  acquiring  their  rights. 

An  allotment  of  part  of  the  waste  to  trustees  for  the  purpose  of  allowing 
certain  occupiers  to  cut  turves  does  not  necessarily  take  away  the  lord's  right 
in  the  soil  {Attorney-General  v.  Jfeyricky  [1893]  1  A.  C.  1)  ;  but  such  an 
allotment  when  made  in  pursuance  of  ss.  34  and  73  of  the  Inclosure  Act, 
1845,  vests  the  land  in  the  trustees  {Simcoe  v.  Pethick,  [1898]  2  Q.  B.  565). 
See,  further,  the  note  to  s.  I04y  post,  p.  235. 

100.  Upon  payment  or  tender  to  the  lord  of  the  manor,  or 
such  other  party  as  aforesaid,  of  the  compensation  which  shall  have 
been  agreed  upon  or  determined  in  respect  of  the  right  in  the  soil 
of  any  such  lands,  or  on  deposit  thereof  in  the  bank  in  any  of  the 
cases  hereinbefore  in  that  behalf  provided,  such  lord  of  the  manor, 
or  such  other  party  as  aforesaid,  shall  convey  (a)  such  lands  to  the 
promoters  of  the  undertaking,  and  such  conveyance  shall  have  the 
eflFect  of  vesting  such  lands  in  the  promoters  of  the  undertaking,  in 
like  manner  as  if  such  lord  of  the  manor,  or  such  other  party  as 
aforesaid,  had  been  seised  in  fee  simple  of  such  lands  at  the  time 
of  executing  such  conveyance,  and  in  default  of  such  conveyance 
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it  shall  be  lawful  for  the  promoters  of  the  undertaking,  if  they  Sect.  100. 
think  fit,  to  execute  a  deed  poll,  (b)  duly  stamped,  in  the  manner 
hereinbefore  provided  in  the  case  of  the  purchase  of  lands  by  them, 
and  thereupon  the  lands  in  respect  whereof  such  last>-mentioned 
compensation  shall  have  been  deposited  as  aforesaid  shall  vest 
absolutely  in  the  promoters  of  the  undertaking,  and  they  shall  be 
entitled  to  immediate  possession  thereof,  subject,  nevertheless,  to 
the  commonable  and  other  rights  theretofore  affecting  the  same, 
until  such  rights  shall  have  been  extinguished  by  payment  or 
deposit  of  the  compensation  for  the  same  in  manner  hereinafter 
provided  (c). 

Am  to  ascertaining  the  compensation  payable  to  the  lord,  the  general  law 
hereinbefore  provided  is  to  be  followed. 

(a)  Sections  81—83. 

(b)  Section  75. 

{c)  Sections  104 — 107. 

"Subject  neverthelefis  to  the  commonable  and  other  rights."  — A 
(x>mpanj  taking  the  wastes  of  a  manor  with  rights  of  common  over  the 
waste,  in  order  to  get  full  and  entire  property  and  possession,  must  settle 
not  only  with  the  lord  as  owner  of  the  soil,  but  with  the  commoners,  who 
have  lights  of  common  over  the  wastes.  Until  they  have  settled  with  the 
commoners  as  well  as  the  lord,  or  taken  steps  under  s.  107  by  paying  the 
deposit  into  the  bank,  they  cannot  take  possession.  Therefore,  if  a  railway 
company,  after  obtaining  a  conveyance  from  the  lord,  enter  and  construct 
their  railway  on  the  common  without  first  having  paid  compensation  to  the 
commoners,  a  commoner  may  maintain  an  action  for  the  disturbance  of  his 
right.  On  the  conveyance  from  the  landlord  the  company  stand  in  the  place 
of  the  lord,  and  the  payment  of  the  valuation  either  to  the  commoners  or 
into  the  bank  is  a  condition  precedent  to  their  right  to  disturb  the  com- 
moners {SUimham  v.  London,  Brighton  and  South  Coast  Rail.  Co.  (1671), 
L.  R.  7  Q.  B.  1). 

101.  The  compensation  to  be  paid  with  respect  to  any  such  Compeusa- 
lands,  being  common  lands,  or  in  the  nature  thereof,  the  right  to  ^^  lands™' 
the  soil  of  which  shall  belong  to  the  commoners,  as  well  as  the  where  not 
compensation  to  be  paid  for  the  commonable  and  other  rights  in  or  manor  how 
over  common  lands  the  right  in  the  soil  whereof  shall  not  belong  to  h©  ascer- 
to  the  commoners,  other  than  the  compensation  to  the  lord  of  the 
manor,  or  other  party  entitled  to  the  soil  thereof,  in  respect  of  his 
right  in   the   soil   thereof,   shall    be   determined    by   agreement 
between  the  promoters  of  the  undertaking  and  a  committee  of  the 
parties  entitled  to  commonable  or  other  rights  in  such  lands,  to  be 
appointed  as  next  hereinafter  mentioned. 

"Shall  be  determined  by  agreement."— This  must  be  subject  to  s.  105, 
which  provides  that  in  the  event  of  disagreement,  disputes  shall  be  settled 
38  in  other  cases  of  disputed  compensation. 

This  section  deals  with  two  possible  cases  of  ownership  of  the  soil  other 
than  that  of  the  lord  :  one  in  which  a  person,  not  being  lord  of  the  manor, 
stills  holds  land  subject  to  a  commonable  right,  the  other  where  the  soil 
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would  be  subject  to  the  commonera  (Ncuh  v.  Coomba  (1868),  L.  B.  6  Eq. 
61,  p.  56). 

This  section  and  the  following  are  not  imperative,  so  as  to  exclude  agree- 
ments entered  into  otherwise  than  as  mentioned  in  these  sections.  Thus, 
where  the  householders  of  a  borough  owned  land  in  common,  and  at  a 
meeting  appointed  their  chairman  to  negotiate  with  the  company,  the  agree- 
ment entered  into  by  him  was  held  valid,  and  specific  preformance  decreed 
(Bee  V.  Stafford  and  Uttoxeter  Rail.  Co.  (1875),  23  W.  B.  868). 

If  the  persons  desiring  to  acquire  a  common  for  the  purpose  of  some 
undertaking,  have  not  been  specially  authorised  by  their  special  Act  to  do 
so,  the  grant  to  them  will  be  invalid  without  the  consent  of  the  Board  of 
Agriculture.  See  the  Commons  Act,  1899  (62  &  63  Vict.  c.  30),  s.  22  and 
Sched.  I. 
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interested  to 
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102.  It  shall  be  lawful  for  the  promoters  of  the  undertaking 
to  convene  a  meeting  of  the  parties  entitled  to  commonable  or 
other  rights  over  or  in  such  lands  to  be  held  at  some  convenient 
place  in  the  neighbourhood  of  the  lands,  for  the  purpose  of  their 
appointing  a  committee  to  treat  with  the  promoters  of  the  under- 
taking for  the  compensation  to  be  paid  for  the  extinction  of  such 
commonable  or  other  rights  ;  and  every  such  meeting  shall  be 
called  by  public  advertisement,  to  be  inserted  once  at  least  in  two 
consecutive  weeks  in  some  newspaper  circulating  in  the  county  or 
in  the  respective  counties  and  in  the  neighbourhood  in  which  such 
lands  shall  be  situate,  the  last  of  such  insertions  being  not  more 
than  fourteen  nor  less  than  seven  days  prior  to  any  such  meeting  ; 
and  notice  of  6uch  meeting  shall  also,  not  less  than  seven  days 
previous  to  the  holding  thereof,  be  affixed  upon  the  door  of  the 
parish  church  where  such  meeting  is  intended  to  be  held,  or  if 
there  be  no  such  church  some  other  place  in  the  neighbourhood  to 
which  notices  are  usually  affixed  ;  and  if  such  lands  be  parcel  or 
holden  of  a  manor,  a  like  notice  shall  be  given  to  the  lord  of  such 
manor. 

It  will  be  noticed  that  there  is  no  provision  for  determining  at  this  stage 
who  are  the  persons  entitled  to  attend  the  meeting  as  having  commonable 
rights,  and  probably  all  persons  claiming  to  have  such  rights  can  attend. 
See  matter  discussed  in  Richards  v.  De  Winton^  Richards  v.  Eratis,  [1901] 
2  Ch.  666  ;  on  appeal,  [1903]  1  Ch.  507. 

103.  It  shall  bo  lawful  for  the  meeting  so  called  to  appoint  a 
committee,  not  exceeding  five  in  number,  of  the  parties  entitled  to 
any  such  rights  ;  and  at  such  meeting  the  decision  of  the  majority 
of  the  persons  entitled  to  commonable  rights  present  shall  bind  the 
minority  and  all  absent  parties. 

Committee         104.  It  shall  be  lawful  for  the  committee  so  chosen  to  enter 

^.^^^  into  an  agreement  with  the  promoters  of  the  underfaiking  for  the 

with  the  pro-  ^ ,  .,oi  ..  n         ^  ii 

meters  of  the  compensation  to  be  paid  for  the  extinction  ot  such  commonable 

undertaking,  j^jjj   Q^her  rights,  and  all  matters  relating  thereto,  for  and  on 


Meeting  to 
appoint  a 
committee. 


C*OMMITTBB   TO  AgRKB   COMPENSATION   FOR   COMMON.  235 

bebalf  of  themselves  and  all  other  parties  interested  therein  ;  and  Beet.  101 
all  such  parties  shall  be  bonnd  by  such  agreement  ;  and  it  shall 
be  kvfal  for  snch  committee  to  receive  the  compensation  so  agreed 
to  be  paid,  and  the  receipt  of  such  committee,  or  of  any  three  of 
them,  for  such  compensation,  shall  be  an  effectual  discharge  for 
the  same  ;  and  such  compensation,  when  received,  shall  be  appor- 
tioned by  the  committee  among  the  several  persons  interested 
therein,  according  to  their  respective  interests,  but  the  promoters 
of  the  undertaking  shall  not  be  bound  to  see  to  the  apportionment 
or  to  the  application  of  such  compensation,  nor  shall  they  be  liable 
for  the  misapplication  or  non-application  thereof. 

"To  enter  into  an  agreement." — An  action  will  lie  at  the  instance  of  the 
committee  for  the  specific  performance  of  such  an  agreement.  In  Evans  v. 
Mertkyr  Tydfil  Urban  District  Council,  [1898]  1  Ch.  241,  an  issue  was 
ordered  to  be  tried  in  such  an  action  as  to  whether  the  land  in  fact  was 
snbject  to  any  commonable  rights,  and  it  was  there  held  that,  on  the  trial  of 
SQch  an  issue,  evidence  of  reputation  was  admissible. 

"Shall  be  apportioned  by  the  conmiittee."—- By  the  Inclosure  Acts, 
1^52  and  1854,  the  power  of  apportioning  and  otherwise  dealing  with  such 
money  are  conferred  on  this  conmiittee  and  upon  the  Inclosure  CJommis- 
aoners,  now  the  Board  of  Agriculture,  As  these  powers  have  not  been 
fonnd  in  practice  to  be  sufficient,  further  powers  of  applying  the  money 
have  been  conferred  by  the  Commonable  Bights  Compensation  Act,  1882. 
Such  ports  of  these  Acts  as  are  relevant  to  this  subject  will  be  found  set  out 
in  full  hereafter. 

It  was  held  by  Kekkwich,  J.,  that  if  the  committee  act  properly  according 
to  the  provisions  in  these  Acts,  the  court  has  no  jurisdiction  to  intervene  at 
the  instance  of  one  of  the  commoners.  Thus,  an  action  brought  by  one  com- 
moner claiming  the  whole  of  the  money  paid  as  being  the  sole  commoner, 
m  dismissed  for  want  of  jurisdiction,  inasmuch  as  the  above  section  and 
98. 15  and  17  of  the  Inclosure  Act,  1854,  provided  proper  machinery  for  deter- 
mining who  were  the  parties  entitled  {Richurdn  v.  De  Winton,  Richarda  v. 
Etann,  [1901]  2  Ch.  566).  On  appeal  the  parties  agreed  to  refer  to  an 
irbitrator  the  ascertainment  of  the  parties  entitled  as  commoners  and  their 
interests.  The  arbitrator  found  that  all  owners  of  freehold  farms  within  the 
parish  to  the  nimiber  of  seventeen  were  entitled  to  common  of  pasture,  and 
on  this  finding  the  court  dismissed  the  appeal  without  deciding  the  question 
of  jurisdiction.     [1903]  1  Ch.  507. 

"The  several  persons  interested." — The  committee  may  go  to  court 
to  have  the  matter  settled  as  to  the  manner  in  which  the  money  is  to  be 
divided. 

In  one  case,  where  there  were  byelaws  regulating  the  number  of  cattle 
which  the  freeholders  and  copyholders  and  the  occupiers  of  freehold  and 
copyhold  land  might  respectively  turn  on  to  the  common,  the  court>  ordered 
the  money  to  be  divided  between  the  freeholders  and  copyholders  in  shares, 
according  to  the  byekws  {Fox  v.  Amhursi  (1875),  L.  B.  20  Eq.  403). 

The  occupiers  who  were  not  represented  in  that  suit  brought  an  action  to 
obtain  their  share,  but  it  was  held  that  they  had  no  right  of  common  inde- 
pendently of  their  landlords,  and,  therefore,  had  no  claim  on  the  fund 
{Anutin  v.  AmhurBt  (1877),  7  Ch.  D.  689). 

Where  resident  freemen  of  a  borough  had  the  right  annually  of  turning 
one  head  of  stock  on  to  lands,  held  by  the  corporation  as  trustees,  and  could 
transfer  this  right  as  long  as  they  resided,  it  was  held  that  they  were  not 


2^6 


Lands  Clauses  (consolidation  Act,  1845. 


Sect.  104.     entitled  to  the  money  paid  for  the  fee  although  they  claimed  to  be  the  only 

persons  interested,  inasmuch  as  the  land  was  held  in  trust-  for  the  resident 

NoTB.  freemen  of  all  time  ;  the  court  made  an  order  declaring  that  the  money 
ought  to  be  reinvested  in  lands  to  be  held  on  the  same  trusts  as  those  taken 
were  held,  and  in  the  meantime  ordering  the  money  to  be  invested  and  the 
dividends  paid  to  the  trustees,  to  be  divided  by  them  amongst  such  resident 
freemen  at  the  same  time  or  times  as  such  freemen  have  been  accustomed  in 
each  year  to  enter  upon  the  enjoyment  of  their  rights  of  common  {!iash  v. 
Coombs  (1868),  L.  R.  6  Eq.  51). 

Where  land  had  been  allotted  under  statute  unto  the  lord  of  the  manor 
in  trust  for  the  occupiers  of  cottages  for  supplying  turves  for  fuel  for  the 
use  of  such  cottages,  other  parts  being  allotted  to  owners  in  severalty  in 
compensation  for  their  rights,  and  a  railway  company  took  part  of  the  land 
allotted  for  the  occupiers  of  the  cottages,  it  was  held  that  the  freeholders  of 
the  cottages  had  no  claim  upon  the  purchase  money,  but  that  the  lord  of  the 
manor  had  an  interest  m  the  soil,  and  that  he  was  entitled  to  such  part  of 
the  money  as  represented  the  value  of  the  soil,  and  that  the  remainder  was 
to  be  held  as  a  charitable  trust  for  the  benefit  of  the  occupiers  of  the  cottages 
(In  re  Chrisichurch  Inclosure  Act  (1888),  38  Ch.  D.  520,  aflSrmed  as  regards 
the  lord  ha\4ng  an  interest  in  the  soil  in  Attorney -General  v.  Meyrick,  [1893] 
A.  C.  1  ;  the  other  points  not  being  appealed).  This  case  was  disting^uished 
in  Simcoe  v.  Pethick,  [1898]  2  Q.  B.  555,  where  it  was  held  that  in  the 
case  of  an  allotment  to  trustees  under  the  Inclosure  Act,  1845,  for  the  pur- 
pose of  allowing  the  occupiers  of  certain  cottages  to  get  turf,  that  the  legal 
estate  vested  in  the  trustees  and  not  in  the  lord  of  the  manor. 

On  an  inquiry  as  to  the  apportionment  of  a  fund  between  the  corporation 
of  a  borough  and  the  freemen,  on  the  application  of  the  corporation,  the 
court  refused  to  proceed  until  the  freemen  were  represented  at  the  hearing 
{Ex  parte  Mayor  of  Lincoln  (1852),  21  L.  J.  Ch.  621). 

If  an  inquiry  is  ordered  and  a  number  of  commoners  claim,  each  person 
whose  claim  is  allowed  will  be  allowed  three  guineas  costs  for  proving  the 
same,  although  the  amounts  received  by  them  are  very  small  ( Waterton  v. 
Burt  (1870),  39  L.  J.  Ch.  425,  citing  Afarrh  v.  Alexander,  June,  1861  ;  cor. 
Wood,  V.-C.,  not  reported,  and  to  same  effect). 

In  Weatherley  v.  Layton  (1892),  W.  N.  165,  an  action  by  a  member  of  the 
committee  against  the  other  members  to  have  the  sum  divided  under  the 
direction  of  the  court,  an  order  was  made  for  inquiry  as  to  the  persons 
entitled  and  their  proper  shares.  Claimants  were  admitted  in  respect  of  144 
tenements,  but  it  was  reported  that  an  inquiry  as  to  the  shares  would 
exhaust  the  sum,  and  that  the  sum  should  be  divided  equally  between  the 
144  claimants,  and  this  the  court  sanctioned. 

^J«P"^*o         105.  If  upon  such  committee  being  appointed  they  shall  fail 

in  other  ^o  agree  with  the  promoters  of  the  undertaking  as  to  the  amount 

cases.  of  the  compensation  to  be  paid  as  aforesaid,  the  same  shall  be 

determined  as  in  other  cases  of  disputed  compensation. 

As  in  other  cases. — /.«.,  by  justices,  s.  22  ;  by  arbitration,  ss.  23,  25—34  ; 
by  jury,  ss.  35 — 57. 


If  no  com- 
mittee be 
appointed, 
the  amount 
to  be  deter- 
mined by  a 
surveyor. 


106.  If*  upon  being  duly  convened  by  the  promoters  of  the 
undertaking,  no  eflFectual  meeting  of  the  parties  entitled  to  such 
commonable  or  other  rights  shall  take  place,  or  if,  taking  place, 
such  meeting  fail  to  appoint  such  committee,  the  amount  of  such 
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compensation  shall  be  determined  by  a  surveyor,  to  be  appointed    S«ct.  106. 
by  two  justices,  as  hereinbefore  provided  in  the  case  of  parties  who 
cannot  be  found. 

"  Parties  loho  carmot  he  founds — See  ss.  69 — 63,  ante^  pp.  94 — 96.  It  is  not 
de&r  whether,  if  an  effectual  meeting  is  afterwards  convened,  the  amount 
(an  be  referred  to  arbitration  pursuant  to  ss.  64 — 67,  ante,  pp.  109,  110,  if 
the  committee  are  dissatisfied  with  the  amount  assessed  by  the  surveyor. 

107.  Upon  payment  or  tender  to  such  committee,  or  any  three  Upon  pay- 
of  them,  or  if  there  shall  be  no  such  committee  then  upon  deposit  J^^j^J^^ion^"^ 
in  the  bank  (a)  in  the  manner  provided  in  the  like  case  of  the  payable  to 
compensation  which  shall  have  been  agreed  upon  or  determined  in  the^Snds'to 
respect  of  such  commonable  or  other  rights,  it  shall  be  lawful  for  vest, 
the  promoters  of  the  undertaking,  if  they  think  fit,  to  execute  a 
deed  poll,  duly  stamped,  in  the  manner  hereinbefore  provided  (a) 
in  the  case  of  the  purchase  of  lands  by  them,  and  thereupon  the 
lands  in  respect  of  which  such  compensation  shall  have  been  so 
paid  or  deposited  shall  vest  in  the  promoters  of  the  undertaking 
freed  and  discharged  from  all  such  commonable  or  other  rights, 
and  they  shall  be  entitled  to  immediate  possession  thereof;  and 
it  shall  be  lawful  for  the  Court  of  Chancery  [in  England  or  the 
Court  of  Exchequer  in  Ireland]^  (h)  by  an  order  to  be  made  upon 
petition,  to  order  payment  of  the  money  so  deposited  to  a  com- 
mittee to  be  appointed  as  aforesaid,  or  to  make  such  other  order 
in  respect  thereto,  for  the  benefit  of  the  parties  interested,  as  it 
shall  think  fit. 

(a)  Sections  69,  76,  106. 

(6)  These  words  are  repealed  by  the  Statute  Law  Revision  Act,  1892. 

Made  upon  petition. — The  order  will  now  in  cases  where  the  amount  is 
under  £1,000  be  made  upon  summons.  See  Order  55,  r.  2  ;  and  see  the 
procedure  fully  discussed  in  the  notes  to  s.  70,  ante^  p.  152. 

"  For  the  benefit  of  the  parties  interested." — That  means  according 
to  their  several  rights  and  respective  interests  in  having  an  investment  of  it, 
the  court  dealing  with  it  in  that  way  (^jc/- Paoe-Wood,  V.-C,  in  Nash  v. 
Coomhesi  (1868),  L.  R.  6  Eq.  51,  p.  58). 

As  to  the  different  interests,  see  note  to  s.  104,  ante,  p.  235. 

And  with  respect  to  lands  subject  to  mortgage,  be  it  enacted  as 
follows  (a)  : 

(a)  Sections  108—114. 

108.  It  shall  be  lawful  for  the  promoters  of  the  undertaking  Power  to 

to  purchase  or  redeem  the  interest  of  the  mortgat/ee  of  any  such  redeem 

^  ^  ^  mortgages. 
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S«ct^08.  lands  which  may  be  required  for  the  pur}X)se8  of  the  special  Act, 
and  that  whether  they  shall  have  previously  purchased  the  equity 
of  redemption  of  such  lands  or  not,  and  whether  the  mortgagee 
thereof  be  entitled  thereto  in  his  own  right  or  in  trust  for  any 
other  party,  and  whether  he  be  in  possession  of  such  lands  by 
virtue  of  such  mortgage  or  not,  and  whether  such  mortgage  affect 
such  lands  solely,  or  jointly  with  any  other  lands  not  required  for 
the  purposes  of  the  special  Act ;  and  in  order  thereto  the  promoters 
of  the  undertaking  may  pay  or  tender  to  such  mortgagee  the 
principal  and  interest  due  on  such  mortgage,  together  with  his 
costs  and  charges,  if  any,  and  also  six  months  additional  interest, 
and  thereupon  such  mortgagee  shall  immediately  convey  his 
interest  in  the  lands  comprised  in  such  mortgage  to  the  promoters 
of  the  undertaking,  or  as  they  shall  direct ;  or  the  promoters  of  the 
undertaking  may  give  notice  in  writing  to  such  mortgagee  that 
they  will  pay  off  the  principal  and  interest  due  on  such  mortgage 
at  the  end  of  six  months,  computed  from  the  day  of  giving  such 
notice  ;  and  if  they  shall  have  given  any  such  notice,  or  if  the 
party  entitled  to  the  equity  of  redemption  of  any  such  lands  shall 
have  given  six  months'  notice  of  his  intention  to  redeem  the  same, 
then  at  the  expiration  of  either  of  such  notices,  or  at  any  inter- 
mediate period,  upon  payment  or  tender  by  the  promoters  of  the 
undertaking  to  the  mortgagee  of  the  principal  money  due  on  such 
mortgage,  and  the  interest  which  would  become  due  at  the  end  of 
six  months  from  the  time  of  giving  either  of  such  notices,  together 
with  his  costs  and  expenses,  if  any,  such  mortgagee  shall  convey 
or  release  his  interest  in  the  lands  comprised  in  such  mortgage  to 
the  promoters  of  the  undertaking,  or  as  they  shall  direct. 

The  above  section  must  be  read  subject  to  the  proviso  contained  in  s.  114, 
that  the  mortgagee  is  entitled  to  compensation  and  costs  of  reinvestment  if 
the  payment  is  made  before  the  time  limited  for  payment  off. 

"To  purchase  the  interest  of  the  mortgagee." — The  promoters  may 
deal  with  the  mortgagor  and  arrange  with  him  to  settle  with  the  mortgagees, 
but  if  they  know  there  is  a  mortgage  and  neglect  communications  with  the 
mortgagees,  they  may  be  restrained  from  proceeding  with  their  works  until 
the  value  of  the  mortgagees'  interest  had  been  ascertained  and  paid  or 
secured  (Rankm  v.  East  and  West  India  Docks  (1849),  12  Beav,  298  ;  and 
see  Martin  v.  London,  Chatham  and  Dover  Rail,  Co.  (1866),  L.  R.  1  Ch.  501). 
Under  the  agreement  with  the  mortgagor  they  may  take  possession  but  they 
may  not  commit  waste  until  the  mortgage  has  been  discharged,  and  if  the 
mortgagor  has  agreed  to  settle  with  the  mortgagee  he  must  pay  six  months' 
interest  as  provided  by  this  section  (Spencer- Bell  v.  London  and  South 
Western  Rail  Co.  (1885),  33  W.  R.  771). 

"Shall  convey." — As  to  the  forms  and  costs  of  conveyances,  see  ss.  81 — 
83,  ante,  pp.  199—202. 
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109.  Jfj  in  either  of  the  cases  aforesaid,  upon  such  payment  or    Sect.  109. 
tender  any  mortgagee  shall  fail  to  convey  or  release  his  interest        ~ 
in  sQch  mortgage  as  directed  by  the  promoters  of  the  undertaking,  mortgage 
or  if  he  fail  to  adduce  a  good  title  thereto  to  their  satisfaction,  then  monoy  on 
it  shall  be  lawful  for  the  promoters  of  the  undertaking  to  deposit  accept, 
io  the  bank,  in  the  manner  provided  by  this  Act  in  like  cases  (a), 
the  principal  and  interest,  together  with  the  costs,  if  any,  due  on 
sach  mortgage,  and  also,  if  such  payment  be   made  before  the 
expiration  of  sIk  months'  notice  as  aforesaid,  such  further  interest 
as  woald  at  that  time  become  due  ;  and  it  shall  be  lawf al  for  them, 
if  they  think  fit,  to  execute  a  deed  poll,  duly  stamped,  in   the 
manner  hereinbefore  provided  in  the  case  of  the  purchase  of  lands 
by  them  ;  and  thereupon,  as  well  as  upon  such  conveyance  by  the 
mortgagee,  if  any  such  be  made,  all  the  estate  and  interest  of  such 
mortgagee,  and  of  all  persons  in  trust  for  him,  or  for  whom  ho 
may  be  a  trustee,  in  such  lands,  shall  vest  in  the  promoters  of  the 
imdertaking,  and  they  shall  be  entitled  to  immediate  possession 
thereof  in   case   such   mortgagee    were   himself  entitled  to  such 


(a)  See  88.  69,  75—77,  and  notes  thereto. 

110.  If  any  such  mortgaged  lands  shall  be  of  less  value  than  Sum  to  be 
the  principal,  interest,  and  costs  secured  thereon,  the  value  of  such  SlSn^^e'^ 
lands,  or  the  compensation  to  be  made  by  the  promoters  of  the  exceeds  the 
nndertaking    in   respect  thereof,  shall   be   settled  by   agreement  J^^  °*  ^**® 
between  the  mortgagee  of  such  lands  and  the  party  entitled  to  the 
equity  of  redemption  thereof  on  the  one  part ;  and  the  promoters 
of  the  undertaking  on  the  other  part,  and  if  the  parties  aforesaid 
fail  to  agree  respecting  the  amount  of  such  value  or  compensation, 
the  same  shall  be  determined  as  in  other  cases  of  disputed  com- 
pensation ;  and  the  amount  of  such  value  or  compensation,  being 
so  agreed  upon  or  determined,  shall  be  paid  by  the  promoters  of 
the  undertaking  to  the  mortgagee,  in  satisfaction  of  his  mortgage 
debt,  so  far  as  the  same  will  extend  ;  and  upon  payment  or  tender 
thereof  the  mortgagee  shall  convey  or  release  all  his  interest  in 
snch  mortgaged  lands  to  the  promoters  of  the  undertaking,  or  as 
they  shall  direct. 

"Th6  same  shall  be  detennined  as  in  other  cases."— If  the  pro- 
oedure  laid  down  in  as.  108,  109  is  not  followed,  the  mortgagees  are  entitled 
to  a  notice  to  treat  under  s.  18  as  parties  interested  :  per  Cranworth,  L.C, 
in  Martin  v.  London,  Chatham  and  Dover  Bail.  Co,  (1866),  L.  R.  1  Ch.  501, 
pp.  505,  506  ;  R,  v.  Metropolitan  Rail.  Ch.  (1865),  13  L.  T.  (n.s.)  444, /)tfr 
Blackburn,  J. 
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Sact.  110.  In  the  former  of  these  cases  the  company  had  entered  and  had  given 
~ —  bonds,  pursuant  to  s.  85,  to  the  mortgagor  and  mortgagee.  Proceedings 
Note.  were  then  taken  to  have  the  whole  value  of  the  property  ascertained  by  an 
inquiry,  but  as  it  was  expected  that  the  amount  assessed  would  exceed  the 
value  of  the  mortgage  debt,  the  mortgagees  were  not  served  with  any  notice, 
and  were  no  parties  to  the  inquiry.  The  amount  assessed  was  less  than  the 
mortgage  debt.  The  mortgagees  claimed  to  have  their  debt  and  costs  paid 
out  of  the  money  in  court  under  s.  85,  and  also  an  injunction  to  have  the 
company  restrained  from  proceeding  with  their  works  until  their  purchase 
money  should  be  assessed  and  paid,  and  that  it  might  be  ascertained  pursuant 
to  the  Lands  Clauses  Act.  It  was  held  (1)  that  the  mortgagees  although 
they  had  notice  of  the  inquiry  were  not  bound  by  it ;  (2)  that  they  had  no 
lien  on  the  money  in  court  under  s.  85,  as  until  a  jury  was  summoned  and 
the  amount  ascertained  that  sum  was  not  available  ;  (3)  that  they  could  not 
claim  on  the  amount  assessed.  As  the  premises  had  been  destroyed  by  the 
company  there  was  a  difficulty  in  having  the  value  assessed  under  s.  68,  and 
the  mortgagees  were  not  bound  to  proceed  thereunder.  They  were  dealt 
with  as  if  the  company  had  purchased  the  equity  of  redemption  and  had  the 
plaintiffs  as  their  mortgagees.  The  usual  account  was,  therefore,  ordered  to 
be  taken,  and  upon  the  company  paying  the  amount  found  due  they  were  to 
have  conveyed  to  them  the  mortgagee's  interest,  but  in  default  the  company, 
and  if  necessary  the  mortgagor,  were  ordered  to  execute  an  assignment  of 
the  property  mortgaged  to  the  mortgagee. 

If  the  mortgagee  is  in  possession,  he  will  be  entitled  to  all  sums  found 
due  in  respect  of  loss  of  profits  and  goodwill,  and  if  he  is  not  in  possession 
he  will  be  entitled  to  the  value  of  the  goodwill  attaching  to  the  premises 
(Pile  V.  Pile,  Er  parte  Lambton  (1876),  3  Ch.  D.  36  ;  rf.  Chissum  v.  Detrex 
(1828),  5  Russ.  29  ;  Truman  v.  Redgrare  (1881),  18  Ch.  D.  547). 

If  the  mortgagor  is  in  possession  sums  awarded  for  damage  to  trade  and 
personal  expenses  belong  to  the  mortgagor  and  not  to  the  mortgagee 
(Cooper  V.  Metropolitan  Board  of  Works  (1883),  25  Ch.  D.  472  ;  AfaHin  v. 
London,  Chatham,  and  Dover  Rail  Co,  (1866),  L.  R.  1  Ch.  501  ;  and  see 
In  re  South  City  Market  Co.,  Ex  parte  Bergin  (1884),  13  L.  R.  Ir.  245, 
where  the  money  was  apportioned  between  the  tenant  for  life,  a  reversioner 
and  a  mortgagee  of  the  reversion). 

Deposit  of  111.  If  upon  such  payment  or  tender  as  aforesaid  being  made 

refuBwi^n^"   any  such  mortgagee  fail  so  to  convey  his  interest  in  such  mortgjige, 
tender.  or  to  adduce  a  good  title  thereto  to  the  sjitisfaction  of  the  promoters 

of  the  undertaking,  it  shall  be  lawful  for  them  to  deposit  the 
amount  of  such  value  or  compensation  in  the  bmk,  in  the  manner 
provided  by  this  Act  in  like  cases  (a),  and  every  such  payment  or 
depo.sit  shall  be  accepted  by  the  mortgagee  in  satisfaction  of  his 
mortgage  debt,  so  far  as  the  same  will  extend,  and  shall  be  a  full 
discharge  of  such  mortgaged  lands  from  all  moneys  due  thereon  ; 
and  it  shall  be  lawful  for  the  promoters  of  the  undertaking,  if  they 
think  fit,  to  execute  a  deed  poll,  duly  stamped,  in  the  manner 
hereinbefore  provided  in  the  case  of  the  purchase  of  lands  by 
.  them  (U)  ;  and  thereupon  such  lands,  as  to  all  such  estate  and 
interest  as  were  then  vested  in  the  mortgagee,  or  any  person  in 
trust  for  him,  shall  become  absolutely  vested  in  the  promoters  of 
the  undertaking,  and  they  shall  be  entitled  to  immediate  possession 


Part  of  Mortoagbd  Lands  Taken.  241 

thereof  in  case  such  mortgagee  were  himself  entitled  to  such  -Sect.  HI, 
possessfon  ;  nevertheless  all  rights  and  remedies  possessed  by  the 
mortgagee  against  the  mortgagor,  by  virtue  of  any  bond  or 
covenant  or  other  obligation,  other  than  the  right  to  such  lands, 
shall  remain  in  force  in  respect  of  so  much  of  the  mortgage  debt 
as  shall  not  have  been  satisfied  by  such  payment  or  deposit. 

(a)  Section  69. 

(6)  Sections  76,  76,  and  77. 

112.  If  a  part  only  of  any  such  mortgaged  lands  be  required  Sum  to  be 
for  the  purposes  of  the  special  Act,  and  if  the  part  so  required  be  ^J^  ^t^^f 
of   less    value    than  the    principal    money,   interest,  and    costs  mortgaged 
secured  on  such  lands,  and  the  mortgagee  shall  not  consider  the  *"  ®  *^  ®"- 
remaining  part  of  such  lands  a  sufficient  security  for  the  money 
charged  thereon,  or  be  not  willing  to  release  the  part  so  required, 

then  the  value  of  such  part,  and  also  the  compensation  (if  any)  to 
be  paid  in  respect  of  the  severance  thereof  or  otherwise,  shall  be 
settled  by  agreement  between  the  mortgagee  and  the  party  entitled 
to  the  equity  of  redemption  of  such  land  on  the  one  part,  and  the 
promoters  of  the  undertaking  on  the  other  ;  and  if  the  parties 
aforesaid  fail  to  agree  respecting  the  amount  of  such  value  or  com- 
pensation the  same  shall  be  determined  as  in  other  cases  of 
disputed  compensation  (a)  ;  and  the  amount  of  such  value  or  com- 
pensation, being  so  agreed  upon  or  determined,  shall  be  paid  by 
the  promoters  of  the  undertaking  to  such  mortgagee  in  satisfaction 
of  his  mortgage  debt,  so  far  as  the  same  will  extend  ;  and  there- 
upon such  mortgagee  shall  convey  or  release  to  them,  or  as  they 
shall  direct,  all  his  interest  in  such  mortgaged  lands  the  valne 
whereof  shall  have  been  so  paid  ;  and  a  memorandum  of  what  shall 
have  been  so  paid  shall  be  endorsed  on  the  deed  creating  such 
mortgage,  and  shall  be  signed  by  the  mortgagee  ;  and  a  copy  of 
such  memorandum  shall  at  the  same  time  (if  required)  be  furnished 
by  the  promoters  of  the  undertaking,  at  their  expense,  to  the  party 
entitled  to  the  equity  of  redemption  of  the  lands  comprised  in  such 
mortgage  deed. 

(a)  As  to  the  methods  of  settling  compensation,  see  s.  21,  note,  antej 
p.  46. 

113.  If^j  upon  payment  or  tender  to  any  such  mortgagee  of  the  Deposit  of 
amount  of  the  value  or  compensation  so  agreed  upon  or  determined  ™f„^^n 
such  mortgagee  shall  fail  to  convey  or  release  to  the  promoters  of  tender, 
the  undertaking,  or  as  they  shall  direct,  his  interest  in  the  lands  in 
respect  of  which  such  compensation   shall  so  have  been  paid  or 
tendered,  or  if  he  shall  fail  to  adduce  a  good  title  thereto  to  the 
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Sect.  113.  satisfaction  of  the  promoters  of  the  undertaking,  it  shall  be  lawful 
for  the  promoters  of  the  undertaking  to  pay  the  amount  of  such 
value  or  compensation  into  the  bank,  in  the  manner  provided  by 
this  Act  in  the  cas<».  of  moneys  required  to  be  deposited  in  such 
bank  (a)  ;  and  such  payment  or  deposit  shall  be  accepted  by  such 
mortgagee  in  satisfaction  of  his  mortgage  debt,  so  far  as  the  same 
will  extend,  and  shall  be  a  full  discharge  of  the  portion  of  the 
mortgaged  lands  so  required  from  all  money  due  thereon  ;  and  it 
shall  be  lawful  for  the  promoters  of  the  undertaking,  if  they  think 
fit,  to  execute  a  deed  poll,  duly  stamped,  in  the  manner  hereinbefore 
provided  in  the  case  of  the  purchase  of  lands  by  them  ;  and  there- 
upon such  lands  shall  become  absolutely  vested  in  the  promoters  of 
the  undertaking,  as  -  to  all  such  estate  and  interest  as  w  ere  then 
vested  in  the  mortgagee,  or  any  person  in  trust  for  him,  and  in 
case  such  mortgagee  were  himself  entitled  to  such  possession  they 
shall  be  entitled  to  immediate  possession  thereof;  nevertheless 
every  such  mortgagee  shall  have  the  same  powers  and  remedies  for 
recovering  or  compelling  payment  of  the  mortgage  money,  or  the 
residue  thereof  (as  the  case  may  be),  and  the  interest  thereof 
respectively,  upon  and  out  of  the  residue  of  such  mortgaged  lands, 
or  the  portion  thereof  not  required  for  the  purposes  of  the  special 
Act,  as  he  would  otherwise  have  had  or  been  entitled  to  for  recover- 
ing or  compelling  payment  thereof  upon  or  out  of  the  whole  of  the 
lands  originally  comprised  in  such  mortgage. 

(a)  See  s.  69,  75—77. 

If  the  value  of  the  land  is  paid  into  court  to  the  account  of  the  tenant  for 
life,  and  the  mortgagees  are  not  paid  off,  the  promoters  cannot  treat  that 
money  as  money  in  court  under  this  section,  and  may  be  ordered  to  pay  the 
costs  of  the  attendance  of  the  mortgagees  on  an  application  for  reinvest- 
ment, and  the  promoters  cannot  then  insist  on  having  these  incumbrances 
paid  off  {Ex  parte  Peyton  8  Settlement  (1856),  4  W.  R.380). 

114.  Provided  always,  that  in  any  of  the  cases  hereinbefore 
provided  with  respect  to  lands  subject  to  mortgage,  if  in  the 
mortgage  deed  a  time  shall  have  been  limited  for  payment  of  the 
principal  money  thereby  secured,  and  under  the  provisions  herein- 
before contained  the  mortgagee  shall  have  been  required  to  accept 
payment  of  his  mortgage  money,  or  of  part  thereof,  at  a  time 
earlier  than  the  time  so  limited,  the  promoters  of  the  undertaking 
shall  pay  to  such  mortgagee,  in  addition  to  the  sale  which  shall 
have  been  so  paid  oflF,  or  such  costs  and  expenses  as  shall  be 
incurred  by  such  mortgagee  in  respect  of  or  which  shall  be  incidental 
to  the  reinvestment  of  the  sum  so  paid  oflF,  such  costs  in  case  of 
difference  to  be  taxed,  and  payment  thereof  enforced  in  the  manner 
herein  provided  with  respect  to  the  costs  of  conveyances  ;  and  if 
the  rate  of  interest  secured  by  such  mortgage  be  higher  than  at  the 
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time  of  the  same  being  so  paid  off  can  reasonably  be  expected  to  be    Sect.  114. 

obtained  on  reinvesting  the    same,  regard  being  had  to  the  then 

current  rate  of  interest,  such  mortgagee  shall  be  entitled  to  receive 

from  the  promoters  of  the  undertaking,  in  addition  to  the  principal 

and  interest  hereinbefore  provided  for,  compensation  in  respect  of 

the  loss  to  be  sustained  by  him  by  reason  of  his  mortgage  money 

being  so  prematurely  paid  off*,  the  amount  of  such  compensation  to 

be  ascertained,  in  case  of  difference,  as  in  other  cases  of  disputed 

compensation  ;  and  until  payment  or  tender  of  such  compensation 

as  aforesaid  the  promoters  of  the  undertaking  shall  not  be  entitled, 

as  against  such  mortgagee,  to  possession  of  the  mortgaged  lands 

nnder  the  provision  hereinbefore  contained. 

'^  A  time  shall  have  been  lixnitecL" — In  aucha  case  it  is  not  enough 
for  the  promoters  to  pay  the  whole  value  of  the  premises  into  court.  Even 
if  the  mortgagees  are  not  entitled  to  possession,  they  are  entitled  to  have 
their  security  maintained,  and  the  court  will  prevent  the  company  from 
prosecuting  their  works  until  the  mortgagees'  interest  under  this  section  has 
been  ascertained  and  paid  or  secured  \Ra7iken  v.  Elasi  and  West  India 
Dock  (1849),  12  Beav.  298). 

And  with  respect  to  lands  charged  with  any  rent-service,  rent- 
charge,  or  chief  or  other  rent,  or  other  payment  or  incumbrance 
not  hereinbefore  provided  for,  be  it  enacted  as  follows  :  (a) 

(a)  Sections  115—118. 

115.  If  ^^J  difference  shall  arise  between  the  promoters  of  the  Release  of 
undertaking  and  the  party  entitled  to  any  such  charge  upon  any  rentchar^s. 
lands  required  to  be  taken  for  the  purposes  of  the  sj^ecial  Act, 
respecting  the  consideration  to  be  paid  for  the  release  of  such 

lands  therefrom,  or  from  the  portion  thereof  affecting  the  lands 
required  for  the  purposes  of  the  special  Act,  the  same  shall  be 
determined  as  in  other  cases  of  disputed  compensation  (a). 

(a)  See  a.  21,  note,  ante^  p.  46. 

Where  the  promoters  agreed  with  the  committee  of  a  lunatic  to  purchase 
a  rentcharge  for  the  period  of  the  lunatic's  life  on  houses,  which  they 
proposed  to  take,  and  the  consideration  was  the  purchase  of  a  government 
anmiity  of  like  amount  for  his  life,  the  court  sanctioned  the  agreement 
(In  re  Brewer  (1875),  1  Ch.  D.  409). 

As  to  tithe  rentcharges,  see  note  to  s.  68,  ante^  p.  128. 

If  land  is  sold  for  a  yearly  rent  under  s.  1 1  of  this  Act  it  will  be  properly 
described  as  a  rentcharge.  See  In  re  Lord  Gerard  and  Beecham's  Contract^ 
[1894]  3  Ch.  295. 

116.  If  part  only  of  the  lands  charged  with   any  such  rent-  Release  of 
service,  rentcharge,  chief  or  other  rent,  payment,  or  incumbrance,  Sxwn  cha^ge^ 
be  required  to  be  taken  for  the  purposes  of  the  special  Act,  the 
apportionment  of  any  such  charge  may  be  settled  by  agreement 
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Sect.  116.  between  the  party  entitled  to  such  charge  and  the  owner  of  the 
lands  on  the  one  part,  and  the  promoters  of  the  undertaking  on 
the  other  part,  and  if  such  apportionment  be  not  so  settled  by 
agreement  the  same  shall  be  settled  by  two  justices  ;  but  if  the 
remaining  part  of  the  lands  so  jointly  subject  be  a  sufficient 
security  for  such  charge,  then,  with  consent  of  the  owner  of  the 
lands  so  jointly  subject,  it  shall  be  lawful  for  the  party  entitled  to 
such  charge  to  release  therefrom  the  lands  required,  on  condition 
or  in  consideration  of  such  other  lands  remaining  exclusively 
subject  to  the  whole  thereof. 

Two  justices. — See  definition,  a.  3,  ante,  p.  8. 

117.  Upon  payment  or  tender  of  the  compensation  so  agreed 
upon  or  determined  to  the  party  entitled  to  any  such  charge  as 
aforesaid,  such  party  shall  execute  to  the  promoters  of  the  under- 
taking a  release  of  such  charge  ;  and  if  he  fail  so  to  do,  or  if  he 
fail  to  adduce  good  title  to  such  charge,  to  the  satisfaction  of  the 
promoters  of  the  undertaking,  it  shall  be  lawful  for  them  to  deposit 
the  amount  of  such  compensation  in  the  bank,  in  the  manner  here- 
inbefore provided  in  like  cases,  (a)  and  also,  if  they  think  fit,  to 
execute  a  deed  poll,  duly  stamped,  in  the  manner  hereinbefore 
provided  in  the  case  of  the  purchase  of  lands  by  them,  and  there- 
upon the  rent-service,  rentcharge,  chief  or  other  rent,  payment  or 
incumbrance,  or  the  portion  thereof  in  respect  whereof  such 
compensation  shall  so  have  been  paid,  shall  cease  and  be 
extinguished. 

(a)  Sections  69,  75—77. 

118.  If  a^y  such  lands  be  so  released  from  any  such  charge  or 
incumbrance,  or  portion  thereof,  to  which  they  were  subject  jointlj- 
with  other  lands,  such  last-mentioned  lands  shall  alone  be  charged 
with  the  whole  of  such  charge,  or  with  the  remainder  thereof,  as 
the  case  may  be,  and  the  party  entitled  to  the  charge  shall  have 
all  the  same  rights  and  remedies  over  such  last-mentioned  lands, 
for  the  whole  or  for  the  remainder  of  the  charge,  as  the  case  may 
be,  as  he  had  previously  over  the  whole  of  the  lands  subject  to 
such  charge  ;  and  if  upon  any  such  charge  or  portion  of  charge 
being  so  released  the  deed  or  instrument  creating  or  transferring 
such  charge  be  tendered  to  the  promoters  of  the  undertaking  for 
the  purpose,  they  or  two  of  them  shall  subscribe,  or  if  they  be  a 
corporation  shall  affix  their  common  seal  to  a  memorandum  of  such 
release  endorsed  on  such  deed  or  instrument,  declaring  what  part 
of  the  lands  originally  subject  to  such  charge  shall  have  bt^en  pur- 
chased by  virtue  of  the  special  Act,  and  if  the  lands  be  released 
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from  part  of  such  charge,  what  proportion  of  such  charge  shall    S^ct.  118. 

have  been  released,  and  how  much  thereof  continues  payable,  or  if 

the  lands  so  required  shall  have  been  released  from  the  whole  of 

SDch  charge,  then  that  the  remaining  lands  are  thenceforward  to 

remain   exclusively   charged   therewith ;   and  such  memorandum 

shall  be  made  and  executed  at  the  expense  of  the  promoters  of  the 

undertaking,  and  shall  be  evidence  in  all  courts  and  elsewhere  of 

the  facts  therein  stated,  but  not  so  as  to  exclude  any  other  evidence 

of  the  same  facts. 

And  with  respect  to  lands  subject  to  leases,  be  it  enacted  as 
follows  (a) : 

(a)  Sections  119 — 122.  And  see  also  s.  74.  The  sections  under  this 
heading  are  intended  to  provide  altogether  for  compensation  in  the  cases 
speciaUy  provided  for,  being  specific  provisions  not  affected  by  the  other 
sections  {Syers  v.  Metropolitan  Board  of  Workn  (1877),  36  L.  T.  (n.s.)  277). 
Special  Acts  excepting  such  parts  of  the  Lands  Clauses  Consolidation  Act, 
as  relate  to  the  purchase  and  taking  of  lands  otherwise  than  by  agreement 
do  not  thereby  except  these  sections  (/?.  v.  Mayor  of  London  (1867),  L.  R. 
2  Q.  B.  292  ;   Wilklns  v.  Mayor  of  Birmingham  (1883),  25  Ch.  D.  78). 

119.  If  any  lands  shall  he  comprised  in  a  lease  for  a  term  of  Where  i»rt 
years  unexpired,  part  only  of  which  lands  shall  be  required  for  the  unier  lease" 
pnrposes  of  the  special  Act,  the  rent  payable  in  respect  of  the  taken,  the 
lands  comprised  in  such  lease  shall  be  apportioned  between  the  lands  ^TOrtionedL 
so  required  and  the  residue  of  such  lands ;  and  such  apportionment 
may  be  settled  by  agreement  between  the  lessor  and  lessee  of  such 
lands  on  the  one  part,  and  the  promoters  of  the  undertaking  on 
the  other  part,  and  if  such  apportionment  be  not  so  settled  by 
agreement  between  the  parties  such  apportionment  shall  be  settled 
by  two  justices  ;  and  after  such  apportionment  the  lessee  of  such 
lands  shall,  as  to  all  future  accruing  rent,  be  liable  only  to  so  much 
of  the  rent  as  shall  be  so  apportioned  in  respect  of  the  lands  not 
required  for  the  purposes  of  the  special  Act ;  and  as  to  the  lands 
not  so  required,  and  as  against  the  lessee,  the  lessor  shall  have  all 
the  same  rights  and  remedies  for  the  recovery  of  such  portion  of 
rent  as  previously  to  such  apportionment  he  had  for  the  recovery 
of  the  whole  rent  reserved  by  such  lease  ;  and  all  the  covenants, 
conditions,  and  agreements  of  such  lease,  except  as  to  the  amount 
of  rent  to  be  paid,  shall  remain  in  focce  with  regard  to  that  part 
of  the  land  which  shall  not  be  required  for  the  purposes  of  the 
special  Act,  in  the  same  manner  as  they  would  have  done  in  case 
such  part  only  of  the  land  had  been  included  in  the  lease, 

"  The  rent  .  .  .  shall  be  apportioned." — This  is  not  within  the 
power  of  the  arbitrator  who  assesses  the  compensation  ;  it  must  be  effected 
under  the  provisions  of  this  section  {In  re  Ware  (1854),  7  Rail.  Cas.  780). 

If  the  promoters  agree  to  prnxshase  the  leasee's  right  and  to  have  the  rents 


246 


Lands  Clausbs  Consolidation  Act,  1845. 


Sect.  119 

Note. 


Tenants  to 
be  compen- 
sated. 


apportioned  if  necessary  under  the  Act,  specific  performance  of  the  agree- 
ment will  be  decreed  against  the  promoters,  but  it  does  not  appear  necessary 
that  the  lessor  should  be  served  with  a  notice  to  treat  for  his  interest,  before 
the  apportionment  can  be  made  (WUUama  v.  East  London  Rail.  Co.  (1869), 
18  W.  R.  159). 

The  lessee  has  no  power  to  compel  the  lessor  to  apportion  the  rent.  The 
promoters  are  the  persons  enabled  to  call  upon  the  lessor  and  lessee  to  come 
before  the  justices  in  order  that  they  may  be  bound  with  respect  to  tne 
amount  of  the  apportionment.  It  is,  therefore,  no  answer  to  a  suit  for 
specific  performance  of  an  agreement  brought  by  the  lessee  to  compel  the 
promoters  to  purchase  his  land,  that  the  apportionment  of  the  rent  had  not 
been  agreed  upon  {Slipper  v.  ToUenJuim,  etc.  Rail,  Co.  (1867),  L.  R.  4  Eq. 
112). 

The  costs  of  having  the  rent  apportioned  by  justices  or  otherwise  are 
costs  incidental  to  the  taking  and  purchase  of  land  under  s.  80,  and  are 
payable  by  the  promoters,  at  least  if  the  money  has  been  paid  into  court 
{Ex  parte  Flotrer  (1866),  L.  R.  1  Ch.  599)  ;  but  are  not  costs  payable  under 
s.  82  {Ex  parte  Buck  (1863),  33  L.  J.  Ch.  79). 

The  date  when  the  apportioned  rent  becomes  payable  by  the  tenant  would 
appear  to  be  the  date  of  the  apportionment,  although  the  premises  are  not 
taken  for  some  time  afterwards  {Ball  v.  G raven  (1886),  18  L.  R.  Ir.  224,  a 
decision  on  the  Railways  (Ireland)  Act,  1860). 

"The  lessor  shall  have  all  the  same  rights." — He  has,  however,  it 
would  appear,  no  lien  on  the  money  paid  to  the  tenant  as  compensation, 
either  for  arrears  of  rent  accrued  due  before  the  land  was  taken,  or  since 
{Ex  parte  Carey  (1847),  10  L.  T.  (o.s.)  37,  an  Irish  case). 

ISO.  Every  such  lessee  as  last  aforesaid  shall  be  entitled  to 
receive  from  the  promoters  of  the  undertaking  compensation  for 
the  damage  done  to  him  in  his  tenancy  by  reason  of  the  severance 
of  the  lands  required  from  those  not  required  or  otherwise  by 
reason  of  the  execution  of  the  works. 

For  the  principles  of  compensation  as  to  severance,  see  notes  to  s.  63,  autt, 
p.  96. 
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121.  If  any  such  lands  shall  be  in  the  possession  of  any  person 
having  no  greater  interest  therein  than  as  tenant  for  a  year  or 
from  year  to  year,  and  if  such  person  be  required  to  give  up 
possession  of  any  lands  so  occupied  by  him  before  the  expiration  of 
his  term  or  interest  .therein,  he  shall  be  entitled  to  compensation 
for  the  value  of  his  unexpired  term  or  interest  in  such  lands,  and 
for  any  just  allowance  which  ought  to  be  made  to  him  by  an 
incoming  tenant,  and  for  any  loss  or  injury  he  may  sustain,  or  if  a 
part  only  of  such  lands  be  required,  compensation  for  the  damage 
done  to  him  in  his  tenancy  by  severing  the  lands  held  by  him,  or 
otherwise  injuriously  affecting  the  same  ;  and  the  amount  of  such 
compensation  shall  be  determined  by  two  justices,  in  case  the 
parties  diflFer  about  the  same  ;  and  upon  payment  or  tender  of  the 
amount  of  such  compensation  all  such  persons  shall  respectively 
deliver  up  to  the  promoters  of  the  undertaking,  or  to  the  person 
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appointed  by  them  to  take  possession  thereof,  any  such  lands  in    Sect.  121. 
their  possession  required  for  the  purposes  of  the  special  Act. 

"Any  such  lands." — These  are  the  lands  subject  to  leases  referred  to  in 
the  heading  to  these  sections.     See  note  thereto,  ante^  p.  245. 

"No  greater  interest  therein  than  as  tenant  for  a  year."— This  is 
meant  to  comprehend  every  species  of  interest  for  less  than  a  year  in 
duration.  It,  therefore,  includes  the  interest  of  a  tenant  in  possession  under 
a  longer  term  than  for  a  year  if  at  the  time  when  possession  of  the  land  is 
required  the  residue  of  the  term  has  less  than  a  year  to  run.  Tenants  in 
such  a  position  ought  not  to  require  the  compensation  to  be  settled  by 
arbitration  under  s.  68,  but  by  justices  under  this  section  (R,  v.  Great 
Northeni  Bail.  Co,  (1876),  2  Q.  B.  D.  151). 

A  schoolmaster  in  possession  of  a  school-house,  who  could  be  removed  by 
two-thirds  of  the  governors  giving  three  months'  notice,  has  an  interest  in 
the  house  not  greater  than  as  tenant  for  a  year  or  from  year  to  year  {R,  v. 
Manrhe^ter,  Sheffield,  etc.  Rail.  Co.  (1854),  4  E.  &  B.  88). 

A  person  in  possession  under  a  written  agreement  for  more  than  three 
years,  being  a  lessee  in  equity  for  that  term,  cannot  be  treated  as  a  yearly 
tenant  under  this  section  {Sweetman  v.  Metropolitan  Rail.  Co.  (1864), 
1  H.  &  M.  543). 

The  interest  of  partners  in  the  business  premises  occupied  by  the  firm, 
although  the  lease  may  have  been  granted  to  ope  partner  only,  is  apparently 
an  interest  greater  than  that  of  tenants  from  year  to  year,  although  there 
may  be  no  stipulations  as  to  the  term  of  such  occupation.  They  are  joint 
occupiers  as  long  as  the  partnership  continues  {R.  v.  Eant  London  Rail.  Co., 
Ex  parte  Bamen  (1867),  17  L.  T.  (n.s.)  291). 

Date  for  determining  teitanCn  interest. — If  no  notice  to  treat  has  been  given 
and  the  promoters  enter,  the  proper  date  for  ascertaining  the  rights  of  the 
parties  is  the  date  of  entry  (jR.  v.  Great  Northern  Rail.  Co.  (1876),  2  Q.  B.  D. 
151  :  per  Lush,  J.,  p.  155). 

If,  by  the  special  Act,  a  six  months'  notice  in  writing  is  required  to  be 
given  by  promoters  of  their  intention  to  take  land,  the  date  of  the  delivery 
of  such  notice  is  the  date  to  be  considered  in  determining  whether  a  tenant 
has  a  greater  interest  than  as  tenant  for  a  year  or  from  year  to  year  {Tynon  v. 
Mayor  of  London  (1871),  L.  R.  7  C.  P.  18). 

Apart  from  the  provisions  of  the  special  Act,  as  far  as  s.  121  is  concerned, 
the  estate  or  interest  of  the  party  seeking  compensation  must  be  regarded 
at  the  time  of  giving  the  notice  to  take  {S.  C,  per  Willks,  J.,  p.  23). 

If  the  promoters  enter  under  s.  85,  the  date  of  such  entry  would  be  the 
date  of  detormining  the  tenant's  interest,  and  it  has  been  held  that  if  a 
notice  to  treat  has  been  given  some  time  previously  under  which  nothing 
has  been  done,  and  in  the  interval  between  ser\'ing  such  notice  and  taking 
possession  the  tenant's  interest  has  become  less  than  an  interest  for  a  year, 
the  notice  to  treat  does  not  affect  the  case,  and  the  magistrate  has  juris- 
diction {R.  V.  Kennedy,  [1893]  1  Q.  B.  533  ;  and  see  Bexley  Heath  Rail.  Co. 
v.  North,  [1894]  2  Q.  B.  579).  See,  however,  Mercer  v.  Liverpool,  St.  Helens, 
etc.  Rail.  Co.,  [1903]  1  K.  B.  652,  and  note  to  s.  18,  a?ite,  p.  35. 

"Be  reqnired  to  give  np  possession." — This  section  does  not  apply 
unless  the  tenant  is  required  to  give  up  possession  of  his  land.  Thus,  if  he 
receive  a  notice  to  treat,  such  notice  to  treat  is  not  a  requiring  possession 
mider  this  section,  and  if  he  claims  more  than  £50  he  cannot,  until  possession 
is  required,  have  the  compensation  settled  by  justices  under  this  section 
{R.  V.  St^ne  (1866),  L.  B.  1  Q.  B.  529).  The  justices,  before  they  assess 
compensation,  are  bound  to  inquire  whether  the  claimant  has  been  required 
to  give  up  possession  before  the  expiration  of  the  term  or  interest,  as  that  is 
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Sect.  12L .  a  condition  precedent  to  the  right  to  compensation  under  this  section  {Great 

NorOieni  and  City  Rail.  Co,  v.   TiUeU,  [1902]  1  K.  B.  874).     Similarly,  if 

JNOTK.  hig  ii^j^j  ig  injuriously  affected,  but  none  of  it  is  taken,  this  section  is  not 
applicable,  but  the  tenant  must  proceed  under  s.  68  (R.  v.  Sheriff  of  Middlesex 
(1862),10W.  R.  717). 

It  would  appear  that  no  notice  to  treat  is  required  to  be  given  to  a  tenant 
whose  interest  is  not  greater  than  a  tenant  from  year  to  year  (Spers  v. 
Metropolitan  Board  of  Works  (1877),  36  L.  T.(n.s.)277,  p.  21S,per  Jessel, 
M.R.). 

''Before  the  expiration  of  his  term. "—If  the  promoters  purchase  the 
reversion  and  give  the  tenant  notice  to  quit  under  the  terms  of  his  lease,  and 
do  not  take  possession  until  the  notice  has  expired,  the  tenant  has  no 
interest,  legal  or  equitable,  in  the  lands,  anjl  can  make  no  claim  for  compen- 
sation under  this  or  any  other  section  {Syera  v.  Metropolitan  Board  of  Works 
(1877),  36  L.  T.  (x.s.)  277). 

If  the  tenant  receive  notice  to  quit  from  his  landlord  and  hold  over,  he 
will  have  no  claim  on  the  compensation  paid,  although  the  notice  was  given 
by  the  landlord  in  order  to  sell  the  premises  to  the  promoters  of  the  under- 
taking (£>  parte  Nadin  (1848),  17  L.  J.  Ch.  421)  ;  and  if  notice  to  quit  is 
given  by  a  landlord  and  the  promoters  do  not  take  possession  until  after  the 
notice  has  expired,  the  tenant  can  recover  no  compensation,  although  notice 
to  treat  may  have  been  given  under  s.  18  before  the  landlord  gave  him 
notice  to  quit  (Ex  parte  Merrett  (1860),  2  L.  T.  (x.t^.)  471). 

In  such  a  case  if  a  notice  to  treat  is  given,  the  tenant  should  at  once 
•  compel  the  promoters  to  proceed  under  the  notice  and  have  his  interest 
assessed  (B.  v.  Vaf/ghan  (1868),  L.  R.  4  Q.  B.  190,  195  ;  R.  v.  Kennedy, 
[1893]  1  Q.  B.  533)  ;  and  see  s.  18  and  note  thereto,  ante,  p.  36.  A  land- 
lor.  ,  after  notice  to  treat  has  been  served  upon  him,  cannot  turn  a 
weekly  tenancy  into  one  for  more  than  a  year  so  as  to  give  the  tenant  a 
claim  for  compensation  against  the  promoters  (£>  jxirte  Edtcards  (1871), 
L.  R.  12  Eq.  389). 

If,  under  a  local  Act,  the  tenant  receives  six  months*  notice  that  the 
promoters  require  possession,  and  at  the  end  of  the  six  months  he  does  not 
go  nor  do  the  promoters  take  possession,  and  they  afterwards  acquire  the 
landlord's  interest  in  the  premises,  but  no  notice  to  quit  is  given,  tjiey 
cannot  turn  out  the  tenant  and  take  possession  without  paying  him  compen- 
sation. If  he  had  gone  at  the  end  of  the  six  months  he  would  have  been 
entitled  to  compensation,  and  although  he  stayed  on  he  was  a  mere  tenant  at 
sufferance,  liable  to  be  turned  out  at  a  moment's  notice  {Ciamrell  v.  Mayor 
of  Lomlon  (1870),  L.  R.  5  Ex.  284).  If  the  promoters  allow  the  tenant  to 
continue  after  the  six  months,  and  the  tenant  accepts  this  as  satisfaction,  he 
will,  of  course,  have  no  claim  for  compensation  (R.  v.  London  and  Southamp- 
ton Rail,  Co.  (1839),  10  Ad.  &  E.  3,  p.  10,  explained  in  the  above  case, 
p.  288).  The  effect  of  such  a  notice,  even  if  not  acted  upon,  will  entitle  the 
tenant  to  compensation  in  respect  of  any  expenses  to  which  he  may  thereby 
have  been  put  (R.  v.  Commissioners  of  Rochdale  (1856),  2  Jur.  (n.8.)  861). 

A  tenant  leaving  in  the  middle  of  a  quarter  will  be  liable  to  his  landlord 
for  the  quarter's  rent  {Wainwright  v.  Ramsden  (1839),  5  M.  &  W.  602). 

A  tenant  who  determines  his  lease  by  a  six  montlis*  notice,  because  the 
works  to  be  executed  will  interfere  with  his  business,  has  no  claim  for  com- 
pensation {R.  V.  Poulter  (1887),  20  Q.  B.  D.  133). 

"He  shall  he  entitled  to  compensation." — The  items  of  compensation 
under  this  section  arc  similar  to  those  in  other  cases  where  land  is  taken. 
See  s.  63  and  notes  thereto,  where  the  principles  of  compensation  when  land 
is  taken  are  discussed,  ante,  p.  106.  The  words  in  this  section  are  wide 
enough  to  include  every  kind  of  damage  or  loss  which  the  tenant  can  suffer. 
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(See  per  Lush,  J.,  R.  v.  Great  Northern  Rail.  Co.  (1876),  2  Q.  B.  D.  151,     Sect.  121. 

p.  156.)  

But  if  the  laod  taken  is  held  for  a  term  of  less  than  a  year  and  is  severed  Note. 
from  land  held  for  a  term  greater  than  for  a  year,  the  justices  have  no  juris- 
diction, and  the  compensation  must  be  assessed  under  s.  68.  There  can  only 
be  one  assessment ;  part  cannot  be  decided  under  s.  121  and  part  under 
8.  ^ ;  and  if  in  previous  proceedings  the  magistrate  has  been  ordered  to  try 
the  cue  as  having  jurisdiction,  he  cannot  award  compensation  in  respect  of 
the  damages  for  injurious  affection  caused  by  such  severance  {Bexley  Heath 
Rail.  Co.  V.  North,  [1894]  2  Q.  B.  579  ;  and  as  to  the  previous  proceedings, 
R.  ▼.  Kennedy y  [1893]  1  Q.  B.  533,  where  apparently  it  was  assumed  that 
the  tenant  had  no  colourable  claim  for  compensation  for  injurious  affection). 

"Determined  by  two  jnaticeB." — See,  as  to  two  justices,  definition, 
1. 3,  ante,  p.  8. 

As  to  the  jurisdiction  of  justices  in  ascertaining  compensation,  see  s.  22 
and  notes,  ante,  p.  48. 

As  to  procedure  before  them,  see  s.  24,  ante,  p.  52. 

It  is  not  necessary  that  the  determination  under  this  section  should  be  put 
into  writing  by  the  justices  ;  it  may  be  given  verbally  {R.  v.  Boi/ce  Combe 
(1863),  32  L.  J.  M.  C.  67). 

122.  If  any  party,  having  a  greater  interest  than  as  tenant  at  Where 
will,  claim   compensation  in  respect  of  any  unexpired  term  or  ^'^f  ^I'^iJJJ^' 
interest  under  any  lease  or  grant  of  any  such  lands,  the  promoters  than  from 

of  the  undertaking  may  require  such  party  to  produce  the  lease  or  V^^  U)^*^' 
grant  in  respect  of  which  such  claim  shall  be  made,  or  the  best  produced, 
evidence  thereof  in  his  power,  and  if,  after  demand  made  in 
writing  by  the  promoters  of  the  undertaking,  such  lease  or  grant, 
or  such  best  evidence  thereof,  be  not  produced  within  twenty-one 
days,  the  party  so  claiming  compensation  shall  be  considered  as  a 
tenant  holding  only  from  year  to  year,  and  be  entitled  to  compen- 
sation accordingly. 

"May  require  such  party  to  produce  the  lease."— The  production  of 
an  agreement  for  a  lease,  although  void  at  law,  if  good  in  equity,  is  sufficient 
under  this  section  {Siceetnuui  v.  Metropolitan  Rail.  Co.  (1864),  1  H.  &  M.  643  ; 
and  see  In  re  King's  Leasehold  Estates  (1873),  L.  B.  16  Eq.  521). 

123.  And   be  it  enacted,  that  the  powers  of  the   promoters  Limit  of 
of  the  undertaking   for  the  compulsory   purchase   or   taking   of  ^^™®  ^^J^ 
lands  for  the  purposes  of  the  special  Act  shall  not  be  exercised  purchase, 
after  the  expiration  of  the  prescribed  period,  and  if  no  period  be 
prescribed  not  after  the  expiration  of  three  years  from  the  passing 

of  the  special  Act. 

"For  tlie  compulsory  purchase  or  taJdng." — In  the  special  Act  a  time 
is  now  always  prescribed  for  the  execution  of  the  works  as  well  as  for  the 
exercise  of  their  compulsory  powers  of  purchase.  At  the  time  of  the  Lands 
Clauses  Act  this  does  not  appear  to  have  been  so  universal  a  practice  (per 
Lord  Blackbukn,  Tiverton^  etc.  Rail.  Co.  v.  Loosemore  (1884),  9  App.  Cas. 
480,  4U6). 
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Sect.  123.         It  appears  to  be  a  sufficient  purchasing  or  taking  within  this  section  if  the 

promoters  by  notice  to  treat  or  by  agreement  put  themselves  into  a  position 

Note.  ^  acquire  the  hind  before  the  three  years  have  expired,  alliiougfa  they  may 
not  enter  upon  it  or  complete  the  purchase  until  later,  provided  at  leant, 
that  they  do  enter  or  complete  before  the  time  has  elapsed  for  the  execution 
of  the  works. 

In  Marquis  of  Salisbury  v.  Great  Northern  Rail.  Co.  (1852),  17  Q.  B. 
840,  it  was  held  that  the  notice  to  treat  under  s.  18  was  a  sufficient  exercise 
of  the  compulsory  power  under  s.  123,  and  that  entry  by  the  company  under 
s.  85  was  not  an  exercise  of  the  company's  powers  but  an  act  made  legal  by 
the  previous  exercise  of  these  powers,  and,  therefore,  need  not  be  within 
the  time  prescribed  by  this  section.  That  case  was  approved  in  Tiverton^  etc. 
Rail.  Co.  V.  Loosemore  (1884),  9  App.  Cas.  480, 488,  and  see  Doed.  Armitstead 
V.  North  Staffordshire  Rail.  Co.  (1851),  16  Q.  B.  526,  to  same  effect. 

It  is  sufficient  if  such  entry  is  made  a  few  days  before  the  time  limited 
for  the  execution  of  the  works,  and  the  promoters  cannot  be  restrained  by 
injunction  at  the  instance  of  the  landowner  from  remaining  in  possession 
and  completing  their  works  after  that  time  has  elapsed,  as  the  time  limited 
for  the  execution  of  the  works  is  merely  a  limit  of  time  for  exercising  the 
powers  of  the  Act  as  to  the  construction  of  the  works  (Tirerton^  etc. Rail.  Co. 
V.  Loosemore  (1884),  9  App.  Cas.  480). 

For  the  meaning  of  the  word  *^  take "  in  a  proviso  against  taking  land 
until  certain  conditions  had  been  fulfilled,  see  Spencer  v.  Metropolitan  Board 
of  Works  (1882),  22  Ch.  D.  142. 

If  the  promoters  serve  a  notice  to  treat  and  nothing  more  is  done  by 
either  party,  both  promoters  and  landowner  will  apparently  be  disabled  from 
enforcing  their  rights  after  the  time  has  expired  for  executing  the  works 
{Richmond  v.  North  London  Rail.  Co,  (1868),  L.  B.  3  Ch.  680,  and  Tiverton,  etc. 
Rail.  Co.  V.  Loosemore,  per  Lord  Caikns,  p.  489  ;  Lord  Blackburn,  p.  497). 
But  there  appears  no  reason  if  there  has  been  no  sleeping  upon  their  rights 
why,  after  that  date,  the  promoters  should  not  fulfil  their  obligations  and 
have  the  compensation  ascertained  and  paid  (S.  C,  pp.  490,  491,  and 
Webb  V.  Direct  Londonand  Portsmouth  Rail.  Co.  (1851),  9  Hare,  129,  p.  140  ; 
Worsley  v.  South  Devon  Rail.  Co.  (1851),  16  Q.  B.  539, 545).  See  also  s.  18, 
note  "  How  validity  of  notice  affected,"  ante,  p.  41. 

Where  an  agreement  made  between  a  landowner  and  a  company 
authorised  the  company  to  take  certain  land  within  a  fixed  period  and  if 
they  should  require  any  additional  land,  the  same  should  be  taken  and  paid 
for  at  a  fixed  price,  it  was  held  that  the  agreement  authorised  the  company 
to  take  such  land  at  any  time  before  the  period  limited  for  completing  the 
works  {Rangeley  v.  Midland  Rail.  Co.  (1868),  L.  B.  3  Ch.  306,  and  see 
Kemp  V.  South  Eastern  Rail.  Co.  (1872),  L.  B.  7  Ch.  364). 

"If  no  period  be  prescribed." — If  in  an  Act  for  extending  a  railway 
several  purposes  are  authorised  and  times  limited  for  the  purchase  of  land 
for  the  specific  purposes,  but  none  for  the  general  purposes,  then  the  limit 
of  three  years  here  specified  will  apply  as  regards  the  purchase  of  land  for 
such  general  purposes  {Seymour  v.  Lmidott  and  South  Western  Rail.  Co. 
(1859),  33  L.  T.  (o.8.)  280). 

And  with  respect  to  interests  in  lands  which  have  by  mistake 
been  omitted  to  be  purchased,  be  it  enacted  as  follows  (a)  : 

(a)  Sections  124—126. 

Promoters  124.  Ifj  at  any  time  after  the  promoters  of  the  nndertaking 

of  the  under-  ^\^y^\\  bave  entered  npon  any  lands  which  under  the  provisions  of 
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this  or  the  special  Act,  or  any  Act  incorporated  therewith,  they    Sect.  121. 

were  authorised   to   purchase,   and    which   shall  be  permanently  empowered 

required  for   the   purposes   of  the  special  Act,  any  party  shall  to  purchase 

appear  to  be  entitled  to  any  estate,  right,  or  interest  in  or  charge  Unds  the 

affectinff  such  lands  which  the  promoters  of  the  undertaking  shaU  purcharo 
Ai  1         .       ,  .1  ,  .11  •       1    J   1  whereof  may 

through  mistake  or  madvertence  have  failed  or  omitted  duly  to  have  been 

purchase  or  to  pay  compensation  for,  then,  whether  the  period  ^^*!^  ^^ 

allowed  for  the  purchase  of  lands  shall  have  expired  or  not,  the 

promoters  of  the  undertaking  shall  remain   in   the   undisturbed 

possession  of  such  lands,  provided  within  six  months  after  notice 

of  such  estate,  right,  interest,  or  charge,  in  case  the  same  shall  not 

be  disputed  by  the  promoters  of  the  undertaking,  or  in  case  the 

same  shall  be  disputed  then  within  six  months  after   the  right 

thereto  shall  have  been  finally  established  by  law  in  favour  of  the 

party  claiming  the  same,  the  promoters  of  the  undertaking  shall 

purchase  or  pay  compensation  for  the  same,  and  shall  also  pay  to 

such  party,  or  to   any  other  party  who  may   establish   a   right 

thereto,  full  compensation  for  the  mesne  profits  or  interest  which 

would  have  accrued  to  such  parties  respectively  in  respect  thereof 

during  the  interval  between  the  entry  of  the  promoters  of  the 

undertaking  thereon  and  the  time  of  the  payment  of  such  purchase 

money  or  compensation  by  the  promoters  of  the  undertaking,  so 

far  as  such  mesne  profits  or  interest  may  be  recoverable  in  law 

or  equity  ;  and  such  purchase  money  or  compensation  shall  be 

a^eed  on  or  awarded  and  paid  in  like  manner  as  according  to 

the  provisions  of  this  Act,  the  same  respectively  would  have  been 

agreed  on  or  awarded  and  paid   in  case   the   promoters   of  the 

undertaking  had  purchased  snch  estate,  right,  intei^st,  or  charge 

before   their   entering   upon   such    land,    or    as   near   thereto   as 

circumstances  will  admit  (a). 

(a)  See  8.  21,  note,  "  Shall  be  settled  in  the  manner  hereinafter  provided," 
wte,  p.  46. 

"  Throngh  mifltake  or  inadyertence." — If  the  promoters,  in  the  belief 
that  the  amount  assessed  for  premises  will  exceed  the  amount  due  under  an 
equitable  mortgage  which  they  know  to  exist  on  premises,  deal  only  with  the 
mortgagors  and  have  the  value  of  the  premises  assessed  as  if  there  was  no 
mortgage,  and  it  turns  out  that  they  were  mistaken  as  to  their  belief,  and 
that  the  value  of  the  premises  is  less  than  the  amount  of  the  mortgage,  such 
mistake  is  not  one  that  will  bring  them  within  the  provisions  of  this  section. 
{MarttN  v.  London,  Chatham,  and  Dover  Bail.  Co.  (1866),  L.  R.  1  Ch.  501). 
Similarly,  if  promoters,  knowing  that  a  person  owns  certain  land,  but  there 
is  some  difficulty  in  proving  the  exact  position  or  extent,  and  they  take  part 
of  this  land  without  compensation,  they  cannot  afterwards  proceed  under 
this  section  in  order  to  protect  themselves  from  ejectment,  and  the  owner 
will  be  entitled  to  have  the  land  valued  according  to  the  improved  value  and 
not  according  to  value  at  the  date  when  it  was  taken  {Streitmi  v.  Great 
Western  and  Brentford  Rail.  Co.  (1870),  L.  B.  6  Ch.  751).     In  such  a  case 
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Sect.  124.     the  owner  might  bring  an  action  for  damages  for  trespass  {Thomas  v.  Barry 

Dork  and  Rail,  Co.  (1889),  5  T.  L.  E.  360). 

NoTB.  Where  the   promoters  entered  upon  land  and   had   the  same  assessed 

according  to  their  plans  and  books  of  reference,  and  it  was  shown  after- 
wards upon  an  action  for  ejectment  that  they  had  taken  possession  of  two 
roods  and  five  perches  beyond  the  admeasurement  in  such  books,  they  were 
held  entitled  to  proceed  under  this  section,  provided  they  did  so  within  six 
months  from  the  date  when  the  action  of  ejectment  was  concluded,  which 
was  held  to  be  within  six  months  from  the  date  when  a  new  trial  was 
refused  (Hyde  v.  Mayor  of  Manchester  (1852),  5  De  G.  &  S.  249). 

In  a  Scotch  case  where  a  railway  had  been  made  in  a  cutting  a  dispute 
arose  as  to  the  ownership  of  the  minerals  above  and  below  the  formation 
level.  An  action  was  begun  in  regard  to  them,  and  it  was  held  that  the 
minerals  below  belonged  to  the  claimants  ;  but  those  above  were  left  to  be 
dealt  with  in  an  arbitration  under  the  Act.  No  proceedings  were  taken  by 
either  party  for  two  years  as  to  these  minerals  above  the  surface,  when  a 
second  action  was  begun  by  the  claimants  for  a  declaration  that  the  company 
were  trespassers,  and  asking  damages  on  that  basis.  On  appeal  to  the  House 
of  Lords  it  was  held  that  the  question  had  never  been  determined  until  this 
action,  and  that  the  railway  company  were  entitled  to  six  months  from  such 
determination  to  acquire  the  same  on  the  terms  mentioned  in  s.  117  of  the 
Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  which  corresponds  to 
s.  124  of  this  Act.  It  was  also  said  by  Lord  Halsbury  that  proceedings 
should  have  been  initiated  by  the  claimants  (Caledonian  Bail.  Co.  v.  Davidson^ 
[1903]  A.  C.  22). 

As  to  the  correction  of  mistakes  in  plans  in  the  case  of  railways,  see  the 
Railways  Clauses  Act,  1845,  s.  7,  post,  and  a  similar  provision  will  be  found 
in  the  other  Clauses  Consolidation  Acts.     See  the  same,  post. 

Where  promoters  have  taken  land  from  the  ostensible  owner,  and  having 
entered  into  possession,  are  afterwards  informed  that  there  is  a  mortgage  on 
the  land  of  which  they  were  previously  ignorant,  they  can  take  the  benefit 
of  this  section  (^Jolly  v.  Wimbledon,  eU-,.  Rail.  Co.  (1861),  31  L.  J.Q.  B.  95). 

"Shall  remain  in  the  undistnrbed  possession."  — The  effect  of  this 
is  that  if  there  is  a  bona  fide  mistake,  and  there  is  no  dispute  as  to  title,  the 
promoters  have  a  right  to  undisturbed  possession  during  six  months,  and  no 
action  of  ejectment  will  lie  against  them  during  that  time  (Jolly  v.  Wimble- 
don Rail.  Co.  (1861),  31  L.  J.  Q.  B.  95). 

If  the  title  is  in  dispute,  an  action  of  ejectment  will  lie  for  the  purpose 
of  deciding  the  dispute  and  the  purpose  of  the  Act  will  be  carried  out  by 
staying  the  execution  for  six  months  (Marquis  of  Salisbury  v.  Great  Northern 
Rail.  Co.  (1858),  7  W.  E.  75). 

If  the  owner  makes  no  claim  for  some  time,  an  injunction  will  not  lie,  but 
the  remedy  will  be  by  an  action  for  damages  for  trespass  (Thomas  v.  Barry 
Dock  and  Rail.  Co.  (1889),  5  T.  L.  E.  360). 


How  value  of  125.  ^^  estimating  the  compensation  to  be  given  for  any  such 
such  J*^^^^  last-mentioned  lands,  or  any  estate  or  interest  in  the  same,  or  for 
any  mesne  profits  thereof,  the  jury,  or  arbitrators,  or  justices,  as 
the  case  may  be,  shall  assess  the  same  according  to  what  they  shall 
find  to  have  been  the  value  of  such  lands,  esUite  or  interest,  and 
profits,  at  the  time  such  lands  were  entered  upon  by  the  promoters 
of  the  undertaking,  and  without  regard  to  any  improvements  or 


Superfluous  Lands.  253 

works  made  in  the  said  lands  by  the  promoters  of  the  undertaking,    Sect.  12&. 
and  as  though  the  works  had  not  been  constructed. 

If  the  promoters  have  entered  knowingly,  the  landowner,  if  he  does 
not  insist  on  ejectment,  is  entitled  to  have  the  compensation  assessed 
according  to  the  improved  value  {Stretton  v.  Gre(U  Wentern  Hull.  Co.  (1870), 
L.B.  5Ch.  751). 

As  to  the  procedure  for  compensation,  see  as  to  justices,  ss.  22 — 24  ; 
arbitrators,  ss.  23,  25 — 34  ;  juries,  ss.  35 — 57.  As  to  the  principles,  see 
8B.  63  and  68. 

126.  Ij^  addition  to  the  said  purchase  money,  compensation,  or  Promoters  of 
satisfaction,  and  before  the   promoters  of  the  undertaking  shall  ^^ing  to  par 
become  absolutely  entitled  to  any  such  estate,  interest,  or  charge,  the  coste  of 
or  to  have  the  same  merged  or  extinguished  for  their  benefit,  they  J^^^  such 
shall,  when  the  right  to  any  such  estate,  interest,  or  charge  shall  lands, 
have  been  disputed  by  the  company,  and  determined  in  favour  of 
the  party  claiming  the  same,  pay  the  full  costs  and  expenses  of  any 
proceedings  at  law  or  in  equity  for  the  determination  or  recovery 
of  the  same  to  the  parties  with  whom  any  such  litigation  in  respect 
thereof  shall  have  taken  place  ;  and  such  costs  and  expenses  shall, 
in  case  the  same  shall  be  disputed,  be  settled  by  the  proper  officer 
of  the  court  in  which  such  litigation  took  place. 

The  full  coats  and  expenses. — These  mean  costs  as  between  solicitor  and 
client  and  not  merely  as  between  party  and  party  i^Doe  d.  Hyde  v.  Mayor  of 
Manchester  (1852),  12  C.  B.  474, 479).  See  also  to  the  like  effect  the  order 
of  the  House  of  Lords  in  Caledonian  Rail.  Co.  v.  Davidson^  [1903]  A.  C.  22, 
p.  37,  when  the  costs  were  given  to  the  unsuccessful  respondents,  but  limited 
to  those  given  by  the  section,  which  were  to  be  determined  by  the  proper 
officer  of  the  court.  Such  costs  as  did  not  fall  within  the  section  to  be  paid 
by  the  respondents  to  the  appellants. 

And  with  respect  to  lands  acquired  by  the  promoters  of  the 
undertaking  under  the  provisions  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  but  which  shall  not  be  required  for  the 
purposes  thereof,  be  it  enacted  as  follows  {a)  : 

(a)  Sections  127 — 132.  As  to  the  (meaning  of  this  heading,  see  note, 
"  Such  superfluous  lands,'*  infra. 

The  object  of  the  legislature  in  these  sections  is  to  secure  to  the  landowners 
from  whom  land  is  taken  by  compulsion  a  reverting,  as  nearly  as  the  legis- 
lature can  accomplish  it,  of  all  land  which  becomes  useless  or  is  not  wanted 
for  the  purpose  of  the  national  enterprise  which  has  been  sanctioned  by 
Pariiament.  See  Great  WesUm  Rail.  Co.  v.  May  (1874),  L.  B.  7  H.  L.  283, 
Iter  Caikns,  L.C,  p.  295. 

Certain  statutes,  such  as  the  Metropolitan  District  Act,  1868,  give  the 
promoters  unrestricted  power  of  sale  over  their  superfluous  lands,  and  they 
are  thereby  relieved  from  the  conditions  and  restrictions  contained  in  ss.  127 
and  128  {Tomlin  v.  Budd  (1 874),  L.  R.  1 8  Eq.  368).  Statutes  enabling  land  to 
be  taken  for  purposes  of  public  improvement  generally  contain  special  pro- 
visions as  to  superfluous  lands.  The  Public  Health  Act,  1875,  for  example, 
excludes  this  section  (s.  176,  poni)^  and  the  Small  Agricultural  HoIdingH  Act, 
1892,  incorporates  only  ss.  128 — 131. 
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Sect.  127.  127«  Within  the  prescribed  period,  or  if  no  period  be  prescribed 
within  ten  years  after  the  expiration  of  the  time  limited  by  the 
special  Act  for  tlie  completion  of  the  works,  the  promoters  of  the 
undertaking  shall  absolutely  sell  and  dispose  of  all  such  superfluous 
lands,  and  apply  the  purchase  money  arising  from  such  sales  to  the 
purposes  of  the  special  Act;  ;  and  in  default  thereof  all  such  super- 
fluous lands  remaining  unsold  at  the  expiration  of  such  period 
shall  thereupon  vest  in  and  become  the  property  of  the  owners  of 
the  lands  adjoining  thereto,  in  proportion  to  the  extent  of  their 
lands  respectively  adjoining  the  same. 

"Lands  bought  for  extraordinary  purposes." — Promoters  are  fre- 
quently allowed  to  purchase  land  for  extraordinary  purposes,  as,  for  example, 
by  the  Railways  Clauses  Act,  1845,  s.  45,  po9L  Such  lands  may  be  bought 
and  sold  under  ss.  12  and  13  of  the  Lands  Clauses  Act,  nupra^  and  as  the 
promoters  may  buy  and  sell  such  land  as  they  may  require  it  or  not  (s.  14), 
these  sections  are  not,  therefore,  applicable.  See  Hooper  v.  Bottr/ie  (1877), 
3  Q.  B.  D.  25H,per  Brett,  L.J.,  p.  281.  It  was  so  decided  as  regards  the 
somewhat  similar  clause  in  the  Lands  Clauses  Consolidation  (Scotland)  Act 
(City  of  Glasgow  Union  RaU.  Co.  v.  Caledon'um  Rail.  Co.  (1871),  L.  R. 
2  H.  L.  Sc.  160).  In  that  case  Lord  Wkstbuky  (p.  165)  expressed  the 
opinion  that  a  company  is  left  to  deal  with  the  lands  which  they  have 
acquired  by  private  treaty  as  any  ordinary  proprietor,  using  the  words 
*' private  treaty"  in  the  sense  not  merely  that  they  were  purchased  by 
agreement,  but  that  they  had  no  compulsory  powers  in  respect  of  them.  If 
the  lands  are  within  the  limits  of  deviation  they  can  be  purchased  by  private 
treaty  after  the  compulsory  powers  of  taking  lands  have  expired  (cf. 
Hooper  v.  Bourne  (1877),  3  Q.  B.  D.  258). 

"Such  superfluons  lands." — These  words  refer  to  the  heading  of  these 
clauses.  '^  Superfluous  land "  is  land  ^'  acquired  by  the  promoters  of  the 
undertaking/'  but  not  "  required  for  the  purposes  thereof."  *'  Thereof " 
may  refer  either  to  the  undertaking  (the  view  now  accepted)  or  to  the 
special  or  incorporated  Acts  {Great  Western  BaiL  Co.  v.  May  (1874),  L.  R. 
7  H.  L.  283,  per  Lord  Cairxs,  p.  292).  ** Required"  is  used  not  in  the 
sense  of  demanded,  but  of  necessary  (per  Lord  Selhokne,  in  S.C,  p.  303). 

In  that  case  Lord  Cairns  (p.  292)  mentioned  four  classes  of  cases  where 
lands  would  become  superfluous  ;  these  are  : 

(1)  Land  taken  under  compulsory  powers,  but  taken  under  a  wrong 
estimate  of  the  quantity  of  land  necessary  for  a  purpose,  for  which 
it  is  afterwards  found  that  less  land  would  be  sufficient. 

(2)  Land  which  the  promoters  may  have  been  forced  to  take  by  reason 
of  wishing  to  take  a  part  only  of  premises  (i.e.,  under  ss.  92 
and  93). 

(3)  Land  taken  and  required  originally  for  permanent  works,  but  which 
were  found  unnecessary  and  were  abandoned. 

(4)  Land  taken  for  temporary  purposes,  with  the  intention  only  of  being 
used  for  temporary  purposes,  which  purposes  have  come  to  an  end. 

Land  may  be  said  to  be  ^'  required  "  for  the  purposes  of  the  undertaking 
if  (1)  it  is  in  actual  use  ;  (2)  if  it  is  wanted  within  a  definite  and  ascertained 
time  ;  and  (3)  if  it  will  be  wanted  within  a  reasonable  time  which  it  is  not 
possible  to  specify  (^Hooper  v.  Bourne  (1877),  3  Q.  B.  D.  258,  per  Bram- 
WELL,  L.J.,  pp.  274,  275,  and  see  in  the  House  of  Lords,  5  App.  Gas.  1). 
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When  a  thing  is  said  to  be  **  required  '^  for  the  purposes  of  a  railway,  it  is    Sect.  127. 

not  meant  that  no  equivalent  or  substitute  for  it  can  be  found,  but  it  is         

meant  that  the  thing  is  or  will  be  at  a  future  time,  useful  for  carrying  on        Notk. 
the  traffic  (5.(7.,  p.  280). 

See  further  s.  18,  note,  a^te,  p.  30,  on  the  meaning  of  *'  required  for  the 
purpose  of  the  undertaking.'' 

The  question  as  to  whether  land  is  superfluous  or  not  is  a  mixed  question 
of  law  and  fact,  and  one  of  the  most  difficult  of  such  questions  that  have 
come  before  a  court,  and  will  probably  be  better  tried  by  a  judge  than  by  a 
judge  and  jury  (Smith  v.  North  Staffordshire  Bail.  Co,  (1880),  44  L.  T. 
(X..S.)  85). 

In  Macfie  v.  Ckdlamler  and  Oban  Rail.  Co.,  [1898]  A.  C.  270,  p.  284,  Lord 
Wat90N  expressed  the  view  that  although  the  question  was  one  of  law  and 
fact  it  was  only  on  questions  of  fact  that  nice  considerations  arose.  He  said 
the  issue  of  fact  raised  is  whether  at  the  expiry  of  the  decennial  period  the 
land  had  become  requisite  for  the  purposes  of  the  company  or  would  in  all 
probability  become  requisite  within  a  reasonable  time  after  that  date. 

CfMes  as  to  lehether  laridn  are  HuperJtuoHs  or  not. — Where  a  railway  company 
purchased  land  for  the  purpose  of  making  an  underground  railway,  and 
excavated  the  soil,  constructed  the  line,  and  then  built  an  arch  over  it  and 
replaced  the  surface,  it  was  held  that  they  were  not  authorised  to  sell  this 
surface  as  superfluous  land  within  this  section,  on  the  principle  that  if  a 
boiizontal  stratum  was  required,  that  means  that  the  land  itself  is  required, 
inasmuch  as  '*  land  "  in  this  section  means  land  properly  so  called  and  not  a 
slice  of  land  taken  horizontally  {In  re  Metropolitan  District  Rail.  Co.  and  Cosh 
(1880),  13  Ch.  D.  607,  and  see  Hooper  v.  Bourne  (1880),  5  App.  Cas.  1  ; 
(1877),  3  Q.  B.  D.  258).  A  purchaser  of  such  a  surface  has  a  possessory 
title  which  is  good  against  all  the  world  except  those  who  might  be  proved 
to  have  a  better  one,  and  it  may  ripen  into  a  good  possessory  title  under  the 
Statute  of  Limitations ;  he  can,  therefore,  sell  his  possession  as  it  is  more 
than  a  revocable  license  or  easement  (Rosenberg  v.  Cook  (1881),  8  Q.  B.  D. 
162).  In  Midlaml  Rail.  Co.  v.  Wright,  [1901]  1  Ch.  738,  it  was  held  that  a 
good  title  under  the  Statute  of  Limitations  could  be  acquired  against  a 
railway  company  to  the  surface  above  a  tunnel,  and  that  the  disseisor  thereby 
acquired  a  title  not. only  to  the  surface  but  usque  ad  ccflam.  See  also 
Norton  v.  Lottdon  and  North  Western  Rail.  Co.  (1879),  13  Ch.  D.  268  ; 
Smith  V.  Marshall,  [1895]  1  Ch.  641,  648,  651.  Such  a  tunnel  as  above 
described  is  not  a  mere  easement,  but  is  an  interest  in  land  {Metropolitan 
Sail.  Ch.  V.  Foicler,  [1893]  A.  C.  416). 

If  a  railway  company  have  built  a  boundary  waU  and  the  adjoining  field 
is  superfluous,  they  may  sell  the  surface  up  to  the  wall,  although  the  founda- 
tioDs  of  the  wall  extend  some  18  inches  beyond  the  wall  {Ware  v.  London, 
Brighton,  and  South  Coast  Rail.  Co.  (1882),  31  W.  E.  228). 

The  fact  that  land  retained  has  not  been  built  on  is  not  conclusive  that  it 
is  superfluous ;  all  the  cireumstances  must  be  taken  into  account,  as,  for 
example,  if  the  lands  are  said  to  be  required  for  additional  sidings,  it  should 
he  considered  whether  they  are  near  a  populous  town  and  whether  additional 
ndings  have  subsequently  become  necessary,  the  dealings  of  the  company 
with  persons  occupying  the  land  should  also  be  regarded  {Hooper  v.  Bourne 
(1880),  5  App.  Cas.  1). 

In  determining  the  fact  whether  lands  not  used  are  superfluous  or  not,  the 
foUowing  facts  are  material — that  they  are  small  pieces  of  land  near  an 
important  railway  station,  and  connected  with  the  station  and  with  the 
access  to  it ;  that  they  were  acquired  for  the  purposes  of  the  railway  com- 
pany ;  that  the  proper  advisers  say  that  they  will  be  required,  although  no 
time  be  stated  ;  that  the  company  have  been  without  the  funds  necessary  to 
utilise  the  land.     On  these  facts  a  jury  would  be  amply  justified  in  finding 
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Sect.  127.     for  the  company  (Bettn  v.  Great  Eastern  Rail.  Ok  (1879),  49  L.  J.  Ex.  197, 
~     ;         in  the  House  of  Lords). 

WoTK.  jjj   ^Yi2^^  case,   when   before  the   Court  of    Appeal,   Bramwkll,   LJ., 

expressed  an  opinion  that  when  a  piece  of  land  taken  as  a  whole  is  wanted 
for  the  purposes  of  a  railway,  a  discussion  should  not  be  allowed  as  to 
whether  small  portions  of  it  are  superfluous  (S.  C.  (1878),  3  Ex.  D.  182, 
p.  187,  and  per  Cottdn,  L.J.,  p.  193). 

Land  under  arches,  on  which  a  railway  line  is  laid  and  a  station  built,  is 
not  superfluous  land,  although  some  of  it  be  let  on  short  terms.  The  court 
so  held,  partly  on  the  ground  that  such  land  is  a  horizontal  stratum  only 
and  not  land  in  the  ordinary  sense,  and  partly  because  such  land  might  be 
necessary  for  repairs  {Midliner  v.  MidUiftd  Bail.  Co.  (1879),  11  Ch.  D.  611). 

The  company  may  lease  such  land,  and  generally  a  company  is  entitled  to 
use  its  land  in  any  mode  not  inconsistent  with  the  provisions  of  its  Act 
provided  they  do  not  infringe  the  rights  of  other  persons  (^Foster  v.  Lottdon 
and  North  Wentem  Rail.  Co.,  [1895]  1  Q.  B.  711  ;  Ondow  v.  Matirhetter, 
Sheffield  and  Lincolnshire  Rail.  Co.  (1895),  G4  L.  J.  Ch.  355  ;  Gonty  v.  Man- 
chenter,  Sheffield  and  Linrolnnhire  Rail.  Co.,  [1896]  2  Q.  B.  439  ;  Caledoniaft 
Rail.  Co.  V.  Turcan,  [1898]  A.  C.  256,  pp.  266,  268  ;  Bostock  v.  North 
Staffordshire  Rail.  Co.  (1855),  4  E.  &  B.  798  ;  Teehay  v.  Manchester, 
SheffieUland  Lincolnshire  Rail.  Co.  (1883),  24  Ch.  D.  572). 

The  mere  fact  that  the  company  have  sold  the  land  is  not  conclusive  as  to 
its  being  superfluous,  as  they  may  in  excess  of  their  powers  sell  it  to  another 
company  for  the  use  of  the  undertakings  jointly  (Hobbs  v.  Midland  Rail.  Co. 
(1882),  20  Ch.  D.  418). 

Similarly,  if  another  company  acquire  the  land  compulsorily  from  the 
company  that  originally  purchased  it,  within  the  period  prescribed  by  the 
special  Act,  such  compulsory  sale  affords  no  ground  for  inferring  that 
the  land  was  not  required  by  the  present  company  for  the  purposes  of  their 
undertaking,  and  was  thus  superfluous  land  {Dmihill  v.  North  Eastern  Rail. 
Co.,  [1896]  1  Ch.  121). 

The  facts  that  the  company  have  entertained  proposals  for  the  sale  of  the 
land  and  have  eventually,  but  after  the  ten  years,  leased  a  portion  for  the 
building  of  a  district  post  oflice,  are  not  conclusive  that  the  land  has  become 
superfluous.  The  acts  of  directors  are  only  evidence  of  the  land  being 
superfluous,  and  do  not  act  as  a  bar  if  the  land  is  in  fact  not  superfluous 
(Macfie  V.  Callander  and  Oban  Rail.  Co.,  [1898]  A.  C.  270). 

It  would  seem  that  where  the  natural  drainage  of  land  belonging  to  a 
railway  company,  and  let  by  them  for  agricultural  purposes,  flows  into  a 
reservoir  used  by  them  for  supplying  water  to  their  engines,  such  land  is  not 
superfluous  {Hooper  v.  Bounte  (1877),  3  Q.  B.  D.  258,  279). 

If  land  is  bofui  fide  bought  for  the  purposes  of  a  railway  company,  and  by 
an  alteration  in  the  construction  of  the  works  it  is  not  so  used,  but  is  devoted 
to  the  purpose  of  supplying  accommodation  works  under  ss.  16  and  68  of 
the  Railway  Clauses  Act,  1845,  it  will  not  become  thereby  superfluous  land 
under  this  section  {Beatichamp  v.  Great  Western  Rail.  Co.  (1868),  L.  B. 
3  Ch,  745  ;  and  cf.  Rangeley  v.  Midland  Rail.  Co.  (1868),  L.  B.  3  Ch.  306). 

In  the  following  cases  the  land  has  been  held  to  be  superfluous  : 

Where  land  was  acquired  by  a  company  for  the  purpose  of  depositing 
spoil,  but  upon  which  they  had  ceased  to  deposit  spoil,  and  all  the  purposes 
connected  with  this  land  had  been  satisfied,  the  land  was  held  to  be  super- 
fluous {Great  WesUm  Rail.  Co.  v.  May  (1874),  L.  E.  7  H.  L.  283). 

Where  a  railway  company  had  fenced  off  land  adjoining  the  railway,  and 
had  made  a  ditch  and  planted  a  hedge  between  the  fence  and  the  railway, 
and  allowed  the  fence  to  decay,  and  the  site  of  the  fence  was  cultivated  as 
part  of  the  adjoining  field,  the  land  between  the  fence  and  hedge  was  held 
to  be  superfluous  land  (Norton  v.  London  and  North  Western  Rctil.  Co.  (1879), 
13  Ch.  D.  268). 
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It  is  no  answer  to  a  claim  that  land  is  superfluous  to  say  that  the  com-     Sect.  127. 

pany  have  only  the  reversion  and  that  the  tenant  has  not  been  turned  out         

{Moody  y.Corheit  (1865),  34   L.  J.   Q.  B.   106;    on   appeal  (1866),  L.  R.        Note. 
IQ.  B.  510). 

If  a  company  offer  to  sell  the  land  and  advertise  it  and  describe  it  in  the 
particulars  of  sEde  as  "  surplus  lands,"  this  will  amount  to  a  declaration  by 
the  company  that  they  are  superfluous  {London  and  South  Wetttem  Rail. 
Co.  V.  Blackmore  (1870),  L.  B.  4  H.  L.  610),  or  if  they  dedicate  part  of  the 
land  as  a  public  way  (Beauchamp  v.  Great  Wenteni  Rail.  Co.  (1868),  L.  R. 
3  Ch.  745),  and  generally  if  they  sell  it  {Carington  v.  Wycombe  Rail.  Co. 
(1868),  L.  B.  3  Ch.  377).  But  see  these  cases,  discussed  in  Macfie  v. 
CaUatider  and  Oban  Rail.  Co.,  [1898]  A.  C.  270,  where  it  is  pointed  out  that 
such  acts  by  the  directors  are  only  cogent  evidence  that  the  land  is  super- 
fluous and  do  not  estop  the  company  from  saying  the  land  is  not  superfluous 
if  in  fact  it  is  not  (pp.  275,  276,  284). 

In  endeavouring  to  show  that  land  is  superfluous  by  reason  of  it  being 
offered  for  sale  by  auction,  it  is  not  enough  to  show  that  the  auction  had 
been  held  or  that  the  auctioneer  was  instructed  by  the  secretary  of  the  com-  ^ 
pany,  but  it  must  be  shown  that  it  was  held  by  the  authority  of  the  directors 
of  the  company  {Moody  y.  London,  Brighton  and  South  Coast  Rail.  Co.  (1861), 
1  B.  A  S.  295). 

The  time  for  oHcertaining  land  to  be  superfluous. — The  time  is  the  prescribed 
period  or  the  end  of  ten  years  from  the  time  limited  for  the  completion  of 
the  works.  If  the  land  at  that  moment  is  not  required  for  the  purposes 
of  the  undertaking  then  it  vests  in  the  adjoining  owner,  unless  it  is  sold  at 
that  moment  or  steps  have  been  taken  to  have  it  sold.  If  not  sold  before 
that  period  then,  all  lands,  of  which  as  a  question  of  fact  it  can  be  predicated 
that  they  are  superfluous,  thereupon  vest  in  the  adjoining  owner  {Great 
Wtsierti  Rail.  Co.  v.  Afay  (1874),  L.  B.  7  H.  L.  283,  pp.  295,  296). 

There  is  no  doubt  that  the  company  can  before  the  expiration  of  that 
time  determine  that  the  land  is  superfluous  and  sell  it  ;  and  if  at  the  end 
of  the  period  their  proper  advisers  have  fairly  and  reasonably  come  to  the 
conclusion  that  the  land  may  be  required  for  the  purposes  of  the  under- 
taking, then  it  is  not  superfluous.  The  determination  of  the  fact  that  the 
land  is  superfluous  may  be  delayed  after  the  statutory  period  without  the 
land  being  actually  used,  but  whenever  it  is  determined,  either  before  or 
after  the  expiration  of  that  period  that  the  land  is  superfluous,  it  becomes 
saleable  or  vests  in  the  adjoining  owner  {London  and  South  Western  Rail. 
Co.  v.  Gomm  (1882),  20  Ch.  D.  562,  per  Jehsel,  M.B.,  p.  584).  As  to 
flelling  after  the  expiration  of  the  period,  see  same  judge  in  In  re  Metro- 
politau  District  Rail.  Co.  and  Cosh  (1880),  13  Ch.  D.  607,  p.  615  :  Belts  v. 
Great  Eastern  Rail.  Co.  (1879),  49  L.  J.  Ex.  197. 

If  the  claim  by  the  adjoining  owner  is  made  some  years  after  the  statutory 
period  has  passed,  then  from  these  cases  (above  cited)  the  end  of  that  period 
is  the  time  to  consider  whether  the  land  was  or  was  not  superfluous.  Sub- 
aequent  events  are,  however,  admissible  in  evidence  as  to  whether  the  lands 
were  reasonably  required  at  that  date  for  the  purposes  of  the  undertaking. 
It  is  a  question  of  fact  and  it  must  be  shown  by  the  claimant  that  the  lands 
were  not  required,  and  if  the  company  determined  that  they  were  required 
he  must  show  that  they  did  so  on  improper  grounds  ;  and  see  also  Hooper  v. 
Bourne  (1880),  6  App.  Cas.  1,  and  (1877),  3  Q.  B.  D.  258,  p.  278  ;  and  the 
Lord  President's  opinion  in  Macfie  v.  Ccdlander  and  Oban  Rail.  Co.,  [1898] 
A.  C.  270,  where  it  is  pointed  out  that  the  land  must  vest  in  the  adjoin- 
ing owner  at  the  end  of  the  period  and  at  no  other  time,  and  that  the 
duectors  have  no  power  of  sale  subsequently  to  that  period,  pp.  276,  278. 

If  the  company  after  the  period  has  expired  obtain  a  new  Act  with  a 
cUiue  extending  the  period  at  which  lands  are  to  be  deemed  superfluous,  this 
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Sect.  127.     will  not  affect  any  rights  already  vested  in  respect  of  such  lands  {Moody  v. 

' Corbett  (1865),  34  L.  J.  Q.  B.  166  ;  on  appeal  (1866),  L.  B.  1  Q.  B.  510). 

'^^  Until  the  time  arrives  when  the  lands  become  superfluous  the  promoters 

may  use  them  for  the  same  or  similar  purposes  for  which  they  were  pre- 
viously used,  provided  they  do  not  alter  the  ground  by  erecting  buildings 
and  interfering  with  their  neighbour's  rights  {Bayley  v.  Great  Wentem  Rail. 
Co.  (1884),  26  Ch.  D.  434  ;  Norton  v.  Lottdon  ami  North  Western  Rail.  Co. 
(1878),  9  Ch.  D.  623,  to  the  contrary,  was  overruled  by  Foster  v.  Lotnlon, 
Chatham  and  Borer  Rail.  Co.  (1^94),  64  L.  J.  Q.  B.  65). 

It  follows,  therefore,  that  if  a  railway  company  buy  land  with  a  stable 
upon  it,  with  a  continuous  and  apparent  easement  attached  thereto  in  the 
form  of  a  private  road  over  other  lands  of  the  vendor,  that  they  will  be 
entitled  to  use  that  road  as  long  as  they  use  the  premises  as  a  stable,  and 
they  may  use  it  as  a  stable  until  it  is  required  for  the  purposes  of  the  rail 
way  or  until  the  land  becomes  superfluous.  When  the  use  of  the  land  is 
altered  the  easement  will  probably  cease  {Bayley  v.  Great  Western  Rail.  Co. 
(1884),  26  Ch.  D.  434). 

"Shall  abBolutely  sell  and  dispose." — When  land  is  sold  as  super- 
fluous no  interest  can  be  retained  by  the  company  in  the  land.  A  sale  of 
land,  therefore,  which  contains  a  covenant  that  the  company  may  buy  the 
land  back  if  required,  gives  the  company  an  interest  in  the  land,  the  sale  is 
thus  conditional,  and  is,  therefore,  ultra  vires  and  void  (London  and  South 
WesUm  Rail.  Co.  v.  Gomm  (1882),  2a  Ch.  D.  562). 

In  that  case  it  was  also  held  that  the  covenant  as  it  gave  the  company  an 
interest  in  the  land  was  also  void  for  remoteness.  Although  the  agreement 
was  void  the  defendant  was  held  to  be  entitled  to  the  land  either  by  it  vest- 
ing in  him  as  an  adjoining  owner  under  this  section,  or  as  having  acquired  a 
title  under  the  Statute  of  Limitations. 

In  the  case  of  Ray  v.  Walker,  [1892]  2  Q.  B.  88,  the  company  had  sold  the 
land  subject  to  a  covenant  by  the  purchaser  that  he  would  resell  to  the 
company,  if  at  any  time  required,  a  certain  defined  portion  of  the  land. 
The  adjoining  owner  claimed  the  whole  of  the  land  so  sold  as  his  under 
this  section,  but  it  was  held  that  the  covenant  only  voided  the  sale  as  to  the 
portion  agreed  to  be  resold  ;  and,  further,  as  this  particular  portion  was  a 
strip  along  a  railway,  the  person  who  was  the  adjoining  owner  at  the  end  of 
ten  years  was  the  purchaser,  and  it,  therefore,  vested  in  him. 

It  has,  however,  been  held  that  a  railway  company  may  sell  its  super- 
fluous land  in  the  way  most  advantageous  to  itself,  and  may  impose 
conditions  as  to  its  user  for  the  advantage  of  the  company,  as,  for  example, 
that  premises  shall  not  be  used  as  a  public-house,  and  in  that  respect  com- 
panies have  the  rights  of  ordinary  owners  (//i  re  Higgitia  and  Ifitchmans 
Contract  (1882),  21  Ch.  D.  95).  A  company  may  also  erect  a  screen  opposite 
windows  to  prevent  an  easement  of  light  and  air  being  acquired  over  its 
bind  (Bonner  v.  Great  Western  Rail.  Co.  (1883),  24  Ch.  D.  1),  but  if  a 
company  cannot  grant  an  easement  it  would  appear  to  be  doubtful  if  one 
could  be  acquired  by  prescription  ;  and  see  as  to  the  erection  of  hoardings, 
James,  L.J.,  in  Norton  v.  London  and  North  Western  Rail.  Co.  (1879), 
13  Ch.  D.  268,  pp.  274 — 276  ;  and  see  Foster  v.  London,  Chatham  attd  Dover 
Rail.  Co.  (1894).  64  L.  J.  Q.  B.  65,  overruling  the  decision  of  Malins, 
V.-C,  in  Norton  v.  London,  Chatham  and  Dover  Rail.  Co.  (1878),  9  Ch.  D. 
623. 

Where  the  company  sells  land  just  before  the  period  expires,  but  by 
another  deed  retains  a  lien  upon  them  for  the  unpaid  purchase  money,  it  is 
doubtful  whether  this  is  an  absolute  sale,  and  a  subsequent  purchaser 
cannot  be  bound  to  take  such  land,  although  the  purchase  money  may  have 
since  been  paid  off  (In  re  Thackwray  and  Young's  Contract  (1888),  40  Ch.  D, 
34). 

As  to  the  right  of  pre-emption,  see  next  section. 
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Wliat  the  inirchAser  acQUiies. — I.  If  land  ftuperfluom. — The  purchaser    Sect.  127. 
does  not  acquire  any  greater  right  in  the  land  than  that  of  the  promoters        ^ 
from  whom  he  derives  his  title.     If,  therefore,  a  railway  company  purchases        -wote. 
the  surface  of  land  without  the  mines  and  afterwards  sells  part  of  this  land 
as  superfluous  the  purchaser  acquires  no  right  of  support  from  such  minerals, 
and  the  owner  thereof  may  work  them  in  the  usual  way  whether  he  let 
down  the  surface  or  not  {Pounttiey  v.  Clayton  (1883),  11  Q.  B.  D.  820  ;  and 
rf.  Hooper  v.  Bourne  (1877),  3  Q.  B.  D.  268^. 

The  purchaser  also  takes  the  land  subject  to  the  restrictions  existing 
before  it  was  taken  compulsorily.  Thus,  if  land  taken  by  a  railway  com- 
pany was  part  of  an  inclosure,  and  by  an  inclosure  Act  no  building  could  be 
erected  on  it,  and  it  is  taken  by  a  railway  company  and  sold  as  superfluous 
land,  the  purchaser  will  be  restrained  from  building  on  it  {Bird  v.  Egghion 
(1885),  29  Ch.  D.  1012). 

n.  If  land  7iot  superfluous. — Unless  the  power  is  conferred  by  special 
enactment  a  railway  company  possesses  no  power  to  alienate  either  for  value 
or  without,  any  portion  of  the  land  actually  used  for  the  railway  or  works 
or  to  grant  easements,  if  such  easement>s  interfere  with  the  purpose  for 
which  the  land  is  acquired  by  the  company,  so  that  any  such  attempted 
alienation  or  grant  is  void  (Mullhier  v.  Midland  Rail.  Co.  (1879),  11  Ch.  D. 
611  ;  Great  WesUm  Rail  Co.  v.  Solihull  Rural  District  Council  (1902), 
86  L.  T.  852). 

It  has  been  held,  however,  that  the  mere  fact  that  the  land  is  not  super- 
fluous does  not  prevent  an  occupier  who  has  exclusive  adverse  possession  for 
twelve  years  from  becoming  entitled  to  the  land  under  the  Statute  of 
Limitations  {Bohheit  v.  South  Eastern  Rail.  Co.  (1882),  9  Q.  B.  D.  424  ;  and 
see  Norton  v.  Limdon  and  North  Western  Rail  Co.  (1879),  13  Ch.  D.  268  ; 
London  and  South  Western  Rail.  Co.  v.  Gomm  (1882),  20  Ch.  D.  562). 

The  purchaser  of  superfluous  land  on  a  subsequent  sale  may  probably  find 
it  advisable  to  insert  as  a  condition  of  sale  that  the  purchaser  shall  assume 
and  admit  that  everything  (if  anything  were  necessary)  was  done  by  the 
company  to  enable  them  to  sell  and  convey  the  land.  Such  a  condition  is 
good  {Best  V.  Hammond  (1879),  12  Ch.  D.  1  ;  and  see  Rosenberg  v.  Cook 
(1881),  8  Q.  B.  D.  162). 

"  Shall  thereupon  vest." — If  the  land  is  superfluous  at  the  expiration 
of  the  ten  years  the  Act  of  Parliament  vests  the  land  in  the  adjoining 
owner.  The  operation  of  vesting  does  not  depend  in  any  way  upon  the 
consent  or  the  acceptance  of  the  owner  of  the  adjoining  land,  and  it  is  not 
Decenary  that  he  should  do  any  act  to  bring  about  the  result  {Great  Western 
Rail.  Co.  V.  May  (1874),  L.  E.  7  H.  L.  283,  p.  298). 

It  seems  doubtful  as  to  whether  the  surface  and  the  minerals  can  be 
severed  so  as  to  make  either  vest  in  the  adjoining  owner  if  the  other  become 
raperfluous  (i^ooperv.  Bourne  (1877),  3  Q.  B.  D.  258  ;  (1880),  5  App.  Cas.  1). 

If  no  action  is  taken  by  the  adjoining  owner  and  the  company  lets  the 
land  to  a  yearly  tenant  after  the  period,  they  can  bring  an  action  of  eject- 
ment, and  the  tenant  cannot  plead  thereto  that  the  land  is  vested  in  tlie 
adjoining  owner  as  he  is  estopped  from  disputing  their  title  {London  and 
North  Western  Rail.  Co.  v.  West  (1867),  36  L.  J.  C.  P.  245). 

"  Of  the  owners  of  the  land  adjoining." — Where  commonable  lands 
have  been  inclosed  under  an  award  made  pursuant  to  a  local  statute  passed 
lubeequently  to  41  Geo.  3,  c.  109,  and  by  the  award  the  soil  of  the  roads 
between  the  allotments  remains  vested  in  the  lord  of  the  manor,  although 
under  the  above  statute  the  grass  and  herbage  on  the  road  belongs  to  the 
owner  of  an  allotment,  the  lord  of  the  manor  will  be  the  adjoining  owner 
if  land  on  one  side  of  the  road  becomes  superfluous  {Hooper  v.  Bourne 
(1877),  3  Q.  B.  D.  258). 
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Sect.  127. 

NOTK. 


A  right  of  pre-emption  to  the  land  under  s.  128  by  the  owners  of  the 
lands  from  which  they  were  severed  will  not  make  such  owners  adjoining 
owners  within  this  section  (S.  C,  p.  278). 

Where,  by  agreement,  a  wail  has  been  built  on  land  dividing  the  property 
of  an  individual  from  that  of  the  company,  and  the  individual  and  the 
company  are  by  the  same  agreement  the  joint  owners  of  the  land  on  which 
the  land  is  built,  that  will  constitute  the  individual  an  adjoining  owner 
having  his  right  of  pre-emption  to  the  land  as  against  the  company  {London 
and  South  Western  Rail.  Co.  v.  Blacknwre  (1870),  L.  E.  4  H.  L.  610,  a  case 
under  s.  128). 

See  note  to  s.  128,  ^*  Whose  lands  shall  immediately  adjoin,**  post^  p.  262. 

"In  proportion  to  the  extent  of  their  lands  respeetiTely  adjoin- 
ing."— It  is  left  to  the  courts  to  decide  how  this  is  to  be  carried  out.  As  to 
some  of  the  difficulties  arising  under  this  section,  see  per  Lord  Hatherlev 
in  GreiU  Western  Rail.  Co.  v.  May  (1874),  L.  B.  7  H.  L.  283,  pp.  302,  303. 

In  Moody  v.  Corbett  (1866),  L.  E.  1  Q.  B.  510,  the  court  laid  down  the 
following  rule  :  ^^  Where  there  are  several  adjoining  properties  in  contact 
with  the  superfluous  lands  in  question,  we  think  it  should  be  divided  among 
the  owners  of  such  adjoining  properties  in  proportion  to  the  frontage  of 
each  ;  and  by  frontage  we  mean  what  would  be  the  length  of  the  line 
of  contact  of  each  property  if  such  line  was  made  straight  from  the  point 
of  intersection  of  the  boundaries  on  one  side  to  the  point  of  intersection  of 
the  two  boundaries  on  the  other  side."  In  SffiiUi  v.  Smith  (1868),  L.  R. 
3  Ex.  282,  p.  287,  a  different  principle  appears  to  have  been  adopted. 

Utulertaking  abamlotied. — If  the  undertakers  abandon  a  portion  of  their 
undertaking,  this  in  itself  does  not  make  the  land  superfluous,  and  the 
landowner  from  whose  lands  they  were  severed  is  not  entitled  to  have  them 
reconveyed  to  him  (Astley  v.  Manchester^  Sheffield  and  Lincolnshire  Rail.  Co. 
(1858),  27  L.  J.  Ch.  478).  So  also  where  a  railway  was  made  and  found 
defective  and  was  never  used  for  public  traffic,  it  was  held  that  this  section 
did  not  apply  (/«  re  Duffy's  EsUite,  [1897]  1  I.  B.  307). 

Where  undertakings  are  abandoned  provision  is  usually  made  for  compen- 
sation to  landowners  whose  rights  have  been  interfered  with,  as,  for  example, 
by  the  Railways  Abandonment  Act,  1850,  ss.  17 — 27,  ^A^post. 

In  these  cases  the  special  provisions  apply,  and  s.  127  of  this  Act  has  no 
application  (Smith  v.  Smith  (1868),  L.  E.  3  Ex.  282). 
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128.  Before  the  promoters  of  the  undertaking  dispose  of  any 
such  superfluous  lands  they  shall,  unless  such  lands  be  situate 
within,  a  town,  or  be  lands  built  upon  or  used  for  building  purposes, 
first  oflFer  to  sell  the  same  to  the  person  then  entitled  to  the  lands 
(if  any)  from  which  the  same  were  originally  severed  ;  or  if  such 
person  refuse  to  purchase  the  same,  or  cannot  after  diligent  inquiry 
bo  found,  then  the  like  oflFer  shall  bo  made  to  the  person  or  to  the 
several  persons  whose  lands  shall  immediately  adjoin  the  lands  so 
proposed  to  be  sold,  such  persons  being  capable  of  entering  into 
a  contract  for  the  purchase  of  such  lands  ;  and  where  more  than 
one  such  person  shall  be  entitled  to  such  right  of  pre-»eniption 
such  oflFer  shall  he  made  to  such  persons  in  succession,  one  after 
another,  in  such  order  as  the  promoters  of  the  undertaking  shall 
think  fit. 
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"Dispose." — This  means  transf erring  them  to  some  other  person.     An    Sect.  128. 
application   to   Parliament  to  sanction   their   being  used  for  a  different         - — ^ 
purpose,  as  for  a  new  line  of  railway,  is  not  a  disposing  of  them  under  this        Note. 
section  {Astley  v.   Maitchester^  Sheffield  and  Lincolnshire  Rail,  Co.  (1858), 
27  L.  J.  Ch.  478). 

But  selling  them  or  dedicating  them  as  a  public  highway  is  a  disposing  of 
them  (London  and  South  Western  Rail.  Co.  v.  Blarkmore  (1870),  L.  B. 
4  H.  L.  610  ;  Carington  v.  Wycombe  Rail.  Co.  (1868),  L.  E.  3  Ch.  377  ; 
Beauchamp  v.  GretU  Western  Rail  Co.  (1868),  L.  E.  3  Ch.  745). 

The  effect  of  this  section  is  not,  it  would  appear,  to  prevent  the  company 
from  contracting  to  sell  before  they  have  offered  the  land  to  the  persons 
entitled  to  pre-emption,  but  to  prevent  them  conveying.  An  agreement  for 
sale  by  the  company  can,  therefore,  be  enforced  by  them,  although  they 
have  not  so  offered  it,  provided  that  such  offer  is  made  and  refused  before 
the  conveyance  {London  atid  Greenwich  Rail.  Co.  v.  Goodchild  {l^\\)y  3  Eail. 
(>a8.  507,  decided  on  a  special  Act  with  a  somewhat  similar  provision). 

"Within  a  town." — The  word  ^*  town  '*  here  is  used  in  a  popular  sense  as 
a  congregation  of  houses,  and  land  will  be  within  a  town  if  it  is  surrounded 
by  houses  so  reasonably  near  that  the  inhabitants  might  be  fairly  said  to 
dweU  together.  See  R.  v.  Cottle  (1851),  16  Q.  B.  412,  pp.  416,  420  ; 
ElUoH  V.  South  Devon  Rail.  Co.  (1848),  2  Exch.  725,  approved  by  the  House 
of  Lords  in  London  and  Sotith  Western  Rail.  Co.  v.  Black  more  (1870),  L.  E. 
4  H.  L.  610.  In  that  last  case,  Hathkkley,  L.C,  said  the  above  definition 
amounts  to  this  :  "  That  where  there  is  such  an  amount  of  continuous 
occupancy  of  the  ground  by  houses  that  persons  may  be  said  to  be  living, 
as  it  were,  in  the  same  town  or  place  continuously,  there — for  the  purposes 
of  the  Railway  Acts  and  according  to  the  popular  sense  of  the  word,  and 
not  the  legal  sense  of  the  word,  wfiich  would  not  give  at  all  a  sensible 
definition — the  place  may  be  said  to  be  a  town.'* 

It  follows  from  that  definition  that  land  within  a  borough  may  not  be 
*'  within  a  town  "  under  this  section  if  it  is  separated  from  the  mass  of  the 
houses  and  is  not  surrounded  by  land  covered  by  continuous  houses,  using 
the  term  **  continuous  "  in  the  popular  sense  as  distinguished  from  contiguous 
{Carington  v.  Wycombe  Rail.  Co.  (1868),  L.  E.  3  Ch.  377). 

See  also  note  to  s.  93,  ante^  p.  227. 

Ab  to  the  extent  of  London,  see  Wallace  v.  Attorney-General  (1864), 
33  Beav.  384,  and  Coventry  v.  London^  Brighton  and  South  Coast  Rail.  Co. 
(1867),  L.  R.  5  Eq.  104. 

"Lands  bnilt  npon." — These  words  mean  something  which,  though  it 
cannot  be  called  land  in  a  town  or  part  of  a  town,  is  land  covered  with  con- 
tinuous buildings  eodem  modo  as  the  solum  of  the  town  ;  it  does  not  mean  a 
piece  of  land  in  the  open  country  that  has  a  house  upon  it  {Carington  v. 
Wycombe  Rail.  Co.  (1868),  L.  E.  3  Ch.  377). 

"Or  used  for  bnilding  pnzposes." — These  words  are  to  be  construed 
with  reference  to  the  previous  words  '*  lands  built  upon."  It  must  be  land 
connected  with  or  used  with  land  built  over,  as  for  a  reasonably-sized  garden 
or  for  a  reasonable  amount  of  curtilage.  It  does  not  mean  land  suitable  for 
building  purposes,  or  what  is  ordinarily  caUed  building  land  {London  and 
South  Western  Rail.  Co.  v.  Blackmore  (1870),  L.  B.  4  H.  L.  610).  It  ought 
actually  to  be  land  used  for  building  purposes  {Carington  v.  Wycombe 
Rail.  Co.  (1868),  L.  E.  3  Ch.  377,  p.  384).  It  would  appear  to  be  enough 
if  the  houses  are  actually  laid  out,  if  the  land  has  been  sold  as  building 
land  or  let  upon  building  leases  though  the  houses  are  not  actually  built 
(Coventry  v.  London^  Brighton  and  South  Coast  Rail.  Co.  (1867),  L.  E. 
5  Eq.  104). 
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Sect.  128.         "First  offer  to  selL" — It  is  not  necessary  that  the  ten  years  mentioned 
.^  in  8.  127  should  expire   in   order  to  enable   the  landowner  to  claim  his 

^OTE.  right  of  pre-emption.  If  by  selling  it  to  some  one  else,  or  by  any  other 
act,  the  promoters  thereby  show  it  to  be  superfluous  land,  the  landowner 
from  whose  lands  it  was  severed  may  at  once  bring  an  action  to  enforce 
this  right  of  pre-emption.  The  right  of  pre-emption  arises  at  the  very 
moment  the  directors  of  a  company  chose  to  sell  (Cavington  v.  Wycombe 
Bail.  Co.  (1868),  L.  B.  3  Ch.  377  ;  Lowtfo/i  (utd  S<nUh  Western  Bail.  Co.  v. 
Dlackmore  (1870),  L.  E.  4  H.  L.  610  ;  Ilohbs  v.  Midland  Bail.  Co.  (1882), 
20  Ch.  D.  418). 

As  to  when  lands  do  become  superfluous,  see  note  to  s.  127,  anUj  p.  254. 
In  some  special  Acts  it  is  provided  that  superfluous  lands  shall  be  first 
offered  to  the  person  or  persons  of  whom  the  same  were  purchased.  In  snch 
a  case,  the  right  of  pre-emption  is  confined  to  the  actual  vendors  and  no 
claim  can  be  made  by  their  successors  in  title  {Highgate  Archicay  Co.  v. 
Jeakes  (1871),  L.  R.  12  Eq.  9). 

"  From  which  the  same  were  originally  severed." — The  right  of  pre- 
emption in  this  case  given  to  the  owner  of  the  lands  from  which  they  were 
originally  severed  does  not  make  such  person  an  adjoining  owner  within  the 
meaning  of  the  last  section  (Hooper  v.  Bourne  (1877),  3  Q.  B.  D.  258, 
p.  278  ;  Hohbs  v.  Midland  Bail.  Co.  (1882),  20  Ch.  D.  418,  429). 

As  to  when  lands  can  be  said  to  be  severed,  see  note  to  s.  63,  a/</«,  p.  104. 

It  would  appear  that  where  land  is  severed  from  other  land  held  therewith 
under  the  meaning  of  s.  63  that  if  part  of  such  land  become  superfluous  it 
must  be  offered  to  the  person  from  whom  it  was  taken  {Hobhs  v.  Midland 
Bail.  Co.  (1882),  20  Ch.  D.  418,  p.  430). 

"Whose  lands  shall  immediately  adjoin." — The  persons  whose  lands 
adjoin  the  superfluous  land,  and  are  by  this  Act  entitled  to  buy,  will 
include  persons  having  a  limited  interest.  Lessees  for  years  would,  there- 
fore, come  within  the  meaning  and  would  be  entitled  to  have  the  right  of 
pre-emption  offered  them  provided  all  the  other  adjoining  owners  decline  to 
take  it  {Cocentry  v,  London^  Brighton  and  South  Coant  Bail.  Co.  (1867),  Li.R. 
5Eq.  104). 

If  a  private  road  intervene  between  the  superfluous  land  and  the  land 
leased,  over  which  the  lessees  have  the  exclusive  right  of  user,  this  will  not 
prevent  them  from  being  owners  of  lands  immediately  adjoining  within  the 
meaning  of  this  section  (iS.  C).  But  see  s.  127,  note,  "  Of  the  owners  of  the 
land  adjoining,"  ante^  p.  259,  and  cf.  In  re  Barones**  Bateman  and  Parker'^s 
Contract^  [1899]  1  Ch.  599,  on  the  meaning  of  the  word  *' adjoining"  in  the 
Consecration  of  Churchyards  Act,  1867. 

"Where  more  than  one  such  person." — If  there  be  more  than  one 
adjoining  owner,  he  cannot  insist  on  the  promoters  offering  the  land  to  him, 
but  he  can  insist  that  they  shall  not  offer  the  land  to  a  stranger  without  at 
least  offering  it  to  him  in  his  turn.  If  the  promoters  have  made  no  choice, 
all  the  adjoining  proprietors  stand  in  pari  ratione.  If  one  adjoining  owner, 
therefore,  seek  to  enforce  his  right,  an  inquiry  will  be  ordered  as  to  whether 
any  other  adjoining  owner  desires  to  purchase,  and  if  none,  then  it  must  be 
offered  to  the  owner  applying.  If  any  adjoining  owner  other  than  the  one 
applying  so  desires,  the  court  will  reserve  liberty  to  apply  (Linidon  and 
South  Westeni  Bail.  Co.  v.  Blachmore  (1«70),  L.  R.  4  H.  L.  610  ;  and  see 
form  of  order,  p.  627). 

It  would  appear  doubtful  how  far  this  applies  to  persons  with  limited 
interests  in  the  plots  of  the  adjoining  lands  and  if  they  would  only  be 
entitled  to  a  right  of  pre-emption  to  the  extent  of  their  limited  interest 
{Coventry  v.  London^  Brighton  and  South  Coast  Bail.  Co.  (1867),  L.  B.  5  Eq. 
104,  p.  108). 
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120.  If  t^ny  such  persons  be  desirous  of  purchasing  such  lands,    Sect.  129. 
then  within  six  weeks  after  such  offer  of  sale  they  shall  signify        ~" 
their  desire  in  that  behalf  to  the  promoters  of  the  undertaking  ;  or  preemption 
if  they  decline  such  offer,  or  if  for  six  weeks  they  neglect  to  signify  ^j^^j^  •  ^^^^ 
their  desire  to  purchase  such  lands,  the  right  of  pre-emption  of  weeks, 
every  such  person  so  declining  or  neglecting  in  respect  of  the 
lands  included  in   such  offer  shall  cease  ;   and  a  declaration  in 
writing  made  before  a  justice  by  some  person  not  interested  in  the 
matter   in  question,  stating  that  such  offer  was  made,  and  was 
refused,  or  not  accepted  within  six  weeks  from  the  time  of  making 
the  same,  or  that  the  person  or  all  the  persons  entitled  to  the  right 
of  pre-emption  were  out  of  the  country,  or  could  not  after  diligent 
inquiry  be  found,  or  were  not  capable  of  entering  into  a  contract 
for  the  purchase  of  such  lands,  shall  in  all  courts  be  sufficient 
evidence  of  the  facts  therein  stated. 

180.  If  any  person  entitled  to  such  pre-emption  be  desirous  of  DiflFerencee 
purchasing  any  such  lands,  and  such  person  and  the  promoters  of  be  settled  by 
the  undertaking  do  not  agree  as  to  the  price  thereof,  then  such  arbitration, 
price  shall  be  ascertained  by  arbitration,  and   the  costs  of  such 
arbitration  shall  be  in  the  discretion  of  the  arbitrators. 

An  arbitration  under  this  section  is  not  governed  by  the  earlier  sections 
of  this  Act  as  to  settling  questions  of  disputed  compensation  by  arbitration 
(88.  23,  25 — 37).  The  company  is  not  bound  to  pay  the  costs  under  s.  34, 
and  the  arbitrator  has  power  to  order  each  party  to  pay  his  own  costs  (/w  re 
Eyres  TnisU,  W.  N.  (1869)  76). 

As  these  sections  of  the  Lands  Clauses  Act  do  not  apply,  a  tnandamus  will 
not  be  granted  to  compel  the  company  to  take  up  the  awai^.  The  purchaser 
may  do  so  himself  (^Jottes  v.  South  Staffordshire  Rail.  Co.  (1869),  19  L.  T. 
(N.H.)  603). 

It  would  seem  to  follow,  therefore,  that  such  costs  cannot  be  taxed  by 
a  taxing  master  under  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895 
(58  Viet.  c.  11),  s.  1,  as  that  applies  to  arbitrations  to  settle  questions  of  dis- 
puted compensation.  See  also  s.  1  of  the  Lands  Clauses  Act,  1869,  post, 
which  the  later  Act  repeals  and  in  effect  re-enacts. 

The  arbitration  will,  however,  be  subject  to  the  provisions  of  the  Arbitra- 
tion Act,  1889,  and  by  s.  3,  Schedule  I.  (i),  the  arbitrator  may  tax  the  costs. 
See/wi/. 

131.  Upon  payment  or  tender  to  the  promoters  of  the  under-  Lands  to  be 
taking  of  the  purchase  money  so  agreed  npon  or  dcternfined  as  ^^he^pur. 
aforesaid  they  shall  convey  such  lands  to  the  purchasers  thereof,  chasers, 
by  deed  under  the  common  seal  of  the  promoters  of  the  under- 
taking if  they  be  a  corporation,  or  if  not  a  corporation  under  the 
hands  and  seals  of  the  promoters  of  the  underfciking,  or  any  two  of 
the  directors  or  managers  thereof  acting  by  the  authority  of  the 
body ;  and  a  deed  so  executed  shall  be  effectual  to  vest  the  lands 
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Sect.  131. 


Effect  of 
the  word 
** grant"  in 
conveyances. 


comprised  therein  in  the  purchaser  of  such  lands  for  the  estate 
which  shall  so  have  been  purchased  by  him  ;  and  a  receipt  under 
such  common  seal,  or  under  the  hands  of  two  of  the  directors  or 
managers  of  the  undertaking,  as  aforesaid,  shall  be  a  sufficient 
discharge  to  the  purchaser  of  any  such  lands  for  the  purcliase 
money  in  such  receipt  expressed  to  be  received. 

As  to  what  covenants  and  conditions  may  be  inserted,  see  note  to  s.  127, 
"  Shall  absolutely  sell  and  dispose/'  antCy  p.  258  ;  and  as  to  covenants 
implied,  see  next  section.  There  appears  now  no  reason  Why  such  con- 
veyance should  not  be  made  under  the  Conveyancing  Act,  1881  (44  & 
45  Vict.  c.  41). 

132.  In  every  conveyance  of  lands  to  be  made  by  the  pro- 
moters of  the  undertaking  under  this  or  the  special  Act  the  word 
"  grant ''  shall  operate  as  express  covenants  by  the  promoters  of 
the  undertaking,  for  themselves  and  their  successors,  or  for  them- 
selves, their  heirs,  executors,  administrators,  and  assigns,  as  the 
case  may  be,  with  the  respective  grantees  therein  named,  and  the 
successors,  heirs,  executors,  administrators,  and   assigns  of  such 
grantees,  according  to  the  quality  or  nature  of  such  grants,  and  of 
the  estate  or  interest  therein  expressed  to  be  thereby  conveyed,  as 
follows,  except  so  far  as  the  same  shall  be  restrained  or  limited  by 
express  words  contained  in  any  such  conveyance  ;  (that  is  to  say,) 
A  covenant  that,  notwithstanding  any  act  or  default  done  by  the 
promoters  of  the  undertaking,  they  were  at  the  time  of  the 
execution  of  such  conveyance  seised  or  possessed  of  the  lands 
or   premises  thereby  granted    for  an   indefeasible   estate    of 
inheritance  in  fee  simple,  free  from  all  incumbrances  done  or 
occasioned  by  them,  or  otherwise  for  such  estate  or  interest  as 
therein  expressed  to  be  thereby  granted,  free  from  incum- 
brances done  or  occxisioned  by  them  : 
A  covenant  that  the  grantee  of  such  lands,  his  heirs,  successors, 
executors,  administrators,  and  assigns  (as  the  case  may  be), 
shall  quietly  enjoy  the  same  against  the  promoters  of  the 
undertaking,   and   their    successors,   and    all   other   persons 
claiming  under  them,  and  be  indemnified  and  saved  harmless 
by  the  promoters  of  the  undertaking  and   their  successors 
from   all   incumbrances    created   by   the   promoters   of    the 
undertaking  : 
A  covenant  for  further  assurance  of  such  lands,  at  the  expense 
of  such  grantee,  his  heirs,  successors,  executors,  administra- 
tors, or  assigns  (as  the  case  may  be),  by  the  promoters  of 
the  undertaking,  or  their   successors,  and  all  other  persons 
claiming  under  them  : 
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And  all  sach  grantees,  and  their  several  successors,  heirs,  execu-  Sect.  132. 
tors,  adtninistrators,  and  assigns  respectively,  according  to  their 
respective  qnality  or  nature,  and  the  estate  or  interest  in  such 
conveyance  expressed  to  be  conveyed,  may  in  all  actions  brought 
by  thiem  assign  breaches  of  covenants,  as  they  might  do  if  such 
covenants  were  expressly  inserted  in  such  conveyances. 

See  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict, 
c. 41),  8.  49  of  which  provides  that  the  word  "grant"  is  not  necessary 
to  convey  hereditaments,  and  as  to  implied  covenants  for  title,  see  a.  7 
thereof. 

133.  And  be  it  enacted,  (a)  that  if  the  promoters  of  the  under-  Land  ux  and 
taking  becpme  possessed  by  virtue  of  this  or  the  special  Act,  or  S^"mJ[ae 
any  Act  incorporated  therewith,  of  any  lands  charged  with  the  good, 
land  tax,  or  liable  to  be  assessed  to  the  poor's  rate,  they  shall  from 
time  to  time,  until  the  works  shall  be  completed  and  assessed  to 
such  land  tax  or  poor's  rate,  be  liable  to  make  good  the  deficiency 
in  the  several  assessments  for  land  tax  and  poor's  rate  by  reason 
of  such  lands  having  been  taken  or  used  for  the  purposes  of  the 
works ;  and  such  deficiency  shall  be  computed  according  to  the 
rental  at  which  such  lands,  with  any  building  thereon,  were  valued 
or  rated  at  the  time  of  the  passing  of  the  special  Act  ;  and  on 
demand  of  such  deficiency  the  promoters  of  the  undertaking,  or 
their  treasurer,  shall  pay  all  such  deficiencies  to  the  collector 
of  the  said  assessments  respectively  ;  nevertheless,  if  at  any  time 
the  promoters  of  the  undertaking  think  fit  to  redeem  such  land  tax, 
they  may  do  so,  in  accordance  with  the  powers  in  that  behalf  given 
hy  the  Acts  for  the  redemption  of  the  land  tax. 

(a)  These  words  are  apparently  intended  to  separate  this  section  from  the 
previous  group  of  clauses,  and  make  it  a  distinct  enactment. 

"The  promoters  of  the  undertaldiig." — Public  bodies  authorised  to 
execute  works  under  special  Acts  incorporating  the  Lands  Clauses  Act, 
1845,  who  are  without  any  pecuniary  interest  in  the  works,  are  *' promoters" 
within  the  meaning  of  this  section.  Thus,  the  Metropolitan  Board  of 
Works  has  been  held  liable  to  make  good  the  deficiency  caused  by  its  taking 
lands  for  public  improvements  (Wheeler  v.  Metropolitan  Board  of  Works 
(1869),  L.  R.  4  Ex.  303  ;  Strattoti  v.  ^Metropolitan  Board  of  Works  (1874), 
li.  R.  10  C.  P.  76).  As  to  the  Corporation  of  London,  see  Mayor  of 
London  v.  St.  Andreic,  Holboni  (1867),  L.  R.  2  C.  P.  574.  An  urban 
aanitaiy  authority  taking  land  for  improvements  under  the  Public  Health 
Act  must  also  make  good  the  deficiency  {Governor  of  Poor  of  Bristol  v. 
y^ayor  of  Bristol  (1887),  18  Q.  B.  D.  549),  and  so  must  a  local  authority 
taking  land  for  the  purposes  of  either  Part  I.  or  Part  III.  of  the  Housing  of 
the  Working  Classes  Act,  1890  {Vestry  of  St.  Leonard,  Shoreditch  v.  London 
County  Council  (1895),  11  T.  L.  R.,  p.  420).  In  some  local  Acts  for  public 
improvements  Parliament  has  authorised  the  omission  of  this  section. 

See  definition  of  ''  Promoters  of  the  undertaking  '*  in  s.  2,  ante,  p.  3. 
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Sect.  133.        "By  Tirtne  of  this  or  thB  special  Act."— If  lands  outside  the  limits 

of  deviation  are  purchased  by  a  railway  company,  by  agreement  with  the 

Note.  landowner  in  order  to  buy  off  his  opposition  to  the  passing  of  the  Bill,  and 
are  not  used  for  the  execution  of  the  works,  the  company  cannot,  for  the 
purpose  of  this  section,  be  heard  to  say  that  they  had  become  possessed  of 
the  houses  otherwise  than  by  virtue  of  their  Acts.  They  have  no  powers 
except  those  given  them  by  these  Acts  and  the  purchase  of  land  otherwise 
than  for  the  purposes  of  the  undertaking  would  be  illegal  (Overseers  of 
Putney  v.  LoftdoH  and  SouUi  Westent  Rail.  Co.,  [1891]  1  Q.  B.  440). 

"Until  the  works  shall  be  completed  and  assessed."  —  Where,  by 
the  terms  of  a  special  Act,  a  railway  company  were  to  make  good  the 
deficiency  in  the  rates  "  until  the  railway  or  the  works  thereof  are  completed 
and  assessed,  or  liable  to  be  assessed,*'  it  was  held  that  the  rate  was  a 
parochial  rate,  and  that  on  the  completion  of  the  portion  of  the  railway  in 
any  particular  parish,  that  the  company  were  no  longer  obliged  to  make  good 
the  deficiency,  although  the  value  of  the  completed  line  in  the  parish  was  of 
less  value  than  the  land  and  houses  taken.  The  clause  is  not  an  indemnity 
clause  after  the  works  have  been  completed  (East  London  Rail.  Co.  v.  While- 
church  (1874),  L.  E.  7  H.  L.  81,  overruling  R.  v.  Metropolitan  District  Rail. 
Co.  (1871),  L.  E.  6  Q.  B.  698). 

In  the  above  case  it  was  argued  that  the  parish  officers  had  an  option 
whether  they  would  assess  the  company  upon  the  railway  or  continue  to 
assess  it  upon  the  rental  of  the  lands  acquired  by  it  under  the  Act ;  but  it 
was  held  that  if  the  railway  was  liable  to  be  assessed  that  the  parish  was 
compellable  to  rate  it,  even  though  such  rating  be  less  valuable  than  that  to 
which  the  parish  was  entitled  to  while  the  railway  was  being  constructed 
(S.  C,  pp.  92,  93). 

In  the  Lands  Clauses  Act  the  words  ''  liable  to  be  assessed  *'  are 
omitted.  Lord  Hatukri.kv  expressed  the  opinion  that  if  these  words  had 
not  existed  in  the  special  Act  the  above  argument  would  have  been  stronger 
(p.  93). 

It  would  seem  to  follow  from  the  above  case  that  if  part  of  a  railway  is 
completed  and  being  worked,  that  as  it  would  then  be  liable  to  be  assessed, 
the  parish  could  not  claim  the  deficiency  in  respect  of  that  part.  See  per 
Bkamwkll,  B.,  in  the  same  case  in  the  Exchequer  Court  ((1872),  L.  B. 
7  Ex.  248,  p.  254). 

Public  icorks. — The  words  of  this  section  quoted  above  mark  the  period 
during  which  compensation  shall  be  paid  to  the  parish,  and  not  the  measure 
of  the  compensation — the  event  upon  which  the  liability  is  to  end,  not  the 
extent  of  the  liability.  If  the  land  is  taken  for  public  purposes  and  if 
the  works  when  completed  will  not  be  assessable,  being  public  ways,  this 
proviso  does  not  free  the  promoters  from  making  good  the  deficiency,  and 
in  such  a  case  the  court  will  construe  the  section  so  that  the  promoters  shall 
be  liable  to  make  good  the  deficiency,  but  only  up  to  the  time  when  the 
works  are  completed,  and  such  parts  of  them  as  become  assessable  property 
are  assessed.  In  these  cases  the  promoters  are  usually  empowered  to  take 
more  land  than  is  necessary  for  the  actual  construction  of  the  street  or 
public  way.  If  the  special  Act  provides  that  on  the  giving  of  a  certificate 
of  completion  that  the  works  are  complete,  then  the  date  of  such  certificate 
is  the  date  from  which  their  liability  to  make  good  the  deficiency  ceases, 
and  the  other  lands  remaining  in  their  hands  become  from  that  date 
assessable.  If  prior  to  that  date  any  of  the  lands  had  been  sold  or  buildings 
erected  so  that  they  became  assessable,  the  rateable  value  of  such  buildings 
should  be  credited  against  the  deficiency  (Stratton  v.  Metropolitan  Board  of 
Works  (1874),  L.  E.  10  C.P.  76  ;  cf.  Wheeler  v.  Metropolitan  Boanl  of  ^orl's 
(1869),  L.  E.  4  Ex.  303). 
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The  above  principle  was  adopted  by  the  Court  of  Appeal  in  Governor    Sect.  133. 

0/  Poor  of  BrUiol  v.  Mayor  of  Bristol  (1887),  18  Q.  B.  D.  649.     In  that        ^^ 

case  there  was  no  certificate  of  completion  ;  the  promoters  were,  therefore,        Wo^e- 

held  liable  to  make  good  the  deficiency  until  the  completion  of  the  street, 

or  the  sale  of  the  last  piece  of  land  in  fee  simple,  or  the  creation  of  the 

last  of  the  ground  rents,  whichever  of  these  events  should  last  happen. 

The  sale  of  the  land  or  the  creation  of  the  ground  rents  would  bring  back 

the  knd  to  its  liability  to  be  assessed,  and  the  deficiency  would  be  wiped 

oat  as  the  separate  portions  of  land  became  rated,  and  it  may  be  wiped  out 

before  all  the  land  is  sold  or  the  rents  created,  as  some  of  the  land  may  be 

rated  more  highly  after  the  alteration.     The  deficiency  must,  therefore, 

be  computed  from  time  to  time  until  the  liability  ceases  ;  that  would  be 

every  six  months  or  whatever  the  period  of  the  rate,  and  the  deficiency 

will  be  found  by  taking  the  rateable  value  of  the  lands  taken  at  the  time 

of  the  passing  of  the  special  Act,  and  the  assessed  value  at  the  time  of 

such  computation  of  such  of  the  lands  taken  as  may  have  again  become 

asaesaable,  and  the  excess,  if  any,  of  the  former  value  over  the  latter  is 

the  deficiency. 

Where  several  improvement  schemes  are  approved  by  the  provisional 
order  confirmed  by  statute,  then,  for  the  purposes  of  this  section,  each 
scheme  is  to  be  considered  a  separate  undertakinc:,  and  the  deficiency 
calculated  on  each  separate  undertaking  within  the  area  affected  by  it  (S.  C). 

"To  make  good  the  deficiency." — If  the  promoters  are  not  rateable  in 
respect  of  lands,  inasmuch  as  they  do  not  beneficially  occupy  them,  this 
section  does  not  make  them  rateable  ;  it  merely  provides  that  if  a  deficiency 
is  occasioned  in  the  assessments  for  the  poor's  rate  by  the  operations  of  the 
promoters,  that  they  shall  make  up  that  deficiency  {Mayor  of  London  v. 
St.Atidreic,  Holhorn  (1867),  L.  E.  2  C.  P.  574).  The  scheme  of  the  section 
ia  to  create  a  parochial  indemnity  during  the  execution  of  the  works 
(Overaeers  of  Putney  v.  London  and  South  Western  Rail.  Co.^  [1891]  1  Q.  B. 
440,  p.  443). 

"Snch  deficiency  shall  be  computed,"  etc. — The  computation  is  to  be 
made  according  to  the  rental  at  which  the  lands  were  rated  or  valued  at  the 
time  of  passing  the  special  Act.  It,  therefore,  follows  that  if  the  premises 
have  not  been  assessed  at  the  time  of  the  passing  of  the  special  Act  because 
they  were  in  the  occupation  of  servants  of  the  crown,  the  promoters  will 
have  to  make  good  no  deficiency  although  the  premises  would  have  been 
rateable  if  occupied  by  persons  other  than  the  servants  of  the  crown 
(Straiton  v.  Metropolitan  Board  of  Works  (1874),  L.  E.  10  C.  P.  79). 

In  computing  the  deficiency,  it  is  not  a  question  of  what  was  paid  but 
a  question  of  what  was  assessed.  To  ascertain  the  deficiency  one  must  first 
ascertain  the  rental  at  which  the  land  was  valued  or  rated  at  the  time 
of  passing  the  special  Act  and  then  subtract  from  it  the  rateable  value  of 
that  land  at  the  time  when  it  is  sought  to  ascertain  the  deficiency.  The 
difference  is  the  deficiency.  It  does  not,  therefore,  matter  whether  at  the 
time  the  houses  are  taken  several  of  them  are  unoccupied  and  the  parish 
receiving  no  rates  in  respect  thereof  (^Overseers  of  Putney  v.  London  and 
South  Western  Rail.  Co.,  [1891]  1  Q.  B.  440).  Similarly,  promoters  cannot 
chum  the  benefit  of  agreements  with  owners  of  small  tenements,  under 
which  a  commission  is  allowed  to  them  under  32  &  33  Vict.  c.  41  {Vestry 
of  St.  Leonard,  Shoreditch  v.  London  County  Cou7icil  (1895),  11  T.  L.  E.  420). 

'*  Deficiency  ''  does  not  mean  any  amount  that  shall  be  found  wanting  to 
make  up  the  amount  reqtdred  by  the  parish  (Stratton  v.  Metropolitan  Board 
of  Works  (1874),  L.  E.  10  C.  P.  76).  See  also,  on  computing  it  from  time 
to  time  as  the  land  becomes  assessable,  Governor  of  Poor  of  Bristol  v.  Mayor 
of  Bristol  (1887),  18  Q.  B.  D.  549,  set  out  supra. 
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Sect.  133. 

NOTK. 


"In  thft  seyeral  assesBmentB  for  land  tax  and  poor's  rate."— Under 
poor's  rate  are  included  such  rates  as  are  charged  upon  or  made  payable 
out  of  the  poor's  rate.  These  will  include  the  borough  rate  under  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  145,  and  the 
county  rate  (under  15  &  16  Vict.  c.  81,  s.  26).  The  liability  of  the  pro- 
moters depends  on  the  nature  and  incidence  of  these  rates  at  the  time  when 
the  deficiency  takes  place,  and  not  at  the  date  when  the  Lands  Clauses 
Consolidation  Act  was  passed  (Farmer  v.  London  and  North  Western  Rail.  Co. 
(1888),  20  Q.  B.  D.  788). 

By  the  London  Government  Act,  1899  (62  &  63  Vict.  c.  14),  s.  10  (2), 
the  general  rate  and  poor  rate  are  to  be  assessed,  made,  and  levied  together 
by  the  council  as  one  rate,  termed  the  general  rate,  which  is  to  be  assessed, 
made,  and  collected  as  if  it  were  the  poor  rate,  but  the  demand  rate  is  to 
distinguish  the  purposes  for  which  the  rate  is  made.  It  was  held  that  pro- 
moters were  not  liable  to  make  good  the  whole  deficiency  in  the  poor  rate, 
but  only  such  part  as  represented  the  poor  rate  {Islington  Corporation  v.  London 
School  Board,  [1902]  2  K.  B.  701.     Affirmed  C.  A.,  July  Ist,  1903). 

In  some  special  Acts  the  promoters  are  required  to  make  good  the 
deficiencies  in  the  other  rates,  such  as  the  sewers  rate,  main  drainage  rate, 
or  general  purposes  rate.  The  words  *'  general  purposes  rate "  in  such 
a  proviso  have  been  held  to  mean  all  rates  made  for  purposes  in  which 
the  great  majority  of  the  parishioners  have  a  common  interest,  and  to 
include  the  metropolitan  consolidated  rate,  the  lighting  rate,  and  the  public 
libraries  rate  {Barmp  v.  London  and  South  Western  Rail.  Co.  (1890), 
64L.  T.  (N.S.)  112). 

Under  the  words  of  a  clause  in  the  Great  Northern  and  City  Railway 
Act,  1892,  it  was  sought  by  complaint  before  justices  to  make  the  promoters 
liable  for  consolidated,  sewer,  and  other  rates  on  land  which  had  had  houses 
on  it,  but  was  vacant  at  the  time  the  promoters  acquired  the  land  and  also 
at  the  date  when  the  rate  was  made,  it  was  held  that  the  remedy  was  by 
action,  if  any,  but  it  was  thought  that  the  section  which  the  court  considered 
unintelligible,  only  meant  that  the  deficiency  should  be  made  good  which 
had  been  caused  by  the  acts  of  the  promoters  (Churvhrardens,  etc.  oj 
St.  SUphen,  City  of  Londoti  v.  Great  Northern  find  City  Rail.  Co.  (1902), 
18  T.  L.  E.  350). 

"On  demand  .  .  .  the  promoters  .  .  .  shalL"— The  liability  of 
the  promoters  to  make  good  the  deficiency  accrues  from  time  to  time  as  the 
rates  are  made  ;  the  payment  is  to  be  made  on  demand.  The  demand, 
however,  need  not  be  made  from  time  to  time  as  the  rates  are  made  and 
collected.  If  such  demand  is  not  made  when  the  rates  are  collected,  the 
liability  of  the  promoters  is  not  extinguished  and  the  arrears  may  be 
recovered  in  a  lump  sum  (Strattoti  v.  Metrojwlitan  Board  of  Works  (1874), 
L.  E.  10  C.  P.  76). 

Enforcing  jxiyment. — The  payment  may  be  enforced  by  action  in  the 
High  Court  or  otherwise.  In  the  event  of  any  disputed  question  of  law 
being  raised,  it  is  usual  to  state  a  special  case  in  the  action  {Stratton  v. 
Metropolitan  Board  of  Works  (1874),  L.  E.  10  C.  P.  76  ;  Gm-ernor  of  Poor 
of  Bristol  V.  Mayor  of  Bristol  (1887),  18  Q.  B.  D.  549,  and  other  cases  above 
cited). 


Service  of 
notices  upun 
company. 


134.  And  be  it  enacted,  that  any  summons  or  notice,  or  any 
writ  or  other  proceeding  at  law  or  in  equity,  requiring  to  be  served 
upon  the  promoters  of  the  undertjiking,  may  be  served  by  the 
same  being  left  at  or  transmitted  through  the  post  directed  to 
the  principal  office  of  the  promoters  of  the  undertaking,  or  one  of 
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the  principal  offices  where  there  shall  be  more  than  one,  or  being    Sect.  134. 
oriyen  or  transmitted  through  the  post  directed  to  the  secretary, 
or  in  case  there  be  no  secretary  the  solicitor  of  the  said  promoters. 

Order  9,  r.  8,  of  the  Rules  of  the  Supreme  Court,  which  provide  for  ser- 
vice of  a  writ  or  summons,  exempts  statutory  provisions  from  its  operation 
90  that  they  may  be  served  as  provided  in  this  section. 

Section  135  of  the  Companies  Clauses  Act,  1845,  is  similar  in  effect, 
except  that  when  the  notice  is  served  on  the  secretary  it  must  be  given  and 
not  posted,  and  failing  a  secretary,  it  may  be  given  to  any  one  director  of 
the  company.  Section  138  of  the  Railways  Clauses  Consolidation  Act,  1845, 
pcfst,  is  to  the  same  effect,  and  for  cases  of  service  upon  a  railway  company, 
see  the  notes  to  that  section. 

"Any  smnmoiiB  or  notice." — This  does  not  contemplate  any  proceedings 
in  an  action,  but  the  section  is  applicable  in  all  cases  where  a  summons  or 
notice  is  required  for  any  purpose  {Ex  parte  Senior  (1849),  18  L.  J.  Q.  B. 
333,  p.  334). 

Wrong  Mrrice  or  addresst. — If  a  notice  is  wrongly  addressed,  it  will  be 
quite  sufficient  provided  the  company  are  not  misled.  Thus,  a  notice  under 
8.  68,  addressed  to  ''  The  Blackburn  and  Clitheroe  Railway  Company,"  and 
delivered  to  the  secretary  of  '^  The  Blackburn  Railway  Company,'*  and  in- 
tended for  the  latter,  was  held  to  be  sufficient  {Eastkam  v.  Blackburn  Rail, 
Co.  (1854),  9  Ex.  Rep.  758). 

If  the  company  wish  that  notices  should  be  served  on  their  secretary  and 
not  on  their  solicitors,  they  should  state  so  at  once,  and  not  after  an  award, 
and  any  endeavour  to  upset  the  award  for  such  wrong  service  will  be  refused 
{R.  V.  Metropolitan  Rail  Co,,  Ex  parte  Knock  (1867),  17  L.  T.  (n.s.)  291). 

185.  ^^^  ^  i^  enacted,  that  if  any  party  shall  have  committed  Tender  of 
any  irregularity,  trespass,  or  other  wrongful  proceeding  in  the  *^'"®"  ** 
execution  of  this  or  the  special  Act,  or  any  Act  incorporated  there- 
with, or  by  virtue  of  any  power  or  authority  thereby  given,  and 
if,  before  action  brought  in  respect  thereof,  such  party  make  tender 
of  sufficient  amends  to  the  party  injured,  such  last-mentioned  party 
shall  not  recover  in  any  such  action  ;  and  if  no  such  tender  shall 
have  been  made  it  shall  be  lawful  for  the  defendant,  by  leave  of 
the  court  where  such  action  shall  be  pending,  at  any  time  before 
issue  joined,  to  pay  into  court  such  sum  of  money  as  he  shall 
think  fit,  and  thereupon  such  proceedings  shall  be  had  as  in  other 
cases  where  defendants  are  allowed  to  pay  money  into  court. 

As  to  the  effect  of  payment  into  court  in  an  action  in  the  High  Court,  see 
Rules  of  the  Supreme  Court,  fO.  22,  and  cf.  s.  1  (b)  (c)  of  the  Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61). 

And  with  respect  to  the  recovery  of  forfeitures,  penalties,  and 
costs,  be  it  enacted  as  follows  :  (a) 

(a)  Sections  136—148. 

.  .  Penalties  to 

136*  Every  penalty  or  forfeiture  imposed  by  this  or  the  special  be  summarily 

Act,  or  by  any  byelaw  made  in  pursuance  thereof,  the  recovery  [^re"^o 

justices. 
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Sect.  136.  of  which  is  not  otherwise  provided  for,  may  be  recovered  by 
summary  proceeding  before  two  justices  ;  [and  on  complaint  being 
made  to  any  justice  he  shall  issue  a  summons  requiring  the  party 
complained  against  to  appear  before  two  justices  at  a  time  and  place 
to  be  named  in  such  summons ;  and  every  such  summons  shall  be 
served  on  tlie  party  offending  either*  in  person  m*  by  leaving  the  same 
with  some  inmate  at  his  usual  place  of  abode ;  ami  upon  the  appear^ 
ance  of  the  party  complained  against^  or  in  Ms  absence^  after  proof 
of  the  due  service  of  such  summons^  it  shall  l>e  lawful  for  any  two 
justices  to  proceed  to  the  hearing  of  the  complaint^  and  that  although 
no  information  in  tcriting  or  in  print  shall  liave  been  exhibited  before 
them  ;  and  upon  proof  of  the  offence y  eitlier  by  tJie  confession  of  the 
party  complained  against^  or  upon  tfie  oath  of  one  credible  witness  or 
more^  it  shall  be  lawful  for  such  justices  to  convict  tlie  offender^  and 
upon  such  conviction  to  adjudge  tlie  offender  to  pay  the  penalty  or 
forfeiture  incui^red^  as  well  as  such  costs  attending  tlie  conviction  as 
such  justices  sliall  think  fit  (a)]  . 

(a)  Repealed  by  the  Statute  Law  Revision  Act,  1892. 

The  procedure  will  be  governed  by  the  Summary  Jurisdiction  Acts  of 
1848,  1879  and  1884,  and  the  Summary  Jurisdiction  (Process)  Act,  1881. 

The  Summary  Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43),  s.  4,  in  order 
to  provide  for  uniformity  of  procedure  before  courts  of  summary  jurisdic- 
tion and  appeals  therefrom,  repealed,  as  regards  England,  the  portion  of 
s.  136  in  italics  above  ;  and  ss.  137,  142,  143,  so  far  as  it  relates  to  any 
matter  to  which  the  Smnmary  Jurisdiction  Acts  apply  ;  s.  144  ;  and  s.  146 
from  "  for  the  county  "  to  end  of  section  and  Schedule  C.  With  the  excep- 
tion of  ss.  143  and  146,  these  sections  have  been  repealed  altogether  by  the 
Statute  Law  Revision  Acts. 

As  to  the  effect  of  the  repeals  by  the  Summary  Jurisdiction  Acts,  see 
Shingler  v.  Smith  (1886),  17  Q.  B.  D.  49. 

Penalties  to         137,   [^>  forthwith  upon  any  such  adjudication  as  aforesaid^  the 

distress.  amount  of  the  penalty  or  forfeiture^  and  of  such  costs  as  aforesaid, 

be  not  paidy  the  amount  of  su^h  penalty  and  costs  sliall  be  levied  Ity 

distress^  ami  such  justices  or  either  of  tliem  sliall  issue  their  or  his 

warrant  of  distress  accordingly. '\ 

This  section  has  been  repealed  by  the  Statute  Law  Revision  Act,  1892 
(55  &  56  Vict.  c.  19).     See  note  to  s.  136.  4 

Distress  how  138.  Where  in  this  or  the  special  Act,  or  any  Act  incorpo- 
to  be  levied.  ^^^^  therewith,  any  sum  of  money,  whether  in  the  nature  of 
penalty,  costs,  or  otherwise,  is  directed  to  be  levied  by  distress, 
such  sum  of  money  shall  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  party  liable  to  pay  the  same  ;  and  the 
overplus  arising  from  the  sale  of  such  goods  and  chattels,  after 
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satisfying  snch  sum  of  money,  and  the  expenses  of  the  distress  and    Sect.  138. 
sale,  shall  he  retarned,  on  demand,  to  the  party  ^hose  goods  shall 
have  been  distrained. 

139.  The  justices  by  whom  any  such    penalty  or   forfeiture  Application 
shall  be  imposed  may,  where  the  application  thereof  is  not  other-  ^  P®°*  ^^^' 
wise  provided  for,  award  not  more  than  one-half  thereof  to  the 
informer,  and  shall  award  the  remainder  to  the  overseers  of  the 

poor  of  the  parish  in  which  the  offence  shall  have  been  committed, 
to  be  applied  in  aid  of  the  poor's  rate  of  such  parish  [or  if  tJie 
place  wherein  the  offence  shall  have  been  committed  shall  be  extra- 
parochial  then  such  justices  shall  direct  such  remainder  to  be  applied 
in  aid  of  the  poor's  rate  of  such  extra-parochial  place^  or  if  tliere 
shall  not  be  any  poor^s  rate  therein  in  aid  of  the  poor^s  rate  of  any 
adjoining  parish  or  district],  (a) 

(a)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act, 
1875  (38  &  39  Vict.  c.  66). 

140.  If  ^^J  s^ch  sum  shall  be  payable  by  the  promoters  of  Distress 
the  undertaking,  and  if  sufficient  goods  of  the  said  promoters  can-  ^^^^^p**® 
not  l)e  found  whereon  to  levy  the  same,  it  may,  if  the  amount 

thereof  do  not  exceed  twenty  pounds,  be  recovered  by  distress  of 
the  goods  of  the  treasurer  of  the  said  promoters,  and  the  justices 
aforesaid,  or  either  of  them,  on  application,  shall  issue  their  or  his 
warrant  accordingly  ;  but  no  such  distress  shall  issue  against  the 
goods  of  such  treasurer  unless  seven  days'  previous  notice  in 
writing,  stating  the  amount  so  due,  and  demanding  payment 
thereof,  have  been  given  to  such  treasurer,  or  left  at  his  residence  ; 
and  if  such  treasurer  pay  any  money  under  such  distress  as  afore- 
said he  may  retain  the  amount  so  paid  by  him,  and  all  costs  and 
expenses  occasioned  thereby,  out  of  any  money  belonging  to  the 
promoters  of  the  undertaking  coming  into  his  custody  or  control, 
or  he  may  sue  them  for  the  same. 

141.  No  distress  levied  by  virtue  of  this  or  the  special  Act,  or  Distress  not 
any  Act  incorporated  therewith,  shall  be  deemed  unlawful,  nor  ""^*^?i'^^ 
shall  any  party  making   the   same  be   deemed  a   trespasser,  on 

account  of  any  defect  or  want  of  form  in  the  summons,  conviction, 
warrant  of  distress,  or  other  proceeding  relating  thereto,  nor  shall 
snch  party  be  deemed  a  trespasser  ah  initio  on  account  of  any 
irregularity  afterwards  committed  by  him,  but  all  persons 
aggrieved  by  such  defect  or  irregularity  may  recover  full  satis- 
faction for  the  special  damage  in  an  action  upon  the  case. 
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142.  l,-^^  j>erson  sluill  he  liable  to  tlie  payment  of  any  penalty 
<^  forfeiture  imjtosetl  by  virtue  of  this  or  tlie  special  Act^  or  any  Act 
incorporated  therewith^  for  any  offence  made  cognizable  l)efore  a 
justice^  unless  the  complaint  resjwcting  such  offence  shall  Iiace  been 
made  before  such  justice  witliin  six  montlis  next  after  tlie  commission 
of  such  offence,^ 

Repealed  by  the  Statute  Law  Eevision  Act,  1892  (55  &  5G  Vict.  c.  19), 
See  note  to  a.  136,  ante,  p.  270. 

143.  It  shall  be  lawful  for  any  justice  to  summon  any  person 
to  appear  before  him  as  a  witness  in  any  matter  in  which  such 
justice  shall  have  jurisdiction,  under  the  provisions  of  this  or  the 
special  Act,  at  a  time  and  place  mentioned  in  such  summons,  and 
to  administer  to  him  an  oath  to  testify  the  truth  in  such  matter  ; 
and  if  any  |>erson  so  summoned  shall,  without  reasonable  excuse, 
refuse  or  neglect  to  appear  at  the  time  and  place  appointed  for  that 
purpose,  having  been  paid  or  tendered  a  reasonable  sum  for  his 
expenses,  or  if  any  person  appearing  shall  refuse  to  be  examined 
upon  oath  or  to  give  evidence  before  such  justice,  every  such 
person  shall  forfeit  a  sum  not  exceeding  five  pounds  for  every 
such  offence. 

The  Summary  Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43),  s.  4,  has 
repealed  this  section  as  regards  England  so  far  as  relates  to  any  matter  to 
which  the  Summary  Jurisdiction  Acts  apply.  These  Acts  are,  as  regards 
England,  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43)  ;  the 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49)  ;  the  Summary 
Jurisdiction  Act,  1884  ;  and  the  Summary  Jurisdiction  (Process)  Act,  1881 
(44  &  45  Vict.  c.  24). 

This  section  is  probably  still  applicable  to  procedure  before  justices  in 
cases  of  disputed  compensation.     See  s.  24,  ante^  p.  52. 

144.  [The  justices  Itefore  whom  any  j^erson  shall  be  convicted  of 
any  offence  against  this  or  tlie  special  Act^  ar  any  Act  incarporated 
therewith^  may  cause  the  conviction  to  be  draum  up  according  to  the 
form  in  tlie  Schedule  (C.)  to  tliis  Act  annexedS\ 

This  section  has  been  repealed  by  the  Statute  Law  Revision  Act,  1892. 
See  note  to  s.  136,  ante,  p.  270. 


Proceedings        145.  No  proceeding  in  pursuance  of  this  or  the  special  Act,  or 

not  to  be        ^^^  ^^^  incorporated  therewith,  shall  be  quashed  or  vacated  for 

Quasneci  lor  j  m.  '  x 

want  of  form,  want  of  form,  nor  shall  the  same  be  removed  by  certiorari  or 

otherwise  into  any  of  the  superior  courts. 

The  effect  of  this  section  is  that  no  proceeding  before  justices  or  inquisi- 
tion before  a  jury  can  be  set  aside  for  want  of  regularity  in  the  proceQdings, 
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for  wrong  admiaaioa  of  evidence,  or  for  wrong  direction  to  the  jory,  pro-    Sect.  145. 

vided  that  the  justices,  sheriff,  or  jury  have  jurisdiction,  or  having  it  they        . 

do  not  exceed  it.     If  they  have  no  jurisdiction,  then  notwithstanding  this        Notk. 
section,  the  finding  or  vei^ict  may  be  removed  into  the  High  Court  by  writ 
of  certiorari  and  quashed.     See  this  fully  discussed  in  the  notes  to  ss.  37 
and  50,  anttj  pp.  70  and  84  ;  and  see^r  Halsbury,  L.C,  Gowper  Essex  v. 
Arton  Local  Board  (1889),  14  App.  Cas.  163,  p.  160. 

For  examples  of  irregularity,  see  R.  v.  Sheffield^  etc.  Rail.  Co,  (1839), 
11  A.  &  E.  194  ;  R.  v.  Bristol  a?td  Exeter  Rail.  Co,  (1838),  11  A.  &  E. 
202,  note. 

Excess  of  jurisdiction  need  not  appear  on  the  face  of  the  proceedings, 
but  may  be  shown  by  affidavit  (Re  Peimy  (1857),  7  E.  &  B.  660). 

Cases  of  no  jurisdiction  occur  principally  through  the  justices  or  presiding 
o£Bcer  being  interested  as  a  shareholder  or  otherwise.  See  note  to  s.  50, 
ohU^  p.  85. 

As  to  interested  justices,  see  s.  3,  note,  ^^  Justices,"  ajite,  p.  7  ;  and  see  R, 
Y.  London  and  North  WesUm  Rail.  Co.  (1863),  12  W.  B.  208;  Ex  parte 
Baddeley  (1849),  5  Rail.  Cas.  542  ;  Re  Edmujidson  (1851),  17  Q.  B.67  ; 
R.  V.  CommissionerH  of  Cheltertham  (1841),  1  Q.  B.  467  ;  R.  v.  Aherdare 
Camd  Co.  (1850),  14  Q.  B.  854  ;  R.  v.  Rcutd  (1866),  L.  E.  1  Q.  B.  230. 

Cases  of  excess  of  jurisdiction  arise  by  reason  of  the  jury  assessing  com- 
pensation in  respect  of  items  which  are  not  a  subject  of  compensation  {In  re 
Penny  and  South  Eastern  Rail.  Co.  (1857),  7  E.  &  B.  660  ;  R.  v,  London  and 
North  Western  Rail.  Co.  (1854),  3  E.  &  B.  443  ;  and  note  to  s.  50). 

146.  If  a^y  f^^^y  shall  feel  aggrieved  by  any  determination  or  Parties 
adjudication  of  any  justice  with  respect  to  any  penalty  or  for-*p°^j^ 
feiture  under  the  provisions  of  this  or  the  special  Act,  or  any  Act  quarter 
incorporated  therewith,  such  party  may  appeal   to   the   general  ^tlng*^*  ^^ 
quarter  sessions  [for  the  county  or  place  in  which  the  cause  of  appeal  security. 
shall  have  arisen  ;  hut  no  such  appeal  shall  he  entertained  unless  it 

he  made  witliinfour  months  next  after  tlie  making  of  such  determina- 
tion or  adjudication^  nor  unless  ten  days  notice  in  writing  of  such 
appeal,  stating  the  nature  and  grounds  thereof ^  he  given  to  the  party 
against  whom  the  appeal  sliall  he  hrought,  nor  unless  the  aj)pellant 
forthwith  after  such  notice  enter  into  recognizances ,  with  two  student 
sureties,  hefore  a  justice,  conditioned  duly  to  prosecute  such  appeal, 
and  to  abide  the  order  of  tJie  court  thereon^,  (a) 

(a)  These  words  are  repealed  as  regards  England  by  the  Summary 
Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43),  s.  4.  See  note  to  s.  136,  ante, 
p.  270. 

As  to  procedure  on  appeals,  see  ss.  31,  32  of  the  Summary  Jurisdiction 
Act,  1879,  and  s.  6  of  the  Summary  Jurisdiction  Act,  1884,  and  Baines's 
Act  (12  &  13  Vict.  c.  45). 

As  to  justices  stating  a  special  case,  see  s.  33  of  the  Summary  Jurisdiction 
Act,  1879,  and  20  &  21  Vict.  c.  43. 

147.  -A.t  the  quarter  sessions  for  which  such  notice  shall  be  Court  to 

given  the  court  shall  proceed  to  hear  and  determine  the  appeal  in  "^^^^  ^^^^ 

a  summary  way,  or  they  may,  if  they  think  fit,  adjourn  it  to  the  they  think 

reasonable. 
i*.c,  T 
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Sect.  147.  following  sessions  ;  and  apon  the  hearing  of  such  appeal  the  court 
may,  if  they  think  fit,  mitigate  any  penalty  or  forfeiture,  or  they 
may  confirm  or  quash  the  adjudiciition,  and  order  any  money  paid 
by  the  appellant,  or  levied  by  distress  upon  his  goods,  to  be 
returned  to  him,  and  may  also  order  such  further  satisfaction  to 
be  made  to  the  party  injured  as  they  may  judge  reasonable  ;  and 
they  may  make  such  order  concerning  the  costs  both  of  the 
adjudication  and  of  the  appeal,  as  they  may  think  reasonable. 

Receiver  of  148.  Provided  always  [and  be  it  enacted] ,  (a)  that  notwith- 
litan  police  standing  any  thing  herein  or  in   the  special   Act,  or  any   Act 

istrict  to  incorporated  therewith,  contained,  every  penalty  or  forfeiture 
imposed  by  this  or  the  special  Act,  or  any  Act  incorporated  there- 
with, or  by  any  bye  law  in  pursuance  thereof,  in  respect  of  any 
oflFence  which  shall  take  place  within  the  metropolitan  police  dis- 
trict, shall  be  recovered,  enforced,  accounted  for,  and,  except 
where  the  application  thereof  is  otherwise  specially  provided  for, 
shall  be  paid  to  the  receiver  of  the  metropolitan  police  district,  and 
shall  be  applied,  in  the  same  manner  as  penalties  or  forfeitures, 
other  than  fines  upon  drunken  persons,  or  upon  constables  for 
misconduct,  or  for  assaults  upon  police  constables,  are  directed  to 
be  recovered,  enforced,  accounted  for,  paid,  and  applied  by  the 
Metropolitan  Police  Courts  Act,  1839  ;  and  every  order  or  con- 
viction of  any  of  the  police  magistrates  in  respect  of  any  such 
forfeiture  or  penalty  shall  be  subject  to  the  like  appeal  and  upon 
the  same  terms  as  is  provided  in  respect  of  any  order  or  conviction 
of  any  of  the  said  police  magistrates  by  the  said  last-mentioned 
Act ;  and  every  magistrate  by  whom  any  order  or  conviction  shall 
have  been  made  shall  have  the  same  power  of  binding  over  the 
witnesses  who  shall  have  been  examined,  and  such  witnesses  shall 
be  entitled  to  the  same  allowance  of  expenses,  as  he  or  they  would 
have  had  or  been  entitled  to  in  case  the  order,  conviction,  and 
appeal  had  been  made  in  pursuance  of  the  provisions  of  the  said 
last-mentioned  Act. 

(a)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act, 
1891. 


2  &  3  Vict 
c.  71. 


Persons 
giving  false 
evidence 
liable  to 
penalties  of 
perjury. 


149.  And  be  it  enacted,  that  any  person  who  upon  any 
examination  upon  oath  under  the  provisions  of  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  shall  wilfully  and  cor- 
ruptly give  false  evidence,  shall  be  liable  to  the  penalties  of  wilful 
and  corrupt  perjury. 

A  person  who  makes  an  affirmation  instead  of  taking  an  oath  is  liable  to 
the  same  penalties  (Oaths  Act,  1888  (51  &  52  Vict.  c.  46),  s.  1), 
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And  with  respect  to  the  provision  to  be  made  for  affording    Sect.  149. 
access  to  the  special  Act  by  all  parties  interested,  be  it  enacted  as 
follows  :(a) 

(a)  Sections  150,  151. 

150.  The  company  shall  at  all  times  after  the  expiration  of  Copies  of 
six  months  after  the  passing  of  the  special  Act  keep  in   their  S^kept  and 
principal  office  of  business  a  copy  of  the  special  Act;  printed  by  ^®5^^^^»  , 
the  printers  to  her  Majesty,  or  some  of  them  ;    and  where  the  to  be  in- 
nndertaking  shall  be  a  railway,  canal  or  other  like  undertaking,  spected. 
the  works  of  which  shall  not  be  confined  to  one  town  or  place, 

shall  also  within  the  space  of  such  six  months  deposit  in  the  office 

of  each  of  the  clerks  of  the  peace  (a)  of  the  several  counties  into 

which  the  works  shall  extend,  a  copy  of  such  special  Act,  so  printed 

as  aforesaid  ;  and  the  said  clerks  of  the  peace  shall  receive,  and 

they  and  the  company  respectively  shall  retain,  the  said  copies  of 

the  special  Act,  and  shall  permit  all  persons  interested  to  inspect 

the  same,  and   make   extracts  or  copies  therefrom,  in  the  like 

manner  and  upon  the  like  terms  and  under  the  like  penalty  for 

default  as  is  provided  in  the  case  of  certain  plans  and  sections  by 

the  Parliamentary  Documents  Deposit  Act,  1837.  7  Will.  4  & 

J  ^  '  I  Vict.  c.  83. 

(a)  See  definition,  s.  3,  atite,  p.  4. 

151.  If  the  company  shall  fail  to  keep  or  deposit,  as  herein-  Penalty  on 
before  mentioned,  any  of  the  said  copies* of  the  special  Act,  they  £^i{||^"to 
shall  forfeit  twenty  pounds  for  every  such  offence,  and  also  five  keep  or 
pounds  for  every  day  afterwards  during  which  such  copy  shall  be  **®P^^**- 
not  so  kept  or  deposited. 

162.  And  be  it  enacted,  that  this  Act  shall  not  extend  to  Act  not  to 

This  Act  extends  to  Ireland,  but  ss.  18 — 68  do  not  apply  to  Irish  railways 
to  which  the  Bailways  Act  (Ireland),  1851  (14  &  15  Vict.  c.  70),  applies  ; 
see  8.  3.    The  corresponding  Act  for  Scotland  is  8  &  9  Vict.  c.  19. 

153.  [And  be  it  enacted^  that   this  Act  may  be  amended  or  Act  may  be 
repealed  by  any  Act  to  be  passed  in  the  present  session  of  Parlia-  *™®P^®*^  *^>® 
ment.'] 

Repealed  by  the  Statute  Law  Revision  Act,  1875. 
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Sched.  A. 

SCHEDULES  rkfeured  to  in  the  foregoing  Act. 

SCHEDULE   (A.).  [Section  81. 

Form    of    Conveyance. 

I  ,  of  ,  in  consideration  of  the  sum  of  paid  to  me 

\or,  as  the  case  may  be,  into  the  Bank  of  England  [or  Bank  of 
Ireland],  in  the  name  and  with  the  privity  of  the  Aocountant- 
General  of  the  Court  of  Chancery,  ex  parte  "  the  promoters  of  the 
undertaking  "  [naming  them],  or  to  A.  B.,  of  ,  and  C.  D.,  of  , 
two  trustees  appointed  to  receive  the  same],  pursuant  to  the  [here 
name  the  special  Act],  by  the  [here  name  the  company  or  other  pro- 
moters of  the  undertaking],  incorporated  [or  constituted]  by  the  said 
Act,  do  hereby  convey  to  the  said  company  [or  other  description], 
their  successors  and  assigns,  all  [describing  the  premises  to  be  con- 
veyed], together  with  all  ways,  rights,  and  appurtenances  thereto 
belonging,  and  all  such  estate,  right,  title,  and  interest  in  and  to  the 
same  as  I  am  or  shall  become  seised  or  possessed  of,  or  am  by  the 
said  Act  empowered  to  convey,  to  hold  the  premises  to  the  said 
company  [or  other  description],  their  successors  and  assigns,  for 
ever,  according  to  the  true  intent  and  meaning  of  the  said  Act. 
In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the 
day  of  in  the  year  of  our  Lord 

SCHEDULE  (B.).  [Sections!. 

Form  of  Conveyance  on  Chief  Rent. 

I  ,  of  ,  in  consideration  of  the  rent-charge  to  be  paid  to 

me,  my  heirs  and  assigns,  as  hereinafter  mentioned,  by  "  the 
promoters  of  the  undertaking"  [naviirig  them],  incorporated  [or 
constituted]  by  virtue  of  the  [here  name  the  special  Act],  do  hereby 
convey  to  the  said  company  \or  other  description],  their  successors 
and  assigns,  all  [describing  the  premises  to  be  conveyed],  together 
with  all  ways,  rights,  and  appurtenances  thereunto  belonging,  and 
all  my  estate,  right,  title,  and  interest  in  and  to  the  same  and  every 
part  thereof,  to  hold  the  said  premises  to  the  said  company  [or  other 
description],  their  successors  and  assigns,  for  ever,  according  to  the 
true  intent  and  meaning  of  the  said  Act,  they  the  said  company  [or 
other  description],  their  successors  and  assigns,  yielding  and  paying 
unto  me,  my  heirs  and  assigns,  one  clear  yearly  rent  of  ,  by 

equal  quarterly  [or  half-yearly,  as  agreed  upon]  portions,  hence- 
forth, on  the  [stating  the  days],  clear  of  all  taxes  and  deductions. 
In  witness  whereof  I  hereunto  set  my  hand  and  seal,  the  day 

of  in  the  year  of  our  Lord 

As  to  these  forms  of  conveyance,  see  s,  81,  ante,  p.  199. 
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Sched.  0. 

[SCHEDULE    (C).  

FoKM    OP    Conviction. 
to  wit.  * 

Be  it  remembered,  that  on  the  day  of  in  the  year  of  our 

Lord  A.  B.  is  convicted  before  us  C,  D.,  two  of  Her  Majesty* s 

justices  of  the  pea^e  for  the  cotinty  of  [here  describe  the  offence 

generaUy,  and  the  time  and  place  when  and  where  committed], 
contrary  to  the  [here  name  the  special  Act].  Given  under  our  hands 
and  seals,  the  day  and  year  first  above  written. 

C,  D.] 

This  is  the  schedule  referred  to  in  s.  144,  which  section  with  this 
Bchediile  was  repealed  by  the  Statute  Law  Revision  Act,  18U2.  See  note 
to  8.  136,  anU,  p.  270. 
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An  Act  for  consolidating   in   one  Act   certain  provisions    usually/ 
inserted  in  Acts  authorising  tJie  making  of  railways, 

[8th  May  1845.] 

\_\\ her eas  it  is  expedient  to  comprise  in  one  general  Act  sundry 
provisions  usually  introduced  into  Acts  of  Parliament  authorising 
the  construction  of  railways^  and  that  as  toell  for  tlie  purpose  of 
avoiding  tlie   necessity  of  repeating  such  provisions  in  each  of  tlie 
several  Acts  relating  to  such  undertakings  as  for  ensuring  greater 
uniformity  in  tlie  provisions  themselves :  ami  icliereas  a  Bill  is  now 
pending  in  Parliament^  intituled  An  Act  for  consolidating  in  one 
Act  certain  provisions  usually  inserted  in  Acts  authorising  tlie  taking 
of  lands  for  undertakings  of  a  public  nature,  ami  toliich  is  intended 
to  be  called  "  The  Lands  Clauses  Consolidation  Act,  1845  "  :    May 
it  tlierefore  please  Your  Majesty  that  it  may  be  emicted ;  and  be  it 
enacted  by  the   Queen's  most   L\ccellent  Majesty,  by  and  with  the 
advice   and   consent  of  the   Lords    Spiritual  and    Temporal,    and 
Commons,  in  the  present  Parliament  assembled,  and  by  tlie  autho- 
rity of  the  same,  tha£]  (a)  this  Act  shall  apply  to  every  railway 
which  shall  by  any  Act  which  shall  hereafter  be  passed  be  autho- 
rised to  be  constructed,  and  this  Act  shall  be  incorporated  with 
such  Act  ;  and  all  the  clauses  and  provisions  of  this  Act,  save  so 
far  as  they  shall  be  expressly  varied  or  excepted  by  any  such  Act, 
shall  apply  to  the  undertaking  authorised  thereby,  so  far  as  the 
same  shall  be  applicable  to  such  undertaking,  and  shall,  as  well  as 
the  clauses  and  provisions  of  every  other  Act  which  shall  be  incor- 
porated with  such  Act,  form  part  of  such  Act,  and  be  construed 
together  therewith  as  forming  one  Act. 

(a)  The  recital  has  been  repealed  by  the  Statute  Law  Revision  Act,  1891 
(54  &  55  Vict.  c.  67).  As  to  incorporation,  see  s.  5  of  this  Act,  and  rf. 
88.  1,  5,  autey  pp.  t  and  9,  of  the  Lands  Clauses  Consolidation  Act,  1845,  and 
see  the  notes  to  these  sections  and  to  s.  80  of  that  Act,  atUty  p.  1 79. 

This  Act  does  not  apply  to  purchases  of  land  without  minerals  made  under 
a  repealed  Act,  which  latter  Act  has  been  repealed  by  an  Act  incorporating 
this  Act  but  providing  that  it  shall  not  affect  any  conveyance  under  the 


Definitions.  279 

repealed  Aci,  and  therefore  the  compensation  for  the  minerals  will  not  be  Sect.  1. 

ascertainable  under  this  Act  {London  and  North  WesUrn  Rail.  Co.  v.  Walker^         

[1903]  W.  N.  104).  Note. 


And  with  respect  to  the  construction  of  this  Act  and  of  other  Interpreta- 
Lcts  to  be  incorporated  therewith,  be  it  enacted  as  follows  :  (a)        ^^^^  *"  ^'"* 

(a)  This  heading  includes  ss.  2 — 5. 


2.  The  expression  "the  special  Act,"  used  in  this  Act  shall  be  "Special 
construed  to  mean  any  Act  which  shall  be  hereafter  passed  autho-'^^*' 
rising  the  construction  of  a  railway,  and  with  which  this  Act 

shall  be  so  incorporated  as  aforesaid  ;  and  the  word  "  prescribed,"  "Pre- 

used  in  this  Act,  in  reference  to  any  matter  herein  stated,  shall  be  ^" 

construed  to  refer  to  such  matter  as  the  same  shall  be  prescribed 

or  provided  for  in  the  special  Act ;  and  the  sentence  in  which  such 

word  shall   occur  shall  be  construed  as  if  instead  of  the  word 

"  prescribed  "  the  expression  "  prescribed  for  that  purpose  in  the 

special  Act"  had  been  used;    and  the  expression  "the  lands"  "The lands:" 

shall  mean  the  lands  which  shall  by  the  special  Act  be  authorised 

to  be  taken  or  used  for  the  purposes  thereof ;   and  the  expression 

"the  undertaking"  shall  mean  the  railway  and  works,  of  whatever  •*  The  under- 

description,  by  the  special  Act  authorised  to  be  executed.  uking." 

Cf.  this  section  with  the  similar  provisions  in  s.  2  of  the  Lands  Clauses 
Consolidation  Act,  1845,  ante,  p.  3.  * 

3.  The  following  words  and  expressions,  both  in  this  and  the  interpreta- 
special  Act,  shall  have  the  meanings  hereby  assigned  to  them,  ^*^j  *xu"  *'*'** 
unless  there  be  something  in  the  subject  or  context  repugnant  to  special  Act : 
such  construction  ;  (that  is  to  say,) 

Words  importing  the  singular  number  only  shall  include  the  Nomher : 

plural  number  ;  and  words  importing  the  plural  number  only 

shall  include  also  the  singular  nuinber  :  (a) 
Words   importing    the   masculine   gender    only   shall    include  Oender : 

females :  (a) 
The  word  "  lands "  shall  include  messuages,  lands,  tenements,  "  Lands : " 

and  hereditaments,  of  any  tenure  :  (a) 
The  word  "  lease  "  shall  include  an  agreement  for  a  lease  :  (a)      "  Lease : " 
The  word  "toll"  shall  include  any  rate  or  charge  or   other  *' Toll:" 

payment  payable  under  the  special  Act  for  any  passenger, 

animal,  carriage,   goods,   merchandise,   articles,   matters,   or 

thing.s,  conveyed  on  the  railway  : 
The  word  "  goods  "  shall  include  things  of  every  kind  convoyed  "Goods : " 

upon  the  railway  : 
The  word  "  month  "  shall  mean  calendar  month  :  (a)  "  Month : " 
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"Superior 
oourts : " 

"Oath:" 


*»Ck)unty:' 


"The 
sheriff:" 


"The  clerk  of 
the  peace  :  " 


"Justice:' 


"Two 

justices : " 

"  Owner : ' 


Railways  Clauses  Consolidation  Act,  1845. 

The  expression  "  superior  courts  *'  shall  mean  her  Majesty's 
superior  courts  of  record  at  Westminster  or  Dublin,  as  the 
case  may  require  :  (a) 

The  word  "  oath "  shall  include  affirmation  in  the  case  of 
Quakers,  or  other  declaration  lawfully  substituted  for  an  oath 
in  the  case  of  any  other  person  exempted  by  law  from  the 
necessity  of  taking  an  oath  :  (a) 

The  word  '*  county "  shall  include  any  riding  or  other  like 
division  of  a  county,  and  shall  also  include  county  of  a  city  or 
county  of  a  town  :  (a) 

The  word  "sheriff"  shall  include  under  sheriff  or  other  legally 
competent  deputy  ;  and  where  any  matter  in  relation  to  any 
lands  is  required  to  be  done  by  any  sheriff  or  clerk  of  the 
peace,  the  expression  "  the  sheriff,"  or  the  expression  "  the 
clerk  of  the  peace,"  shall  in  such  case  be  construed  to  mean 
the  sheriff  or  the  clerk  of  the  peace  of  the  county,  city, 
borough,  liberty,  cinque  port,  or  place  where  such  lands  shall 
be  situate  ;  and  if  the  lands  in  question,  being  the  property  of 
one  and  the  same  party,  be  situate  not  wholly  in  one  county, 
city,  borough,  liberty,  cinque  port,  or  place,  the  same  expres- 
sion shall  be  construed  to  mean  the  sheriff  or  clerk  of  the 
peace  of  any  county,  city,  borough,  liberty,  cinque  port,  or 
place  where  any  part  of  such  lands  shall  be  situate  :  (a) 

The  word  *' justice"  shall  mean  justice  of  the  peace  acting  for 
the  county,  city,  l)orough,  liberty,  cinque  port,  or  place  where 
the  matter  requiring  the  cognizance  of  any  such  justice  shall 
arise,  and  who  shall  not  be  interested  in  the  matter  ;  and 
where  such  matter  shall  arise  in  respect  of  lands,  being  the 
property  of  one  and  the  same  l>arty,  situate  not  wholly  in  any 
one  county,  city,  borough,  liberty,  cinque  port,  or  place,  shall 
mean  a  justice  acting  for  the  county,  city,  borough,  liberty, 
cinque  port,  or  place  where  any  part  of  such  lands  shall  be 
situate,  and  who  shall  not  be  interested  in  such  matter ;  and 
where  any  matter  shall  be  authorised  or  required  to  be  done 
by  two  justices,  the  expression  "  two  justices  "  shall  be  under- 
stood to  mean  two  justices  assembled  and  acting  together: (a) 

Where  under  the  provisions  of  this  or  the  special  Act  any 
notice  shall  be  required  to  be  given  to  the  owner  of  any  lands, 
or  where  any  act  shall  be  authorised  or  required  to  be  done 
with  the  consent  of  any  such  owner,  the  word  *'  owner  "  shall 
be  understood  to  mean  any  person  or  corporation  who,  under 
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the  provisions  of  this  or  the  special  Act,  or  any  Act  incor-     Bed,  3. 
poratcd  therewith,  woald  be  enabled  to  sell  and  convey  lands 
to  the  company :  (a) 

The  expression  "  the  company  "  shall   mean  the  company  or  "  The       ^^ 
party   which   shall    be    authorised   by   the    special   Act    t;^^"?*"^* 
construct  the  railway : 

The   expression   "  the   railway "  shall   mean   the   railway  and  ^^^^    . » 
works  by  the  special  Act  authorised  to  be  constructed  : 

[The  expression  ''  the  Board  of  Trade''  shall  mean  the  Lords  ofl^^J^,,''^ 
the  Committee  of  her  Majesty's  Privy  Council  appointed  for 
trade  and  foreign  plantations ;]  (li) 

The  expression  "the  bank"  shall  mean  the  Bank  of  England,  "The bank:" 
wheY-e  the  same  shall  relate  to  moneys  to  be  paid  or  deposited 
in  respect  of  lands  situate   in  England,  and  shall  mean  the 
Bank  of  Ireland  where  the  same  shall  relate  to  moneys  to  be 
paid  or  deposited  in  respect  of  lands  situate  in  Ireland  :  (a) 

The  expression  "turnpike  road"  shall,  when  applied  to  anyroad  "Turnpike 
in  Ireland,  include  any  road  upon  which  her  Majesty's  mails  Ireland, 
are  or  shall  be  carried  in  mail  carriages,  or  such  other  roads 
as  the  Commissioners  of  Public  Works  in  Ireland  shall  con- 
sider to  require  arches  of  greater  width  or  height  than  by  this 
Act  is  required  for  public  carriage  roads  : 

The  expression  "  surveyor,"  applied  to  a  road  or  highway,  shall  "  Surveyor," 
as  to  railways  in  Ireland,  include  the  county  surveyor  : 

The  expression  "overseers  of  the  poor"  when  applied  to  Ireland,  " Overseers ^^ 
shall  include  the  poor  law  guardians  of  the  electoral  division,  ireUncT^^* 
and  the  clerk  of  the  guardians  of  the  union,  through  which 
such  railway  may  pass. 

(a)  These  definitions  are  the  same  as  those  in  the  Lands  Clauses  Gon- 
flolidation  Act,  1845,  s.  3.     See  the  notes  thereto,  anto,  p.  5. 

(6)  The  definition  of  the  Board  of  Trade  was  repealed  by  the  Statute  Law 
Bevision  Act,  1891,  but  a  similar  definition  is  given  in  the  Interpretation 
Act,  1889,  8.  12,  as  applicable  to  all  Acts. 

"The  railway." — The  definition  of  a  railway  in  this  Act  includes  all 
works  authorised  to  be  constructed,  and  will,  therefore,  include  stations, 
yards,  offices,  and  warehouses,  and  all  other  works  the  company  may  be 
authorised  to  construct.  A  railway  company  will,  accordingly,  be  justified 
in  taking  land  for  these  purposes  although  only  a  small  portion  may  be 
required  for  the  line  itself  {Cother  v.  Midland  Rail,  Co,  (1848),  6  Bail.  Cas. 
187.  p.  194). 

The  definition  of  a  railway  varies  in  the  different  Acts,  but  for  the 
purpose  of  this  subject  the  only  other  material  definition  is  that  of  the 
Regulation  of  Railways  Act,  1868,  s.  2  of  which  defines  a  railway  as  meaning 
**  the  whole  or  any  portion  of  a  railway  or  tramway,  whether  worked  by  steam 
or  otherwise." 
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Sect  4.  4.  [And  be  it  enacted  that,]  (a)  in  citing  this  Act  in  other  Acts 

OL    .  ...1        of  Parliament  and  in  lecal  instruments  it  shall  be  sufficient  to 
Short  title  ,  .  ^     ^   ,t  ^^,  />,  »•  i   i-  a    i 

of  the  Act.  use  the  expression  "The  Railways  Clauses  Consolidation  Act, 
1845." 

(a)  These  words  were  repealed  by  the  Statute  Law  Reviuon  Act,  1891. 

Form  in  5.  And  whereas  it  may  be  convenient  in  some  cases  to  inoor- 

tions  orihis    P<>rate  with  Acts  hereafter  to  be  passed  some  portion  only  of  the 

Act  may  be     provisions  of  this  Act  :    Be  it  therefore   enacted,  that   for   the 

In^therActB.  Purpose  of  making  any  such  incorporation  it  shall  be  sufficient  in 

any  such  Act  to  enact  that  the  clauses  of  this  Act  with  respect  to 

the  matter  so  proposed  to  be  incorporated,  (describing  such  matter 

as  it  is  described  in  this  Act  in  the  words  introductory  to  the 

enactment  with  respect  to  such  matter,)  shall  be  incorporated  with 

such  Act,  and  thereupon  all  the  clauses  and  provisions  of  this  Act 

with  respect  to  the  matter  so  incorporated  shall,  save  so  far  as 

they  shall  be  expressly  varied  or  excepted  by  such  Act,  form  part 

of  such  Act,  and  such  Act  shall  be  construed  as  if  the  substance  of 

such  clauses  and  provisions  were  set  forth  therein  with  reference 

to  the  matter  to  which  such  Act  shall  relate. 

See  as  to  incorporation  the  notes  to  s.  5  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  which  is  verbatim  the  same  as  this  section,  ante^  p.  9. 

And  with  respect  to  the  construction  of  the  railway  and  the 
works  connected  therewith,  be  it  enacted  as  follows  : 

Under  this  heading  are  included  ss.  6 — 29. 

The  construe-      6.  ^^  exercising  the  power  given  to  the  company  by  the  special 

tionof  the      ^^^  ^  construct  the  railway,  and  to  take  lands  for  that  purpose, 

subject  to  the  the  company  shall  be  subject  to  the  provisions  and  restrictions 

provisions  of  contained  in  this  Act  and  in  the  said  Lands  Clauses  Consolidation 
this  Act  and  i     n         i  i  i  •  r 

the  Lands       Act  ;  and  the  company  shall  make  to  the  owners  and  occupiers  ot 

Clauses  ^^^  ^jj  q^Jj^^  parties  interested  in  any  lands  taken  or  used  for  the 

tion  Act.  purposes  of  the  railway,  or  injuriously  affected  by  the  construction 
thereof,  full  compensation  for  the  value  of  the  lands  so  taken  or 
used,  and  for  all  damage  sustained  by  such  owners,  occupiers,  and 
other  parties,  by  reason  of  the  exercise,  as  regards  such  lands,  of 
the  powers  by  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  vested  in  the  company  ;  and,  except  where  otherwise 
provided  by  this  or  the  special  Act,  the  amount  of  such  compensa- 
tion shall  be  ascertained  and  determined  in  the  manner  provided 
by  the  said  Lands  Clauses  Consolidation  Act,  for   determining 
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qoestioas  of  compeiisation  with  regard  to  lands  purchased  or  taken     Beet  6; 
under  the  provisions  thereof  ;  and  all  the  provisions  of  the  said 
last-mentioned  Act  shall  be  applicable  to  determining  the  amount 
of  any  such  compensation,  and  to  enforcing  the  payment  or  other 
satisfaction  thereof. 

"In  exeicisillg  the  power." — It  should  be  noted  that  when  companies 
and  other  public  bodies  are  authorised  by  special  Act  to  execute  certain 
works  that  the  special  Acts  so  authorising  them  are  usually  merely  enabling 
Acts,  and  there  are  rarely  provisions  compelling  the  promoters  to  complete 
or  to  carry  on  the  authorised  undertaking.  In  the  absence  of  such  compul- 
sory provisions  a  railway  company  will  not  be  bound  to  serve  notices  to  treat, 
and  a  mandamus  will  not  lie  to  compel  the  company  to  proceed  under  the 
Act,  even  although  part  of  the  line  may  have  been  completed  {R.  v.  York 
and  North  Midland  Rail.  Co.  (1852),  1  E.  &  B.  178).  The  same  principle 
bas  been  applied  to  an  act  authorising  trustees  to  make  a  ferry  and  roads 
thereto  {R.  v.  French  (1879),  4  Q.  B.  D.  507). 

Undertakers  will  not,  therefore,  be  ordered  to  construct  a  line  of  railway, 
although  they  may  have  entered  into  an  agreement  with  a  landowner  when 
the  Bill  was  before  Parliament  agreeing  to  take  certain  of  his  land  at  a  fixed 
piice  to  be  paid  at  the  date  at  which  they  began  to  execute  the  line  {Edin- 
burgh, Perth  and  Dundee  Rail.  Co.  v.  Philip  (1857),  2  Macq.  514).  Nor 
will  they  be  compelled  to  specifically  perform  an  agreement  for  the  purchase 
of  land  which  they  had  contracted  to  purchase  for  the  purposes  of  the  line, 
but  which  as  they  had  relinquished  the  undertaking  they  no  longer  required 
(SroUish  North  Eatttern  Rail.  Co.  v.  SteicaH  (1859),  3  Macq.  382). 

And  even  where  a  railway  company  have  made  the  line  and  opened  it  for 
traffic,  they  will  not  be  bound  to  maintain  and  keep  it  open  if  there  are  no 
words  in  their  Act  requiring  them  so  to  do  (jR.  v.  Great  Western  Rail.  Co. 
(1893),  69  L.  T.  572). 

In  the  earlier  case  of  R.  v.  Severn  atui  Wye  Rail.  Co.  (1819),  2  B.  &  Aid. 
646,  the  company  were  required  by  the  special  Act  to  execute  the  works. 
See  this  case  explained  in  R.  v.  Great  Western  Rail,  Co.  (1893),  69  L.  T. 
572.  For  a  provision  requiring  one  part  of  a  line  to  be  completed  before 
another  is  opened,  see  Cromford  and  High  Peak  Rail.  Co.  v.  Stockport,  etc. 
Rail.  Co.  (1857),  1  De  G.  &  J.  326). 

"Foil  compengation  for  the  value  of  the  lands  so  taken  or  used."— < 
When  land  is  taken,  regard  must  be  had  in  assessing  the  compensation  to 
(1)  the  value  of  the  land  ;  (2)  the  damage  by  reason  of  severance  of  the 
lands  taken  from  other  lands  of  the  same  owner  held  therewith  ;  and 
(3)  any  other  injurious  affection  of  such  lands.  See  ss.  49  and  63  of  the 
Lands  Clauses  Consolidation  Act,  1845,  and  the  notes  to  the  latter  section, 
OA^^T  pp.  82  and  96.  The  same  principles  of  compensation  have  been 
applied  under  the  Lands  Clauses  Consolidation  Act,  1845,  and  under  this  Act 
when  land  is  taken. 

As  to  compensation  when  land  is  merely  used  temporarily,  see  infra, 
18.30—44. 

"To  take  lands  for  that  purpose." — The  purpose  is  the  construction 
of  the  railway,  and  ^*  railway  "  by  the  definition  in  s.  3  includes  the  works 
authorised  to  be  constructed  including  stations,  warehouses,  offices,  and 
other  buildings  mentioned  in  s.  16  of  this  Act  (Cother  v.  MidUind  Rail.  Co. 
(1848),  5  Kail.  Cas.  187). 

Lands  required  for  accommodation  works  (see  ss.  16  and  68,  infra,  and 
notes  thereto)  are  lands  required  for  the  purposes  of  *'  the  undertaking  "  or 


284 


Railways  Clauses  Consolidation  Act,  1<?45. 


Sect  6.       of  "the  railway,"  and  may  be  taken  compulBoiity  (WUkingan  v.  HuU,  etc. 

Rail,  and  Dock  Co.  (1882),  20  Ch.  D.  323). 

NoTi^.  ^  company  can  only  take  such  lands  as  they  require  for  the  undertaking, 

and  it  must  be  land  that  they  are  authorised  to  take.     See  notes  to  s.  18  of 
the  Lands  Clauses  Ckmsolidation  Act,  1845,  atOe,  p.  30. 

As  to  the  temporary  occupation  of  lands,  see  ss.  30 — 44. 

The  word  "  lands  '*  here  includes  mines,  so  that  if  mines  are  required  for 
the  purposes  of  the  undertaking  the  company  may  take  them  compulsorily 
under  this  section  notwithstanding  the  provisions  in  this  Act  as  to  taking 
the  surface  only  (Erritigton  v.  Metropolitan  District  Rail.  Co.  (1882), 
19  Ch.  D.  559),  and  if  they  are  taken,  compensation  in  respect  thereof  is 
payable  in  the  same  manner  as  in  other  cases  {Srni^  v.  Great  Western  Rail. 
Co.  (1877),  3  App.  Cas.  165). 

Where  a  railway  company  are  empowered  to  appropriate  and  use  the  sub- 
soil under  an  owner's  land  without  in  any  way  disturbing  the  surface,  they 
are  thereby  empowered  to  take  "  land,"  and  cannot  enter  upon  and  remove 
this  subsoil  without  compl3dng  with  the  provisions  of  the  Lands  Clauses  Act 
(Farmer  v.  Waterloo  and  City  Rail.  Co.,  [1895]  1  Ch.  527). 

See  also  the  definition  of  "  Lands  "  in  s.  3  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  and  the  notes  thereto,  ante^  p.  4. 

"  For  all  damage  sustained." — This  refers  only  to  damage  to  land  or 
to  some  interest  in  land,  and  does  not  include  personal  damJages.  The 
damage  referred  to  in  s.  16  is  of  the  same  nature  as  that  under  this  section, 
and  there  would  appear  to  be  no  substantial  difference  between  the  language 
of  8.  68  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  s.  6  of  this 
Act  {Ricket  V.  Metropolitan  Rail.  Co.  (1867),  L.  R.  2  H.  L.  176,  pp.  189, 
197  ;  and  see  Hammersmith  Rail.  Co.  v.  Brand  (1869),  L.  R.  4  H.  L.  171 ; 
Metropolitan  Board  of  Works  v.  McCarthy  (1874),  L.  R.  7  H.  L.  243). 

In  one  case  where  a  house  was  injuriously  affected  a  large  claim  for 
damage  to  the  goods  of  the  occupant  was  allowed  under  this  section  as  being 
covered  by  the  words  *'al]  damage  sustained."  It  does  not  appear  in  what 
way  they  came  to  be  injured,  but  it  would  seem  that  the  injury  to  the  goods 
was  the  result  of  injuriously  affecting  the  house  {Knock  v.  Metropoliian 
Rail.  Co.  (1868),  L.  R.  4  C.  P.  131).  If  such  injury  was  the  direct  and 
natural  result  of  the  injurious  affection,  damages  in  respect  thereof  might 
probably  have  been  given  under  s.  68  of  the  Lands  Clauses  Consolidation 
Act,  1845.     See  note  thereto,  '^  The  measure  of  compensation,"  ante,  p.  128. 


Errors  and 
omissions  in 
plans  to  be 
corrected. 


7.  If  any  omission,  misstatement,  or  erroneous  description  shall 
have  been  made  of  any  lands,  or  of  the  owners,  lessees,  or  occu- 
piers of  any  lands,  described  on  the  plans  or  books  of  reference 
mentioned  in  the  special  Act,  or  in  the  schedule  to  the  special 
Act,  it  shall  be  lawful  for  the  company,  after  giving  ten  days 
notice  to  the  owners  of  the  lands  aflFected  by  such  proposed 
correction,  to  apply  to  two  justices  for  the  correction  thereof ;  and 
if  it  shall  appear  to  such  justices  that  such  omission,  misstatement^ 
or  erroneous  description  arose  from  mistake,  they  shall  certify  the 
same  accordingly,  and  they  shall  in  such  certificate  state  the  par- 
ticulars of  any  such  omission,  and  in  what  respect  any  such  matter 
shall  have  beon  mis-stated  or  erroneously  described  ;  and  such 
certificate  shall  be  deposited  with  the  clerks  of  the  peace  of  the 
several   counties   in  which  the   lands   affected   thereby  shall  be 
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sitoate,  and  shall  also  be  deposited  with  the  parish  clerks  of  the  Sect.  7. 
several  parishes  in  England,  and  with  the  postmasters  of  the  post 
towns  in  or  nearest  to  sach  parishes  in  Ireland,  in  which  the  lands 
affected  thereby  shall  be  situate ;  and  such  certificate  shall  be. kept 
by  such  clerks  of  the  peace,  parish  clerks,  and  postmasters 
respectively  along  with  the  other  documents  to  which  they  relate  ; 
and  thereupon  such  plan,  book  of  reference,  or  schedule  shall  be 
deemed  to  be  corrected  according  to  such  certificate  ;  and  it  shall 
be  lawful  for  the  company  to  make  the  works  in  accordance  with 
such  certificate. 

As  the  special  Act  authorises  the  company  to  take  lands  by  reference  to 
the  plans  and  books  of  reference,  it  is  most  material  that  they  should  be 
accaiuie.  See  the  Lands  Clauses  Consolidation  Act,  1845,  s.  18,  note, 
atUe,  p.  33. 

In  rnral  districts  having  a  parish  council  the  certificate  will  now  be 
deposited  with  the  clerk  to  the  parish  council,  or,  if  there  is  uo  clerk,  with 
the  chairman  (Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  17  (7)). 
The  clerk  of  the  peace  in  performing  his  duties  in  connection  with  the 
deposit  of  plans  or  documents,  now  acts  under  the  direction  of  the  county 
oonncil,  and  **  clerks  of  the  county  council "  should  now  be  read  for  ^'  clerks 
of  the  peace "  in  the  above  section  (Local  Government  Act,  1888  (51  & 
52Vict.  c.  41),  8.  83(6)). 

The  intention  of  the  legislature  in  regard  to  the  plans  and  book  of 
reference  would  appear  to  be  that  the  land  should  be  clearly  identified,  and 
the  difficulty,  intended  to  be  corrected  by  this  section,  is  the  omission  either 
of  the  land  in  the  plan  or  of  the  owner  in  the  book  of  reference  which 
would  render  identification  difficult,  or  the  omission  of  the  number  or  of  the 
acreage.  The  description  is  not  intended  to  be  entirely  accurate,  and  the 
absence  of  the  names  of  intermediate  lessees  for  a  long  term,  will  not  pre- 
vent the  company  taking  the  land  without  having  the  omission  corrected 
mider  this  section  (Kemp  v.  West  End  of  London,  etc.  Rail.  Co.  (1855), 
1  E.  &  J.  681). 

8,  It  shall  not  be  lawful  for  the  company  to  proceed  in  the  Works  not  to 
execution  of  the  railway,  unless  they  shall  have  previously  to  the  ^jth^^ftU^ 
commencement  of  snch  work  deposited  with  the  clerks  of  the  peace  plans  of  all 
of  the  several  connties  in  or  through  which  the  railway  is  intended  *uUiori»«i  by 
to  pass  a  plan  and  section  of  all  snch  alterations  from  the  original  Parliament 
plan  and  section  as  shall  have  been  approved  of  by  Parliament,  on  deposited, 
the  same  scale  and  containing  the  same  particulars  as  the  original 
plan  and  section  of  the  railway,  and  shall  also  have  deposited  with 
the  clerks  of  the  several  parishes  in  England,  and  the  postmasters 
of  the  post  towns  in  or  nearest  to  such  parishes  in  Ireland,  in  or 
through  which  such  alterations  shall  have  been  authorised  to  be 
made,  copies  or  extracts  of  or  from  such  plans  and  sections  as  shall 
relate  to  snch  parishes  respectively. 

Although  cross  sections  may  be  shown  on  the  plans,  there  is  nothing  in 
this  Act  to  reader  them  binding  on  the  company,  and,  unless  required  by 
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Sect.  8.       the  special  Act,  the  company  may  alter  them  without  making  the  deposifas 

mentioned  in  this  section.     See  R.  v.  Ckiledanlau  Rdil.  Ot.  (1850),  16  Q.  B. 

Note.        jg 

Clerks  of  the       9.  The  said  clerks  of  the  peace,  parish  clerks,  and  postmasters 

^^^j®,g'     shall  receive  the  said  plans  and  sections  of  alterations,  and  copies 

plans  of  and  extracts  thereof  respectively,  and  shall  retain  the  same,  as  well 

and  allow*'     ^^  ^^  ^^  original  plans  and  sections,  and  shall  permit  all  persons 

inspection,      interested  to  inspect  any  of  the  documents  aforesaid,  and  to  make 

copies  and  extracts  of  and  from  the  same,  in  the  like  manner  and 

upon  the  like  terms  and  under  the  like  penalty  for  default  as  is 

provided  in  the  case  of  the  original  plans  and  sections  by  [an  Act 

passed  in  the  first  year  of  tlie  reign  of  her  present  Majesty^  intituled 

7  Will.  4  &      ^fi  j\ct  to  compel   Clerks   of  the  Peace  for   Counties  and   otiier 
1  Vict.  c.  83.  r  /  • 

Persons  to  take  the  Custody  of  such  Documents  as  shall  Ite  directed 

to  he  deposited  with  them  under  t/ie  Standing  Orders  of  either  House 

of  Parliament.^  (a) 

(a)  That  Act  is  now  called  the  Parliamentary  Documents  Deposit  Act, 
1837.     See  the  Short  Titles  Act,  1892  (55  Vict.  c.  10). 
As  to  clerks  of  the  peace  and  parish  clerks,  see  note  to  s.  7,  ante. 

Copies  of  10.  True  copies  of  the  said  plans  and  books  of  reference,  or  of 

Ee  evide^ce^  any  alteration  or  correction  thereof,  or  extract  therefrom,  certified 
by  any  such  clerk  of  the  peace,  which  certificate  such  clerk  of  the 
peace  shall  give  to  all  parties  interested,  when  required,  shall  be 
received  in  all  courts  of  justice  or  elsewhere  as  evidence  of  the 
contents  thereof. 

Limiting  H.  In  making  the  railway  it  shall  not  be  lawful  for  the  com- 

frtrnTdatum  P^^^J^  ^  deviate  from  the  levels  of  the  railway,  as  referred  to  the 
line  described  common  datum  line  described  in  the  section  approved  of  by  Par- 
ete.^*^  *°"^*  liament,  and  as  marked  on  the  same,  to  any  extent  exceeding  in 
any  place  five  feet,  or,  in  passing  through  a  town,  village,  street, 
or  land  continuously  built  upon,  two  feet,  without  the  previous 
consent  in  writing  of  the  owners  and  occupiers  of  the  land  in 
which  such  deviation  is  intended  to  be  made  ;  or  in  case  any  street 
or  public  highway  shall  be  affected  by  such  deviation,  then  the 
same  shall  not  be  made  without  the  like  consent  of  the  trustees  or 
commissioners  having  the  control  of  such  street  or  public  highway, 
or,  if  there  be  no  such  trustees  or  commissioners,  without  the  like 
consent  of  two  or  more  justices  of  the  peace  in  petty  sessions 
assembled  for  that  purpose,  and  acting  for  the  district  in  which 
such  street  or  public  highway  may  be  situated,  or  without  the  like 
consent  of  the  commissioners  for  any  public  sewers,  or  the  pro- 
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prietors  of  any  canal,  navigation,  gasworks,  or  waterworks,  aflFected     Sect.  11. 
by  such  deviation  :    Provided  always,  that  it  shall  be  lawful  for  ProWao. 
the  company  to  deviate  from  the  said  levels  to  a  further  extent 
without  such  consent  as  aforesaid,  by  lowering  solid  embankments 
or  viaducts,  provided  that  the  requisite  height  of  headway  as  pre- 
scribed by  Act  of  Parliament  be  left  for  roads,  streets,  or  canals 
passing  under  the  same  ;  Provided  also,  that  notice  of  every  petty  Proviso, 
sessions  to  be  holden  for  the  purpose  of  obtaining  such  consent 
of  two  justices  as  is  herein-before  required  shall,  fourteen  days 
previous  to  the  holding  of  such  petty  sessions,  be  given  in  some 
newspaper  circulating  in  the  county,  and  also  be  affixed  upon  the 
door  of  the  parish  church  in  which  such  deviation  or  alteration  is 
intended  to  be  made,  or,  if  there  be  no  church,  some  other  place  to 
which  notices  are  usually  affixed. 

In  the  case  of  railways  whose  Acts  incorporate  Part  I.  of  the  Railways 
Clanaes  Act,  1863  (26  &  27  Vict.  c.  92),  further  powers  of  deviation  from 
the  line  or  level  are  allowed  in  the  case  of  an  arch,  tunnel,  or  viaduct.  See 
8.  4  thereof,  past, 

"Towbl" — Town  in  this  section  means  a  collection  of  inhabited  houses 
§0  reasonably  near  that  they  may  be  said  to  be  continuous,  and  it  will 
include  a  space  of  open  ground  surrounded  by  continuous  houses  (Elliot  v. 
South  Devon  Rail,  Co,  (1848),  2  Ex.  725).  See  also  note  ''  Town  "  in  the 
notes  to  SB.  93  and  128  of  the  Lands  Clauses  Consolidation  Act,  1845,  atUe, 
pp.  226  and  260. 

12.  Before  it  shall  be  lawful  for  the  company  to  make  any  Public  notice 

greater  deviation  from  the  level  than  five  feet,  or,  in  any  town,  ^  ^  ^^^^ 

village,  street,  or  land  continuously  built  upon,  two   feet,  after  to  making 

having  obtained  such  consent  as  aforesaid,  it  shall  be  incumbent  §^*^T 

1  .  'PI.  11-     .1  deviations, 

on  the  company  to  give  notice  of  such  intended  deviation  by  public 

advertisement,  inserted  once  at  least  in  two  newspapers,  or  twice 
at  least  in  one  newspaper,  circulating  in  the  district  or  neighbour- 
hood where  such  deviation  is  intended  to  be  made,  three  weeks  at 
least  before  commencing  to  make  such  deviation  ;  and  it  shall  be  Power  to 
lawful  for  the  owner  of  any  lands  prejudicially  affected  thereby,  ^^®  °?^®" 
at  any  time  before  the  commencement  of  the  making  of  such  lands  to 
deviation,  to  apply  to  the  Board  of  Trade,  after  giving  ten  days  JP^^^lJ^ 
notice  to  the  company,  to  decide  whether,  having  regard  to  the  of  Trade 
interests  of  such  applicants,  such  proposed  deviation  is  proper  to  5^*"!^  ^^^^ 
be  made  ;  and  it  shall  be  lawful  for  the  Board  of  Trade,  if  they 
think  fit,  to  decide  such  question  accordingly,  and  by  their  cer- 
tificate in  writing  either  to  disallow  the  making  of  such  deviation, 
or  to  authorise  the  making  thereof,  either  simply,  or  with  any 
such  modification  as  shall  seem  proper  to  the  Board  of  Trade  ; 
and  after  any  such  certificate  shall  have  been  given  by  the  Board 
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Sect.  12.     of  Trade  it  shall  not  be  lawful  for  the  company  to  make  such 
deviation,  except  in  conformity  with  such  certificate* 

Where  a  railway  company  were  building  an  embankment  to  carry  the  line 
over  a  road  and  building  it  much  more  than  five  feet  above  the  level  within 
the  meaning  of  this  and  s.  11,  and  had  obtained  the  consent  required  by 
s.  11,  but  had  not  given  the  notice  required  by  this  section,  on  the  applica- 
tion of  an  owner,  who  claimed  that  his  house  would  be  prejudicially  affected, 
for  an  injunction,  the  court  put  the  company  on  terms  to  take  the  opinion 
of  the  Board  of  Trade  and  to  submit  to  such  order  as  the  court  ^ould 
thereafter  make  {Pearce  v.  Wycombe  Rail.  Oo.  (1862),  1  Dr.  244). 


Arches, 
tunnels,  etc., 
to  be  made 
aa  marked 
on  deposited 
plans. 


13.  Where  in  any  place  it  is  intended  to  carry  the  railway  on 
an  arch  or  arches  or  other  viaduct,  as  marked  on  the  said  plan  or 
section,  the  same  shall  be  made  accordingly  ;  and  where  a  tunnel  is 
marked  on  the  said  plan  or  section  as  intended  to  be  made  at  any 
place,  the  same  shall  be  made  accordingly,  unless  the  owners, 
lessees,  and  occupiers  of  the  land  in  which  such  tunnel  is  intended 
to  be  made  shall  consent  that  the  same  shall  not  be  so  made. 

Under  Acts  incorporating  Part  I.  of  the  Railways  Clauses  Act,  1863 
(26  &  27  Vict.  c.  92),  deviations  from  the  line  or  level  may  be  made  in  the 
case  of  arches,  viaducts  and  tunnels,  and  other  engineering  works  may  be 
substituted  with  the  consent  of  the  Board  of  Trade  (s.  4,  po»t).  Prior  to 
that  statute  the  structures  and  works  had  to  be  executed  according  to  the 
plans.  See,  for  example,  Little  v.  NetrpoH,  etc.  Rail.  Co.  (1852),  12  C.  B. 
752  ;  Attometf'General  v.  Tewkesbury,  etc.  Rail.  Co.  (1863),  32  L.  J.  Ch. 
482. 


Limiting 
deviations 
from 

gradients, 
curves,  etc. 


14.  It  shall  not  be  lawful  for  the  company  to  deviate  from  or 
alter  the  gradients,  curves,  tunnels,  or  other  engineering  works 
described  in  the  said  plan  or  section,  except  within  the  following 
limits,  and  under  the  following  conditions  ;  (that  is  to  say,) 

Subject  to  the  above  provisions  in  regard  to  altering  levels,  it 
shall  be  lawful  for  the  company  to  diminish  the  inclination  or 
gradients  of  the  railway  to  any  extent,  and  to  increase  the 
said  inclination  or  gradients  as  follows  ;  (that  is  to  say,)  in 
gradients  of  an  inclination  not  exceeding  one  in  a  hundred, 
to  any  extent  not  exceeding  ten  feet  per  mile,  or  to  any 
further  extent  which  shall  be  certified  by  the  Board  of  Trade 
to  be  consistent  with  the  public  safety,  and  not  prejudicial  to 
the  public  interest ;  and  in  gradients  of  or  exceeding  the 
inclination  of  one  in  a  hundred,  to  any  extent  not  exceeding 
three  feet  per  mile,  or  to  any  further  extent  which  shall  be 
so  certified  by  the  Board  of  Trade  as  aforesaid  : 

It  shall  be  lawful  for  the  company  to  diminish  the  radius  of  any 
curve  described  in  tlie  said  plan  to  any  extent  which  shall 
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leave  a  radius  of  not  less  than  half  a  mile,  or  to  any  further     Sect.  14. 
extent  authorised  by  such  certificate  as  aforesaid  from  the 
Board  of  Trade  : 

It  shall  be  lawful  for  the  company  to  make  a  tunnel,  not  marked 
on  the  said  plan  or  section,  instead  of  a  cutting,  or  a  viaduct 
instead  of  a  solid  embankment,  if  authorised  by  such  certifi- 
cate as  aforesaid  from  the  Board  of  Trade. 

This  section  is  only  applicable  to  works  on  the  line  of  railway  itself  and 
does  not  apply  to  collateral  works,  such  as  cross  roads  or  bridges  for  carry- 
ing such  roads  over  the  line  (R.  v.  Caledonian  Rail.  Co.  (1850),  16  Q.  B.  19, 
p.  31).  There  is,  therefore,  no  restriction  as  to  the  powers  of  the  company 
to  alter  the  level  of  the  approaches  to  a  bridge  over  which  a  road  was 
carried,  provided  the  land  affected,  is  included  in  the  plans  and  book  of 
reference,  and  full  satisfaction  is  made  to  the  owners  (Beardmer  v.  London 
and  North  Western  Rail.  Co.  (1849),  1  Macn.  &  G.  112). 

A  bridge  carrying  the  railway  over  a  road  is  part  of  the  line  and  is  an 
engineering  work  within  this  section  {Attorney -General  v.  Teickesbury  Rail. 
Co.  (1863),  32  L.  J.  Ch.  482). 

15.  It  shall  be  lawful  for  the  company  to  deviate  from  the  line  Lateral 
delineated  on  the  plans  so  deposited,  provided  that  no  such  devia-  *^"^  *^°** 
tion  shall  extend  to  a  greater  distance  than  the  limits  of  deviation 
delineated  upon  the  said  plans,  nor  to  a  greater  extent  in  passing 
through  a  town,  village,  or  lands  continuously  built  upon  than  ten 
yards,  or  elsewhere  to  a  greater  extent  than  one  hundred  yards 
from  the  said  line,  and  that  the  railway  by  means  of  such  deviation 
be  not  made  to  extend  into  the  lands  of  any  person,  whether 
owner,  lessee,  or  occupier,  whose  name  is  not  mentioned  in  the 
books  of  reference,  without  the  previous  consent  in  writing  of  such 
person,  unless  the  name  of  such  person  shall  have  been  omitted  by 
mistake,  and  the  fact  that  such  omission  proceeded  from  mistake 
shall  have  been  certified  in  manner  herein  or  in  the  special  Act 
provided  for  in  cases  of  unintentional  errors  in  the  said  books  of 
reference. 

"To  deviate." — Deviation  in  its  ordinary  and  natnral  sense  and  in  the 
sense  in  which  it  has  been  used  in  Acts  of  Parliament,  means  shifting  the 
work  in  its  integrity  from  one  site  to  another  which  may  be  deemed  more 
suitable.  It  does  not  imply  a  right,  not  only  to  alter  the  situation  of  the 
work,  but  in  doing  so  to  dispense  with  part  of  it  (Herron  v.  Rathmines  and 
Raihgar  Improvement  CommixsionerSy  [1892]  A.  C.  498,  pp.  617,  518). 

The  expression  '*  deviation  "  in  this  section  is  to  be  taken  with  reference 
to  the  line  of  railway  only,  and  not  to  lands  required  for  collateral  purposes 
{Doe  d.  Amiitstead  v.  North  Staffordshire  Rail.  Co.  (1851),  16  Q.  B.  526, 
p.  557).  Lands  outside  the  limits  of  deviation  may,  therefore,  be  taken  if 
required  (Crawford  v.  ChesUr  and  Holyhead  Rail.  Co.  (1847),  11  Jur.  917  ; 
Fittck  V.  London  and  South  Western  Rail.  Co.  (1890),  44  Ch.  D.  330  ;  and 
see  notes  to  s.  18  of  the  Lands  Clauses  Consolidation  Act,  1845,  atitey 
p.  33). 

uc.  V 
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Sect.  15. 

Note. 


"From  the  line  delineated." — On  the  deposited  plana,  the  ordinaiy 
mode  is  to  lay  down  the  line  of  railway  by  making  a  dark  line  along  what  is 
proposed  to  be  the  centre  of  the  railway  and  then  to  make  dotted  lines 
outside  to  mark  the  limits  of  deviation,  which  limits  are  fixed.  The 
deviation  referred  to  in  this  section  is  from  that  dark  line,  /.«.,  from  the 
middle  of  the  original  line  of  railway,  and  in  calculating  that  deviation 
the  distance  is  measured  from  the  middle  line  of  the  railway  as  actually  laid 
down  to  the  medium  filum  rhr,  of  the  original  railway  as  shown  on  the  plan 
(/)o€  d.  ArmitMead  v.  North  StafordHhire  Rail.  Co.  (1851),  16  Q.  B.  526  ; 
Doe  d.  Payne  v.  Bristol  and  Exeter  Rail.  Co.  (1840),  6  M.  &  W.  .320: 
Fitick  V.  London  and  South  Wentem  Rail,  Co.  (1890),  44  Ch.  D.  330, 
pp.  337,  338). 

The  power  of  deviation  does  not  extend  to  the  widening  of  an  existing 
line  ;  a  company  empowered  to  widen  their  line  cannot  make  the  widening 
one  hundred  yards  from  the  existing  line  (Finck  v.  London  and  South  WeMem 
Rail.  Co.  (1890),  44  Ch.  D.  330). 

An  agreement  made  with  a  landowner  as  to  making  certain  approaches 
to  his  property,  in  consideration  of  his  not  opposing  the  projected  rail?ray, 
will  not  prevent  the  company  from  deviating  so  that  the  line  of  approach 
will  require  to  be  altered  (Wood  v.  Staffordshire  Rail.  Co.  (1849),  1  Macn. 
&  G.  278). 

If  the  line  is  constructed  beyond  the  limits  of  deviation,  a  landowner,  on 
part  of  whose  land  the  line  beyond  the  limits  is  constructed,  has  no  remedy 
by  action  in  respect  thereof  if  his  lands  are  included  in  the  parliamentary 
plans  and  are  reasonably  necessary  for  the  completion  of  the  company^s 
works,  unless  he  can  show  that  he  has  suffered  special  damage.  If  the 
public  are  injured,  the  Attorney-General  might  apply  to  the  court  to 
restrain  the  deviation  (Finck  v.  London  and  South  Western  Rail.  Co.  (1890), 
44  Ch.  D.  330,  p.  350;  and  see  Watkins  v.  Great  Northern  Rail.  Co. 
(1851),  16Q.  B.  961). 

If  the  company  keep  within  the  limits  of  deviation,  an  information  will 
not  lie  at  the  suit  of  the  Attorney-General  to  restrain  them  because  of  an 
apprehension  that  great  inconvenience  and  risk  will  be  caused  to  the  public, 
unless  the  company  can  be  shown  to  have  used  their  powers  capriciously 
(Attorney-General  v.  Great  Western  Rail.  Co.  (1866),  14  W.  R.  726). 

"Town." — See  s.  11  of  this  Act,  note,  "  Town,"  and  see  notes  to  ss.  93 
and  128  of  the  Lands  Clauses  Consolidation  Act,  1845,  ante,  pp.  227,  261. 


Works  to  be 
executed. 


Inclined 
planes,  etc. 


16.  Subject  to  the  provisions  and  restrictions  in  this  and  the 
special  Act,  and  any  Act  incorporated  therewith,  it  shall  be  lawful 
for  the  company,  for  the  purpose  of  constructing  the  railway, 
or  the  accommodation  works  connected  therewith,  hereinafter 
mentioned,  to  execute  any  of  the  following  works ;  (that  is 
to  say,) 

They  may  make  or  construct  in,  upon,  across,  under,  or  over 
any  lands,  or  any  streets,  hills,  valleys,  roads,  railroads,  or 
tramroads,  rivers,  canals,  brooks,  streams,  or  other  waters, 
within  the  lands  described  in  the  said  plans,  or  mentioned  in 
the  said  books  of  reference  or  any  correction  thereof,  such 
temporary  or  permanent  inclined  planes,  tunnels,  embank- 
ments, aqueducts,    bridges,  roads,  ways,  passages,  conduits, 


Power  to  Construct  Railways.  291 

drains,   piers,   arches,   cuttings,   and   fences,   as  they  think     Sect.  16 
proper  ; 
They  may  alter  the  course  of  any  rivers  not  navigable,  brooks,  Alteration  of 
streams,  or  watercourses,  and  of  any  branches  of  navigable  riverB,  etc. 
rivers,  such  branches  not  being  themselves  navigable,  within 
such  lands,  for  the  purpose  of  constructing  and  maintaining 
tunnels,  bridges,  passages,  or  other  works  over  or  under  the 
same,  and  divert  or  alter,  as  well  temporarily  as  permanently, 
the  course  of  any  such  rivers  or   streams  of  water,  roads, 
streets,  or  ways,  or  raise  or  sink  the  level  of  any  such  rivers 
or  streams,  roads,  streets,  or  ways,  in  order  the  more  con- 
veniently to  carry  the  same  over  or  under  or  by  the  side  of 
the  railway,  as  they  may  think  proper  ; 

They  may  make  drains  or  conduits  into,  through,  or  under  any  DraiM,  etc. 

lands  adjoining   the  railway,  for  the  purpose  of  conveying 

water  from  or  to  the  railway  ; 
They  may  erect  and  construct  such  houses,  warehouses,  offices,  Warehouses, 

and     other     buildings,     yards,     stations,     wharfs,    engines, 

machinery,  apparatus,  and  other  works  and  coveniences,  as 

they  think  proper  ; 
They  may  from  time  to  time  alter,  repair,  or  discontinue  the  Alterations 

before-mentioned  works  or  any  of  them,  and  substitute  others  *"   repairs. 

in  their  stead  ;  and 

They  may  do  all  other  acts  necessary  for  making,  maintaining,  General 
altering,  or  repairing,  and  using  the  railway  :  power. 

Provided  always,  that  in  the  exercise  of  the  powers  by  this  or  Proviso  as  to 
the  special  Act  granted  the  company  shall  do  as  little  damage  as  ^*™*«®»- 
can  be,  and  shall  make  full  satisfaction,  in  manner  herein  and  in 
the  special  Act,  and  any  Act  incorporated  therewith,  provided, 
to  all  parties  interested,  for  all  damage  by  them  sustained  by  reason 
of  the  exercise  of  such  i)Owers. 

"  For  the  purpose  of  constnictiiig  the  railway." — The  powers 
given  in  this  section  are  subject  to  the  provisions  as  to  making  compen- 
sottion  for  the  land  taken  and  for  the  damage  caused  by  these  works.  If 
the  lands  are  required  for  any  of  the  purposes  of  this  section  the  company 
may  take  them,  provided  they  are  lands  authorised  to  be  taken.  Thus  they 
may  take  lands  outside  the  limits  of  deviation  for  the  purpose  of  making  a 
station  {Cother  v.  Midlatul  EaiL  Co.  (1848),  5  Rail.  Cas.  187).  They  may  take 
land  within  the  limits  of  deviation  for  the  purpose  of  making  a  communi- 
cation by  a  line  of  rails  between  the  railway  and  a  river  {S(idd  v.  Maldon^  etc, 
RiiiL  Co.  (1851),  6  Ex.  143),  and  for  the  purpose  of  making  a  new  public 
footpath  in  substitution  for  an  old  one  {Rangeley  v.  Midland  Rail.  Co. 
(1868),  L.B.  3  Ch.  306).  As  to  what  lands  are  authorised  to  be  taken,  and  as 
to  what  are  the  purposes  of  an  undertaking,  see  notes  to  s.  18  of  the  Lands 
Clauses  Consolidation  Act,  1845,  p.  30,  et  seq. 
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Sect.  Id.  If  the  company  enter  upon  the  land  for  the  purpose  of  constructing  any 

■j^  ~  of  the  works  before  making  compensation,  they  will  be  liable  to  be 
restrained  by  injunction  (Ramsden  v.  Manchester^  etc.  Rail.  Co.  (1848), 
1  Ex.  723  ;  Rangeley  v.  Midland  Rail.  Co.  (1868),  L.  K.  3  Ch.  306,  and  caaes 
cited  in  the  notes  to  s.  84  of  the  Lands  Clauses  Consolidation  Act,  1845, 
ajite,  p.  203. 

"  Or  the  accommodation  works." — The  accommodation  works  which 
a  railway  company  are  required  to  make  will  be  found  in  s.  68,  pottt. 
Lands  required  for  accommodation  works  are  lands  required  for  the 
purposes  of  the  railway,  and  the  company  may  take  lands  compulsorily  for 
such  works  (Wilkimon  v.  Hull^  etc.  Raihnay  and  Dock  Co.  (1882), 
20  Ch.  D.  323,  and  see  Beatdmer  v.  London  and  North  Western  Rail.  Co. 
(1849),  1  Macn.  &  Q.  112).  If  they  have  taken  land  for  the  purpose 
of  the  railway  itself  and  afterwards  use  it  for  accommodation  works,  they 
will  be  entitled  to  retain  it  {Lord  Beauchamp  v.  Great  Western  Rail.  Co. 
(1868),  L.  B.  3  Ch.  745).  The  lands  may  be  taken  for  accommodation 
purposes,  even  although  the  owner  objects  and  does  not  desire  the  accom- 
modation, if  such  accommodation  is  reasonably  necessary  {Dmcling  v.  Pouty- 
pool,  etc.  Rail.  Co.  (1874),  L.  R.  18  Eq.  714). 

Sub-section  L  —  Construction  in  streets^  etc.  —  The  first  clause  of 
this  section  is  not  limited  by  the  second  so  as  to  prevent  the  company 
partially  impeding  the  course  of  a  navigable  river,  as  the  promoters  are 
authorised  to  execute  their  works  in  navigable  rivers.  They  cannot, 
however,  permanently  or  temporarily,  divert  or  alter  the  whole  of  such  a 
river  {Abraham  v.  Great  Northern  Rail.  Co.  (1851),  16  Q.  B.  586). 

Under  similar  provisions  in  a  special  Act  a  x^way  company  was  held 
entitled  to  make  temporary  bridges  over  a  canal,  and  in  so  doing  to  drive  piles 
into  it  for  the  purpose  of  taking  earth  over,  although  subsequent  provisions 
dealing  with  bridges  for  carrying  the  railway  over  the  canal  prevented  the 
company  from  doing  anything  to  obstruct  the  navigation  {London  and 
Birmingham  Rail.  Co.  v.  Grand  Junction  Canal  (1835),  1  Bail.  Cas.  224). 
Notwithstanding  provisions  as  so  permanent  bridges  temporary  ones  may 
be  erected  if  reasonably  required  {Priestley  v.  Manchester  ami  Leeds 
Rail.  Co.  (1840),  2  Bail.  Cas.  134). 

Sub-section  H. — Direrson  of  roads  and  rivers. — Although  railway  com- 
panies are  authorised  to  divert  roads  and  rivers  "  as  they  may  think  proper,*' 
the  courts  have  construed  the  section  as  a  whole.  The  works  must  be  done 
for  the  purpose  of  constructing  the  railway,  according  to  the  beginning  of 
the  section,  and  they  must  be  ''  necessary  for  making  *'  the  railway  according 
to  the  last  sub-section.  The  discretion  vested  in  the  railway  company  is 
limited  by  the  fact  that  the  diversion  must  be  necessary  and  not  merely 
more  convenient  or  economical.  Thus  if  a  railway  crosses  the  bend  of  a 
road  in  two  places  the  company  cannot  divert  the  road  and  make  it  go 
alongside  the  railway  and  thereby  cut  off  the  bend  merely  to  save  the 
expense  of  taking  the  road  under  or  over  the  railway  {R.  v.  Wycombe  Rail. 
Co.  (1867),  L.  B.  2  Q.  B.  310,  and  see  the  same  principle  in  Fentcick  v.  East 
London  Rail.  Co.  (1875),  L.  B.  20  Eq.  544,  p.  550  ;  Monis  v.  Tottenham  and 
Forest  Gate  Rail.  Co.,  [1892]  2  Ch.  45  ;  Lamb  v.  North,  London  Rail.  Co. 
(1869),  L.  B.  4  Ch.  522,  527  ;  London  and  North  Western  Rail.  Co.  v.  Ogireu 
District  Council  (181)9),  80  L.  T.  401).  In  Pugh  v.  Golden  Valley  Co. 
(1879),  12  Ch.  D.  274,  Fry,  J.,  applied  the  same  principle,  although 
apparently  without  approval,  to  a  case  where  a  railway  company  proposed 
to  divert  a  river  in  order  to  obviate  the  necessity  of  crossing  it  twice  with 
bridges.  When  a  railway  crosses  a  highway  without  diverting  it,  the 
crossing  must  be  by  bridge  (see  s.  46)  ;  but  if  the  road  must  be  diverted, 
either  horizontally  or  vertically,  the  railway  company  may  exercise  their 
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option  and  carry  the  road  alongside  the  railway  to  a  level  crossing  if  this     Sect.  16^ 

method  is  as  commodious  to  the  public  as  crossing  it  by  bridges  (^Attorney-         

General  v.  Ely,  etc.  Rail,  Co.  (1869),  L.  B.  4  Ch.  194,  p.  200).  Notk. 

Where  a  railway  company  proposed  to  carry  a  road  over  the  line  by 
means  of  a  square  bridge  which  would  necessitate  the  road  being  deviated, 
and  it  appeared  that  a  skew  bridge  would  carry  the  road  over  without 
deviation,  the  court  granted  an  injunction  restraining  the  company  from 
impeding  the  course  of  the  road,  and  directed  the  matter  to  be  referred  to  a 
competent  person  to  inquire  and  certify  whether  any  deviation  was  necessaiy, 
and  if  so,  how  it  might  best  be  carried  out  {Attoniey-Getieral  v.  Dorset 
Central  Bail.  Co,  (1860),  3  L.  T.  (n.s.)  608). 

As  to  crossing  roads  and  other  interference  therewith,  see  ss.  46 — 66, 
infra.  A  road  may  be  permanently  diverted,  if  necessary,  for  the  construc- 
tion of  a  railway  {Phillips  v.  London^  Brightoti  and  South  Coast  Rail,  Co. 
(1862),  4  Giff.  46),  and  if  it  is  so  diverted  and  a  new  road  substituted,  the 
old  road  will  revert  to  the  original  owner  {Marquis  of  Salisbury  v.  Great 
Northern  Rail.  Co.  (1858),  28  L.  J.  C.  P.  40). 

A  company  may  take  land  of  an  owner  in  order  to  divert  a  road  so  as  to 
diminish  the  obstruction  to  his  property,  although  the  owner  objects  and 
does  not  desire  the  diversion,  provided  such  diversion  is  reasonable  {Doic- 
ling  v.  Pontypool,  etc.  Rail.  Co.  (1874),  L.  R.  18  Eq.  714). 

The  rem^y  for  a  wrongful  diversion  of  a  road  may  be  for  a  mandamus 
to  compel  the  company  to  carry  the  road  over  the  railway  or  the  railway 
over  the  road  {R.  v.  Wycombe  Rail.  Co.  (1867),  L.  K.  2  Q.  B.  310),  or  by 
an  action  for  a  declaration  of  the  plaintiJS's  rights  and  an  injunction  that 
these  rights  shall  not  be  infringed  {Pugh  v.  Golden  Valley  Rail.  Co.  (1879), 
12  Ch.  D.  274),  or  by  information  at  tho  suit  of  the  Attorney-General, 
praying  for  an  injunction  and  that  the  company  may  be  ordered  to  make  all 
necessary  bridges  and  other  works  {Attorney-General  v.  Ely^  etc.  Rail.  Co. 
(1869),  L.  B.  4  Ch.  194). 

Sub-section  m. — Dtnins  or  conduits. — Where  a  railway  company  had  made 
an  artifical  cutting  to  carry  away  water  coming  on  to  their  line  by  reason  of 
their  having  tapped  the  subterranean  source  of  a  stream,  a  person  who  had 
rights  in  the  original  stream  and  afterwards  used  the  water  in  the  artificial 
cutting,  was  held  not  to  have  acquired  any  rights  by  prescription  in  the 
artificial  stream  nor  as  an  accommodation  work,  as  it  was  made  for  the 
benefit  of  the  company  {McEvoy  v.  Great  Northern  Rail.  Co.,  [19001  2  I.B. 
325). 

Sub-section  V. — Alteration  and  repairs. — The  expression  *'  from  time  to 
time  "  means  that  the  railway  company  can  alter  their  works,  and  substitute 
others  at  any  time  after  the  period  has  elapsed  which  has  been  fixed  for  the 
completion  of  the  works.  In  so  doing  they  may  interfere  with  easements  of 
adjoining  owners,  who  however  are  entitled  to  be  compensated.  Thus,  it 
was  held  by  the  Court  of  Appeal  that  a  railway  company  can  alter  their 
station  by  removing  a  parcel  office,  and  erecting  a  new  one  on  a  different 
site,  and  in  so  doing  interfere  with  the  ancient  lights  of  private  persons 
{Emsley  v. North  Eastern  Rail.  Co.,  [1896]  1  Ch.  418).  In  a  Scotch  case  before 
the  Railway  and  Canal  Commission  it  has  been  held  that  a  railway  company 
have  no  power  under  the  similar  provision  in  the  Scotch  Bailway  Clauses  Act, 
to  alter  a  bridge  over  their  railway,  on  which  is  a  public  road  vested  in  a  local 
authority,  without  the  consent  of  that  authority  {Arbroath  Corporation  v. 
Caledonian  Rail.  Co.  (1898),  10  By.  &  Can.  Traff.  Cas.  252). 

«  All  other  acts  necessary." — The  works  if  they  are  to  cause  a  nuisance 
or  otherwise  injure  the  property  of  neighbours  must  be  necessary,  and  not 
merely  convenient  and  more  economical  to  the  company.     Thus  the  erection 
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Sect.  16.      and  working  of  a  mortar  mill  causing  a  nuisance  will  be  restrained  by 

injunction,  although  the  company  can  thereby  make  the  mortar  more  cheaply 

NoTK.  than  they  can  buy  it  (Fepnriek  v.  East  London  Rail.  Ok  (1875),  L.  R.  20  Eq. 
544),  following  the  principles  laid  down  in  the  cases  as  to  diversions  of 
roads. 

Generally,  however,  where  an  Act  of  Parliament  authorises  the  execution 
of  certain  works,  that  authority  includes  everything  reasonably  necessary 
for  the  execution  of  the  works  {Harrison  v.  SotUhtrark  and  Vauxhnll  Water 
Co,,  [1891]  2  Ch.  409). 

A  railroad  joining  the  line  of  another  company  with  the  line  being 
constructed  for  the  purpose  of  more  conveniently  conveying  material  for 
constructing  the  new  line  is  not  ^'necessary"  {Morris  v.  Tottenham  and 
Forset  Gate  Rail.  Co,,  [1892]  2  Ch.  47). 

"As  little  damaire  as  can  be." — This  expression  does  not  imply  that 
the  work  when  done  shall  cause  as  little  damage  as  can  be,  but  that  in  the 
execution  of  the  work  as  little  damage  as  possible  shall  be  done  (R.  v.  East 
and  West  India  Docks,  etc.  Rail.  Co.  (1853),  2  E.  &  B.  466).  If  the  works 
are  not  necessary,  the  mere  fact  that  they  have  been  done  in  such  a  way  as 
to  cause  the  least  possible  damage  will  be  no  answer  to  an  action  for  injunc- 
tion (Fefiv:irk  v.  East  London  Rail.  Co.  (1875),  L.  R.  20  Eq.  544,  p.  549). 
But  if  the  works  are  necessary,  it  is  left  to  the  option  of  the  company  how 
they  shall  carry  them  out,  and  if  they  act  with  bona  fides  they  will  not  be 
restrained,  because  they  might  have  constructed  works  which  would  cause 
less  inconvenience  to  private  persons  {R.  v.  East  and  West  Ittdia  Dork  Co. 
(1853),  2  E.  &  B.  466  ;  Birmingham  Watenrorks  Co.  v.  London  and  North 
Western  Rail.  Co.  (1861),  4  L.  T.  (n.s.)  398  ;  Attorney 'Genera  I  v.  Ely,  etc. 
Rail.  Co.  (1869),  L.  R.  4  Ch.  194  ;  London,  Brighton  and  South  Coast  Rail. 
Co,  V.  Truman  (1885),  11  App.  Ca«.  45).  The  same  principle  is  applicable 
to  all  statutory  undertakings  (see,  for  example,  Roderick  v.  Aston  Loral 
Board  (1877),  5  Ch.  D.  328),  unless  there  is  a  limitation  on  the  exercise  of 
the  power  (3/e/ropo/i tow  Asylum  Distrirt  v.  Hill  (1881),  6  App.  Cas.  193; 
and  see  cases  cited  in  the  notes  to  s.  17  of  the  Electric  Lighting  Act,  1882, 
post).  But  when  lands  are  required  for  temporary  purposes  the  owner  may 
require  the  company  to  take  other  land  as  more  convenient  (ss.  31  and  35, 
infra). 

Subsidettce. — As  the  company  have  the  option  of  determining  what  works 
they  shall  construct,  they  must  in  the  construction  do  as  little  damage  as  can 
be,  and  must  take  steps  to  prevent  injury  to  adjacent  property.  Thus,  in 
making  a  tunnel,  they  ought  to  underpin,  or  take  other  means  to  prevent 
the  subsidence  of  houses  and  buildings  adjacent  {Freehold  General  Land 
Co.  V.  Metropolitan  Distrirt  Rail,  Co.  (1866),  14  L.  T.  (N.t*.)  96),  and 
generally  in  making  a  railway  the  company  ought  to  take  reasonable  precau- 
tions not  to  injure  adjoining  houses.  If  they  do  not  take  such  precautions 
the  court  will  grant  an  injunction  restraining  the  negligent  use  of  their 
powers,  and  will  appoint  a  surveyor  to  report  as  to  what  is  necessary  to 
secure  the  premises,  and  will  order  an  inquiry  as  to  damages  {Biscoe  v.  Great 
Eastern  Rail.  Co.  (1873),  L.  R.  16  Eq.  636,  and  see  cases  cited  in  notes  to 
s.  68  of  the  Lands  Clauses  Consolidation  Act,  1845,  under  title  ^*  Remedy  by 
action,'*  ante,  p.  117). 

Floods. — The  company  must  also  execute  their  works  so  as  to  prevent 
damage  by  flooding,  if  they  can  do  so  by  exercising  proper  caution  {Geddis  v. 
Proprietors  of  Bann  Reservoir  (1878),  3  App.  Cas.  430  ;  Ixitrrenre  v.  Great 
Northern  Rail.  Co.  (1851),  16  Q.  B.  643;  and  see  Attorney -General  v. 
Fumess  Rail.  Co.  (1878),  38  L.  T.  (.N.s.)  555).  If  in  diverting  a  brook 
sufficient  drains  are  not  made,  so  that  a  mine  is  afterwards  flooded,  an 
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actioa  will  lie  against  the  company  (Bagtmll  v.  London  and  North  We^Urn     Sect.  16. 

Aij7.  Co.  (1861),  7  H.  &  N.  423).  

Note. 
Omructing  rivers. — If  under  a  special  Act  a  company  are  authorised 
to  make  bridges  over  rivers  or  brooks,  and  there  are  no  special  provisions 
as  to  such  bridges,  the  company  will  be  restrained  from  erecting  bridges  of 
such  height  and  dimensions  as  will  interfere  with  the  rights  of  the  public 
or  of  private  individuals,  unless  the  railway  cannot  be  constructed  except 
by  constructing  such  bridges  (Manser  v.  North  Easteni  Rail.  Co.  (1841), 
2  RaU.  Cas.  380 ;  Coats  v.  Clarefice  Rail.  Co.  (1830),  1  R.  &  M.  181). 

"Make  ftill  satis&ctioiL" — The  principles  of  compensation  for  in- 
juriously affecting  land  will  be  found  in  the  notes  to  s.  68,  ante,  p.  1 15,  of 
the  Lands  Clauses  Consolidation  Act,  1845  ;  and  see  note  to  s.  6  of  this 
Act,  supra,  p.  283. 

Potcet  to  repair  accidents. — It  may  be  here  noticed  that  the  Railway 
Regulation  Act,  1842  (5  &  6  Vict.  c.  55),  ss.  14,  15,  gives  power  to  railway 
companies  to  enter  upon  and  to  take  land  for  the  purpose  of  repairing 
accidents,  and  for  purposes  of  safety,  making  full  compensation  in  respect 
thereof. 

The  Railway-  Regulation  Act,  1842. 

14.  And  whereas  it  is  essential  for  the  public  safety  and  also  for  the  Power  for 
proper   maintenance   of   railways   in   a  state  of   efficiency  for   the  public  railway  com- 
ser\'ice,  that  railway  companies  should  have  the  power  in  case  of  accidents  panies  to 

or  slips  happening  or  being  apprehended  to  their  cuttings  and  embankments  ®°^®r  ^^^ 
or  other  works,  to  enter  upon  the  lands  adjoining  their  respective  railways  j  ^j*"iJJ^ 
for  the  purpose  of  repairing  or  renewing  the  same,  and  to  do  such  works  as  ji^^f^ 
may  be  necessary  for  the  purpose  :  Be  it  therefore  enacted,  that  it  shall  be  accidents, 
lawful  for  the  lords  of  the  said  committee  (a)  to  empower  any  railway 
company,  in  case  of  any  accident  or  slip  happening  or  being  apprehended 
to  any  cutting,  embankment,  or  other  work  belonging  to  them,  to  enter 
upon  any  lands  adjoining  their  railway  for  the  purpose  of  repairing  or 
preventing  such  accident,  and  to  do  such  works  as  may  be  necessary  for  the 
purpose :  Provided  always,  that  in  case  of  necessity  if  shall  be  lawful  for 
any  railway  company  to  enter  upon  such  lands,  and  do  such  works  as  afore- 
said, without  having  obtained  the  previous  sanction  of  the  lords  of  the  said 
committee  (a)  ;  but  in  every  such  case  such  railway  company  shall,  within 
forty-eight  hours  after  such  entry,  make  a  report  to  the  lords  of  the  said 
conuoaittee,  specifying  the  nature  of  such  accident  or  apprehended  accident, 
and  of  the  works  necessary  to  be  done,  and  such  powers  shall  cease  and 
determine  if  the  lords  of  the  said  committee  («)  shall,  after  considering  the 
said  report,  certify  that  their  exercise  is  not  necessary  for  the  public  safety  : 
Provided  also,  that  such  works  shall  be  as  little  injurious  to  the  said  adjoining 
lands  as  the  nature  of  the  accident  or  apprehended  accident  will  admit  of, 
and  shall  be  executed  with  all  possible  dispatch  ;  and  full  compensation 
shall  be  made  to  the  owners  and  occupiers  of  such  lands  for  the  loss  or 
injury  or  inconvenience  sustained  by  them  respectively  by  reason  of  such 
works,  the  amount  of  which  compensation,  in  case  of  any  dispute  about  the 
same,  shall  be  settled  in  the  same  manner  as  cases  of  disputed  compensation 
are  directed  to  be  settled  by  the  Acts  relating  to  the  railway  on  which  such 
works  may  become  necessary  :  Provided  always,  that  no  land  shall  be  taken 
permanently  by  any  railway  company  for  such  works  without  a  certificate 
from  the  lords  of  the  said  committee  (a)  as  hereinafter  described. 

(a)  The  Board  of  Trade. 

15.  And  whereas  by  various  Acts  relating  to  railways  compulsory  powers  Compulsory 
are  given  to   railway  companies  of  purchasing  and  taking  lands  for  the  powers  of 

taking  land 
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Sect  16. 

Note. 

for  the 
purpoBes  of 
railways 
extended, 
where 
thought 
neceiwary 
for  safety 
by  Boara 
of  Trade. 


construction  of  such  railways,  and  it  is  provided  that  such  compulsory 
powers  shall  not  be  exercised  after  the  expiration  of  certain  limited  periods 
from  the  passing  of  the  said  Acts :  And  whereas  it  is  sometimes  found 
necessary  for  the  public  safety  that  additional  land  should  be  taken  after 
the  expiration  of  such  periods  for  the  purpose  of  giving  increased  width  to 
the  embankments  and  inclination  to  the  slopes  of  railways,  or  for  making 
approaches  to  bridges  or  archways,  or  for  doing  such  works  for  the  repair 
or  prevention  of  accidents  as  are  hereinbefore  described  :  Be  it  therefore 
enacted,  that  in  every  case  in  which  the  lords  of  the  said  committee  shall 
certify  that  the  public  safety  requires  additional  land  to  be  taken  by  any 
railway  company  for  such  purposes  as  aforesaid,  the  compulsory  powers  of 
purchasing  and  taking  land  contained  in  the  Act  or  Acts  of  such  railway 
company,  together  with  all  the  clauses  and  provisions  relative  thereto,  shall, 
as  reganis  such  portion  or  portions  of  land  as  are  mentioned  in  the  certificate 
of  the  lords  of  the  said  committee,  revive  and  be  in  fidl  force  for  such 
further  period  as  shall  be  mentioned  in  such  certificate  :  Provided  'always, 
that  any  railway  company  applying  to  the  lords  of  the  said  committee  for 
any  such  certificate  shall  give  fourteen  days'  notice  in  writing,  in  the  manner 
prescribed  by  the  Act  or  Acts  of  such  company  for  serving  notices  on  land- 
owners, of  their  intention  to  make  such  application,  to  all  the  parties 
interested  in  such  lands,  or  such  of  them  as  shall  be  known  to  the  company, 
and  shaU  state  in  such  notice  the  particulars  of  the  lands  required  ;  and  if 
any  of  such  parties  interested  shall  apply  within  the  said  period  of  fourteen 
days  to  the  lords  of  the  said  committee,  such  party  shall  be  heard  by  them 
before  any  such  certificate  is  given  :  Provided  also,  that  where  any  such 
application  shall  have  been  made  by  any  railway  company  to  the  lords  of 
the  said  committee,  upon  which  application  any  such  certificate  shall  have 
been  refused,  the  directors  of  such  railway  company  shall,  if  required  by 
the  lords  of  the  said  committee,  repay  to  the  party  resisting  such  appli- 
cation any  expenses  which  he  or  they  may  have  incurred  in  resisting  such 
application. 


Works  below 
high-water 
mark  not  to 
be  executed 
without  the 
consent  of 
the  Lords 
of  the 
Admiralty. 


17.  It  shall  not  be  lawful  for  the  company  to  construct  on 
the  shore  of  the  'sea,  or  of  any  creek,  bay,  arm  of  the  sea,  or 
navigable  river  communicating  therewith,  where  and  so  far  up 
the  same  as  the  tide  flows  and  reflows,  any  work,  or  to  construct 
any  railway  or  bridge  across  any  creek,  bay,  arm  of  the  sea,  or 
navigable  river,  where  and  so  far  up  the  same  as  the  tide  flows 
and  reflows,  without  the  previous  consent  of  her  Majesty  [^her 
heirs  and  sttccessors]  (a),  to  be  signified  in  writing  under  the 
hands  of  two  of  the  commissioners  of  her  Majesty's  woods,  forests, 
land  revenues,  works,  and  buildings,  and  of  the  lord  high  admiral 
of  the  United  kingdom  of  Great  Britain  and  Ireland,  or  the  com- 
missioners for  executing  the  ofiice  of  lord  high  admiral  aforesaid 
for  the  time  being,  to  be  signified  in  writing  under  the  hand  of 
the  Secretary  of  the  Admiralty,  and  then  only  according  to  such 
plan  and  under  such  restrictions  and  regulations  as  the  said 
commissioners  of  her  Majesty's  woods,  forests,  land  revenues, 
works,  and  buildings,  and  the  said  lord  high  admiral,  or  the  said 
commissioners,  may  approve  of,  such  approval  being  signified  as 
last  aforesaid  ;  and  where  any  such  work,  railway,  or  bridge  shall 
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have  been  constructed  it  shall  not  be  kwi'ul  for  the  company  at  Sect.  17. 
any  time  to  alter  or  extend  the  same  without  obtaining,  previously 
to  making  any  such  alteration  or  extension,  the  like  consents  or 
approvals  ;  and  if  any  such  work,  railway,  or  bridge  shall  be 
commenced  or  completed  contrary  to  the  provisions  of  this  Act, 
it  shall  be  lawful  for  the  said  commissioners  of  her  Majesty's 
woods,  forests,  land  revenues,  works,  and  buildings,  or  the  said 
high  admiral,  or  tho  said  commissioners  for  executing  the  office 
of  lord  high  admiral,  to  abate  and  remove  the  same,  and  to  restore 
the  site  thereof  to  its  former  condition,  at  the  cost  and  charge  of 
the  company  ;  and  the  amount  thereof  may  be  recovered  in  the 
same  manner  as  a  penalty  is  recoverable  against  the  company. 

(a)  Bepealed  by  the  Statute  Law  Beyiuoii  Act,  1891. 

The  above  section  is  now  to  be  read  as  if  the  name  of  the  Board  of 
Trade  were  inserted  instead  of  the  lord  high  admiral  or  the  commissioners 
for  executing  that  office  (Harbours  Transfer  Act,  1862  (25  &  26  Vict, 
c.  69),  ss.  2,  6). 

18.  It  shall  be  lawful  for  the  company,  for  the  purpose  of  Alteration  of 
constructing   the  railway,  to  raise,  sink,  or  otherwise  alter  the  pipee,  etc. 
position  of  any  of  the   watercourses,  water  pipes,  or   gas  pipes 
belonging  to  any  of  the  houses  adjoining  or  near  to  the  railway, 

and  also  the  mains  and  other  pipes  laid  down  by  any  company  or 
society  who  may  furnish  the  inhabitants  of  such  houses  or  places 
with  water  or  gas,  and  also  to  remove  all  other  obstructions  to 
such  construction,  so  as  the  same  respectively  be  done  with  as 
little  detriment  and  inconvenience  to  such  company,  society,  or 
inhabitants  as  the  circumstances  will  admit,  and  be  done  under 
the  superintendence  of  the  company  to  which  such  water  pipes  or 
gas  pipes  belong,  and  of  the  several  commissioners  or  trustees  or 
persons  having  control  of  the  pavements,  sewers,  roads,  streets, 
highways,  lanes,  and  other  public  passages  and  places  within  the 
parish  or  district  where  such  mains,  pipes  or  obstructions  shall  be 
situate,  or  of  their  surveyor,  if  they  or  he  think  fit  to  attend,  after 
receiving  not  less  than  forty-eight  hours'  notice  for  that  purpose. 

19.  Provided  always,  that  it  shall  not  be  lawful  for  the  com-  Company  not 
pany  to  remove  or  displace  any  of  the  mains  or  pipes  (other  than  p^ipea^unui 
private  service  pipes),  syj)hon8,  plugs,  or  other  works  belonging  to  they  have 
any  such  company  or  society,  or  to  do  anything  to  impede  the  oijjgjj^^'^ 
passage  of  water  or  gas  into  or  through  such  mains  or  pipes,  until 

good  and  sufficient  mains  or  pipes,  syphons,  plugs,  and  all  other 
works  necessary  or  proper  for  continuing  the  supply  of  water  or 
gas  as  sufficiently  as  the  same  was  supplied  by  the  mains  or  pipes 
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S«ct^9.  proposed  to  be  removed  or  displaced,  shall,  at  the  expense  of  the 
companj,  have  been  first  made  and  laid  down  in  lieu  thereof,  and 
be  ready  for  use,  in  a  position  as  little  varjring  from  that  of  the 
pipes  or  mains  proposed  to  be  removed  or  displaced  as  may  be 
consistent  with  the  construction  of  the  railway,  and  to  the  satis- 
faction of  the  surveyor  or  engineer  of  such  water  or  gas  company 
or  society,  or,  in  case  of  disagreement  between  such  surveyor  or 
engineer  and  the  company,  as  a  justice  shall  direct. 


Pipes  not  to 
be  laid  con- 
trary to  any 
Act,  and 
eighteen 
inches  sur- 
face road  to 
be  retained. 


20.  I^  shall  not  be  lawful  for  the  company  to  lay  down  any 
such  pipes  contrary  to  the  regulations  of  any  Act  of  Parliament 
relating  to  such  water  or  gas  company  or  society,  or  to  cause  any 
road  to  be  lowered  for  the  }mr})Oses  of  the  railway,  without  leaving 
a  covering  of  not  loss  than  eighteen  inches  from  the  surface  of  the 
road  over  such  mains  or  pipes. 


Company  to 
make  good 
all  damage. 


21.  The  company  shall  make  good  all  damage  done  to  the 
property  of  the  water  or  gas  company  or  society  by  the  dis- 
turbance thereof,  and  shall  make  full  compensation  to  all  parties 
for  any  loss  or  damage  which  they  may  sustain  by  reason  of  any 
interference  with  the  mains,  pipes,  or  works  of  such  water  or  gas 
company  or  society,  or  with  the  private  service  pipes  of  any  person 
supplied  by  them  with  water. 


When  railway 
crosses  pipes, 
company  to 
make  a 
culvert. 


22.  If  it  shall  be  necessary  to  construct  the  railway  or  any  of 
the  works  over  any  mains  or  pipes  of  any  such  water  or  gas  com- 
pany or  society,  the  company  shall,  at  their  own  expense,  construct 
and  maintain  a  good  and  sufficient  culvert  over  such  main  or  pipe, 
so  as  to  leave  the  same  accessible  for  the  purpose  of  repairs. 


Penalty  for 
obstructing 
supply  of  gas 
or  water. 


23.  If  by  any  such  operations  as  aforesaid  the  company  shall 
interrupt  the  supply  of  any  water  or  gas  they  shall  forfeit  twenty 
pounds  for  every  day  that  such  supply  shall  be  so  interrupted,  and 
such  penalty  shall  be  appro[)riated  to  the  benefit  of  the  poor  of  the 
parish  in  which  such  obstruction  shall  occur,  in  such  manner  as 
the  overseers  of  the  poor  of  the  parish  shall  direct. 


Penalty  for 
obstructing 
construction 
of  railway. 


24t  If  aiiy  person  wilfully  obstruct  any  person  acting  under 
the  authority  of  the  company  in  the  lawful  exercise  of  their  power 
in  setting  out  the  line  of  the  railway,  or  pull  up  or  remove  any 
poles  or  stakes  driven  into  the  ground  for  the  purpose  of  so  setting 
out  the  line  of  the  railway,  or  deface  or  destroy  any  marks  made 
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for  the  same  purpose,  he  shall  forfeit  a  sura  not  exceeding  five     Sect.  24. 
pounds  for  every  such  offence. 

o  o  o  o  o 

Sections  25 — 28  deal  with  drainage  of  land  in  Ireland.  Section  29  deals 
with  mannfactones  in  Ireland. 

And  with  respect  to  the  temporary  occupation  of  lands  near 
the  railway  during  the  construction  thereof,  be  it  enacted  as 
follows : 

This  heading  covers  ss.  30 — 44. 

30-  Subject  to  the  provisions  herein  and  in  the  special  Act  Company 
contained,  it  shall  be  lawful  for  the  company,  at  any  time  before  JJImp^arSy 
the  expiration  of  the  period  by  the  special  Act  limited  for  the  private  roads 
completion  of  the  railway,  to  enter  upon  and  use  any  existing  hundred 
private  road,  being  a  road  gravelled  or  formed  with  stones  or  y*rds  of  the 
other  hard  materials,  and  not  being  an  avenue  or  a  planted  or 
ornamental  road,  or  an  approach  to  any  mansion  house,  within  the 
prescribed  limits,  if  any,  or,  if  no  limits  be  prescribed,  not  being 
more  than   five  hundred   yards   distant   from   the   centre  of  the 
railway  as  delineated  on  the  plans  ;  but  before  the  company  shall 
enter  upon  or  use  any  such  existing  road  they  shall  give  three 
weeks'  notice  of  their  intention  to  the  owners  and  occupiers  of 
such  road,  and  of  the  lands  over  which  the  same  shall  pass,  and 
shall  in  such  notice  state  the  time  during  which,  and  the  purposes 
for  which,  they  intend  to  occupy  such  road,  and  shall  pay  to  the 
owners  and  occupiers  of  such  road,  and  of  the  lands  through  which 
the  same  shall  pass,  such  com[)ensation  for  the  use  and  occupation 
of  such  road,  either  in  a  gross  sum  of  money  or  by  half-yearly 
instalments,  as  shall  be  agreed  upon  between  such  owners  and 
occupiers  respectively  and  the  company,  or  in  case  they  differ 
about  the  compensation  the  same  shall  be  settled  by  two  justices, 
in  the  same   manner   as   any  compensation   not  exceeding  fifty 
pounds  is  directed  to  be  settled  by  the  said  Lands  Clauses  Con- 
solidation Act  (a). 

(a)  See  ss.  22,  24  of  that  Act,  ante,  pp.  48,  52. 

31.  It  shall  be  lawful  for  the  owners  and  occupiers  of  any  such  Power  to 
road,  and  of  the  lands  over  which  the  same  passes,  within  ten  ^^1"™°©! 
days  after  the  service  of  the  aforesaid  notice,  by  notice  in  writing  road  and  land 
to  the  company  to  object  to  the  company  making  use  of  such  road,  ^her  roads** 
on  the  ground  that  other  roads,  such  as  the  company  are  herein-  should  he 
before  authorised  to  use  for  the  purposes  aforeiiaid,  or  that  some 


price. 
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Sect^^  public  road  would  be  more  fitting  to  be  used  for  the  same  ;  and 
upon  the  objection  being  so  made  such  proceedings  may  be  had 
as  are  hereinafter  mentioned  with  respect  to  lands  temporarily 
occupied  by  the  company  in  respect  of  which  three  weeks'  notice 
is  hereinafter  required  to  be  given  (a),  and  in  the  same  manner 
as  if  in  the  provisions  relative  to  such  proceedings  the  word  road  or 
roads,  or  the  words  road  and  the  land  over  which  the  same  passes, 
as  the  case  may  require,  had  been  substituted  in  such  provisions 
for  the  word  lands  (6). 

(a)  See  88.  32,  33. 
(6)  Sections  35 — 38. 

^T^^tft^  32.  Subject  to  the  provisions  herein  and  in  the  special  Act 

porary  poe-  contained,  it  shall  be  lawful  for  the  company,  at  any  time  before 
Umd^wth  t  ^^^  expiration  of  the  period  by  the  special  Act  limited  for  the 
previous  completion  of  the  railway,  without  making  any  previous  payment, 
paprment  of  tender,  or  deposit,  to  enter  upon  any  lands  within  the  prescribed 
limits,  or,  if  no  limits  be  prescribed,  not  being  more  than  two 
hundred  yards  distant  from  the  centre  of  the  railway  as  delineated 
on  the  plans,  and  not  being  a  garden,  orchard,  or  plantation 
attached  or  belonging  to  a  house,  nor  a  park,  planted  walk,  avenue, 
or  ground  ornamentally  planted,  and  not  being  nearer  to  the 
mansion  house  of  the  owner  of  any  such  lands  than  the  prescribed 
distance,  or,  if  no  distance  be  prescribed,  then  not  nearer  than  five 
hundred  yards  therefrom,  and  to  occupy  the  said  lands  so  long  as 
may  be  necessary  for  the  construction  or  repair  of  that  portion  of 
the  railway,  or  of  the  accommodation  works  connected  therewith, 
hereinafter  mentioned,  and  to  use  the  same  for  any  of  the  following 
purposes  ;  (that  is  to  say,) 

For  the  purpose  of  taking  earth  or  soil  by  side  cuttings 
therefrom  ; 

For  the  purpose  of  depositing  spoil  thereon  ; 

For  the  purpose  of  obtaining  materials  therefrom  for  the 
construction  or  repair  of  the  railway  or  such  accommo- 
dation works  as  aforesaid  ;  or 

For  the  purpose  of  forming  roads  thereon  to  or  from  or  by 
the  side  of  the  railway  : 

And  in  exercise  of  the  powers  aforesaid  it  shall  be  lawful  for 
the  company  to  deposit  and  also  to  manufacture  and  work  upon 
such  lands  materials  of  every  kind  used  in  constructing  the  rail- 
way, and  also  to  dig  and  take  from  out  of  any  such  lands  any 
clay,  stone,  gravel,  sand,   or  other   things  that  may  be   found 
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therein  useful  or  proper  for  constructing  the  railway  or  any  Sect.  32. 
such  roads  as  aforesaid,  and  for  the  purposes  aforesaid  (a)  to 
erect  thereon  workshops,  sheds,  and  other  buildings  of  a  tem- 
porary nature  :  Provided  always,  that  nothing  in  this  Act 
contained  shall  exempt  the  company  from  an  action  for  nuisance 
or  other  injury,  if  any,  done  in  the  exercise  of  the  powers 
hereinbefore  given  to  the  lands  or  habitations  of  any  party 
other  than  the  party  whose  lands  shall  be  so  taken  or  used  for 
any  of  the  purposes  aforesaid  :  Provided  also,  that  no  stone  or 
slate  quarry,  brick  field,  or  other  like  place,  which  at  the  time 
of  the  passing  of  the  special  Act  shall  be  commonly  worked  or 
used  for  getting  materials  therefrom  for  the  purpose  of  selling 
or  disposing  of  the  same,  shall  be  taken  or  used  by  the  company, 
either  wholly  or  in  part,  for  any  of  the  purposes  lastly  herein- 
before mentioned. 

"For  the  pnipose  of  fonning  roads."— This  does  not  include  a 
railroad,  and  the  company  cannot  take  land  for  the  purpose  of  con- 
necting the  main  line  of  another  railway  temporarily  with  their  own  line 
for  the  purpose  of  bringing  materials  from  such  main  line  for  the  con- 
struction of  their  line  {Morris  v.  Tottenham  and  Forest  Gate  Rail.  Co., 
[1892]  2  Ch.  47).  In  the  same  case  it  was  also  decided  that  the  works 
for  which  land  is  taken  must  be  necessary  and  not  merely  for  saving 
expense  to  the  company.  Cf.  s.  16,  note,  ^^All  other  acts  necessary," 
atUe,  p.  293. 

(a)  "For  the  purposes  aforesaid." — These  words  refer  to  the  pur- 
poses specifically  mentioned  in  this  section  and  no  other.  They  do  not 
refer  to  purposes  previously  mentioned  in  the  Act,  as,  for  example,  in 
8.  16.  The  temporary  erection  of  a  mortar  mill  could  not,  therefore,  be 
justified  under  this  section  {Fenwick  v.  East  Lmtdon  Rail.  Co.  (1875),  L.  B. 
20  Eq.  544,  p,  547). 

Lands  cannot  be  taken  compulsorily  and  permanently  for  the  purpose 
only  of  excavating  materials  {Eversfield  v.  Mid-Sussex  Rail.  Co.  (1858), 
3  De  G.  &  J.  286). 

''''An  action  of  nuisance. ^^ — These  words  do  not  limit  the  remedy  of  a 
person  injnred  merely  to  a  common  law  action  for  damages,  although  at  the 
time  when  the  Act  was  passed  an  application  for  an  injunction  could  not  be 
ocHnbined  with  it.  An  application  to  restrain  may,  therefore,  be  made  in  the 
Chancery  Division  {Fenwick  v.  East  Londoti  Rail.  Co.  (1875),  L.  B.  20  Eq. 
544,  p.  549). 

33*  111  <^^  Any  snch  lands  shall  be  required  for  spoil  banks  Company  to 

or  for  side  cuttino^s,  or  for  obtaining  materials  for  the  construction  g^^'®  ."o<^ic® 

^        .  ^  ,        previous 

or   repair  of  the   railway,   the  company   shall   before    entering  to  such 

thereon  (except  in  the  case  of  accident  to  the  railway  requiring  ^J^^^^n 

immediate   reparation)   give   three   weeks'    notice  in   writing   to 

the   owners   and    occupiers   of  such   lands  of  their  intention   to 

enter  upon  the  same  for  such  purposes  ;   and  in  case  the  said 
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Bact.  33.  lands  are  required  for  any  of  the  other  purposes  hereinbefore 
mentioned  the  company  shall  (except  in  the  cases  aforesaid) 
give  ten  days'  like  notice  thereof ;  and  the  company  shall  in  such 
notices  respectively  state  the  substance  of  the  provisions  herein- 
after contained  respecting  the  right  of  such  owner  or  occupier 
to  require  the  company  to  purchase  any  such  lands,  or  to  receive 
compensation  for  the  temporary  occupation  thereof,  as  the  case 
may  bfe. 

The  notice  should  state  for  which  of  the  purposes  mentioned  in  s.  32  tiie 
land  is  wanted  ;  a  notice  that  it  is  wanted  for  these  purposes  or  some  one  of 
them  is  not  sufficient^  as  the  landowner  will  be  unable  to  object  under  s.  35 
that  other  lands  will  be  more  fitting  for  the  required  purpose  (Poytider  v. 
Great  Northern  Rail.  Co,  (1847),  16  Sim.  3). 


Service  of 
notices  on 
owners  and 
oocupiers  of 
lands. 


Power  to 
owner  to 
obleot  that 
other  lands 
ought  to  be 
taken. 


34.  The    said    notice    shall  either   be   served   personally   on 

such   owners  and  occupiers,  or  left  at  their  last  usual  place  of 

abode,  if  any  such  can  after  diligent  inquiry,  be  found ;  and  in 

case  any  such  owner  shall  be  absent  from  the  United  Kingdom,  or 

cannot  be  found  after  diligent  inquiry,  shall  also   be   left  with 

the   occupier  of  such   lands,   or,  if  there  be   no  such   occupier, 

shall  be  affixed  upon  some  conspicuous  part  of  such  lands. 

Cf.  8.  19  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  notes' thereto, 
ante,  p.  44. 

35-  lo  any  case  in  which  a  notice  of  three  weeks  is  here- 
inbefore required  to  be  given  it  shall  be  lawful  for  the  owner 
or  occupier  of  the  lands  therein  referred  to,  within  ten  daj's 
after  the  service  of  such  notice,  by  notice  in  writing  to  the 
company,  to  object  to  the  company  making  use  of  such  lands, 
either  on  the  ground  that  the  lands  proposed  to  be  taken  for  the 
purposes  aforesaid,  or  some  part  thereof,  or  of  the  materials 
contained  therein,  are  es.sential  to  be  retained  by  such  owner  in 
order  to  the  beneficial  enjoyment  of  other  neighbouring  lands 
belonging  to  him,  or  on  the  ground  that  other  lands  lying  con- 
tiguous or  near  to  those  proposed  to  be  taken  would  he  more 
fitting  to  be  used  for  such  purposes  by  the  company  ;  and  u|X)n 
objection  being  so  made  such  proceedings  may  be  had  as  here- 
inafter mentioned. 

Power  to  two  36»  If  ^^  objection  SO  made  be  on  the  ground  that  the  lands 
justices  to  prQpQggd  to  be  taken,  or  some  part  thereof,  or  of  the  materials 
the  lands  and  contained  therein,  are  essential  to  be  retained  by  the  owner  in 
BhaU  no^be  ^^^der  to  the  beneficial  enjoyment  of  other  neighbouring  lands 
belonging  to  him,  it  shall  be  lawful  for  any  justice,  on  the  applica- 
tion of  such  owner,  to  summon  the  company  to  appear  before  two 
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jastices  (a)  at  a  time  and  place  to  be  named  in  the  summons,  sach  Sect.  98. 
time  not  being  later  than  the  expiration  of  the  said  twenty-one 
days'  notice  ;  and'  on  the  appearance  of  the  company,  or  in  their 
akience,  npon  proof  of  due  service  of  the  summons,  it  shall  be 
lawful  for  suoh  justices  to  inquire  into  the  truth  of  such  ground 
of  objection  ;  and  if  it  appear  to  such  justices  that  for  some 
special  reason,  to  be  stated  in  the  order  after  mentioned,  the 
lands  so  proposed  to  be  taken,  or  any  part  thereof,  or  of  the 
materials  contained  therein,  are  essential  to  be  retained  by  the 
owner  of  such  lands  in  order  to  the  beneficial  enjoyment  of  other 
neighbouring  lands  belonging  to  him,  and  ought  not  therefore  to 
be  taken  or  used  by  the  company,  it  shall  be  lawful  for  such 
justices,  by  writing  under  their  hands,  to  order  that  the  lands  so 
proposed  to  be  taken,  or  some  part  thereof,  or  of  the  materials 
contained  therein,,  to  be  specified  in  such  order,  shall  not  be  taken 
or  used  by  the  company ;  and  after  service  of  such  order  on  the 
company  it  shall  not  be  lawful  for  them  to  take  or  use,  without 
the  previous  consent  in  writing  of  the  owner  thereof,  any  of  the 
lands  or  materials  which  by  such  order  they  are  ordered  not  to 
take  or  use. 

(a)  See  definition  and  notes  to  a.  3  of  the  Lands  Clauses  Consolidation 
Act,  1B45,  a'fite,  p.  4. 

37.  If  ^^^  objection  so  made  as  aforesaid  be  on  the  ground  that  Power  to 
other  lands  lying  contiguous  to  those  proposed  to  be  taken,  and  i^Jr^ther 
being  sufficient  in  quantity,  and  such  as  the  company  are  herein-  lands  to  be 
before  authorised  to  use  for  the  purposes  aforesaid,  would  be  more      ®"" 
fitting  to  be  used  by  the  company,  and  if  in  such  case  the  company 

shall  rcfase  to  occupy  such  other  lands  in  lieu  of  those  mentioned 
in  the  notice,  it  shall  be  lawful  for  any  justice,  on  the  application 
of  such  owner  or  occupier,  to  summon  the  company  and  the  owners 
and  occupiers  of  such  other  lands  to  appear  before  two  justices  at 
a  time  and  place  to  be  named  in  such  summons,  such  time  not 
being  more  than  fourteen  days  after  such  application  nor  less  than 
seven  days  from  the  service  of  such  summons  ;  and  on  the  appear- 
ance of  the  parties,  or  in  the  absence  of  any  of  them,  upon  proof 
of  due  service  of  the  summons,  it  shall  be  lawful  for  such  justices 
to  determine  summarily  which  of  the  said  lands  shall  be  used  by 
the  company  for  the  purposes  aforesaid,  and  to  authorise  the 
company  to  occupy  and  use  the  same  accordingly. 

38.  ^^  ^^   ^h^   ^^^  ^^^^  mentioned   it  shall   appear  to  such  justices  to 

justices  upon  the  inquiry  before  them,  that  the  lands  of  any  other  summon 
'  *  *       "^  '  -^  other  owners 

before  themi 
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Sect.  38.  party  not  sammoned  before  them,  being  sufficient  in  qaantitj,  and 
such  as  the  company  are  hereinbefore  authorised  to  take  or  use  for 
the  purposes  aforesaid,  would  be  more  fitting  to  be  used  by  the 
company  than  the  lands  of  the  person  who  shall  have  been  so 
summoned  as  aforesaid,  it  shall  .be  lawful  for  the  said  justices 
to  adjourn  such  inquiry,  and  to  summon  such  other  person  to 
appear  before  them  at  any  time,  not  being  more  than  fourteen 
days  from  such  inquiry  nor  less  than  seven  days  from  the  service 
of  such  summons  ;  and  on  the  appearance  of  the  parties,  or  in  the 
absence  of  any  of  them,  on  proof  of  due  service  of  the  summons,  it 
shall  be  lawful  for  such  justices  to  determine  finally  which  lands 
shall  be  used  for  the  purposes  aforesaid,  and  to  authorise  the 
company  to  occupy  and  use  the  same  accordingly. 


The  company 
to  give 
sureties  if 
required. 


Company  to 
separate  the 
lands  before 
using  them. 


39.  Before  entering,  under  the  provisions  hereinbefore  con- 
tained, upon  any  such  lands  as  shall  be  required  for  spoil  banks  or 
for  side  cuttings,  or  for  obtaining  materials  or  forming  roads 
as  aforesaid,  the  company  shall,  if  required  by  the  owner  or 
occupier  thereof,  seven  days  at  least  before  the  expiration  of  the 
notice  to  take  such  lands  as  hereinbefore  mentioned,  find  two 
sufficient  persons,  to  be  approved  of  by  a  justice,  in  case  the  parties 
diflFer,  who  shall  enter  into  a  bond  to  such  owner  or  occupier  in  a 
penalty  of  such  amount  as  shall  be  approved  of  by  such  justice,  in 
case  the  parties  differ,  conditioned  for  the  payment  of  such  com- 
pensation as  may  become  payable  in  respect  of  the  same  in  manner 
herein  mentioned. 

Cf,  8.  85  of  the  Lands  Clauses  Consolidation  Act  and  notes  thereto,  ante, 
p.  205. 

40.  Before  the  company  shall  use  any  such  lands  for  any  of 
the  purposes  aforesaid  they  shall,  if  required  so  to  do  by  the  owner 
or  occupier  thereof,  separate  the  same  by  a  sufficient  fence  from 
the  lands  adjoining  thereto,  with  such  gates  as  may  be  required  by 
the  said  owner  or  occupier  for  the  convenient  occupation  of  snch 
lands,  and  shall  also,  to  all  private  roads  used  by  them  as  aforesaid, 
put  up  fences  and  gates  in  like  manner,  in  all  cases  where  the 
same  may  be  necessary  to  prevent  the  straying  of  cattle  from  or 
upon  the  lands  traversed  by  such  roads,  and  in  case  of  any  differ- 
ence between  the  owners  or  occupiers  of  such  roads  and  lands 
and  the  company  us  to  the  necessity  for  such  fences  and  gates, 
such  fences  and  gates  as  any  two  magistrates  shall  deem  necessary 
for  the  purposes  aforesaid,  on  application  being  made  to  them  in 
like  manner  as  hereinbefore  is  provided  in  respect  to  the  use 
of  such  roads. 

QT.  s.  68  of  this  Act,  infra,  p.  320. 
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41.  If  any   land  shall   be   taken   or   nsed   by  the   company,     Bect^^ 
under  the  provisions  of  this  or  the  special  Act,  for  the  purpose  of  j^^^^  ^1^^ 
getting  materials  therefrom  for  the  construction  or  repair  of  the  for  getting 
railway,  or  the  accommodation  works  connected  therewith,  they™^®^^^ 
shall  work  the  same  in  such  manner  as  the  Purveyor  or  agent  of  worked  as 
the  owner  of  such  land  shall  direct,  or,  in  case  of  disagreement  or  ownw  ^°^ 
between  such  surveyor  or  agent  and  the  company,  in  such  manner  may  direct, 
as  any  justice  shall  direct,  on  the  application  of  either  party,  after 

notice  of  the  hearing  the  application  shall  have  been  given  to  the 
other  party. 

42.  I^i  aU  cases  in  which  the  company  shall  in  exercise  of  the  Owners  of " 
powers  aforesaid  enter  upon  any  lands  for  the  purpose  of  making  <^rope?*^ 
spoil  banks  or  side  cuttings  thereon,  or  for  obtaining  therefrom  company  to 
materials  for  the  construction  or  repair  of  the  railway,  it  shall  be  {^"^s  mT 
lawful  for  the  owners  or  occupiers  of  such  lands,  or  parties  having  temporarily 
such  estates  or  interests  therein  as,  under  the  provisions  in  the 

said  Lands  Clauses  Consolidation  Act  mentioned,  would  enable 
them  to  sell  or  convey  lands  to  the  company,  at  any  time  during 
the  possession  of  any  such  lands  by  the  company,  and  before  such 
owners  or  occupiers  shall  have  accepted  compensation  from  the 
company  in  respect  of  such  temporary  occupation,  to  serve  a 
notice  in  writing  on  the  company  requiring  them  to  purchase  the 
said  lands,  or  the  estates  and  interests  therein  capable  of  being 
sold  and  conveyed  by  them  respectively  ;  and  in  such  notice  such 
owners  or  occupiers  shall  set  forth  the  particulars  of  such  their 
estate  or  interest  in  such  lands,  and  the  amount  of  their  claim  in 
respect  thereof;  and  the  company  shall  thereupon  be  bound  to 
purchase  the  said  lands,  or  the  estate  and  interest  therein  capable 
of  being  sold  and  conveyed  by  the  parties  serving  such  notice. 

Ab  to  persons  enabled  to  sell  and  convey,  see  s.  7  of  the  Lands  Clauses 
Consolidation  Act,  1845,  ante^  P*  16  ;  and  as  to  particulars  of  their  estate 
or  interest,  see  ss.  18  and  21  and  notes,  ante,  pp.  28,  45. 

Where  a  company  had  excavated  soil  on  the  land  of  another,  and  some 
years  after  the  claim  in  respect  thereof  was  referred  to  arbitration,  and  the 
claim  was  stated  in  the  submission  to  be  *'  for  lands  taken  and  used  and 
otherwise  injured,"  and  the  arbitrators  found  the  land  had  been  taken  and 
used,  and  awarded  a  sum  as  purchase  money,  which  was  paid  to  the  land- 
owner, it  was  held  that  the  land  had  thereby  become  the  property  of  the 
company  {In  re  Belfast  Central  Rail.  Co.,  Ex  parte  Macrory  (1870), 
19  W.  K.  238). 

4-3.  1t^  »ny  of  the  cases  aforesaid,  where  the  company  shall  Compenaa- 

not  be  required  to  purchase  such  lands,  and  in  all  other  cases  made  for 

where  the3'  shall  take  temporary  possession  of  lands  by  virtue  of  temporary 
•^  r         ^   r  J  occupation, 

1*C,  X 
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the  powers  herein  or  in  the  special  Act  granted,  it  shall  be  incum- 
bent on  the  company,  within  one  month  after  their  entry  upon 
such  lands,  u{X)n  being  required  so  to  do,  to  j)ay  to  the  occujner  of 
the  said  lands  the  value  of  any  crop  or  dressing  that  may  be 
thereon,  as  well  as  full  compensation  for  any  other  damage  of  a 
temporary  nature  which  he  may  sustain  by  reason  of  their  so 
taking  {possession  of  his  lands,  and  shall  also  from  time  to  time 
during  their  occupation  of  the  said  lands  pay  half-yearly  to  such 
occupier,  or  to  the  owner  of  the  lands,  as  the  case  may  require,  a 
rent,  to  be  fixed  b}-  two  justices  in  case  the  parties  differ,  and  shall 
also  within  six  months  after  they  shall  have  ceased  to  occupy  the 
said  lands,  and  not  later  than  six  months  after  the  expiration  of 
the  time  by  the  special  Act  limited  for  the  completion  of  the  rail- 
way, pay  to  such  owner  and  occupier,  or  deposit  in  the  bank  for 
the  benefit  of  all  parties  interested,  as  the  case  may  require,  com- 
pensation for  all  |MM'manent  or  other  loss,  damage  or  injury  that 
may  have  been  sustained  by  them  by  reason  of  the  exercise,  as 
regards  the  said  lands,  of  the  |)owers  herein  or  in  the  special  Act 
granted,  including  the  full  value  of  all  clay,  stone,  gravel,  sand, 
and  other  things  taken  from  such  lands. 

44.  The  amount  and  application  of  the  purchase  money  and 
other  compensjition  payable  by  the  company  in  any  of  the  cases 
aforesaid  shall  be  determined  in  the  manner  provided  by  the  said 
Lands  Clauses  (Consolidation  Act  for  determining  the  amount  and 
application  of  the  compensation  to  be  paid  for  lands  taken  under 
the  provisions  thereof. 

See  Lands  Clauses  C/onsolidation  Act,  1845,  s.  21,  and  notes,  ante,  p.  45 ; 
and  as  to  application,  ss.  69 — 80,  a»te^  pp.  121  et  seq. 

45.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  company, 
in  addition  to  the  lands  authorised  to  be  couipulsorily  taken  by 
them  under  the  powers  of  this  or  the  special  Act,  to  contract 
with  any  party  willing  to  sell  the  same  for  the  purchase  of  any 
land  adjoining  or  near  to  the  railway,  not  exceeding  in  the  whole 
the  prescribed  number  of  acres  for  extraordinary  purposes  ;  (that 
is  to  say,) 

For  the  purpose  of  making  and  providing  additional  stations, 
yards,  wharfs,  and  places  for  the  accommodation  of  passengers, 
and  for  receiving,  depositing,  and  loading  or  unloading  goods 
or  cattle  to  be  conveyed  upon  the  railway,  and  for  the  erection 
of  weighing  machines,  toll  houses,  offices,  warehouses,  and 
other  buildings  and  conveniences  : 
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For  ihe  purpose  of  making  convenient  roads  or  ways  to  the     Sect.  45. 
railway,  or  any  other   purpose   which  may  be  requisite  or 
convenient  for  the  formation  or  use  of  the  railway. 

In  purchasing  lands  for  additional  purposes  a  railway  company  are  not 
bound  to  choose  a  site  which  may  be  more  convenient  to  other  persons,  and 
the  fact  that  a  yard  for  cattle  traffic  is  established  on  such  land  and  causes 
annoyance  to  the  occupiers  of  adjoining  houses,  will  not  entitle  such  occupiers 
to  an  injunction  to  restrain  the  company  from  carrying  on  their  cattle  traffic 
on  that  land  {Loyidon^  Brighton  and  South  Coast  Bail.  Co,  v.  Truman  (1885), 
11  App.  Gas.  45  ;  cf,  Foster  v.  London,  Chatham  and  Dover  Bail.  Co.  (1894), 
64  L.  J.  Q.  B.  65).  It  is  now  usual  to  insert  in  the  special  Act  a  proviso 
that  land  acquired  for  additional  purposes  shall  not  be  used  in  such  a 
manner  as  to  cause  a  nuisance. 

Where  land  was  conveyed  to  a  railway  company  for  the  construction  of  a 
siatioa  house  and  other  works  and  conveniences  necessary  and  convenient 
for  passenger  and  goods  traffic,  with  a  covenant  to  re-convey  at  the  end  of 
five  years,  any  part  not  so  used,  it  was  held  that  a  part  used  by  the  station- 
master  as  garden  ground,  and  a  part  used  by  the  porters,  and  a  small  part 
used  by  a  coal  dealer  to  store  coal  brought  by  the  railway,  were  parts  used 
for  works^  and  that  they  were  being  used  as  provided,  and  that  the  company 
were  not  bound  to  re-convey  {Harris  v.  London  and  South  Western  Bail.  Co, 
(1889),  60  L.  T.  (N.S.)  392). 

And  with  respect  to  the  crossing  of  roads,  or  other  interference 
therewith,  be  it  enacted  as  follows  : 

Under  this  heading  are  ss.  46 — 67. 

40.  If  the  line  of  the  railway  cross  any  turnpike  road  or  Crossing  of 
public  highway,  then  (except  where  otherwise  provided  by  the  "^**^ 
special  Act)  either  such  road  shall  be  carried  over  the  railway,  or 
the  railway  shall  be  carried  over  such  road,  by  means  of  a  bridge, 
of  the  height  and  width  and  with  the  ascent  or  descent  by  this  or 
the  special  Act  in  that  behalf  provided  ;  and  such  bridge,  with 
the  immediate  approaches,  and  all  other  necessary  works  connected 
therewith,  shall  be  executed  and  at  all  times  thereafter  maintained 
at  the  expense  of  the  company  :  Provided  always,  that,  with  the 
consent  of  two  or  more  justices  in  petty  sessions,  as  after  men- 
tioned, it  shall  be  lawful  for  the  company  to  carry  the  railway 
across  any  highway,  other  than  a  public  carriage  road,  on  the 
level. 

"  K  .  .  the  railway  cross." — The  company  have  power  to  deviate  the 
road  when  it  is  necessary  for  the  construction  of  the  line.  See  s.  16,  and 
notes  thereto,  atUej  p.  290. 

"  Public  highway." — This  section  does  not  of  itself  require  that  a  foot- 
path shall  be  carried  under  or  over  a  railway.  The  expression  *' public 
highway,'*  when  read  with  the  following  sections,  means  a  carriageway, 
because  there  is  no  subsequent  provision  dealing  with  carrying  a  footpath 
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Sect.  46 

NOTK. 


over  or  under  a  road.  Section  61  deals  with  footpaths  crossing  on  the  level. 
A  railway  company  are  not,  therefore,  bound  to  carry  a  footpath  over  or 
under  the  railway,  unless  there  is  a  provision  to  that  effect  in  the  special 
Act  {Dariford  Rural  Distrirt  Counril  v.  Bexley  Heath  Rail,  Co.,  [1898] 
A.  C.  210,  affirming  C.  A.,  before  which  the  case  is  reported  as  R.  v.  Bexley 
Heath  Rail.  Co.,  [1896]  >2  Q.  B.  74). 

rr*'  Except  where  otherwise  provided." — A  provision  in  a  special  Act, 
authorising  a  company  to  take  a  road  over  a  railway  on  the  level,  will  not 
prevent  them  taking  the  railway  under  the  road  and  raising  the  road  for 
that  purpose,  and  if  a  person  suffer  by  reason  of  the  road  being  raised,  his 
remedy  is  for  compensation  for  his  premises  being  injuriously  affected, 
and  not  for  an  injunction  to  restrain  the  company  from  making  their  railway 
in  this  way  {Warden  of  Dover  v.  London,  Chatham  and  Dover  Rail.  Co. 
(1861),  3  De  G.  F.  &  J.  559). 

«  Either  such  road  shall  be  carried." — The  company  have  an  option 
as  to  how  the  line  will  cross  the  road,  and  if  a  mandamus  order  them  to 
carry  the  road  over  the  railway  by  means  of  a  bridge  it  will  be  invalid  unless 
it  appears  upon  the  face  of  the  record  that  the  company  has  rendered  it 
impossible  to  carry  the  railway  over  the  road  {R.  v.  South  Eafttem  Rail.  Co. 
(1853),  4  H.  L.  471). 

''Maintained  at  the  expense  of  the  company." — When  a  railway 
company  carries  a  road  over  the  railway  by  a  bridge  it  is  bound  to  keep  both 
bridge  and  road  and  all  the  approaches  thereto  in  repair,  including  not  only 
the  structure  of  the  bridge  and  the  approaches,  but  the  metalling  of  the  road 
on  both  {North  Staffordshire  Rail.  Co.  v.  Dale  (1858),  8  £.  &  B.  836; 
Trustees  of  Neircastle  Roads  v.  North  Staffordshire  Rail.  Co.  (1860),  6  H.  &  N. 
160).  These  cases  were  followed  and  approved  by  the  House  of  Lords  in 
Lancashire  and  Yorkshire  Rail.  Co.  v.  Bury  (1889),  14  App.  Cas.  417. 
Where  the  railway  is  taken  over  the  road  and  the  road  lowered  for  the 
purpose,  it  has  been  held  that  the  company  is  not  bound  to  keep  the  slope 
of  the  road  in  repair,  as  the  road  in  such  a  case  is  not  one  of  the  approaches 
to  the  bridge  {London  and  North  Westertt  Rail.  Co.  v.  Skerton  (1864), 
5  B.  &  S.  559,  following  with  some  doubt  two  Irish  cases,  Waterford  and 
Limerick  Rail.  Co.  v.  Keaniey  (1860),  12  Ir.  C.  L.  224  ;  Fosberry  v.  Water- 
ford  and  Limerick  Roil.  Co.  (1862),  13  Ir.  C.  L.  494  ;  and  see  per  Lord 
Herschkll  in  Laticashire  and  Yorkshire  Rail.  Co.  v.  Bnry  (1889),  14  App. 
Cas.  417,  p.  421).  In  a  Scotch  case  it  was  decided  that  a  railway  company 
was  not  bound  to  keep  in  repair  substituted  roads  {Magistrtites  of  Perth  v. 
Earl  of  Kinnoull  (1872),  10  Sc.  Sess.  Cas.  874  ;  and  see  London  and  North 
Western  Rail.  Co.  v.  Ogiceft  Distrirt  Council  (1899),  80  L.  T.  401). 

«  Consent  of  two  or  more  justices." — For  the  procedure  as  to  obtaining 
this  consent,  see  infra,  ss.  59  and  60.  As  to  two  justices,  see  note  to  s.  3  of 
the  Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  8. 


Provision  in 
oases  where 
roads  are 
crossed  on 
a  level. 


47.  If  *l^e  railway  cross  any  turnpike  road  or  public  carriage 
road  on  a  level,  the  company  shall  erect  and  at  all  times  maintain 
good  and  sufficient  gates  across  such  road,  on  each  side  of  the 
railway,  wliere  the  same  shall  communiaite  therewith,  and  shall 
employ  proper  persons  to  open  and  shut  such  gates  ;  and  such 
gates  shall  be  kept  constantly  closed  across  such  road  on  both 
sides  of  the  railway,  except  during  the  time  when  horses,  cattle, 
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carts,  or  carriages  passing  along  the  same  shall  have  to  cross  such     Sect.  47, 

railway  ;  and  such  gates  shall  be  of  such  dimensions  and  so  con- 

structed  as  when  closed  to  fence  in  the  railway,  and  prevent  cattle 

or  horses  passing  along  the  road  from  entering  upon  the  railway  ; 

and  the  person  intrusted  with  the  care  of  such  gates  shall  cause 

the  same  to  be  closed  as  soon  as  such  horses,  cattle,  carts,  or 

carriages  shall  have  passed  through  the  same,  under  a  penalty  of 

forty  shillings  for  every  default  therein  :  Provided  always,  that 

it  shall  be  lawful  for  the  Board  of  Trade,  in  any  case  in  which 

they  are  satisfied  that  it  will  be  more  conducive  to  the  public 

safety  that  the  gates  on  any  level  crossing  over  any  such  road 

should  be  kept  closed  across  the  railway,  to  order  that  such  gates 

shall  be  kept  so  closed,  instead  of  across  the  road,  and  in  such  case 

such  gates  shall    be  kept  constantly  closed  across  the  railway, 

except  when  engines  or  carriages  passing  along  the  railway  shall 

have  occasion  to  cross  such  road,  in  the  same  manner  and  under 

the  like  penalty  as  above  directed  with  respect  to  the  gates  being 

kept  closed  across  the  road. 

By  the  Bailways  Clauses  Act,  1863,  s.  7,  post,  the  Board  of  Trade  has 
power  to  require  that  a  bridge  may  be  made  to  take  the  place  of  a  level 
crossing  at  any  time  if  it  appears  to  them  necessary  for  the  public  safety  ; 
bat  the  Board  of  Trade  cannot  enforce  this  by  mandamus  against  a  company 
vhich  has  exhausted  its  powers  of  raising  money  and  has  leased  its  line  in 
perpetuity  to  another  company  {Re  Bristol  and  North  Somerset  Rail,  Co. 
(1877),  3  Q.  B.  D.  10). 

48.  Where  the  railway  crosses  any  turnpike  road  on  a  level  Aa  to  crossing 
adjoining  to  a  station,  all  trains  on  the  railway  shall  be  made  to  ^jads"^^' 
slacken  their  speed   before  arriving  at  such  turnpike  road,  and  adjoining 
shall  not  cross  the  same  at  any  greater  rate  of  speed  than  four 

miles  an  hour  ;  and  the  company  shall  be  subject  to  all  such  rules 
and  regulations  with  regard  to  such  crossings  as  may  from  time  to 
time  be  made  by  the  Board  of  Trade. 

An  injunction  will  be  granted  to  restrain  a  breach  of  this  section  in  an 
action  by  the  Attorney-General  on  the  relation  of  the  road  authority,  and  it 
is  no  ansirer  to  the  application  that  the  general  public  are  not  thereby 
inconvenienced  {Attorney-General  v.  London  and  North  Western  Rail.  Co., 
[1900]  1  Q.  B.  78). 

49.  Every  bridge  to  be  erected  for  the  purpose  of  carrying  the  Construction 
railway  over  any  road  8h«all  (except  where  otherwise  provided  by  ^^^^  rcSidp. 
the  special  Act)  be  built  in  conformity  with  the  following  regula- 
tions :  (that  is  to  say,) 

The  width  of  the  arch  shall  be  such  as  to  leave  thereunder  a 
clear  space  of  not  less  than  thirty-five  feet  if  the  arch  be  over 
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Beet.  49;  a  tarnpike  road,  and  of  twenty-five  feet  if  over  a  public 

carriage  road,  and  of  twelve  feet  if  over  a  private  road: 

The  clear  height  of  the  arch  from  the  surface  of  the  road  shall 
not  be  less  than  sixteen  feet  for  a  space  of  twelve  feet  if  the 
arch  be  over  a  turpike  road,  and  fifteen  feet  for  a  space  of 
ten  feet  if  over  a  public  carriage  road  ;  and  in  each  of  such 
cases  the  clear  height  at  the  springing  of  the  arch  shall  not 
be  less  than  twelve  feet : 

The  clear  height  of  the  arch  for  a  space  of  nine  feet  shall  not  be 
less  than  fourteen  feet  over  a  private  carriage  road  : 

The  descent  made  in  the  road  in  order  to  carry  the  same  under 
the  bridge  shall  not  be  more  than  one  foot  in  thirty  feet  if  the 
bridge  be  over  a  turnpike  road,  one  foot  in  twenty  feet  if  over 
a  public  carriage  road,  and  one  foot  in  sixteen  feet  if  over  a 
private  carriage  road,  not  being  a  tramroad  or  railroad,  or  if 
the  same  be  a  tramroad  or  railroad  the  descent  shall  not  be 
greater  than  the  prescribed  rate  of  inclination,  and  if  no  rate 
be  prescribed  the  same  shall  not  be  greater  than  as  it  existed 
at  the  passing  of  the  special  Act. 

Where  a  company  contracted  with  a  landowner  to  mako  a  suitable  bridge 
over  a  street  as  then  planned  or  intended,  and  the  plan  showed  that  the 
street  was  intended  to  be  forty-two  feet  wide,  it  was  held  that  the  company 
could  not  make  a  bridge  of  twenty-five  feet  under  this  section,  but  most 
make  a  bridge  with  an  arch  of  forty-two  feet.  If  a  company  desires  to  take 
the  benefit  of  this  section  in  such  a  contract,  it  should  be  referred  to  in 
the  contract  (C/arA:e  v.  Manchester,  Sheffield  and  Lincolnshire  Rail.  Co.  (1861), 
IJ.  &  H.  631). 

If  the  company,  in  order  to  make  the  bridge  of  the  height  required  by 
this  section,  lowers  the  road,  so  that  it  is  liable  to  be  flooded,  an  injunction 
will  be  gx:anted  to  restrain  it  in  a  suit  at  the  instance  of  the  Attorney- 
General  (^«orwfy-G^^wcra/  V.  Furness  Rail  Co,  (1878),  47  L.  J.  Ch.  776). 

Construction       gQ.  Every   bridge   erected   for   carrying   any  road  over  the 
over"rafh^ay.  railway  shall  (except  as  otherwise  provided  by  the  special  Act) 

be  built  in  conformity  with  the  following  regulations  ;    (that  is 

to  say,) 

There  shall  be  a  good  and  sufficient  fence  on  each  side  of  the 
bridge  of  not  less  height  than  four  feet,  and  on  each  side  of 
the  immediate  approaches  of  such  bridge  of  not  less  than 
three  feet : 

The  road  over  the  bridge  shall  have  a  clear  siwee  between  the 
fences  thereof  of  thirty-five  feet  if  the  road  be  a  turnpike 
road,  and  twenty-five  feet  if  a  public  carriage  road,  and 
twelve  feet  if  a  private  road  : 
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The  ascent  shall  not  be  more  than  one  foot  in  thirty  feet  if  the  8«ct|_50. 
road  be  a  turnpike  road,  one  foot  in  twenty  feet  if  a  public 
carriage  road,  and  one  foot  in  sixteen  feet  if  a  private  carriage 
road,  not  being  a  tramroad  or  railroad,  or  if  the  same  be 
a  tramroad  or  railroad  the  ascent  shall  not  be  greater  than 
the  prescribed  rate  of  inclination,  and  if  no  rate  be  prescribed 
the  same  shall  not  be  greater  than  as  it  existed  at  the  passing 
of  the  special  Act. 

51.  Provided  always,  that  in  all  cases  where  the  average  avail-  The  width  of 
able   width    for   the   passage  of  carriages  of  any  existing  roads  J'^^  "ot 
within  fifty  yards  of  the  points  of  crossing  the  same  is  less  than  exceed  the 
the  width  hereinbefore  prescribed  for  bridges  over  or  under  the  ^^^^  ^^  ^^ 
railway  the  width  of  such  bridges  need  not  be  greater  than  such  certain  cases. 
average  available  width  of  such  roads,  but  so  nevertheless  that 
such  bridges  be  not  of  less  width,  in  the  case  of  a  turnpike  road  or 
public  carriage  road,  than  twenty  feet :  Provided  also,  that  if  at 
any  time  after  the  construction  of  the  railway  the  average  available 
width  of  any  such  road  shall  be  increased  beyond  the  width  of 
such  bridge  on  either  side  thereof,  the  company  shall  be  bound, 
at  their  own  expense,  to  increase  the  width  of  the  said  bridge  to 
such  extent  as  they  may  b<i  required  by  the  trustees  or  surveyors 
of  such  road,  not  exceeding  the  width  of  such  road  as  so  widened, 
or  the  maximum  width  herein  or  in  the  special  Act  prescribed  for 
a  bridge  in  the  like  case  over  or  under  the  railway. 

Where  a  bridge  was  made  so  that  the  average  available  breadth  for 
carriages  was  unaltered,  but  the  piers  projected  upon  and  narrowed  the 
footpaths  by  the  side  of  the  road,  it  was  held  that  the  section  had  been 
complied  with,  as  the  footpaths  could  not  be  taken  as  part  of  the  turn- 
pike road  over  which  the  arch  was  to  be  thrown  {R,  v.  Rhjbif  (1850), 
19L.J.  Q.  B.  153). 

62.  Provided  also,  that  if  the  mesne  inclination  of  any  road  Existing 
within  two  hundred  and  fifty  yards  of  the  point  of  crossing  the  o'f^rj^g^'" 
same,  or  the  inclination  of  such  portion  of  any  road  as  may  require  crossed  or 
to  be  altered,  or  for  which  another  road  shall  be  substituted,  shall  ^^^/^^jft  tjj 
be  steeper  than  the  inclination  hereinbefore  required  to  bo  pre-  improved, 
served  by  the  company,  then  the  company  may  carry  any  such 
road  over  or  under  the  railway,  or  may  construct  such  altered  or 
sabstituted  road,  at  an  inclination  not  steeper  than  the  said  mesne 
inclination  of  the  road  so  to  be  crossed,  or  of  the  road  so  requiring 
to  be  altered,  or  for  which  another  road  shall  be  substitutc^d. 

53.  lf>  '^^  ^^^  exercise  of  the  powers  by  this  or  the  special  Act  interfered 

granted,  it  be  found  necessary  to  cross,  out  through,  raise,  sink,  or  ^^^  others 

to  be 

substituted 
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Sectb  53.  use  any  part  of  any  road,  whether  carriage  road,  horse  road,  tram- 
road,  or  railway,  either  public  or  private,  so  as  to  render  it 
impassable  for  or  dangerous  or  extraordinarily  inconvenient  to 
passengers  or  carriages,  or  to  the  persons  entitled  to  the  use 
thereof,  the  company  shall,  before  the  commencement  of  any  such 
operations,  cause  a  sufficient  road  to  be  made  instead  of  the  road 
to  be  interfered  with,  and  shall  at  their  own  expense  maintain 
such  substituted  road  in  a  state  as  convenient  for  passengers 
and  carriages  as  the  road  so  interfered  with,  or  as  nearly  so  as 
may  be. 

"DangerouB  or  extraordinarily  inconyenient."— Where  a  railway 
company  while  constructing  a  railway  laid  down  rails  along  a  portion  of 
the  highway  and  ran  locomotives  and  trucks  along  it,  this  temporary  line 
proceeding  for  some  distance  along  one  side  of  the  road  and  leaving  the 
other  side  for  passengers  and  vehicles,  and  no  fence  separating  the  line  from 
the  remainder  of  the  highway,  it  was  held  that,  although  the  evidence  did 
not  show  that  the  public  had  been  inconvenienced  yet  that  the  road  had 
been  rendered  ^^  dangerous  or  extraordinarily  inconvenient,"  and  a  perpetual 
injunction  was  granted  restraining  the  company  from  using  the  highway  until 
it  had  made  a  substituted  road  (Attorttey-Gemral  v.  Widnes  Rail.  Co.  (1874), 
22  W.  R.  607). 

**  Cause  a  sufficient  road  to  be  made." — This  section  has  been  held  to 
apply  to  a  permanent  diversion  as  well  as  to  a  temporary  one,  and  where  the 
new  permanent  road  made  in  substitution  for  the  old  one  was  dangerous, 
the  court  ordered  an  injunction  to  restrain  the  company  using  the  old  road, 
but  gave  the  company  time  to  make  such  alterations  on  the  new  road  as  to 
render  it  safe  {Attorney-General  v.  Barry  Dork  and  Rail.  Co.  (1887), 
35  Ch.  D.  573). 

Where  the  special  Act  authorised  a  railway  company  to  take  part  of  a 
tram  line  for  the  purpose  of  making  their  railway  by  changing  the  tram  line 
into  a  railway,  the  court  held  that  this  section  did  not  apply,  and  that  they 
were  not  bound  to  make  a  substituted  tramroad  {Tanner  v.  South  Wales 
Rail.  Co.  (1855),  5  E.  &  B.  618). 

Where  a  railway  company  doubled  a  branch  line  and  connected  it  with  the 
main  line  so  as  to  render  a  level  crossing  unfit  for  use  by  a  farmer  for 
whose  farm  it  had  been  made  as  an  accommodation  work,  it  was  held  under 
the  Scotch  Act  that  this  did  not  amount  to  an  interference  within  the 
meaning  of  this  section  (Pollock  v.  North  British  Rail.  Co.  (1901),  3  Ct.  of 
Sess.  Cas.  (5th  ser.)  727).  If  there  is  an  existing  road  alleged  to  be  as 
convenient  as  any  substituted  road,  the  company  will  not  be  relieved  from 
making  a  substituted  road,  and  if  an  injunction  issues  to  restrain  the 
company  obstructing  the  road  until  a  substituted  road  be  made,  the  making 
of  a  level  crossing  over  the  original  road  will  constitute  a  breach  of  the 
injunction  (Attomey-Geneml  v.  Great  Northern  Rail.  Co.  (1850),  4  De  G. 
&  Sm.  75). 

The  substituted  road  must  be  as  convenient  as  possible  for  everybody,  and 
if  a  company  has  power  to  stop  up  and  divert  a  public  road  so  as  to  cut  off 
all  access  to  and  from  property  previously  bounded  by  the  public  road,  the 
owner  of  the  property  is  entitled  to  a  substituted  road  although  the  company 
may  have  made  a  substituted  road  convenient  to  the  general  public  (Hay  v. 
City  of  Glasgow  Unioti  Rail.  Co.  (1874),  1  Sc.  Sess.  (4th  ser.),  p.  1191). 

A  railway  company  cannot  obstruct  a  private  way  without  compensation, 
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md  an  Act  which  enables  a  company  without  compensation  to  extinguish     Sect.  63w 
certain  footways  without  compensation  will  be  construed  to  apply  to  public         - 
ones  only  {Wdh  v.  London,  Tilbury,  and  SoMend  Rail,  Co.  (1877),  5  Ch.  D.        ^^''• 
126).      If  a  company  wrongfully  obstructs  a  private  branch  railway  an 
action  will  lie  for  any  special  damage  caused  to  the  owner  as  well  as  for 
penalties  under  s.  54  if  the  company  interferes  with  it  without  substituting 
another  ;  but  if  an  owner  contract  with  a  tenant  to  connect  the  branch  line 
with  the  main  line  if  the  company  fails  or  refuses  to  do  so,  and  the  company 
does  fail  and  the  tenant  recovers  in  an  action  damages  under  the  agreement, 
the  landowner  cannot  recover  these  against  the  company  aa  they  are  damages 
due  to  breach  of  his  agreement  and  not  the  natural  result  of  the  company's 
neglect  {Caledonian  Rail.  Co.  v.  Colt  (1860),  3  Macq.  833). 

Enfordng  the  section. — If  the  injury  affects  the  public  the  section  may 
be  enforced  by  an  application  for  an  injunction  at  the  suit  of  the  Attorney- 
General  (see  cases,  supra),  or  by  indictment  {R.  v.  Great  North  of  England 
Rail.  Co.  (1846),  9  Q.  B.  316  ;  and  cf.  R.  v.  Birmingham  and  GloucesUr 
Rail.  Co.  (1842),  3  Q.  B.  223).  A  statutory  duty  may  also  be  enforced 
by  mandamus.  See  R.  v.  Birmingham  and  Gloucester  Rail.  Co.  (1841), 
2  Q.  B.  47  ;  Re  Bristol  and  Somerset  Rail.  Co.  (1877),  3  Q.  B.  D.  10. 
It  is  not  a  sufficient  return  to  a  mandamus  to  state  that  the  company  cannot 
comply  without  purchasing  more  land,  and  that  the  powers  of  compulsory 
purchase  have  expired  (R.  v.  Birmingham  and  Gloucester  Rail.  Co.  (1841), 
2  Q.  B.  47). 

As  to  recovering  penalties  from  the  company,  see  s.  54  ;  and  as  to  the 
right  of  action  by  a  private  individual,  see  s.  55. 

54.  Jf  the  company  do  not  cause  another  sufficient  road  to  be  Penalty  for 
so  made  before  they  interfere  with  any  such  existing  road  ^^t^^g^^i^ 
aforesaid,  they  shall  forfeit  twenty  pounds  for  every  day  during 
which  such  substituted  road  shall  not  be  made  after  the  existing 
road  shall  have  been  interrupted  ;  and  such  penalty  shall  be  paid 
to  the  trustees,  commissioners,  surveyor,  or  other  person  having 
the  management  of  such  road,  if  a  public  road,  and  shall  be 
applied  for  the  purposes  thereof,  or  in  case  of  a  private  road 
the  same  shall  be  paid  to  the  owner  thereof,  and  every  such 
penalty  shall  be  recoverable  with  costs  by  action  in  any  of  the 
superior  courts. 

The  ^'  owner  "  of  a  private  road  for  the  purposes  of  this  section  is  the 
person  for  the  time  being  in  possession  ;  a  lessee  would,  therefore,  be  the  per- 
son entitled  to  the  penalty  and  not  the  reversioner  {Mann  v.  Great  Southern 
and  Western  Rail.  Co.  (1858),  9  Ir.  C.  L.  R.  105).  The  case  of  Collinson  v. 
Neurastle  and  Darlington  Rail.  Co.  (1844),  1  Car.  &  K.  546,  a  decision  to 
the  contrary,  is  said  to  have  been  reversed  on  motion  for  a  new  trial ;  see 
Walford  on  Railways. 

The  "  owner  thereof  "  also  means  the  owner  of  the  part  of  the  road  inter- 
fered with.  If  the  part  is  owned  half  by  one  owner  and  half  by  another, 
then  the  penalty  will  go  to  that  owner  who  first  sues  and  brings  his  action 
to  trial,  and  the  railway  company  cannot  be  compelled  to  pay  more  than  one 
penalty  of  £20  for  each  day,  and  apparently  the  penalty  is  not  apportionable 
{LkweUyny.  Vale  of  Glamorgan  Rail.  Co.,  [1898]  1  Q.  B.  473). 
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Sect  56 

Party 
suffering 
damage  from 
interrnption 
of  road  to 
recover  in  an 
action  on  the 
caae. 


55.  If  a^y  party  entitled  to  a  right  of  way  over  any  road  so 
interfered  with  by  the  company  shall  suflFer  any  special  damage  by 
reason  that  the  company  shall  fail  to  cause  another  suiEcient  road 
to  be  made  before  they  interfere  with  the  existing  road,  it  shall  be 
lawfal  for  such  party  to  recover  the  amount  of  such  special  damage 
from  the  company,  with  costs,  by  action  on  the  case  in  any  of  the 
superior  courts,  and  that  whether  any  party  shall  have  sued  for 
such  penalty  as  aforesaid  or  not,  and  without  prejudice  to  the  right 
of  any  party  to  sue  for  Uie  same. 

It  has  been  held  that  the  effect  of  this  and  the  two  preceding  sections  is 
to  take  away  the  right  of  action  at  common  law  for  interference  with  a 
private  road  except  in  the  case  here  provided,  namely,  where  special  damage 
has  been  conmiitted  {Watkuis  v.  Great  Northern  Rail.  Co.  (1851),  16  Q.  B. 
961).  In  such  a  case,  the  party  entitltd  to  a  right  of  way  would  have  a 
remedy  by  compensation  (S.  C,  and  see  notes  to  s.  68  of  the  Lands  Clauses 
Consolidation  Act,  1845,  antej  p.  110,  and  for  temporary  occupation,  see 
s.  30  of  this  Act,  ante,  p.  299). 

If  special  damage  has  been  suffered,  this  section  would,  apparently,  not 
prevent  the  owner  also  obtaining  an  injunction  if  the  act  of  the  company  is 
wrongful,  or  if  they  have  wrongfully  neglected  to  substitute  another  road 
(r/.  Fetncick  v.  Ea«t  London  Rail.  Co.  (1875),  20  Eq.  544,  p.  549,  and  see 
the  Scotoh  case,  Hay  v.  City  of  Glasgow  Union  Rail.  Co.  (1874),  1  So.  Sess. 
Cas.  (4th  ser.)  1191). 

The  expression  **  right  of  wiy  "  in  this  section,  may  probably  mean  right 
of  passing  over  the  road.  See  jwint  discussed  but  not  decided  by  Court  of 
Appeal  in  Lleirellyn  v.  Vale  of  Glamorgan  Rail.  Co.,  [1898]  1  Q.  B.  473, 
pp.  476,  477. 

This  section  is  not  applicable  when  the  company  are  authorised  by  their 
Act  to  close  up  roads  on  land  purchased,  and  the  remedy  is  compensation 
(Barnard  v.  Great  WesUni  Rail.  Co.  (1902),  86  L.  T.  798). 


Period  for 
restoration 
of  roadfl 
interfered 
with. 


56.  If  the  road  so  interfered  with  can  be  restored  compatibly 
with  the  formation  and  use  of  the  railway,  the  same  shall  be 
restored  to  as  good  a  condition  as  the  same  wjis  in  at  the  time 
when  the  same  was  first  interfered  with  by  the  company,  or  as 
near  thereto  as  may  be  ;  and  if  such  road  cannot  be  restored  com- 
patibly with  the  formation  and  use  of  the  railway,  the  company 
shall  cause  the  new  or  substituted  road,  or  some  other  suflScient 
substituted  road,  to  be  put  into  a  permanently  substantial  condition, 
equally  convenient  as  the  former  road,  or  as  near  thereto  as  cir- 
cumstances will  allow  ;  and  the  former  road  shall  be  restored,  or 
the  substituted  road  put  into  such  condition  as  aforesaid,  as  the 
case  may  be,  within  the  following  periods  after  the  first  operation 
on  the  former  road  shall  have  been  commenced,  unless  the  trustees 
or  parties  having  the  management  of  the  road  to  be  restored  by 
writing  under  their  hands  consent  to  an  extension  of  the  period, 
and  in  such  case  within  such  extended  period  ;  (that  is  to  say,)  if 
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the  road  be  a  tarnpike  road,  within  six  months,  and  if  the  road  be     8«ct;  50. 
not  a  tarnpike  road,  within  twelve  months. 

Under  the  corresponding  section  in  the  Railways  Clauses  Consolidation 
(Scotland)  Act,  it  has  been  held  that  where  it  wonld  have  been  necessary  to 
alter  considerably  the  levels  of  the  road,  that  such  road  was  not  a  road  that 
could  be  restored  compatibly  with  the  formation  and  use  of  the  railway,  and 
that  the  railway  company  was  entitled  to  make  a  substituted  road  {Christie  v. 
Caledonian  Hail.  Co,  (1847),  10  Sc.  Sess.  Cas.  (2nd  ser.)  312). 

In  that  case,  an  opinion  was  expressed  that  a  proprietor,  through  whose 
land  a  public  road  passes,  and  who  is  interested  in  the  use  of  it,  had  a  title 
to  object  to  the  railway  company's  power  to  divert  it,  although  the  road 
trustees,  who  were  proprietors  of  the  road,  did  not  object,  but  he  cannot 
object  on  the  ground  tluit  his  land  will  be  taken  to  make  the  new  road. 

67.  If  any  such  road  be  not  so  restored,  or  the  substituted  road  Peualty  for 
so  completed  as  aforesaid,  within  the  periods  herein  or  in  the  i^^re  road, 
special  Act  fixed  for  that  purpose,  the  company  shall  forfeit  to 
the  trustees,  commissioners,  surveyor,  or  other  person  having  the 
management  of  the  road  interfered  with  by  the  company,  if  a 
public  road,  or  if  a  private  road  to  the  owner  thereof,  five  pounds 
for  every  day  after  the  expiration  of  such  periods  respectively 
during  which  such  road  shall  not  be  so  restored  or  the  substituted 
road  completed  ;  and  it  shall  be  lawful  for  the  justices  by  whom 
any  such  penalty  is  imposed  to  order  the  whole  or  any  part  thereof 
to  be  laid  out  in  executing  the  work  in  respect  whereof  such  penalty 
was  incurred. 

A  person  who  had  dedicated  a  road  to  the  public,  but  had  not  fulfilled 
the  conditions  which  made  it  repairable  by  the  parish,  was  held  not  to  be 
a  person  having  the  management  of  such  road  under  this  section,  and  that 
he  could  not  recover  penalties  under  it  against  a  railway  company  who  had 
made  a  cut  across  it  and  rendered  it  impassable,  and  had  not  in  due  time 
restored  it,  as  such  a  dedicator  was  not  bound  to  repair  it  {R.  v.  Wilson 
(1852),  18  Q.  B.  348). 

58.  If  in  the  course  of  making  the  railway  the  company  shall  Company  to 
use  or  interfere  with  any  road  they  shall  from  time  to  time  make  Jwed^bythem, 
good  all  damage  done  by  them  to  such  road  ;  and  if  any  question 
shall  arise  as  to  the  damage  done  to  any  such  road  by  the  company, 
or  as  to  the  repair  thereof  by  them,  such  question  shall  be  referred 
to  the  determination  of  two  justices  ;  and  such  justices  may  direct 
such  repairs  to  be  made  in  the  state  of  such  road,  in  respect  of  the 
damage  done  by  the  company,  and  within  such  period,  as  they 
think  reasonable,  and  may  impose  on  the  company,  for  not  carrying 
into  effect  such  repairs,  any  penalty  not  exceeding  five  pounds  per 
day  as  to  such  justices  shall  seem  just  ;  and  such  penalty  shall  be 
paid  to  the  surveyor  or  other  person  having  the  management  of 
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°^^  ^  the  road  interfered  with  by  the  company,  if  a  public  road,  and  be 
applied  for  the  purposes  of  such  road,  or  if  a  private  road  the  same 
shall  be  paid  to  the  owner  thereof:  Provided  always,  that  in 
determining  any  such  question  yfiih  regard  to  a  turnpike  road  the 
said  justices  shall  have  regard  to  and  shall  make  full  allowance  for 
any  tolls  that  may  have  been  paid  by  the  company  on  such  road 
in  the  course  of  the  using  thereof. 

The  word  ^*u8e"  in  this  section  is  to  be  taken  in  its  ordinary  sense 
meaning,  "  travel  upon/'  and  a  company  is  liable  to  make  good  the  damage 
done  to  a  road  by  carting  stone,  bricks,  timber,  and  other  materials,  and 
whether  such  carting  is  done  by  contractors,  sub-contractors  or  other  persons 
employed  by  the  company  (West  Riding  and  Grimsby  Rail.  Co.  v.  Wakefield 
Local  Board  (1864),  33  L.  J.  M.  C.  174).  The  order  by  the  justices  should 
say  what  length  of  road  has  been  injured,  and  should  direct  that  portion  to 
be  Impaired.  The  conviction,  if  the  order  is  disobeyed,  should  refer  to  the 
order  {London  and  North  WesUni  Rail.  Co.  v.  Wetherall  (1851),  20  L.  J. 
Q.  B.  337). 


Proceedings 
on  applica- 
tion to 
justices  to 
consent  to 
level  cross- 
ings of 
bndleways 
and  footways. 


59.  When  the  company  shall  intend  to  apply  for  the  consent 
of  two  justices,  as  hereinbefore  provided  (a),  so  as  to  authorise 
them  to  carry  the  railway  across  any  highway  other  than  a  public 
carriage  road  on  the  level,  they  shall,  fourteen  days  at  least 
previous  to  the  holding  of  the  petty  sessions  at  which  such  appli- 
cation is  intended  to  be  made,  cause  notice  of  such  intended 
application  to  be  given  in  some  newspaper  circulating  in  the 
county,  and  also  to  be  affixed  upon  the  door  of  the  parish  church 
of  the  parish  in  which  such  crossing  is  intended  to  be  made,  or,  if 
there  be  no  such  church,  some  other  place  to  which  notices  are 
usually  affixed  ;  and  if  it  appear  to  any  two  or  more  justices 
acting  for  the  district  in  which  such  highway  at  the  proposed 
crossing  thereof  is  situate,  and  assembled  in  petty  sessions,  aft<»r 
such  notice  a?  aforesaid,  that  the  railway  can,  consistently  with  a 
due  regard  to  the  public  safety  and  convenience,  be  carried  across 
such  highway  on  the  level,  it  shall  be  lawful  for  such  justices  to 
consent  that  the  same  may  be  so  carried  accordingly. 

(a)  Section  46,  and  note  thereto,  ante,  p.  307.  A  railway  company,  apart 
from  the  special  Act,  are  not  bound  to  carry  a  footpath  under  or  over  a 
railway  {Dartford  Rural  District  Council  v.  Bexley  Heath  Rail.  Co.,  [1898] 
A.  C.  210). 


Appeal  60.  If  either  party  shall  feel  aggrieved  by  the  determination 

S^terniina^  ^^  ®"^^  justices  upon  any  such  application  as  aforesaid,  it  shall  be 

tionofthe  lawful  for  such  party,  in  like  manner  and  subject  to  the  like 

justices.  conditions  as  are  hereinafter  provided  in  the  case  of  appeals  in 
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respect  of  penalties  and  forfeitures,  to  appeal  to  the  quarter  Sect.  80. 
sessions  of  the  county  or  place  in  which  the  cause  of  appeal  shall 
have  arisen  ;  and  it  shall  be  lawful  for  the  justices  in  such  quarter 
sessions,  upon  the  hearing  of  such  appeal,  either  to  confirm  or 
quash  the  determination,  or  to  make  such  other  order  in  regard  to 
the  method  of  carrying  the  railway  across  such  highway  as  afore- 
said as  to  them  shall  seem  fit,  and  to  make  such  order  concerning 
the  costs  both  of  the  original  application  and  the  appeal  as  to 
them  shall  seem  reasonable. 

See  8.  157,  and  the  Summary  Jurisdiction  Act,   1884   (47  &  48  Yict. 
c.  43). 


61.  If  the  railway  shall  cross  any  highway  other  than  a  public  Company 
carriageway  on  the  level,  the  company  shall  at  their  own  expense  guifij^ent 
make  and  at  all  times  maintain  convenient  ascents  and  descents,  approaches 
and  other  convenient  approaches,  with  handrails  or  other  fences,  bridleways 
and  shall,  if  such  highway  be  a  bridleway,  erect  and  at  all  times  and  footways 
maintain  good  and  sufficient  gates,  and  if  the  same  shall  be  a  ^^e  level, 
footway,  good  and  sufficient  gates  or  stiles,  on  each  side  of  the 

railway,  where  the  highway  shall  communicate  therewith. 

62.  If  where  the  railway  shall  cross  any  highway  on  the  level  Justices  to 
the  company  fail  to  make  convenient  ascents  and  descents  or  other  t^ ordw^^'^ 
convenient  approaches,  and  such  handrails,  fences,  gates,  and  stiles  appi-oaches 
as  they  are  hereinbefore  required  to  make,  it  shall  be  lawful  for  ^ Remade 
two  justices,  on  the  application  of  the  surveyor  of  roads,  or  of  any  to  highways 
two  householders  within  the  parish  or  district  where  such  crossing  th^evel!'" 
shall  be  situate,  after  not  less  than  ten  days'  notice  to  the  company, 

to  order  the  company  to  make  such  ascent  and  descent  or  other 
approach,  or  such  handrails,  fences,  gates,  or  styles  as  aforesaid, 
within  a  period  to  be  limited  for  that  purpose  by  such  justices  ;  and 
if  the  company  fail  to  comply  with  such  order  they  shall  forfeit 
five  pounds  for  every  day  that  they  fail  so  to  do  ;  and  it  shall  be 
lawM  for  the  justices  by  whom  auy  such  penalty  is  imposed  to 
order  the  whole  or  any  part  thereof  to  be  applied,  in  such  manner 
and  by  such  person  as  they  think  fit,  in  executing  the  work  in 
respect  whereof  such  penalty  was  incurred. 

This  section  does  not  empower  justices  to  order  the  erection  of  hand- 
rails and  fences  at  a  level  crossing  on  a  road  which  is  a  carriage  road  and 
general  highway.  The  only  provision  in  the  Act  requiring  the  company  to 
erect  such  rails  and  fences  is  that  contained  in  s.  61,  which  is  confined 
to  highways  other  than  public  carriageways  (i2.  v.  Schqfield  (1893), 
69  L.  T.  313). 
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•  Sect.  6S.         63.  If  the  commissioners  or  trustees  of  any  turnpike  road,  or 

„ ,         1        the  surveyor  of  any  highway,  apprehend  danger  to  the  passengers 

roads  to  bo     on  such  road  in  consequence  of  horses  being  frightened  by  the 

°^^r^  b      s'K'^^  ^f  ^^^  engines  or  carriages  travelling  upon  the  railway,  it 

the  Board  of  shall  be  lawful  for  such  commissioners,  or  trustees,  or  surveyor. 

Trade.  ^{^^  giving  fourteen  days'  notice  to  the  company,  to  apply  to  the 

Board  of  Trade  with  respect  thereto  ;  and  if  it  shall  appear  to  the 

said  board  that  such  danger  might  be  obviated  or  lessened  by 

the  construction  of  any  works  in  the  nature  of  a  screen  near  to 

or  adjoining  the  side  of  such  road,  it  shall  be  lawful  for  them,  if 

they  shall  think  fit,  to  certify  the  works  necessary  or  proper  to  be 

executed  by  the  company  for  the  purpose  of  obviating  or  lessening 

such  danger,  and  by  such  certificate  to  require  the  company  to 

execute  such  works  within  a  certain  time  after  the  service  of  such 

certificate,  to  l)e  appointed  by  the  said  board. 


Penalty  for 
failing  to 
construct. 


64.  Where  by  any  such  certificate  as  aforesaid  the  company 
shall  have  been  required  to  execute  any  such  work  in  the  nature 
of  a  screen,  they  shall  execute  and  complete  the  same  within  the 
period  appointed  for  that  purpose  in  such  certificate  ;  and  if  they 
fail  so  to  do  thoy  shall  forfeit  tx)  the  said  commissioners,  or  trustees, 
or  surveyor,  five  pounds  for  every  day  during  which  such  works 
shall  remain  uncompleted  beyond  the  period  so  appointed  for  their 
completion  ;  and  it  shall  be  lawful  for  the  justices  by  whom  any 
such  penalty  is  imposed  to  order  the  whole  or  any  part  thereof  to 
be  laid  out  in  executing  the  work  in  respect  whereof  such  penalty 
wad  incurred. 


Justices  to 
bave  power 
to  order 
repair  of 
bridges,  etc. 


65.  Where,  under  the  provisions  of  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  the  company  are  required  to 
maintain  or  keep  in  repair  any  bridge,  fence,  approach,  gate,  or 
other  work  executed  by  them,  it  shall  be  lawful  for  two  justices, 
on  the  application  of  the  surveyor  of  roads  or  of  any  two  house- 
holders of  the  parish  or  district  where  such  work  may  be  situate, 
complaining  that  any  such  work  is  out  of  repair,  after  not  less 
than  ten  days'  notice  to  the  company,  to  order  the  company  to  put 
such  work  into  complete  repair,  within  a  period  to  be  limited  for 
that  purpose  by  such  justices  ;  and  if  the  company  fail  to  comply 
with  such  order  they  shall  forfeit  five  pounds  for  every  day  tliat 
they  fail  so  to  do  ;  and  it  shall  be  lawful  for  the  justices  by  whom 
any  such  penalty  is  imposed  to  order  the  whole  or  any  part  thereof 
to  be  applied,  in  such  manner  and  by  such  persons  as  they  think 
fit,  in  putting  such  work  into  repair. 
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Where  an  Act  incorporated  this  Act,  except  as  expressly  varied,  and  pro-     Sect.  66.    . 

vision  was  made  that  trustees  under  the  Turnpike  Acts  should  require  the  

company  to  repair  the  roads,  this  section  was  thereby  excluded  ;  but  on  the        Note. 
expiration  of  these  Acts,  under  which  the  trustees  acted,  the  provisions  of 
the  general  Act  were  held  to  revive  (Lotidofi,  Chatham  ajtd  Dover  Rail.  Go.  v. 
Board  of  Works  for  Wa»dsworth  (1873),  L.  E.  8  C.  P.  186). 

A  special  Act,  which  incorporated  so  much  of  this  Act  as  relates  '^  to  the 
mode  of  crossing  roads  and  construction  of  bridges,"  was  held  to  incorporate 
this  section,  and  s.  145  which  provides  the  mode  of  enforcing  the  penalty 
{Briitol  and  Exeter  Rail.  Co.  v.  Tucker  (1862),  13  C.  B.  (N.s.)  207). 


66.  [And  wliereas  the  expense  might  freqiiently  he  avoided^  and  Board  of 
pMic  convenience  promoted^  by  a  reference  to  the  Board  of  Trade  pJ^'J^^ 
upon  the  construction  of  public  works  of  an  engineering  nature  con-  modify  the 
neeted  with  the  railicay^  where  a  strict  compliance  with  tlie  provisions  ^^Jl^rtain  °'* 
of  this  or  the  special  Act  might  be  impossible^   or  attended  xoith  roads, 
tncon\)enience  to  the  company^  and  loitlwut  adeguate  advantage  to  the  ^^erea  ^     * 
public:  Be  it  enacted,  that  (a)]  in  case  any  difference  in  regard  to  strict  oom- 
the  construction,  alteration,  or  restoration  of  any  road  or  bridge,  th^^tTs 
or  other  pnblic  work  of  an  engineering  nature,  required  by  the  impoeaible  or 
provisions  of  this  or  the  special  Act,  shall  arise  between  the  com- 
pany and  any  trustees,  commissioners,  surveyors,  or  other  persons 
having  the  control  of  or  being  authorised  by  law  to  enforce  the 
construction  of  such  road,  bridge,  or  work,  it  shall  be  lawful  for 
either  party,  after  giving  fourteen  days'  notice  in  writing  of  their 
intention  so  to  do  to  the  other  party,  to  apply  to  the  Board  of 
Trade  to  decide  upon  the  proper  manner  of  constructing,  altering, 
or  restoring  such  road,  bridge,  or  other  work  ;   and  it  shall  be 
lawful  for  the  Board  of  Trade,  if  they  shall  think  fit,  to  decide  tlie 
same  accordingly,  and  to  authorise,  by  certificate  in  writing,  any 
arrangement  or  mode  of  construction  in  regard  to  any  such  road, 
bridge,  or  other  work  which  shall  appear  to  them  either  to  be  in 
substantial  compliance  with  the  provisions  of  this  and  the  special 
Act^  or  to  be  calculated  to  afford  equal  or  greater  accommodation 
to  the  public  using  such  road,  bridge,  or  other  work  ;  and  after 
any  such  certificate  shall  have  been  given  by  the  Board  of  Trade 
the  road,  bridge,  or  other  work  therein  mentioned  shall  be  con- 
structed by  the  company  in  conformity  with  the  terms  of  such 
certificate,  and  being  so  constructed  shall  be  deemed  to  be  con- 
structed in  conformity  with  the  provisions  of  this  and  the  special 
Act :  Provided  always,  that  no  such  certificate  shall  be  granted 
by  the  Board  of  Trade  unless  they  shall  be  satisfied  that  existing 
private  rights  or  interests  will  not  be  injuriously  affected  thereby. 

(a)  The  recital  has  been  repealed  by  the  Statute  Law  Be  vision  Act,  1891, 
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Sect.  67.         67.  And  be  it  enacted,  that  all  regulations,  certificates,  notices, 

and  other  documents  in  writing,  purporting  to  be  made  or  issued 

tion  of  by  or  by  the  authority  of  the  Board  of  Trade,  and  signed  by  some 

S'^R^i^*  ^^  officer  appointed  for  that  purpose  by  the  Board  of  Trade,  shall,  for 

of  Trade,        the  purposes  of  this  and  the  special  Act,  and  any  Act  incorporated 

service  of       therewith,  be  deemed  to  have  been  so  made  and  issued,  and  that 
noticeti,  etc.  '  ,  .., 

Without  proof  of  the  authority  of  the  person  signing  the  same,  or 

of  the  signature  thereto,  which  matters  shall  be  presumed  until 
the  contrary  be  proved  ;  and  service  of  any  such  document,  by 
leaving  the  same  at  one  of  the  principal  offices  of  the  railway  com- 
pany, or  by  sending  the  same  by  post  addressed  to  the  secretary 
at  such  office,  shall  be  deemed  good  service  upon  the  company ; 
and  all  notices  and  other  documents  required  by  this  or  the  special 
Act  to  be  given  to  or  laid  before  the  Board  of  Trade  shall  be 
delivered  at,  or  sent  by  post  addressed  to,  the  office  of  the  Board 
of  Trade  in  London. 


Gates, 
bridges,  etc. 


Fences : 


And  with  respect  to  works  for  the  accommodation  of  lands 
adjoining  the  railway,  be  it  enacted  as  follows  : 

This  heading  covers  ss.  68 — 75. 

68.  The  company  shall  make  and  at  all  times  thereafter  main- 
tain the  following  works  for  the  accommodation  of  the  owners  and 
occupiers  of  lands  adjoining  the  railway  ;  (that  is  to  say,) 

Such  and  so  many  convenient  gates,  bridges,  arches,  culverts,  and 
passages  over,  under,  or  by  the  sides  of  or  leading  to  or  from 
the  railway,  as  shall  be  necessary  for  the  purpose  of  making 
good  any  interruptions  caused  by  the  railway  to  the  use  of 
the  lands  through  which  the  railway  shall  be  made  ;  and  such 
works  shall  be  made  forthwith  after  the  part  of  the  'railway 
passing  over  such  lands  shall  have  been  laid  out  or  formed,  or 
during  the  formation  thereof : 

Also  sufficient  posts,  rails,  hedges,  ditches,  mounds,  or  other 
fences,  for  separating  the  land  taken  for  the  use  of  the  railway 
from  the  adjoining  lands  not  taken,  and  protecting  such  lands 
from  trespass,  or  the  cattle  of  the  owners  or  occupiers  thereof 
from  straying  thereout,  by  reason  of  the  railway,  together 
with  all  necessary  gates,  made  to  open  towards  such  adjoining 
lands,  and  not  towards  the  railway,  and  all  necessary  stiles ; 
and  such  poets,  rails,  and  other  fences  shall  be  made  forthwith 
after  the  taking  of  any  such  lands,  if  the  owners  thereof  shall 
so  require,  and  the  said  other  works  as  soon  as  conveniently 
mav  be  : 
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Also  all  necessary  arches,  tunnels,  culverts,  drains,  or  other  Sect.  68. 
passages,  either  over  or  under  or  by  the  sides  of  the  railway,  . 
of  such  dimensions  as  will  be  sufficient  at  all  times  to  convey 
the  water  as  clearly  from  the  lands  lying  near  or  affected  by 
the  railway  as  before  the  making  of  the  railway,  or  as  nearly 
so  as  may  be  ;  and  such  works  shall  be  made  from  time  to 
time  as  the  railway  works  proceed  : 

Also  proper  watering  places  for  cattle  where  by  reason  of  the  Watering 
railway  the  cattle  of  any  person  occupying  any  lands  lying  P^*^^- 
near  thereto  shall  be  deprived  of  access  to  their  former 
watering  places  ;  and  such  watering  places  shall  be  so  made 
as  to  be  at  all  times  as  sufficiently  supplied  with  water  as 
theretofore,  and  as  if  the  railway  had  not  been  made,  or  as 
uearly  so  as  may  be  ;  and  the  company  shall  make  all 
necessary  watercourses  and  drains  for  the  purpose  of  con- 
veying water  to  the  said  watering  places  : 

Provided  always,  that  the  company  shall  not  be  required  to  make 
such  accommodation  works  in  such  a  manner  as  would  prevent  or 
obstruct  the  working  or  using  of  the  railway,  nor  to  make  any 
accommodation  works  with  respect  to  which  the  owners  and 
occupiers  of  the  lands  shall  have  agreed  to  receive  and  shall  have 
been  paid  compensation  instead  of  the  making  them. 

"Shall  make  .  .  .  the  following  works." — The  powers  of  the 
company  to  take  lands  oompulsorily,  extend  to  taking  lands  for  these  works 
as  well  as  for  the  actual  construction  of  the  railway,  provided  the  company 
has  been  authorised  to  take  the  lands  if  required.  See  note  to  s.  16,  supra, 
p.  290,  and  caaes  there  cited ;  and  see  also  s.  18  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  note,  as  to  land  authorised  to  be  taken,  ante^  p.  33. 

A  railivay  company  are  bound  by  this  section  to  make  and  maintain  the 
works  mentioned,  but  if  they,  in  fact,  make  them,  their  sufficiency  cannot 
be  questioned  after  five  years  by  reason  of  s.  73,  post  (Dixon  v.  Great  Western 
Bail.  Co.,  [1897]  1  Q.  B.  300). 

If  a  railway  company  delay  in  making  the  accommodation  works,  it  has 
been  held  in  Scotland  that  if  the  owner  or  occupier  thereby  suffers  damage, 
he  is  entitled  to  recover  damages  from  the  railway  company  by  reason  of  the 
breach  of  the  statutory  duty  placed  upon  them  (Pollock  v.  North  British  Bail. 
Co.  (1901),  3  Ct.  of  Sees.  Cas.  (6th  ser.)  727). 

This  section  has  reference  to  what  takes  place  upon  the  surface  of  the  land 
and  not  below  the  surface,  as  in  the  case  of  mines,  and  a  company  would  not 
be  required  to  make  accommodation  works  for  mine-owners  (R.  v.  Fisher 
(1862),  3  B.  &  S.  191).  The  question  whether  works  made  by  a  company 
are  accommodation  works  so  as  to  entitle  an  adjoining  owner  to  have  them 
maintained,  is  one  to  be  determined  at  the  time  of  the  construction  of  the 
works,  and  the  owner  should  at  that  time  elect  as  to  the  step  he  will  take 
for  obtaining  redress  under  the  statute  (S.  C,  pp.  199,  200). 

Where  the  compensation  for  the  severance  of  land  is  being  ascertained  by 
arbitrators  or  jury,  they  will  be  entitled  and  ought  to  take  into  account  the 
fact  that  accommodation  works  may  be  ordered  ;  but  that  is  only  in  regard 
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Sect.  68.     to  the  present  and  not  the  prospective  nse  of  the  land.     See  Lands  CUuses 

Consolidation  Act,  1845,  s.  63,  ante,  p.  96  ;    R.  v.  Brown  (1867),  L.  R- 

NoTK.        2  Q.  B.  630). 

Where  a  railway  company  provided  a  level  crossing  to  join  the  severed 
portions  of  an  owner's  land,  and  the  owner  afterwards  granted  the  land  on 
one  side  to  one  person,  and  later  the  land  on  the  other  side  to  another  person, 
and  the  former  released  to  the  company  his  right  to  use  the  crossing,  and 
the  company  on  their  own  land  erected  fences  which  obstructed  the  crossing, 
it  was  held  that  they  were  entitled  so  to  do  as  the  owner  who  had  not  released 
his  right  had  no  land  to  which  he  was  entitled  to  have  conmiunication,  and 
an  injunction  was  granted  to  restrain  him  from  injuring  the  fences.  The 
expression  "  shall  at  all  times  "  maintain,  does  not  mean  that  the  company 
must  maintain  it  at  all  times  if  the  owner  does  not  want  it.  His  acts,  in 
this  case,  were  held  to  amount  to  an  abandonment  of  his  rights  (^Midland 
Rail,  Co.  V.  Gribble,  [1895]  2  Ch.  827). 

**  Passages." — Where  under  a  special  Act  a  company  was  required  to 
make  such  communications  as  would  be  necessary  for  the  convenient  use  of 
certain  pasture  land,  and  the  land  was  afterwards  turned  into  building  land, 
the  owners  of  houses  built  on  the  land  were  held  entitled  to  use  the  level 
crossings  made  when  the  land  was  pasture  land  (United  Land  Co.  v. 
Great  Eastern  Rail.  Co.  (1875),  L.  R.  10  Ch.  586  ;  cf.  Finch  v.  Great  Western 
Rail.  Co.  (1879),  5  Ex.  D.  254). 

But  under  this  Act  an  owner  who  afterwards  opened  a  quarr}'  on  agri- 
cultural land  and  sought  to  draw  stones  by  traction  engines  and  waggons 
over  the  crossing  was  restrained  by  ibjunction  from  so  doing  on  the  ground 
that  this  was  placing  a  greater  burden  on  the  railway  company  than  was 
originally  contemplated,  and  also  because  such  use  would  endanger  the 
traffic  on  the  railway  (Great  Northern  Rail.  Co.  v.  McAllister,  [1897] 
1  I.  R.  587)  ;  and  see  to  the  like  effect  Great  Western  Rail.  Co.  v.  Talbot, 
[1902]  2  Ch.  759,  a  case  where  the  company  had  agreed  to  make  and 
maintain  certain  works  for  the  acconmiodation  of  the  owners  and  occupiers 
for  the  time  being,  such  works  including  a  level  crossing  for  a  tramway.  It 
was  held  in  that  case  that  the  owner  could  not  take  over  the  tramway  goods 
and  traffic  from  other  land  than  his  own,  and  that  he  was  not  entitled  to 
use  the  crossing  so  as  to  substantially  increase  the  burden  of  the  easement. 

The  word  **  necessary"  here  applies  only  to  making  good  interruptions. 
If  they  can  be  made  good  in  more  than  one  way,  the  company,  acting  under 
the  advice  of  their  engineer,  may  choose  which  way  the  works  are  to  be 
done,  provided  each  way  be  convenient.  If  they  are  not  convenient,  the 
landlord  can  apply  to  the  magistrates  under  s.  69.  The  company  has, 
therefore,  power  to  take  lands  compulsorily  for  making  good  an  interruption 
in  a  convenient  way,  and  the  landowner  whose  land  is  taken  cannot  object 
that  it  might  be  done  in  another  way  (Wilkittson  v.  Hull  and  Biimsley  Rail- 
tray  and  Dock  Co.  (1882),  20  Ch.  D.  323;  Bowling  v.  Pontypool,  etc.  Rail, 
Co.  (1874),  L.  R.  18  Eq.  714), 

"  Fences. "—The  Railway  Regulation  Act,  1842  (5  &  6  Vict.  c.  55),  s.  10, 
enacts  as  follows : 

^'  All  railway  companies  shall  be  under  the  same  liability  of  obligation  to 
erect,  and  to  maintain  and  repair,  good  and  sufficient  fences  throughout  the 
whole  of  their  respective  lines,  as  they  would  have  been  if  every  part 
of  such  fences  had  been  originally  ordered  to  be  made  under  an  order 
of  justices  by  virtue  of  the  provisions  to  that  effect  in  the  Acts  of 
Parliament  relating  to  such  railways  respectively." 

This  section  has  not  been  repealed,  and  is  printed  in  the  revised  statutes, 
although  Jekvis,  C.J.,  in  Manchester,  Sheffield  and  Lincolnshire  Rail.  Co.  v. 
Wallis  (1854),  -^3  L.  J.  C.  P.  85,  p.  89,  expressed  an  opinion  that  it  was 
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repealed  and  consolidated  in  the  Railways  Glauses  Act,  1845,  ss.  68  and  69.     Sect.  68. 

As  to  when  an   Act  is  impliedly  repealed,   see  Wyatt  v.   Gems^   [1^93]         

2  Q.  B.  225  ;  Sammers  v.  Holhorn  Board  of  Works,  [1893]   1  Q.  B.  612  ;        Note. 
Ciiy    and    South   London   Rail.    Co.    v,    London    Coujity    Council,    [l^^l] 
2  Q.  B.  513. 

The  obligation  to  make  and  maintain  fences  applies  only  as  against  the 
cattle  of  the  owners  and  occupiers  of  adjoining  lands  and  their  licensees, 
and  does  not  apply  to  sheep  trespassing  or  cattle  straying  on  the  highway. 
The  liability  is  the  same  as  that  at  common  law  of  an  owner  who  is  bound 
to  make  and  maintain  a  fence  by  prescription  {Ricketts  v.  East  and  West 
India  Docks  and  Birminghum  Rail.  Co.  (1852),  21  L.  J.  C.  P.  201  ; 
Manchester,  Sheffield  and  Lincohishire  Rail.  Co.  v.  Wallis  (1854), 
-23  L.  J.  C.  P.  85  ;  Datrson  v.  Midland  Rail.  Co.  (1872),  L.  R.  8  Ex.  9  ; 
nixony.  Great  Western  Rail.  Co.,  [1897]  1  Q.  B.  300). 

A  highway  is  adjoining  land  within  this  section,  but  the  section  applies 
only  in  the  case  of  animals  driven  along  it,  and  not  to  those  straying  on  it 
(^Midland  Rail.  Co.  v.  Daykin  (1855),  17  C.  B.  126  ;  Manchester,  Sheffield 
ami  Lincolnshire  Rail.  Co.  v.  Wallis  (1854),  23  L.  J.  C.  P.  85  ;  Luscombe  v. 
Great  Western  Rail.  Co.,  [1899]  2  Q.  B.  313). 

Sufficiency  of  fence. — "  Cattle  "  in  this  section  includes  "  pigs,"  and  the 
fence  must  be  sufficient  to  prevent  pigs  getting  on  the  line  (Child  v.  Heam 
(1874),  L.  B.  9  Ex.  176).  It  must  also  be  sufficient  to  prevent  horses  and 
other  cattle  putting  their  heads  through  and  doing  damage  {Wiseman  v. 
Booker  (1878),  3  C.  P.  D.  184).  If  sheep  escape  through  a  hole  in  a  hedge, 
which  is  the  fence  provided,  the  company  will  be  liable  (Bessant  v.  Great 
We-Htern  Rail.  Co.  (1860),  8  C.  B.  (n.s.)  368).  And  a  railway  company 
have  been  held  liable  where  a  bull  jumped  over  an  iron  fence  six  feet  high 
(S.  C,  p.  372).  The  fact  that  a  spring  catch  on  a  gate  is  out  of  order  is 
evidence  of  negligence  on  the  part  of  the  coqipany  in  not  maintaining  a 
ftufficient  fence  and  gate,  although  there  may  be  other  fastenings  to  the  gate 
(Brooks  V.  Londfjn  and  North  Westerrt  Rail.  Co.  (1884),  33  W.  E.  167). 

Drains. — A  company  under  this  section  is  not  bound  to  make  and 
maintain  drains  to  carry  away  water  so  as  to  prevent  it  percolating  into 
mines  below  the  railway  (i2.  v.  Fisher  (1862),  3  B.  &  S.  191).  The 
remedy  in  such  a  case  is  not  by  proceeding  under  s.  69,  but  by  action 
(S.  C,  and  Bagtiall  v.  London  aiul  North  Western  Rail.  Co.  (1861), 
7  H.  &  N.  423). 

Proviso. — The  fact  that  the  landowner  may  receive  compensation  instead 
of  requiring  accommodation  works  to  be  done  will  not  exonerate  the  railway 
company  from  making  and  maintaining  accommodation  works  for  a  tenant 
who  may  be  in  occupation  at  the  time  the  railway  is  made  (Corry  v.  Great 
West^ni  Rail.  Co.  (1881),  7  Q.  B.  D.  322). 

As  to  the  effect  of  receiving  compensation  so  as  to  disentitle  him  from 
crossing  the  line  until  the  accommodation  works  are  made,  see  s.  74,  post. 

Where  a  railway  company  by  contract  agreed  to  make  certain  accom- 
modation works,  and  to  render  certain  personal  service  as  part  of  the  com- 
pensation, for  land  taken  ;  but  after  the  railway  had  been  closed  for  some 
years  the  undertaking  was  sold  to  another  company,  subject  to  the  contracts 
and  liabilities  of  the  old  company,  the  court  granted  specific  performance  of 
the  contracts  to  make  the  accommodation  works  and  to  do  the  service 
against  the  purchasing  company  (Fortesnue  v.  Loslwithiel  and  Foirey 
Rail.  Co.,  [1894]  3  Ch.  621,  following  Earl  of  Jersey  v.  Great  Western 
Rail.  Co.,  ibid.,  note,  p.  625).  For  form  of  order  against  a  railway  company 
to  observe  contracts,  see  S.  C.  and  Greene  v.  West  Cheshire  Rail.  Co.  (1871), 
L.  R.  13  Eq.  44). 

Y  2 
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Sect.  69,  00.  If  any  difference  arise  respecting  the  kind  or  number 
Diff  oes  as  ^^  ^^^  ^^^^  accommodation  works,  or  the  dimensions  or  suflBciency 
to  accommo-  thereof,  or  respecting  the  maintaining  thereof,  the  same  shall  be 
to  be^Sed  de^®r°^i'^Gd  by  two  justices  ;  and  such  justices  shall  also  appoint 
byjuBtioes.  the  time  within  which  such  work  shall  be  commenced  «ind 
executed  by  the  company. 

The  justices  have  power  to  determine  what  works  are  sufficient  on 
account  of  the  interruption  to  the  use  of  the  land,  that  is  to  the  present 
and  not  to  the  prospective  use  of  it ;  the  use  at  the  time  of  the  inter- 
ruption. Thus,  idE  it  is  agricultural  land,  they  could  not  take  into  account 
that  it  might  soon  be  used  for  building  purposes  (R.  v.  Brown  (1867), 
L.  R.  2  Q.  B.  630  ;  and  see  B.  v.  Fisher  (1862),  3  B.  &  S.  191,  approved 
by  the  Court  of  Appeal  in  Bhondda  and  Svramea  Bail.  Co.  v.  Talhot,  [1897] 
2  Ch.  131).  Their  jurisdiction  is,  however,  limited  only  to  deciding  the 
kind,  number,  and  sufficiency.  They  have  no  power  to  decide  whether 
there  shall  or  shall  not  be  accommodation  works.  That  question  is  deter- 
minable by  the  High  Court,  and  the  question  can  be  raised  on  an  application 
for  a  mandamuH  requiring  the  company  to  make  accommodation  works 
(B.  V.  Waterford  and  Limerick  Bail.  Co.  (1862),  2  Ir.  C.  L.  680). 

The  High  Court  will  not  exercise  a  concurrent  jurisdiction  with  the 
justices  as  to  the  sufficiency  of  accommodation  works  either  during  the 
construction  of  the  railway  or  after  its  completion  {Hood  v.  North  Eastern 
Bail.  Co.  (1870),  L.  R.  11  Eq.  116). 

An  arbitrator  or  jury  in  assessing  compensation  for  land  severed  have  no 
power  to  order  accommodation  works,  or  to  award  anything  in  respect  of 
the  same  (B.  v.  South  Wales  Bail.  Co.  (1849),  13  Q.  B.  988). 

Execution  of  ^Q^  If  for  fourteen  days  next  after  the  time  appointed  by  such 
owners  on  justices  for  the  commencement  of  any  such  works  the  company 
default  by  the  shall  fail  to  commence  such  works,  or  having  commenced  shall 
fail  to  proceed  diligently  to  execute  the  same  in  a  sufficient 
manner,  it  shall  be  lawful  for  the  party  aggrieved  by  such  failure 
himself  to  execute  such  works  or  repairs  ;  and  the  reasonable 
expenses  thereof  shall  be  repaid  by  the  company  to  the  party  by 
whom  the  same  shall  so  have  been  executed  ;  and  if  there  be  any 
dispute  about  such  expenses  the  same  shall  be  settled  by  two 
justices:  Provided  always,  that  no  such  owner  or  occupier  or 
other  person  shall  obstruct  or  injure  the  railway,  or  any  of  the 
works  connected  therewith,  for  a  longer  time,  nor  use  them  in  any 
other  manner,  than  is  unavoidably  necessary  for  the  execution  or 
repair  of  such  accommodation  works. 

Power  to  71.  If  ^^^y  <^f  *ti^  owners  or  occupiers  of  lands  affected  by  such 

P  d^u  °^  k  ''^^Iw^y   s'***^^'   consider  the  accommodation  w^orks   made  by  the 

additional  company,  or  directed  by  such  justices  to  be  made  by  the  company, 

accommoda-  ingufgcient  for  the  commodious  use  of  their  respective  lands,  it 

tion  workH.        ,     ,,  ,      ,        «  ,    «  .  .  ,  . 

shall  be  lawful  for  any  such  owner  or  occupier,  at  any  time,  at  his 
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own  expense,  to  make  such  further  works  for  that  purpose  as  he     SectH. 
shall  think  necessary,  and  as  shall  be  agreed  to  by  the  company, 
or,  in  case  of  difference,  as  shall  be  authorised  by  two  justices. 

This  section  is  not  applicable  to  a  case  where  the  landowner  has  received  4 

compensation  in  lieu  of  accommodation  works.  If  he  does  so  he  cannot 
afterwards  construct  such  works.  Thus,  where  an  owner  agreed  to  accept 
a  certain  sum,  which  should  include  full  satisfaction  for  all  accommodation 
works,  with  the  exception  of  certain  level  crossings,  it  was  held  that  he 
could  not  under  this  section  build  a  bridge  over  the  railway  (Rhondda  and 
Stransea  RaU.  Co.  v.  Talbot,  [1897]  2  Ch.  131). 

72.  If  the  company  so  desire,  all  such  last-mentioned  accom-  Such  works 
modation  works  shall  be  constructed  under  the  superintendence  of  gtructed* 
th^ir  engineer,  and  according  to  plans  and  specifications  to  be  under  the 
submitted  to  and  approved  by  such  engineer  ;  nevertheless  the  ^e^^f  5ie 
company  shall  not  be  entitled  to  require  either  that  plans  should  oompanys 
be  adopted   which  would   involve   a   greater   expense  than  that®"^^^'^ 
incurred  in  the  execution  of  similar  works  by  the  company,  or  that 

the  plans  selected  should  be  executed  in  a  more  expensive  manner 
than  that  adopted  in  similar  cases  by  the  company. 

73.  The  company  shall  not  be  compelled  to  make  any  further  Accommoda- 
or  additional  accommodation  works  for  the  use  of  owners  and  ^^"^o^ 
occupiers  of  land  adjoining  the  railway  after  the  expiration  of  the  required  after 
prescribed  period,  or,  if  no  period  be  prescribed,  after  five  years        years, 
from  the  completion  of  the  works,  and  the  opening  of  the  railway 

for  public  use. 

If  an  accommodation  work  is  made  and  considered  sufficient  at  the  time 
a  railway  is  made,  and  is  properly  maintained  as  made,  the  landowner  has 
00  remedy  if  after  five  years  he  suffers  damage  by  alleged  insufficiency  in 
the  work  constructed  {Colley  v^ London  and  North  Western  Rail,  Co.  (1880), 
5  Ex.  D.  277  ;  Ryan  v.  Great  Southern  and  Western  Rail.  Co.  (1892). 
52  L.  R.  Ir.  15). 

This  section  is  not  applicable  if  no  accommodation  works  have  in  tact  been 
made  {Dixon  v.  Great  Western  Rail.  Co.,  [1897]  1  Q.  B.  300).  In  that  case,  in 
the  Court  below, at  [1896]  2  Q.  B.,  p.  347,  Lord  Eussell,  C.J.,  said  :  "It 
seems  to  me  that  the  reasonable  construction  to  be  put  on  those  words  is 
this  :  that  if  at  the  time  of  opening  the  railway  or  within  the  five  years  the 
<:ompany  have  in  fact  supplied  accommodation,  works,  and  those  works  have 
been  accepted  by  the  person  who  had  a  right  to  call  for  them,  and  if  that 
person  has  not  chosen  within  the  five  years  to  complain  of  their  insufficiency, 
he  cannot  after  the  expiration  of  that  period  be  heard  to  complain  that  they 
are  insufficient  and  require  further  works  to  be  made.  But  where,  as  here, 
the  company  have  made  no  accommodation  works  at  all  within  the  five 
years,  there  is  nothing  which  the  adjoining  owner  can  within  that  period 
accept  as  in  satisfaction  of  the  company's  obligation,  and  s.  73  cannot  apply." 
This  view  was  confirmed  by  the  Court  of  Appeal. 

Where  the  conveyance  reciting  a  decree  arbitral  on  a  statutory  reference 
provided  that  the  railway  company  should  be  bound  to  preserve  the  effective 
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Sect.  73. 

Note. 


Owners  to  be 
allowed  to 
cross  until 
accommoda- 
tion works 
are  made. 


drainage  of  the  land  interfered  with,  it  w^as  held  under  the  Scotch  Act  that 
this  provision  was  not  unlimited  as  to  time,  but  was  to  be  read  with  the 
corresponding  provision  to  s.  73  in  the  Scotch  Act  {Great  North  of  Scotland 
Rail,  Co.  V.  Duke  of  Fife  (1900),  82  L.  T.  425). 

74.  Until  the  company  shall  have  made  the  bridges  or  other 
proper  communications  which  they  shall  under  the  provisions 
herein  or  in  the  special  Act,  or  any  Act  incorporated  therewith, 
contained,  have  been  required  to  make  between  lands  intersected 
by  the  railway,  and  no  longer,  the  owners  and  occupiers  of  such 
lands,  and  any  other  persons  whose  right  of  way  shall  be  affected 
by  the  want  of  such  communication,  and  their  respective  servants, 
may  at  all  times  freely  pass  and  repass,  with  carriages,  horses,  and 
other  animals,  directly  (but  not  otherwise)  across  the  part  of  the 
railway  made  in  or  through  their  respective  lands,  solely  for  the 
purpose  of  occupying  the  same  lands,  or  for  the  exercise  of  such 
right  of  way,  and  so  as  not  to  obstruct  the  passage  along  the 
railway,  or  to  damage  the  same  ;  nevertheless,  if  the  owner  or 
occupier  of  any  such  lan^s  have  in  his  arrangements  with  the 
company  received  or  agreed  to  receive  compensation  for  or  on 
account  of  any  such  communications,  instead  of  the  same  being 
formed,  such  owner  or  occupier,  or  those  claiming  under  him^ 
shall  not  be  entitled  so  to  cross  the  railway. 

Where  an  owner  of  land  severed  by  a  railway  claimed  compensation  from 
the  company,  and  the  jury  awarded  compensation  on  the  footing  that  there 
was  to  be  a  total  separation  of  his  land  without  any  communication  being 
made,  which  compensation  he  received,  this  was  held  to  be  an  arrangement 
within  a  section  of  the  special  Act  corresponding  to  the  above  section  ;  and 
it  was  further  held  that  he  was  a  trespasser  if  he  afterwards  crossed  the  line 
(Mantling  v.  Eastern  Counties  Rail.  Co.  (1843),  3  Rail.  Cas.  637). 


Penalty  on 
persons 
omitting 
to  fasten 
gates. 


Power  to 
parties  to 
make  private 
branch  rail- 
ways commu- 
nicatinff  with 
the  railway. 
6  &  6  Vict, 
c.  66. 


75.  If  ^^y  person  omit  to  shut  and  fasten  any  gate  set  up  at 
either  side  of  the  railway  for  the  accommodation  of  the  owners 
or  occupiers  of  the  adjoining  lands  as  soon  as  he  and  the  carriage, 
cattle,  or  other  animals  under  his  care  have  passed  through  the 
same,  he  shall  forfeit  for  every  such  offence  any  sum  not  exceeding 
forty  shillings. 

76.  And  be  it  enacted,  that  this  or  the  special  Act  shall  not 
prevent  the  owners  or  occupiers  of  lands  adjoining  to  the  railway, 
or  any  other  persons,  from  laying  down,  either  upon  their  own 
lands  or  upon  the  lands  of  other  persons  with  the  consent  of  such 
persons,  any  collateral  branches  of  railway  to  communicate  with 
the  railway,  for  the  purpose  of  bringing  carriages  to  or  from  or 
upon  the  railway,  but  under  and  subject  to  the  provisions  and 
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restrictions  of  an  Act  passed  in  the  sixth  year  of  the  reign  of  her  Sect.  76. 
present  Majesty,  intitnled  an  Act  for  the  better  regulation  of 
railways,  and  for  the  conveyance  of  troops  (a)  ;  and  the  company 
shall,  if  required,  at  the  expense  of  such  owners  and  occupiers  and 
other  persons,  and  subject  also  to  the  provisions  of  the  said  last- 
mentioned  Act,  nsake  openings  in  the  rails,  and  such  additional 
lines  of  rail  as  may  be  necessary  for  effecting  such  communication, 
in  places  where  the  communication  can  be  made  with  safety  to  the 
public,  and  without  injury  to  the  railway,  and  without  incon- 
venience to  the  traffic  thereon  ;  and  the  company  shall  not  take 
any  rate  or  toll  or  other  moneys  for  the  passing  of  any  passengers, 
goods,  or  other  things  along  any  branch  so  to  be  made  by  any  such 
owner  or  occupier  or  other  person  ;  but  this  enactment  shall  be 
subject  to  the  following  restrictions  and  conditions  ;  (that  is 
to  say,) 

Xo  such  branch  railway  shall  run  parallel  to  the  railway  ;  Restrictions 

and  con- 
The  company  shall  not  be  bound  to  make  any  such  openings  in  ditions 

any  place  which  they  shall  have  set  apart  for  any  specific 

purpose  with  which  such  communication  would  interfere,  nor 

upon  any  inclined  plane  or  bridge,  nor  m  any  tunnel  : 

The  persons  making  or  using  such  branch  railways  shall  be 
subject  to  all  byelaws  and  regulations  of  the  company  from 
time  to  time  made  with  respect  to  passing  upon  or  crossing 
the  railway  and  otherwise  ;  and  the  persons  making  or  using 
such  branch  railways  shall  be  bound  to  construct,  and  from 
time  to  time,  as  need  may  require,  to  renew,  the  offset  plates 
and  switches,  according  to  the  most  approved  plan  adopted  by 
the  company,  and  under  the  direction  of  their  engineer. 

(a)  The  Eailway  Regulation  Act,  1842.  See  the  Short  Titles  Act,  1896 
(59  &  60  Vict.  c.  14). 

Where  a  railway  company  has  given  permission  to  make  an  opening  for  a 
private  siding,  such  permission  is  not  a  license,  and  after  the  private  line 
has  been  made,  it  cannot  be  revoked  {Bell  v.  Midland  Rail.  Co,  (1869), 
3  De  G.  &  J.  673). 

This  section  is  applicable  only  to  communications  required  by  the  owners 
of  branch  railways  for  the  purpose  of   using  the  railway  with  their  own  • 

engines  and  carriages,  and  does  not  entitle  an  adjoining  owner  who  makes  a 
siding  to  demand  a  communication  with  the  railway  for  the  purpose  of 
establishing  a  claim  to  facilities  for  traffic  {Lancashire  Brick  and  Terra  Cotta 
Co.,  Limited  v.  Lancashire  and  Yorkshire  Rail.  Co.,  [1902]  1  K*  B.  651). 
The  limitation  as  to  the  place  of  communication  does  not  relate  solely  to  the 
structural  difficulties  of  making  an  opening,  but  has  reference  also  to 
difficulties  arising  from  working  the  traffic  {ibid.),  and  see  also  Richard  v. 
Greut  Western  Rail.  Co.  (1900),  11  Rail.  Cas.  133. 

As  to  renewing  offset  plates  and  switches,  see  Woodruff  v.  Brecon,  etc. 
Rail.  Co.  (1884),  28  Ch.  D.  190. 
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Sect.  77. 


Company 
not  to  be 
entitled  to 
minerals 


And  with  respect  to  mines  lying  under  or  near  the  railway,  be 
it  enacted  as  follows  : 

I' With  respect  to  mines."— Under  this  heading  are  included  as.  77-~ 85. 
With  these  sectionB  may  be  compared  ss.  18 — 27  of  the  Waterworks  Clauses 
Act,  1 847,  J908/,  which  contain  slightly  different  provisions  in  regard  to  mines. 

In  cases  under  these  respective  Acts,  these  clauses  are  to  be  regarded  as 
a  statutory  code  as  to  the  relative  rights  of  mine-owners  and  companies 
where  lands  are  compulsorily  taken.  They  are  intended  to  deal  with  every 
case,  and  to  get  rid  of  all  the  ordinary  law  as  to  the  subject  (Great  Western 
Rail  Co.  V.  BenfieU  (1867),  L.  E.  2  H.  L.  27  ;  In  re  Lord  Gerard  and 
London  and  North  Western  Rail,  Co.,  [1895]  1  Q.  B.  459,  as  to  railways  ; 
and  Holliday  v.  Mayor  of  Wakefield,  [1891]  A.  C.  81,  as  to  waterworks). 

77.  I^h^  company  shall  not  be  entitled  to  any  mines  of  coal, 

ironstone,  slate,  or  other  minerals  under  any  land  purchased  by 

them,  except  only  such  parts  thereof  as  shall  be  necessary  to  be 

dug  or  carried  away  or  used  in  the  construction  of  the  works, 

unless  the  same  shall  have  been  expressly  purchased  :  and  all  such 

mines,  excepting  as  aforesaid,  shall  be  deemed  to  be  excepted  out 

of  the  conveyance  of   such   lands,  unless   they  shall  have  been 

expressly  named  therein  and  conveyed  thereby. 

"  Mines  of  coal,  ironstone,  slate,  or  other  minerals." — The  inter- 
pretation of  these  wordi  in  this  section  and  in  corresponding  sections  of 
other  consolidating  Acts  has  given  rise  to  some  conflict  of  judicial  opinion. 

According  to  the  general  law  in  England,  a  reservation  of  "minerals" 
includes  every  substance  which  can  be  got  from  underneath  the'  surface 
of  the  earth  fof  the  purpose  of  profit,  unless  there  is  something  in  the 
context  or  in  the  nature  of  the  transaction  to  give  it  a  more  limited 
meaning  (Hext  v.  Gill  (1872),  L.  R.  7  Ch.  699,  p.  712).  It  would  thus 
include  all  substances  (other  than  the  agricultural  surface  of  the  ground) 
which  may  be  got  for  manufacturing  or  mercantile  purposes  {Midland  Rail. 
Co.  V.  Chechley  (1867),  L.B.  4  Eq.  19).  Some  exception  has  been  taken  to 
the  element  of  profit  as  not  a  necessary  part  of  the  definition.  See  [ter  Lord 
HalsbURY  in  LordFrorost  ofGlasgowv.  Fane  (1888),  13  App.  Cas.  657,  p.  670, 
and  his  remarks  in  In  re  Todd,  Birleston  d'  Co.  and  North  Eastern  Rail.  Co., 
[1903]  1  K.  B.  603,  at  pp.  606,  607  ;  and  see  j>«r  Lord  Herschell  in  Midland 
Rail.  Co.  V.  Robinson  (1889),  15  App.  Cas.  19  p.  27.  But  the  rule  laid  down 
in  Next  v.  Gill  has  been  followed  with  approval  as  regards  ordinary  reserva- 
tions in  ordinary  grants  by  the  Court  of  Appeal  in  Earl  of  Jersey  v.  Neath 
Guardians  (1889),  22  Q.  B.  D.  555.  According  to  the  general  law,  therefore, 
minerals  include  clay  and  brick  earth  (JSaW  of  Jersey  v.  Neath  Gvardians, 
supra  ;  Hext  v.  Gill,  supra),  freestone  and  other  stone  usually  got  by  quarrying 
(Bell  V.  WiUo7i  (1866),  L.  R.  1  Ch.  303  ;  Midland  Rail.  Co.  v.  ChecUey  (1867), 
L.  R.  4  Eq.  19  ;  Greville  v.  Hemingxray  (1902),  87  L.  T.  443  ;  and  see  ScoU 
V.  Midland  Rail.  Co.,  [1901]  1  K.  B.  317),  coprolites  (Attorney-General  v. 
Tomline  (1877),  5  Ch.  D.  750),  and  red-rock  and  coal  not  workable  at  a  profit 
(Johnstone  v.  Crompton  &  Co.,  [1899]  2  Ch.  190). 

Such  being  the  general  law  as  .to  what  are  minerals,  its  application  to 
this  section  is  rendered  more  difficult  by  reason  of  the  fact  that  the  words 
are  not  '^  mines  and  minerals,''  but  '^  mines  of  minerals."  It  is  now  clear, 
from  a  series  of  authorities,  that  the  method  of  getting  the  mineral  does  not 
afford  a  criterion  as  to  whether  any  particular  layer  of  minerals  constitute  a 
mine.  The  word  '^  mine  "  in  this  section  is  used  in  the  widest  sense  that 
can  be  properly  given  to  it,  and  it  must  be  taken  to  signify  all  excavations 
by  which  the  excepted  minerals  can  be  legitimately  worked  and  got,  whether 
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by  surface  or  underground  working  {Midland  Bail,  Co.  v.  Robinson  (1889),     Sect.  77. 

15  App.  Cas.  19,  per  Lords  Watson  and  Herschell,  pp.  28  and  34).    In 

that  case,  Lord  Macnaghten  considered  that   "mines'*  referred  only  to       Notb. 
underground  workings,  adhering  to  an  opinion  to  the  same  effect  expressed 
in  Lord  Provost  of  Gkugotc  v.  Farie  (1888),  13  App.  Cas.  657  ;  but  although 
supported  in  that  opinion  by  obiter  dicta,  the  general  course  of  the  decisions 
lu^  been  in  the  opposite  direction. 

Thus  it  has  been  held  in  several  cases  that  if  the  usual  mode  of  a  district 
to  obtain  the  mineral  is  by  digging,  then  such  digging  will  be  mining  within 
this  section  ;  on  this  principle  it  has  been  decided  that  among  the  minerals 
to  which  a  railway  company  shall  not  be  entitled  without  purchase  are 
included  :  clay  (Midland  Rail.  Co.  v.  Haunchwood  Brick  and  Tile  Co. 
(1882),  20  Ch.  D.  552  ;  TiveHon  v.  Loosemore  (1882),  22  Ch.  D.  25, 
per  Fry,  J.  ;  Midland  Rail.  Co.  v.  Miles  (1886),  33  Ch.  D.  632  ;  Ruabon 
Brick,  etc.  Co.  V.  Great  Western  Rail.  Co.,  [1893]  1  Ch.  427)  ;  and  also 
limestone  worked  from  the  surface  {Midland  Rail.  Co.  v.  Robinson  (1889), 
15  App.  Cas.  19  ;  Dixon  v.  Caledcynian  Rail.  Co.  (1880),  5  App.  Cas.  820). 

A  freestone  quarry  has  also  been  held  in  a  Scotch  case  to  be  a  mine 
within  this  section  {Jamieson  v.  North  British  Rail.  Co.  (1868),  6  8c.  L.  E. 
188),  but  apart  from  the  statute,  "mines  and  minerals,"  in  Scotch  law, 
woidd  not  include  a  freestone  quarry  (Menzies  v.  Earl  of  Breadalbane 
(1822),  1  Sh.  App.  225). 

But  not  every  scattered  piece  of  mineral  lying  under  land  can  be  called  a 
mine,  but  only  mineral  substances  lying  in  seams,  beds  or  strata  (Lord 
Prorost  of  GlasgotP  v.  Farie  (1888),  13  App.  Cas.  657,  p.  685  ;  explained  in 
Midland  Rail.  Co.  v.  Robinson  (1889),  15  App.  Cas.  19,  p.  27).  In  Farie's 
Qtue,  a  bed  of  valuable  clay,  forming  part  of  the  surface  or  subsoil,  was 
held  to  have  passed  to  the  company  and  not  to  be  reserved  to  the  land- 
owner. Lord  Herschell  dissented  from  the  finding,  and  the  judgments  of 
the  other  three  lords  present  were  based  on  different  grounds.  Lord 
Halsbury  based  his  opinion  on  the  ground  that  in  Scotch  law  the  word 
mine  only  included  underground  workings,  and  Lord  Macnaghten  held 
generally  that  such  was  the  proper  meaning  of  "  mine."  Lord  Watson 
held,  that  the  question  whether  it  was  a  mine  or  not  was  independent  of  the 
manner  of  working,  but  that  what  a  company  acquires  on  purchasing  the 
suface  was  the  upper  soil  and  subsoil,  whether  clay,  sand,  or  gravel,  and 
that  clay  forming  part  of  the  soil  or  subsoil  passed  to  the  company.  To 
this  view  he  adhered  in  Midland  Rail.  Co.  v.  Robinson  (1889),  15  App.  Cas. 
19,  p.  34,  adding  that  it  would  be  more  accurate  to  say  that  the  expression 
''mines  of  coal,  etc.,"  is  used  by  the  legislature  to  denote  the  minerals 
in  9itu,  without  reference  to  the  manner  in  which  they  can  be  worked. 

In  Ruabon  Brick  Co.  v.  Great  Western  Rail.  Co.,  [1893]  1  Ch.  427, 
the  clay  came  up  nearly  to  the  surface  of  the  land,  being  only  covered 
by  a  layer  of  surface  soil  from  three  to  eight  feet  thick,  but  it  was  expressly 
reserved  in  the  conveyance,  and  the  point  that  it  formed  part  of  the  soil 
does  not  appear  to  have  been  taken. 

In  Great  Western  Rail.  Co.  v.  Blades,  [1901]  2  Ch.  624,  Buckley,  J., 
discussed  all  the  above  cases,  and  pointed  out  that  the  distinction  between 
cases  like  Ifext  v.  Gill,  supra,  and  those  under  this  Act  lay  in  the  fact 
that  in  an  ordinary  reservation  of  minerals  in  a  contract  for  the  sale  of  land 
the  vendor  grants  a  right  of  support,  whereas  under  this  Act  a  railway 
company  acquire  no  such  rights.  The  same  considerations  do  not,  there- 
fore, apply  to  the  two  cases.  The  effect  of  the  authorities  he  held  to 
be  that  "  mineral  "  may  include  clay,  but  not  that  it  must  include  clay,  and 
that  the  question  whether  it  does  or  does  not  is  to  be  determined  by  ascer- 
taining the  true  nature  of  the  transaction  and  the  object  of  the  contracting 
parties.  In  some  districts  it  might  be  a  mineral,  and  in  othera  not.  In  the 
case  before  him  the  clay  was  in  fact  the  land,  and,  therefore,  he  held  that  it 
▼as  not  a  mineral  within  the  meaning  of  this  section.     The  clay  in  question 
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was  Staffordshire  blue  brick  clay,  and  was  of  a  valuable  kind,  but  on  the 
facts  it  was  held  that  the  clay  was  the  soil. 

In  the  case  of  In  re  Todd,  Birleston  d-  Co.  and  North  Eastern  Mail.  Co., 
[1903]  1  K.  B.  603,  it  was  held  by  the  Court  of  Appeal,  foDowing  Fariett 
Case,  sftpra,  that  an  extensive  bed  of  clay  under  the  surface  or  vegetable  soil 
was  not  a  mine  of  mineral  within  the  meaning  of  this  section,  and  the  case 
of  Great  Western  Rail.  Co.  v.  Blades j  supra ,  was  approved. 

"  Unless  .  .  .  expressly  purchased." — Railway  companies  may  pur- 
chase the  mines  compulsorily  at  the  time  they  purchase  the  surface,  as  this 
section  does  not  affect  their  power  to  purchase.  They  may  also  purchase 
them  compulsorily  after  they  have  purchased  the  surface,  if  their  time 
for  compulsory  purchase  of  land  has  not  expired,  and  if  they  are  necessary 
for  the  support  of  the  surface  (En-ington  v.  Metropolitan  District  Rail.  Co. 
(1882),  19  Ch.  D.  559).  As  to  the  question  of  support,  see  note  to 
8.  79,  infra. 

A  railway  company  entering  under  section  85  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  is  not  bound  to  give  a  bond  for  the  minerals,  although 
the  company  may  afterwards  agree  to  purchase  them,  and  payment  of  the 
price  of  the  surface  only  will  be  a  fulfilment  of  the  bond  {Ex  parte  Neath 
Rail.  Co.  (1876),  2  Ch.  D.  201). 

A  railway  company  may  also  purchase  certain  of  the  minerals,  such  as  clay 
and  gravel,  and  exclude  others  such  as  coal  {In  re  Lord  Gerard  and  London 
and  North  Western  Rail.  Co.,  [1895]  1  Q.  B.  459),  and  as  it  is  doubtful  as 
to  what  minerals  do  pass,  railway  companies  will  no  doubt  protect  them- 
selves from  having  to  purchase  such  minerals  a  second  time  by  including 
clay  and  gravel  in  their  notice  to  treat.  If  they  are  not  included  in  the 
notice  they  cannot  be  included  in  the  conveyance  as  minerals,  although 
all  the  minerals  known  to  be  in  the  land  are  gravel  and  clay,  and  the  land 
has  been  valued  at  a  high  price  as  building  land  {Re  Metropolitan  District 
Rail.  Co.  V.  Coit07i's  Trustees  (1881),  46  L.  T.  103). 

Where  a  company  gives  notice  to  treat  for  the  land  and  minerals,  there  is 
no  rule  which  imposes  on  a  landowner  the  burden  of  proving  by  costly 
experiments  the  mineral  contents  of  his  land,  and  if  there  is  sufficient 
evidence  to  justify  a  jury  in  coming  to  the  conclusion  that  valuable  minerals 
exist  the  verdict  will  not  be  disturbed,  because  the  landowner  has  not  proved 
that  the  minerals  in  fact  do  exist  {Brown  v.  Commissioner  for  Railirays  (1890), 
15  App.  Cas.  240,  an  appeal  from  New  South  Wales  to  the  Privy  Council). 

If  companies  in  constructing  the  railway  dig  up  any  of  the  clay,  they  will 
have  to  pay  compensation  for  it ;  but  the  fact  that  they  do  so  dig  up  part 
thereof  is  not  to  be  taken  as  evidence  of  their  intention  to  take  the  minerals 
{In  re  Corporation  of  II udder sfM  and  Jacomb  (1874),  L.  R.  10  Ch.  92).  If 
a  railway  company  in  the  construction  of  their  works  removes  minerals, 
which  it  is  not  necessary  to  remove  for  the  construction  of  the  works,  the 
landowner  may  bring  an  action  for  trespass,  and  is  not  limited  to  the  remedy 
by  compensation  under  s.  6,  ante,  p.  282  {Loosemore  v.  Tiverton  and  North 
Devon  Rail.  Co.  (1882),  22  Ch.  D.  25  ;  per  Fry,  J.,  on  appeal  on  another 
point,  (1884),  9  App.  Cas.  480). 

If  a  railway  company,  in  constructing  a  railway,  remove  minerals  not  the 
property  of  the  owner  from  whom  they  acquired  the  land,  it  was  stated  by 
Lord  BLA.L8BUitY  that  it  was  the  duty  of  the  owner  to  initiate  proceedings 
to  recover  the  compensation,  but  the  other  lords  did  not  think  it  necessaiy  to 
decide  the  point  {Caledonian  Rail.  Co.  wDavidsoyt,  [1902]  A.  C.  22,  p.  29). 

78.  If  the  owner,  lessee,  or  occupier  of  any  mines  or  minerals 
lying  under  the  railway,  or  any  of  the  works  connected  therewith, 
or  within  the  prescribed  distance,  or,  where  no  distance  shall  be 
prescribed,  forty  yards   therefrom,  be  desirous   of  working  the 
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same,  such  owner,  lessee,  or  occupier  shall  give  to  the  compan}-  Sect.  78. 
notice  in  writing  of  his  intention  so  to  do,  thirty  days  before  the 
commencement  of  working  ;  and  upon  the  receipt  of  such  notice  it 
shall  be  lawful  for  the  company  to  cause  such  mines  to  be  inspected 
by  any  person  appointed  by  them  for  the  purpose ;  and  if  it 
appear  to  the  company  that  the  working  of  such  mines  or  minerals 
is  likely  to  damage  the  works  of  the  railway,  and  if  the  company 
be  willing  to  make  compensation  for  such  mines  or  any  part 
thereof  to  such  owner,  lessee,  or  occupier  thereof,  then  he  shall 
not  work  or  get  the  same  ;  and  if  the  company,  and  such  owner, 
lessee,  or  occupier,  do  not  agree  as  to  the  amount  of  such  com- 
pensation, the  same  shall  be  settled  as  in  other  cases  of  disputed 
compensation. 

"Owner,  lessee,  or  occnpier." — The  person  entitled  to  give  notice  of 
his  intention  to  work  the  mine  is  the  owner,  lessee,  or  occupier,  who  at  the 
time  of  giving  the  notice  is  entitled  to  work  the  mines  (Smith  v.  Great 
Western  Bail.  Co.  (1877),  3  App.  Cas.  165).  If  the  owner  is  entitled  to 
work  them  he  may  give  the  notice  although  he  may  have  no  intention  of 
working  them  himself,  but  only  by  his  lessees  and  licensees  (Midland  Rail. 
Co.  V.  Rohi/isoji  (1889),  15  App.  Cas.  19).  As  to  the  apportionment  of  the 
compensation  between  a  tenant  for  life  and  the  remaindermen,  see  Cardigan  v. 
Curzofi  Howe  (1898),  14  T.  L.  R.  550. 

"Be  desiroiis  of  working." — There  must  be  a  real  desire  to  work,  and 
not  merely  a  desire  to  compel  the  company  to  purchase  the  minerals.  The 
expression  of  the  desire  is  not  enough,  but  it  must  be  an  honest,  actual 
existence  of  the  desire  either  by  the  owner  or  his  lessees.  If  an  owner 
gives  a  notice  of  his  desire  to  work  when  it  is  obvious  that  there  are  no 
minerals,  or  that  he  cannot  possibly  intend  either  to  let  or  work  them 
himself,  the  court  will  now  allow  it  to  be  acted  upon  (Midland  Rail.  Co.  v. 
Robinson  (1889),  15  App.  Cas.  19,  p.  32,  and  see  Dixon  v.  Caledonian  Rail. 
Co.  (1880),  5  App.  Cas.  820,  p.  839). 

"Is  likely  to  damage  the  works." — It  is  for  the  company  to  say 
whether  or  not  the  working  of  the  mines  is  likely  to  damage  the  works.  If 
the  company,  acting  bond  fide  on  the  advice  of  the  engineer  or  other  proper 
adviser,  considers  the  mines  necessary  for  the  support  of  the  undertaking, 
the  court  wiU  not  interfere  to  prevent  the  mines  being  purchased.  The  mine- 
owner  if  he  dispute  the  matter  must  shew  mala  fides^  and  the  burden  of  proof 
will  lie  upon  him  (Errington  v.  Metrtjpolitan  District  Rail.  Co.  (1882),  19  Ch.  D. 
559,  and  see  s.  18  of  the  Lands  Clauses  Consolidation  Act,  1845,  note,  as  to 
lands  required  for  the  purposes  of  the  undertaking,  aniCy  p.  30). 

"To  make  compensation." — In  construing  this  section  it  must  be  read 
along  with  s.  6,  svpra,  p.  282,  which  provides  that  full  compensation  shall 
be  made  for  lands  taken  or  injuriously  affected  ;  and  also  that  such  compen- 
ntion  shall  be  ascertained  and  determined  according  to  the  Lands  Clauses 
Consohdation  Act.  *'  Land  "  in  s.  6  includes  mines.  It  follows,  therefore, 
that  when  a  lessee  or  occupier  gives  the  notice  and  receives  the  compensa- 
tion, he  not  only  may  not  work  the  mines,  but  that  other  persons  having  an 
interest  are  to  be  compensated  according  to  s.  6  in  respect  of  their  interest, 
and  being  compensated  they  will  not  be  entitled  to  work  (Smith  v.  Great 
Western  Rail.  Co.  (1877),  3  App.  Cas.  165).  The  service  of  a  notice  under  this 
section  is  binding  on  the  company,  and  they  cannot  withdraw  from  it  (Ediu- 
hurgkandDistrict  Water  Trustees  v.  Clippens  Oil  Co.  (1902),  87  L.  T.  275  ;  W.  X. 
157).    Inasmuch  as  the  compensation  is  to  be  ascertained  under  the  Lands 
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Sect.  78.      Clauses  Act,  and  not  under  the  arbitration  clauses  of  this  Act,  the  proviaionB 

1 of  the  Lands  Clauses  Consolidation  Act  as  to  costs,  and  as  to  the  .company 

Note.  taking  up  the  award,  will  apply  (R.  v.  London  and  North  Western  Bail.  Co.^ 
[1894]  2  Q.  B.  513).  Claims  arising  wholly  under  s.  81  are  to  be  settled 
by  arbitration  only,  and  not  under  the  Lands  Clauses  Acts,  but  if  claims  are 
made  under  s.  78  wide  enough  to  include  claims  under  s.  81  but  not  claimed 
as  independent  matters  arising  under  s.  81,  the  determination  will  be  under 
the  Lands  Clauses  Acts.  Thus,  where  mine-owners  gave  notice  of  their 
intention  to  work  and  the  railway  company  required  certain  piUars  of  coal 
to  be  left,  and  offered  to  treat  for  the  purchase  thereof,  and  the  matters 
referred  to  arbitration  included  the  price  thereof,  and  compensation  in 
respect  of  interruption  of  working  and  in  respect  of  restrictions  upon  the 
working  so  as  not  to  affect  the  railway,  the  arbitration  was  held  to  be  under 
8.  78,  and,  therefore,  under  the  Lands  Clauses  Act  (S.  C), 

The  right  given  in  a  lease  to  sink  a  shaft  in  the  land  taken  in  order  to 
work  minerals  under  other  parts  of  the  land,  if  interfered  with  gives  the 
lessee  the  right  to  recover  compensation  {In  re  Masters  and  Great  WeMem 
R(ul.  Co.,  [1901]  2  K.  B.  84). 

When  a  railway  company  serves  a  notice  to  treat  for  the  surface  and 
certain  of  the  minerals  underneath,  but  the  notice  excludes  others  such  as 
coal,  the  landowner,  in  having  the  compensation  ascertained,  is  not  entitled 
to  claim  compensation  in  respect  of  the  coal,  on  the  ground  that  when  he 
comes  to  work  it  he  may  not  be  able  to  do  so  without  removing  some  of  the 
other  minerals.  In  such  a  case  he  would  be  entitled  to  work  through  and 
remove  the  other  minerals,  and  he  can  have  no  claim  for  compensation  in 
respect  of  the  coal  until  he  is  desirous  of  working  it,  and  gives  notice  of  his 
desire  under  this  section  (//i  re  Lord  Gerard  and  London  and  North  Western 
Rail.  Co.,  [1895]  1  Q.  B.  459  ;  rf.  Holiday  v.  Mayor  of  Wakefield.  [1891] 
A.  C.  81,  a  case  under  the  Waterworks  Clauses  Act,  1847,  and  see  the  notes 
to  ss.  6,  18—27  of  that  Act,  post). 

In  determining  the  amount  of  compensation  payable  for  coal  required  to 
be  left  unworked,  the  arbitrator  may  take  into  account  an  unexpected  rise 
in  the  value  of  coal  which  has  taken  place  after  the  company  have  given  t4ieir 
notice  not  to  work  and  before  the  award.  The  true  inquiry  under  this 
section  is  not  of  the  value  of  the  coalfield  or  what  the  value  of  the  coal  is, 
but  what  would  the  colliery  company,  if  they  had  not  been  prohibited,  have 
made  out  of  the  coal  during  the  time  it  would  have  taken  them  to  have  got 
it  (7/1  re  Birllfa  and  Merthyr  Dare  Steam  Collieries  (1891),  Limited,  and  Ponty- 
pridil  Watencorks  Co.,  H.  of  L.,  Aug.  6th,  1903,  reversing  [1902]  2  K.  B.  135). 

As  to  the  compensation  payable  in  respect  of  minerals  under  land  which 
was  purchased  under  a  repealed  act,  see  R.  v.  London  and  North  Western 
Rail.  Co.  ,[1899]  1  Q.  B.  921  ;  and  on  appeal,  London  and  North  We^em 
Rail.  Co.  V.  Walker,  [1900]  A.  C.  109.  And  see  the  final  result  of  the 
litigation  in  London  andNoHh  WesUrn  Rail  Co.  v.  Walker,  [1903]  W.  N.  104, 
where  it  was  held  that  the  effect  of  the  special  Act  was  to  exclude  the  opera- 
tion of  this  Act  in  respect  of  all  acts  done  under  the  repealed  Act. 

No  property  passes  when  compensation  is  paid  under  this  section  {Erring- 
ton  v.  Metropolitan  District  Rail.  Co.  (1882),  19  Ch.  D.  559,  pp.  570,  575),  nor 
does  an  acknowledgment  of  the  receipt  of  the  amount  awarded  in  satisfaction 
of  all  claims,  and  an  undertaking  to  leave  the  coal  unworked,  amount  to 
a  *'  conveyance  on  sale  *'  under  the  Stamp  Act,  1861,  ss.  54  or  60,  and 
is  not  therefore  chargeable  with  an  ad  valorem  stamp  duty  {Great  Northern 
Rail.  Co.  V.  Commissioners  of  Inland  Rereniie,  [1901]  1  K.  B.  416). 

In  a  case  under  a  canal  Act,  where  the  canal  owners  were  bound  to 
purchase  the  minerals,  it  was  held  that  they  must  pay  interest  on  the 
purchase  money  from  the  date  of  the  notice  by  the  company  of  their 
intention  to  purchase  {Fletcher  v.  Lancashire  and  Yorkshire  Rail.  Co.,  [1902] 
1  Ch.  901). 

If   mines  are   injuriously  affected  by  reason   of  the   execution  of  the 
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nilway,  the  mioe-owner  will  no  doubt  be  entitled  to  compensation  in  respect  Sect.  78. 
of  such  injurious  affection  ;  but  if,  in  consequence  of  the  works  being  -; — 
improperly  constructed  and  improperly  maintained,  damage  is  done  to  >iote 
mines,  the  remedy  is  by  action  and  not  under  this  Act  for  compensation. 
Thus  if  drains  are  improperly  made  and  maintained  so  that  when  afterwards 
mines  are  worked  under  the  railway,  these  mines  are  flooded  the  mine- 
owner  has  a  remedy  against  the  railway  company  for  damages  (Bagnall  v. 
Lmdoti  and  North  Westerrt  Rail,  Co.  (1861),  31  L.  J.  Ex.  121,  480).  In  a 
case  under  a  canal  Act,  containing  similar  provisions  as  to  mines,  the  canal 
company  refused  to  purchase  the  mines  ;  the  mine  owner  continued  to  work 
with  the  result  that  water  escaped  from  the  canal  and  flooded  the  mine, 
he  brought  an  action  against  the  company  for  the  damages  suffered,  but 
as  he  did  not  show  that  the  canal  was  improperly  made  or  conducted, 
it  was  held  that  no  action  lay  {Dumi  v.  Birmingham  Canal  Co,  (1872),  L.  R. 
8  Q.  B.  42).  In  that  case,  however,  Kelly,  C.B.,  and  Piggott,  B., 
expressed  the  opinion  that  under  the  provisions  of  that  Act,  the  plaintiff 
would  have  been  entitled  to  compensation.  In  cases  of  waterworks  and 
limilar  undertakings,  where  injury  may  be  done  to  mines  by  flooding  if  the 
mines  are  worked,  special  remedies  are  given  to  the  mine-owner.  See 
Waterworks  Clauses  Act,  1847,  ss.  25,  27,  and  notes  thereto ;  and  see 
HoUiday  v.  Mayor  of  Wakefield,  [1891]  A.  C.  81,  as  to  the  effect  of 
these  sections. 

Gonnter-notice  by  comiMUiy. — On  receipt  of  the  notice  from  the  owner, 
lessee,  or  occapier  of  his  intention  to  work  the  mines,  the  company,  if 
it  is  willing  to  make  compensation,  should  send  a  counter-notice  to  the 
person  sending  the  notice,  stating  that  intention  {Smith  v.  Great  Western 
Sail,  Co,  (1877),  3  App.  Cas.  165).  That  counter-notice,  however,  ia 
not  required  to  be  given  within  tlurty  days.  It  may  be  given  at  any 
time  before  all  the  minerals  are  worked  out,  and  the  company  may  thereby 
stop  the  mining  operations  at  any  stage,  in  which  case  the  company  will 
be  required  to  pay  full  compensation  for  all  damage  occasioned  by  such 
stoppage  (Dixon  v.  Caledonian^  and  Great  and  South  Western  Rail,  O'. 
(1880),  5  App.  Cas.  820,  not  following  a  dictum  of  Cairns,  L.C,  in  Smith  v. 
Great  Western  Rail.  Co,,  supra), 

79.  If  before  the  expiration  of  snch  thirty  days  the  company  do  If  compny 
not  state  their  willingness   to  treat  with  such  owner,  lessee,  or  JJ^pirchfae 
occupier  for  the  payment  of  such  compensation,  it  shall  be  lawful  owner  may 
for  him  to   work  the  said  mines  or  any  part  thereof  for  which  ^^^    ^ 
the    company    shall   not  have  agreed   to   pay   compensation,   so 
that  the  same  be   done  in  a  manner  proper  and  necessary  for 
the  beneficial  working  thereof,  and  according  to  the  usual  manner 
ot  working  such  mines  in  the  district  where  the  same  shall  be 
situate  ;  and  if  any  damage  or  obstruction  be  occasioned  to  the 
railway  or  works  by  improper  working  of  such  mines,  the  same 
shall  be  forthwith  repaired  or  removed,  as  the  case  may  require, 
and  such  damage  made  good,  by  the  owner,  lessee,  or  occupier  of 
such  mines  or  minerals,  and  at  his  own  expense  ;  and  if  such 
repair  or  removal  be  not  forthwith  done,  or,  if  the  company  shall 
so  think  fit,  without  waiting  for  the  same  to  be  done  by  such 
owner,   lessee,    or   occupier,   it  shall  be  lawful  for  the  company 
to  execute  the  same,   and  recover  from   such  owner,  lessee,  or 
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Sect.  79.     occupier  the   expense  occasioned  thereby,   by  action   in  any  of 
the  superior  courts. 

"Before  the  expiration  of  such  thirty  days." — The  limitation  of 
time  is  for  the  purpose  simply  of  determining  how  long  the  mine-owner  s 
right  of  working  shall  be  kept  in  abeyance  or  suspense,  and  not  to  limit  the 
period  within  which  the  company  must  give  the  counter-notice  {Dixon  y. 
Qdedonian,  etc.  Rail.  Co.  (1880),  5  App.  Cas.  820,  and  see  note  to  last  section). 

"  To  work  the  said  mines."— The  "  said  mines  "  are  the  "  mines  of  coal, 
ironstone,  slate,  and  other  materials"  mentioned  in  s.  77,  as  to  which 
see  note.  The  words  have  the  same  meanings  in  ss.  77 — 79.  See 
In  re  Todd,  Birleston  &  Co.  and  North  Eastern  Rail.  Co.,  [1903]  1  K.  B. 
003.  If  the  minerals  in  situ  constitute  a  mine  within  the  meaning 
of  that  section  then  the  effect  of  this  section  is  to  enable  the  mine- 
owner  after  thirty  days  to  begin  to  work,  to  go  on  working,  and  to  get 
all  the  minerals  that  he  can  until  he  is  stopped  and  intercepted  by  a  notice 
as  to  some  part  of  the  mine  (see  Dixon  v.  Caledonian,  etc.  Rail.  Co.  (1880), 
5  App.  Cas.  820,  p.  832),  and  provided  he  work  in  a  proper  manner  and 
according  to  the  usual  manner  of  the  district  he  may  work  them  either 
by  open  or  surface  operations,  or  by  underground  excavations  (Midland  Rail. 
Co.  V.  Robifison  (1889),  15  App.  Cas.  19  ;  Midland  Rail.  Co.  v.  Haunchirood 
Brick  ami  Tile  Co.  (1882),  20  Ch.  D.  552  ;  Midland  Rail.  Co.  y.  Miles 
(1886),  33  Ch.  D.  632).  In  so  doing,  if  he  is  not  stopped,  he  may*  remove 
the  support  subjacent  and  adjacent  to  the  railway  (see  note  infra, 
'^  Support "),  and  for  the  purpose  of  working  he  may,  if  it  is  the  custom 
of  the  district,  enter  upon  the  surface  he  has  conveyed  to  the  company 
and  remove  that  surface  and  work  his  minerals  from  above  downwards,  even 
although  the  effect  may  be  to  destroy  the  railway  (Ruabon  Brick  Co.  v. 
Great  Western  Rail.  Co.,  [1893]  1  Ch.  D.  427;  and  for  the  sequel  to 
this  case  see  R.  v.  Great  Western  Rail.  Co.  (1893),  69  L.  T.  572).  The 
same  principle  applies  in  the  case  where  the  company  purchase  not  only  the 
surface  but  all  mines  and  minerals  thereunder  except  mines  of  coal.  In 
such  a  case  the  landowner  may  in  working  the  coal  mines,  work  through  the 
minerals  sold  to  the  company,  and  remove  part  of  them  and  take  away 
the  support  from  the  rest  {In  re  Lord  Gerard  and  London  and  North  Western 
Rail.  Co.,  [1895]  1  Q.  B.  469). 

Support. — It  has  been  decided  by  a  long  series  of  cases  that  when  under 
this  Act  a  railway  company  purchases  the  surface,  but  not  the  mines,  which 
are  reserved  to  the  landowner,  that  he  may  work  these  mines,  and  that  the 
company  are  not  entitled  to  sufficient  support  to  the  railway  from  the  portion 
of  the  mines  and  minerals  lying  under  or  adjoining  it  without  making  com- 
pensation to  the  owner  {Great  Western  Rail.  Co.  v.  Bennett  (1867),  L.  R.  2  H.  L. 
27,  affirming  Fletcher  v.  Great  Western  Rail.  Co.  (1860),  29  L.  J.  Ex.  253, 
and  approving  Dudley  Canal  Co.  v.  Grazehrook  (1830),  1  B.  &  Ad.  59  ; 
Wyrley  Canal  Co.  v.  Bradley,  and  Stourbridge  Cattal  Co.  v.  Earl  of  Dudley 
(1860),  3  E.  &  E.  409,  these  last  three  cases  being  under  special  Acts  con- 
taining provisions  similar  to  those  in  this  Act  as  to  mines.  See  also  the 
cases  cited  infra  in  this  note). 

According  to  the  general  law,  when  a  landowner  conveys  land  but  reserves 
to  himself  the  minerals,  he  cannot  derogate  from  that  grant  and  work  the 
minerals  in  such  a  way  as  to  destroy  or  permanently  damage  the  surface 
unless  he  specially  reserves  that  right  in  the  conveyance  (fTejr^  v.  Gill  (1872), 
L.  R.  7  Ch.  699  ;  Bell  v.  Earl  of  Dudley,  [1895]  1  Ch.  182).  This  principle 
will  be  applicable  to  cases  where  land  is  sold  to  promoters  of  undertakings, 
where  the  minerals  are  reserved,  provided  there  are  no  statutory  or  other 
provisions  affecting  the  contract.  Thus,  independently  of  statute,  if  land 
is  sold  for  the  purpose  of  a  railway  being  made  upon  it,  there  is  impliedly 
sold  all  support,  both  subjacent  and  adjacent,  that  is  required  for  the  purpose 
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of  supporting  that  railway  {Caledonian  Rail,   Co.  v.  Sprat  (1856),  2  Macq.      Sect.  79. 

Sc.  Ap.  449  ;•  Elliot  v.  North  Eastern  Rail  Co.  (1863),  10  H.  L.  Cas.  333  ;         

North  EasUm  Rail.  Co.  v.  Crosland  (1862),  32  L.  J.  Ch.  353  ;  London  and        Note. 

North  Western  Rail.  Co.  v.  Evans,  [1893]  1   Ch.  16  ;   Glamorgatishire  Canal 

Navigation  Co.  v.  Nixon's  Navigation  Co.,  Limited  (IdOl),  17  T.  L.  R.  184,  647)  ; 

and  see  the  cases  as  to  support  of  sewers  in  the  notes  to  the  Public  Health 

Acts,  1875  and  1SS3, post;  also  sees.  68  of  the  Lands  Clauses  Consolidation 

Act,  note,  '*  Support,"  ante,  p.  128.     And  where  a  railway  company  by  an  Act 

incorporating  the  Bailways  Clauses  Act  took  over  land  previously  sold  to  a 

tramway  company,  with  a  reservation  of  minerals,  together  with  all  the 

rights  under  the  tramway  company^s  Acts,  the  railway  company  was  held  to 

be  entitled  to  an  injunction  to  restrain  the  mine-owners  from  taking  away 

the  support,  and  the  mine-owners  were  held  entitled  to  no  compensation 

under  this  section,  inasmuch  as  in  their  conveyance  to  the  tramway  company 

they  impliedly  granted  the  right  to  support  {Great  Western  Rail.  Co.  v.  Cefn 

C'ribbwr  Brick  Co.,  [1894]  2  Ch.  157). 

But  if  there  are  statutory  provisions,  such  as  in  the  case  of  the  purchase 
of  mines  under  this  Act,  these  provisions  are  to  be  treated  as  a  code  which 
is  to  take  the  place  of  the  general  law.  The  object  of  these  sections  was 
to  enable  the  parties  to  deal  with  the  land  as  if  there  were  no  mines  to  be 
considered.  If  there  are  mines  and  the  mine-owner  is  desirous  of  working 
them,  he  is  to  be  regarded  as  in  the  same  position  as  if  he  had  never  sold 
the  sui;|face  at  all.  If  at  the  time  he  desires  to  work  them,  the  railway 
company^  requires  any  of  the  minerals  to  be  left  for  the  purpose  of  support, 
subjacent  or  adjacent,  then  the  company  must  pay  compensation  in  respect 
thereof.  It  is,  after  all,  merely  a  question  as  to  the  period  of  time  at  which 
nulway  companies  must  acquire  and  pay  for  the  subjacent  and  adjacent 
support  of  their  lines  {Great  Western  Rail.  Co.  v.  Bennett  (1867),  L.  R.  2  H.  L. 
27  ;  Midland  Rail.  Co.  v.  Robinson  (1889),  15  App.  Cas.  19).  It  makes  no 
difference  whether  the  support  will  be  taken  away  by  underground  workings, 
or  by  open  workings  on  the  surface,  if  such  open  workings  are  the  usual 
and  proper  method  of  working  the  minerals  in  the  district.  An  injunction 
will  not  be  granted,  therefore,  to  restrain  the  mine-owner  from  removing  the 
minerals  by  quarrying  or  surface  digging,  nor  will  any  action  lie  against  him 
for  damage  done  to  the  railway  by  so  working  {Midland  Rail.  Co.  v.  Haunch- 
wood  Brick  and  Tile  Co.  (1882),  20  Ch.  D.  552  ;  Midland  Rail.  Co.  v.  Miles 
(1886),  33  Ch.  D.  632  ;  Midland  Rail.  Co.  v.  Rohinaon  (1889),  15  App.  Cas.  19  ; 
Rmhon  v.  Great  Western  Rail.  Co.,  [1893]  1  Ch.  427).  The  case  of  Lord 
Provost  of  Glasgow  v.Farie  (1888),  18  App.  Cas.  657,  is  no  exception  to  this 
general  rnle,  for  in  that  case  the  mine-owner  was  restrained  from  working 
the  mineral — clay — ^not  on  the  ground  that  it  could  only  be  worked  properly 
by  open  workings,  but  because  it  did  not  constitute  a  mine  within  the 
meaning  of  these  sections.  See  also  Great  Western  Rail.  Co.  v.  Blades, 
[1901]  2  Ch.  624,  and  note  to  s.  77  as  to  the  meaning  of  mines. 

If  a  railway  company  having  purchased  the  land  without  the  mines,  sells 
part  of  it  as  superfluous  land,  the  purchaser  will  obtain  no  greater  right 
than  the  railway  company  from  whom  he  derived  his  title,  and  if  the  mine- 
owner  in  removing  the  minerals  lets  down  the  surface  and  injures  buildings 
upon  it,  the  purchaser  will  have  no  remedy  against  him  in  respect  thereof 
{Ponntney  v.  Clayton  (1883),  11  Q.  B.  D.  820). 

The  principle  is  applicable  even  where  the  special  Act  provides  that  in 
working  the  mines  no  injury  may  be  done  to  the  works,  as  this  proviso, 
taken  with  the  other  provisions,  wOl  be  held  merely  to  imply  that  the  person 
working  them  must  work  them  in  the  ordinary  and  usual  mode,  and  not 
cause  extraordinary  or  unnecessary  damage  {Dudley  Canal  Co.  v.  Grazehrook 
(1830),  1  B.  &  Ad.  59). 

These  sections  are  also  applicable  to  a  case  where  a  landowner  grants  to 
a  railway  company  the  right  to  make  and  maintain  a  tunnel  through  his 
land.     Such  a  grant  will  not  prevent  him  from  working  his  mines  and 
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Sect  79. 

Note. 


removing  the  adjacent  and  subjacent  support  from  the  tunneL  If  he  is 
required  to  leave  such  support  he  is  entitled  to  receive  compensation  in 
respect  thereof  {Loftdott  and  North   Western  Rail.   Co.  v.  Ackroyd  (1862), 

31  L.  J.  Ch.  588).  Railway  compiuiies  are  not  bound  to  purchase  the 
support,  and  if  from  want  of  funds  or  otherwise  they  decline  to  do  so,  the 
mine-owner  may  take  away  the  support  and  destroy  the  railway,  and 
the  railway  company  in  that  case  will  not  be  bound  to  restore  the  line,  as 
the  powers  of  making  and  maintaining  a  line  are  in  the  absence  of  com- 
pulsory provisions  enabling  merely,  and  they  have  an  option  to  maintain 
the  works  or  not  {R.  v.  Great  Western  Rail  Co,  (1893),  62  L.  J.  Q.  B.  572). 

Tf  the  working  of  the  mines  outside  the  prescribed  distance  would  have 
the  effect  of  destroying  the  support  of  the  surface  and  of  the  works  thereon, 
it  would  appear  that  the  general  law  as  to  an  owner  not  being  allowed  to 
derogate  from  his  grant  would  apply,  and  that  the  owner  would  be  restrained 
from  taking  away  that  support.    See  Elliot  v.  North  Eastern  Rail.  Co.  (1863), 

32  L.  J.  Ch.  402,  a  case  under  a  special  Act.  In  another  case  under  a 
special  Act,  it  was  held  that  the  provisions  of  the  Act  extended  by  implica- 
tion to  mines  outside  the  prescribed  limit,  where  necessary,  for  the  support 
of  the  works  (Jfidlatid  Rail.  Co.  v.  Chechley  (1867),  L.  E.  4  Eq.  19). 

OanaJB. — In  cases  of  canals  the  decisions  follow  mainly  upon  the  con- 
struction of  particular  statutes,  and  are  not  to  be  regarded  as  affecting  the 
various  Clauses  Consolidation  Acts.  If  the  words  of  an  Act  make  a  mine- 
owner  liable,  if  he  causes  injury  to  a  canal,  he  will  be  liable  to  an  action  for 
damages,  and  will  be  restrained  by  injunction  if  he  proceed  to  work  the 
mines  so  as  to  injure  the  canal,  although  the  canal  owners  may  refuse  to 
purchase  or  pay  compensation  for  leaving  the  coal,  as  he  can  initiate  pro- 
ceedings and  compel  them  to  do  so  (Knowles  d-  Softs  v.  Lancashire  and 
Yorkshire  Rail.  Co.  (1889),  14  App.  Cas.  248  ;  Cromford  Caftal  Co.  v.  Cutts 
(1848),  5  Bail.  Cas.  442).  And  as  to  compensation,  see  Dunn  v.  Birmingham 
Canal  Co.  (1872),  L.  B.  8  Q.  B.  42.  These  cases  were  distinguished  in 
Chamber  Colliery  Co.  v.  Company  of  Proprietors  of  the  Rochdale  Canals 
[1895]  A.  C.  564,  where  it  was  held  that  adjacent  minerals  did  not  come 
within  the  meaning  of  the  section,  which  only  applied  to  minerals  under  the 
canal,  and  that  another  section  which  applied  to  adjacent  minerals  only 
required  the  canal  owners  to  purchase,  if,  in  their  opinion,  the  canal  would 
be  endangered.  The  mine-owners  could  only  take  action  if  the  working  of 
the  mines  would  be  damaged,  or  the  canal  endangered.  They  could  not, 
therefore,  claim  compensation  merely  because  the  canal  might  be  damaged 
by  the  working  if  not  endangered.  This  case  was  followed  in  Nao  Moss 
Colliery  Co.  v.  Manchester,  Sheffield  attd  Lincolmhire  Rail.  Co.,  [1897] 
1  Ch.  725. 

In  some  cases,  by  the  terms  of  the  Act  under  which  the  canal  has  been 
constructed,  it  has  been  held  that  the  canal  company  have  in  fact  purchased 
the  right  of  support  with  the  land,  and  no  compensation  for  future  damage 
can  be  recovered  (Glamorganshire  Canal  Navigation  Co.  v.  Nixon* s  Navigation 
Co.  (1901),  85  L.  T.  53*;  London  and  North  Western  Rail.  Co.  v.  Evans. 
[1893]  1  Ch.  16). 


Mining  com- 
munications. 


80.  If  ^^^  working  of  any  snch  mines  under  the  railway  or 
works,  or  within  the  above-mentioned  distance  therefrom,  be 
prevented  as  aforesaid  by  reason  of  apprehended  injury  to  the 
railway,  it  shall  be  lawful  for  the  respective  owners,  lessees,  and 
occupiers  of  such  mines,  and  whose  mines  shall  extend  so  as  to  lie 
on  both  sides  of  the  railway,  to  cut  and  make  such  and  so  many 
airways,  headways,  gateways,  or  water  levels  through  the  mines, 
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measures,  or  strata,  the  working  whereof  shall  be  so  prevented,  as  Sect.  80. 
may  be  requisite  to  enable  them  to  ventilate,  drain,  and  work  their 
said  mines ;  but  no  such  airway,  headway,  gateway,  or  water  level 
shall  be  of  greater  dimensions  or  section  than  the  prescribed 
ilioiensions  and  sections,  and  where  no  dimensions  shall  be 
described  not  greater  than  eight  feet  wide  and  eight  feet  high, 
nor  shall  the  same  be  cut  or  made  upon  any  part  of  the  railway 
or  works,  or  so  as  to  injure  the  same,  or  to  impede  the  passage 
thereon. 

A  railway  company  purchased  some  land  without  the  minerals,  and 
ihereon  constructed  three  lines  of  railway  so  as  to  form  a  triangle,  part  of 
the  land  being  thus  severed  by  the  railways  and  the  triangular  part  separated 
from  the  other  land  by  the  lines.  Afterwards  the  company  purchased  the 
minerals  under  such  portion  of  the  land  as  was  immediately  underneath  the 
lines,  so  that  the  landowner  was  left  in  possession  of  the  mines  within 
the  triangle,  which  were  clay,  and  could  only  be  properly  removed  by  surface 
workings.  He  gave  notice  of  working  this  clay  and  of  crossing  the  line  of 
railway  for  that  purpose.  On  an  application  for  an  interim  injunction  to 
restrain  him  from  crossing  the  line,  it  was  granted  on  the  ground  that  it 
would  injure  the  railway  and  impede  the  passage  thereon,  which  a  mine- 
owner  may  not  do  under  this  section,  but  it  was  held  that  he  would  be 
entitled  under  this  section  to  tunnel  under  the  railway  in  order  to  work  the 
minerals  in  the  triangle,  the  company  being  bound  to  compensate  him  under 
«.  81  for  the  extra  expense  of  so  working  {MidUittd  Rail.  Co.  v.  Miles  (1885), 
30  Ch.  D.  634).  At  the  trial  of  the  action  this  was  affirmed,  it  being  held 
that  the  right  of  the  owner  of  the  mines  in  the  triangle  was  to  work  the 
minerals  in  and  under  it  by  means .  of  passages  in  or  under  the  railway 
between  that  area  and  any  mines  lying  on  the  other  sides  of  the  three  lines, 
of  which  he  was  owner,  lessee,  or  occupier.  If  he  was  not  owner,  lessee,  or 
•occupier  of  land  on  one  side  he  could  not  work  from  that  side,  although  he 
might  have  a  right  of  way  over  such  land,  and  he  was  entitled  to  no  com- 
pensation in  respect  thereof.  His  right  to  compensation  under  s.  81  would 
be  the  extra  expense  caused  by  reason  of  that  mode  of  working,  over  and 
above  what  he  would  have  been  put  to  if  he  had  worked  the  mines  con- 
tinuously (S.  a  (1886),  33  Ch.  D.  632,  p.  648). 


81.  The  company  shall  from  time  to  time  pay  to  the  owner.  Company  to 
lessee,  or  occupier  of  any  such  mines  extending  so  as  to  lie  on  pensation  for 
both  sides  of  the  railway  all  such  additional  expenses  and  losses  as  mjury  done 
shall  be  incurred  by  such  owner,  lessee,  or  occupier  by  reason  of  * 

the  severance  of  the  lands  lying  over  such  mines  by  the  railway, 
or  of  the  continuous  working  of  such  mines  being  interrupted  as 
aforesaid,  or  by  reason  of  the  same  being  worked  in  such  manner 
and  under  such  restrictions  as  not  to  prejudice  or  injure  the 
railway,  and  for  any  minerals  not  purchased  by  the  company 
which  cannot  be  obtained  by  reason  of  making  and  maintaining 
the  railway ;  and  if  any  dispute  or  question  shall  arise  between 
the   company  and  such  owner,  lessee,  or  occupier  as  aforesaid, 

L.a  z 
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Sect.  81      touching  the  amoant  of  such  losses  or  expenses,  the  same  shall  be 
settled  by  arbitration. 

The  compensation  payable  upon  claims  arising  directly  under  this  section 
is  not  to  be  ascertained  and  determined  under  the  Lands  Clauses  Acts,  but 
under  the  arbitration  clauses  in  this  Act  (i2.  v.  Lojidon  and  North  Wetttem 
Rail  Co.,  [1894]  2  Q.  B.  512,  p.  519).  And  see  note  to  s.  78,  *'  To  make 
compensation,''  ante,  p.  331. 

The  mine-owners  are  entitled  to  recover  the  additional  expenses  and 
losses  caused  by  the  railway  being  constructed  before  the  same  have  actually 
been  incurred,  provided  they  are  imminent  and  capable  of  present  ascertain- 
ment. If  not  capable  of  ascertainment,  the  mine-owner  is  probably  left  to 
his  remedy  from  time  to  time  after  his  actual  outlay  (Whitehouse  v.  Wolver- 
hampton Rail.  Co.  (1869),  L.  R.  5  Ex.  6,  following  a  principle  laid  down  in 
Cromford  Canal  Co.  v.  CuttH  (1848),  5  Rail.  Cas.  442).  Similarly,  if  the 
mine-own^r  claims  compensation  for  injurious  affection  where  part  of  his 
mines  are  taken,  his  claim  must  be  under  the  mining  sections,  and  if  no 
interference  with  the  mining  operation  has  actually  taken  place,  his  claim 
under  this  section  would  be  premature  {Holliday  v.  Mayor  of  WakefiehU 
[1891]  A.  C.  81,  pp.  93,  94,  97—99).  If  the  injury  to  works  connected 
with  mining  operations  are  directly  and  immediately  occasioned  by  the 
taking  of  the  surface,  the  mine-owner  will  be  entitled  to  have  compensation 
ascertained  along  with  the  value  of  his  interest  in  the  surface  (S.  C.,  p.  98), 
and  it  may  be  done  at  the  same  time  as  the  amount  of  compensation  is 
ascertained  imder  s.  78  (i?.  v.  Lomlon  and  North  Western  Rail.  Co.,  [1894] 
2  Q.  B.  512). 

In  Whitehouse  v.  Wolverhampton  Rail.  Co.,  supra,  the  lessee  of  the  mines 
had  been  working  them  continuously  from  the  south  side  to  the  north  side  of 
the  railway,  but  pwing  to  the  intersection  of  the  railway  he  had  to  change 
the  site  of  a  pit  about  to  be  sunk,  as  he  had  intended  to  place  it  in  the 
centre  of  the  strip  taken  by  the  railway.  The  site  was  convenient  because 
it  could  be  worked  by  the  engine  of  an  existing  pit ;  the  right  to  deposit 
spoil  near  the  site  had  also  been  acquired.  The  new  site  occasioned  by  the 
railway  being  made  could  not  be  worked  by  the  old  engine.  The  lessee,  in 
these  circumstances,  was  held  entitled  to  recover  (1)  the  expense  of  engine 
and  plant  for  the  new  pit ;  (2)  the  extra  expense  of  working  the  engine  ; 
(3)  the  expense  occasioned  by  change  of  site  ;  (4)  extra  expense  of  raising 
pit  frames  and  depositing  spoil ;  (5)  the  cost  of  providing  new  land  for 
spoil. 

As  to  compensation  in  respect  of  having  to  tunnel  under  the  railway  to 
get  at  the  minerals,  see  Midland  Rail  Co.  v.  Miles  (1886),  33  Ch.  D.  632, 
and  note  to  s.  80. 


and  also  for 
any  airway 
or  other 
work  mado 
necessary  by 
the  railway. 


82.  If  ai^y  loss  or  damage  be  sustained  by  the  owner  or 
occupier  of  the  lands  lying  over  any  such  mines  the  working 
whereof  shall  have  been  so  prevented  as  aforesaid  (and  not  being 
the  owner,  lessee,  or  occupier  of  such  mines),  by  reason  of  the 
making  of  any  such  airway  or  other  work  as  aforesaid,  which  or 
any  like  work  would  not  have  been  necessary  to  be  made  but  for 
the  working  of  such  mines  having  been  so  prevented  as  aforesaid, 
the  company  shall  make  full  compensation  to  such  owner  or 
occupier  of  the  surface  lands  for  the  loss  or  damage  so  sustained 
by  him. 
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83.  For  better  ascertaining  whether  any  such  mines  are  being     Sect.  83. 
worked  or  have  been  worked  so  as  to  damage  the  railway  *^^  p  ^  r  to 
works,  it  shall  be  lawful  for  the  company,  after  giving  twenty-four  company  to 
hours  notice  in  writing,  to  enter  upon  any  lands  through  or  near  fj^jf^^^^^ 
which  the  railway  passes  wherein  any  such  mines  are  being  worked  working  of 
or  are  supposed  so  to  be,  and  to  enter  into  and  return  from  any  ™*'^®8- 
such  mines  or  the  works  connected  therewith  ;  and  for  that  pur- 
pose it  shall  be  lawful  for  them  to  make  use  of  any  apparatus  or 
machinery  belonging  to  the  owner,  lessee,  or  occupier  of  such 

mines,  and  to  use  all  necessary  means  for  discovering  the  distance 
from  the  railway  to  the  parts  of  such  mines  which  are  being 
worked  or  about  so  to  be. 

84.  If  any  such  owner,  lessee,  or  occupier  of  any  such  mine  Penalty  for 
shall  refuse  to  allow  any  person  appointed  by  the  company  for  J^^t. 
that  purpose  to  enter  into  and  inspect  any  such  mines  or  works  in 
manner  aforesaid,  every  person  so  oflfending  shall  for  every  such 

refusal  forfeit  to  the  company  a  sum  not  exceeding  twenty  pounds. 

85.  If  1*  appear  that  any  such  mines  have  been  worked  If  mines 
contrary  to  the  provisions  of  this  or  the  special  Act,  the  company  ^r£ff^;^e 
may,  if  they  think  fit,  give  notice  to  the  owner,  lessee,  or  occupier  company 
thereof  to  construct  such  works  and  to  adopt  such  means  as  may  meai^rto  be 
be  necessary  or  proper  for  making  safe  the  railway,  and  preventing  adopted  for 
injury  thereto  ;  and  if  after  such  notice  any  such  owner,  lessee,  or  the  raifway. 
occupier  do  not  forthwith  proceed  to  construct  the  works  necessary 

for  making  safe  the  railway,  the  company  may  themselves  con- 
struct such  works,  and  recover  the  expense  thereof  from  such 
owner,  lessee,  or  occupier,  by  action  in  any  of  the  superior  courts. 

86-107.    .    .    . 

Sections  86 — 107  deal  with  the  carrying  of  passengers  and  goods  upon  the 
railway  and  the  tolls  to  he  taken. 

108—111.   .   .    . 

Sections  108 — 111  deal  with  the  regulating  the  use  of  the  railway. 

112,  113.    ... 

Sections  112,  113  deal  with  leasing  the  railway. 

114-125.    .    •    . 

Sections  114 — 125  deal  with  engines  and  carriages. 
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tions  are  to 
be  deter- 
mined b^ 
arbitration. 


^octl2S.        And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be 
it  enacted  as  follows  : 

This  heading  covers  as.  126 — 137.  Cf.  as.  25—37  of-  the  Lands  Clauses 
Consolidation  Act,  1845,  and  notes  thereto,  and  also  the  Arbitration  Act, 
1889,  jpo«^ 

Appointment  126.  When  any  dispute  authorised  or  directed  by  this  or  the 
when  quen-  Special  Act,  or  any  Act  incorporated  therewith,  to  be  settled  by 
arbitration  shall  have  arisen,  then,  unless  both  parties  shall  concur 
in  the  appointment  of  a  single  arbitrator,  each  party,  on  the 
request  of  the  other  party,  shall  nominate  and  appoint  an  arbitrator 
to  whom  such  dispute  shall  be  referred  ;  and  every  appointment  of 
an  arbitrlttor  shall  be  made  on  the  part  of  the  company  under  the 
hand  of  the  secretary  or  any  two  of  the  directors  of  the  company, 
and  on  the  part  of  any  other  party  under  the  hand  of  such  party, 
or  if  such  party  be  a  corporation  aggregate  under  the  common 
seal  of  such  corporation  ;  and  such  appointment  shall  be  delivered 
to  the  arbitrators,  and  shall  be  deemed  a  submission  to  arbitration 
on  the  part  of  the  party  by  whom  the  same  shall  be  made  ;  and 
after  any  such  appointment  shall  have  been  made  neither  party 
sliall  have  power  to  revoke  the  same  without  the  consent  of  the 
other,  nor  shall  the  death  of  either  party  operate  as  a  revocation  ; 
and  if  for  the  space  of  fourteen  days  after  any  such  dispute  shall 
have  arisen,  and  after  a  request  in  writing,  in  which  shall  be  stated 
the  matters  so  required  to  be  referred  to  arbitration,  shall  have 
been  served  by  the  one  party  on  the  other  party  to  appoint  an 
arbitrator,  such  last-mentioned  party  fail  to  appoint  such  arbitrator, 
then  upon  such  failure  the  party  making  the  request,  and  having 
himself  appointed  an  arbitrator,  may  appoint  such  arbitrator  to 
act  on  behalf  of  both  parties,  and  such  arbitrator  may  proceed  to 
hear  and  determine  the  matters  which  shall  be  in  dispute,  and 
in  such  case  the  award  or  determination  of  such  single  arbitrator 
shall  be  final. 


Vacancy  of 
arbitrator  to 
be  supplied. 


127.  If  before  the  matters  so  referred  shall  be  determined  any 
arbitrator  appointed  by  either  party  die,  or  become  incapable  to 
act,  the  party  by  whom  such  arbitrator  was  appointed  may 
nominate  and  appoint  in  writing  some  other  person  to  act  in  his 
place ;  and  if  for  the  space  of  seven  days  after  notice  in  writing 
from  the  other  party  for  that  purpose  he  fail  to  do  so,  the  remaining 
or  other  arbitrator  may  proceed  ex  parte  ;  and  every  arbitrator  so 
to  be  substituted  as  aforesaid  shall  have  the  same  powers  and 
authorities  as  were  vested  in  the  former  arbitrator  at  the  time  of 
such  his  death  or  incapacity  as  aforesaid. 
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128  •  Where  more  than  one  arbitrator  shall  have  been  appointed,    Beet.  128. 
snch  arbitrators  shall,  before  they  enter  upon  the  matters  referred         . 
to  them,  nominate  and  appoint  by  writing  nnder  their  hands  an  of  umpire, 
nmpire  to  decide  on  any  such  matters  on  which  they  shall  diflfer,    . 
or  which  shall  be  referred  to  him  under  this  or  the  special  Act ; 
and  if  such  umpire  shall  die,  or  become  incapable  to  act,  they  shall 
forthwith  after  such  death  or  incapacity  appoint  another  umpire  in 
his  place  ;  and  the  decision  of  every  such  umpire  on  the  matters 
so  referred  to  him  shall  be  final. 

129.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  Board  of 
shall  refuse,  or  shall  for  seven  days  after  the  request  of  either  p^JJrer^to 
party  to  such  arbitration  neglect  to  appoint  an  umpire,  the  Board  appoint  an 
of  Trade  shall,  on  the  application  of  either  party  to  such  arbitration,  negYect'oTthe 
appoint  an  umpire  ;  and  the  decision  of  such  umpire  on  the  matters  arbitrators, 
on  which  the  arbitrators  shall  differ,  or  which  shall  be  referred  to 

him  under  this  or  the  special  Act,  shall  be  final. 

130.  If  where  a  single  arbitrator  shall  have  been  appointed  In  case  of 
snch  arbitrator  shall  die  or  become  incapable  to  act  before  he  single  arbi- 
shall  have    made   his   award,  the   matters  referred  to  him  shall  t^ator  the 
be  determined   by  arbitration,   under  the   provisions   of  this  or  begin  de 
the  special  Act,  in  the  same  manner  as  if  such  arbitrator  had  not  ^o^<^- 
been  appointed. 

131.  If  where    more    than    one  arbitrator    shall    have  been  If  either 
appointed    either  of   the    arbitrators  refuse    or  for   seven  days  J^f^J^^^^t 
neglect  to  act,  the  other  arbitrator  may  proceed  ex  parte,  and  the  other 
the  decision  of  such  other  arbitrator  shall  be  as  effectual  as  if  he  ex  p«!rte. 
had  been  the  single  arbitrator  appointed  by  both  parties. 

132.  If  where    more    than  one  arbitrator  shall  have  been  if  arbitrators 
appointed,  and  where  neither  of  them  shall  refuse  or  neglect  to  [heir^awani 
act  as  aforesaid,  such  arbitrators  shall  fail  to  make  their  award  within 
within  twenty-one  days  after  the  day  on  which  the  last  of  such  d^ys  the  "^ 
arbitrators  shall  have  been  appointed,  or  within  such  extended  matter  to 
time,  if  any,  as  shall  have  been  appointed  for  that  purpose  by  both  ump^re^** 
sach  arbitrators  under  their  hands,  the  matter  referred  to  them 

shall  be  determined  by  the  umpire  to  be  appointed  as  aforesaid. 

138.  ^^  ^id   arbitrators  or  their  umpire  may  call  for  the  Power  for 
production  of  any  documents  in  the  possession  or  power  of  either  to^Jalffor 
party  which  they  or  he  may  think  necessary  for  determining  the  books,  etc. 
question  in  dispute,  and  may  examine  the  parties  or  their  witnesses 
on  oath,  and  administer  the  oaths  necessary  for  that  purpose. 
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Sect.ldl 

Arbitrator 
and  umpire 
to  make 
declaration. 


134.  Before  any  arbitrator  or  nmpire  shall  enter  into  the  con- 
sideration of  any  matters  referred  to  him  he  shall,  in  the  presence 
of  a  justice,  make  and  subscribe  the  following  declaration  ;  that  is 
to  say, 

"I,  A.B.,  do  solemnly  and  sincerely, declare,  that  I  will  faith- 
fully and  honestly,  and  to  the  best  of  my  skill  and  ability, 
hear  and  determine  the  matters  referred  to  me,  under  the 
provisions  of  the  Act  [naming  the  special  Actl.' 

A.B. 

"  Made  and  subscribed  in  the  presence  of  ." 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ; 
and  if  any  arbitrator  or  umpire  having  made  such  declaration 
shall  wilfully  act  contrary  thereto  he  shall  be  guilty  of  a 
misdemeanor. 


Costs  to  be         135.  Except  where  by  this  or  the  special  Act,  or  any  Act 

t?on^of1Sw™   incorporated  therewith,  it  shall  be  otherwise   provided,  the  costs 

arbitrators,     of  and  attending  every  such  arbitration,  to  be  determined  by  the 

arbitrators,  shall  be  in  the  discretion  of  the  arbitrators. 


136.  ^he  submission  to  any  such  arbitration  may  be  made 
y  of  the  superior  < 

the  parties. 

137.  No  award  made  with  respect  to  any  question  referred 


Submission 

may'lw  madr  ^  ^^^®  ^^  ^^7  ^^  ^^^  superior  courts,  on  the  application  of  either  of 

a  rule  of 

court. 

The  award 

aside  for         ^  arbitration  under  the  provisions  of  this  or  the  special  Act  shall 

matter  of       be  set  aside  for  irregularity  or  error  in  matter  of  form. 

Senice  of  138.  And  be  it  enacted,  that  any  summons  or  notice,  or  any 

notices  upon         7,  ,,  i.  .    i  •  ..  .  .  i 

company.        writ  or  other  proceedmg  at  law  or  m  equity,  requiring  to  be 

served  upon  the  company,  may  be  served  by  the  same  being  left 

at  or  transmitted  through  the  post  directed  to  the  principal  office  of 

the  company,  or  one  of  their  principal  offices  where  there  shall  be 

more  than  one,  or  being  given  personally  to  the  secretary,  or  in 

case  there  be  no  secretary  then  by  being  given  to  any  one  director 

of  the  company. 

Section  135  of  the  Companies  Clauses  Consolidation  Act,  1845,  is  identical 
with  this  section.  Section  134  of  the  Lands  Clauses  Consolidation  Act 
1845,  is  similar,  but  not  quite  identical,  see  notes  thereto,  anie^  p.  269. 

"The  principal  office." — The  principal  office  of  a  railway  company  is 
that  office  where  the  general  superintendence  and  management  of  the 
business  of  the  railway  is  carried  on.  It  does  not  matter  how  important 
another  station  may  be  at  which  there  is  an  office,  if  the  staff  and  the  central 
government  is  elsewhere.  Thus  service  upon  the  Great  Western  Railway 
Company  at  their  office  in  Bristol  was  held  bad,  as  the  line  was  managed 
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from  Paddington  {Garton  v.  Great  Western  Rail.  Co,  (1858),  E.  B.  &  E.     Sect.  138. 
S37  ;  Palmer  v.  Caledaniart  Bail.  Co.,  [1892]    1  Q.  B.  823  ;  and   c/.  In  re         - — 
Brown  v.  London  and  North  WesUni  Bail.  Co.  (1863),  4  B.  &  S.  326).  ^^^ 

A  railway  company  had  the  principal  part  of  their  line  in  Scotland  and 
managed  it  from  Glasgow,  but  a  small  portion  was  in  England  terminating 
at  Carlisle.  The  company  while  incorporating  the  Scottish  Consolidation 
Ac{8  for  the  Scotch  part,  also  incorporated  the  English  Acts  in  respect  of 
the  part  in  England.  It  was  held  that  it  was  a  Scotch  company,  that  the 
principal  office  was  at  Glasgow,  and  that  service  at  the  Carlisle  office  was 
bad.  It  was  also  held  that  Order  9,  r.  8,  of  the  Rules  of  the  Supreme 
Court  had  no  application  to  cases  where  there  is  statutory  provision  as  to 
service  {Palmer  v.  Caledonian  Rail.  Co.,  [1892]  1  Q.  B.  823  ;  dissenting 
from  Wilson  v.  Caledonian  Rail.  Co.  (1850),  5  Ex.  822  ;  cf.  Mackereth  v. 
Glasgoio  and  South  Western  Rail.  Co.  (1873),  L.  R.  8  Ex.  149). 

"Or  being  given  personally  to  the  secretary." — Service  personally 
<ipon  the  secretary  of  a  Scotch  company  while  in  London  would  probably 
be  good  under  the  Scotch  Companies  Clauses  Act,  s.  137,  but  the  English 
Act  is  not  applicable  (TF/Z«o«  v.  Caledonian  Rail.  Co.  (1850),  6  Ex.  822, 
dissented  from  in  part  in  Palmer  v.  Caledo?uan  Rail.  Co.,  [1892]  1  Q.  B. 
823,  and  cf.  Evans  v.  Dublin  and  Drogheda  Rail.  Co.  (1845),  14  L.  J.  Ex. 
245). 

139.  And  be  it  enacted,  that  if  any  party  shall  have  committed  Tender  of 
any  irregularity,  trespass,  or  other  wrongful  proceeding  in  the  *°^®"^ 
execution  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  or  by  virtue  of  any  power  or  authority  thereby  given, 
and  if  before  action  brought  in  respect  thereof  such  party  make 
tender  of  sufficient  amends  to  the  party  injured,  such  last-men- 
tioned party  shall  not  recover  in  any  such  action  ;  and  if  no  such 
tender  shall  have  been  made  it  shall  be  lawful  for  the  defendant, 
by  leave  of  the  court  where  such  action  shall  be  pending,  at  any 
time  before  issue  joined,  to  pay  into  court  such  sum  of  money  as 
he  shall  think  fit,  and  thereupon  such  proceedings  shall  be  had  as 
in  other  cases  where  defendants  are  allowed  to  pay  money  into 
court. 

140-160.    .    .    . 

Sectiona  140 — 160  deal  with  the  recovery  of  penalties,  and  are  similar  in 
effect  to  those  in  the  Lands  Clauses  Consolidation  Act,  1845. 

161.    .    .    . 

Section  161  deals  with  moneys  paid  into  the  Bank  of  Ireland. 

162,163.    .    •    • 

Sections  162,  163,  deal  with  access  to  the  special  Act,  and  are  similar  in 
effect  to  ss.  150,  151  of  the  Lands  Clauses  Consolidation  Act,  1845. 

164.    ..    . 

Section  164  excludes  Scotland  from  the  application  of  the  Act. 
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THE   MAEKETS  AND  FAIES  CLAUSES 

ACT,  1847. 

(10  &  11  Vict.  c.  14.) 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually/ 
contained  in  Acts  for  constructing  or  regulating  Markets  and 
Fairs.  [23rd  April  1847.] 

[  Whereas  it  is  expedient  to  comprise  in  one  Act  sundry  provisions 
ustuzllt/  contained  in  Acts  of  Parliament  authorising  the  construction 
or  regulation  of  markets  and  fairSy  and  that  as  well  as  for  avoiding 
the  necessity  of  repeating  such  provisions  in  each  of  the  several  Acts 
relating  to  such  undertakings  as  for  ensuring  greater  uniformity  in 
the  provisions  themselves :  Be  it  enacted  by  the  Queen^s  most  Excellent 
Majesty  J  hy  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal^  and  Commons^  in  this  present  Parliament  assembled^ 
^*A*f  ^^^  ^y  ^^^  authority  of  tJie  same^  that]  (a)  this  Act  shall  extend 

only  to  such  markets  or  fairs  as  shall  be  authorised  by  any  Act 
of  Parliament  hereafter  to  be  passed  which  shall  declare  that  this 
Act  shall  be  incorporated  therewith  ;  and  all  the  clauses  of  this 
Act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted  by 
any  such  Act,  shall  apply  to  the  undertaking  authorised  thereby^ 
so  far  as  the  same  shall  be  applicable  to  such  undertaking,  and 
shall,  with  the  clauses  of  every  other  Act  which  shall  be  incor- 
porated therewith,  form  part  of  such  Act,  and  be  construed 
therewith  as  forming  one  Act. 

(a)  The  preamble  was  repealed  by  the  Statute  Law  BevuBion  Act,  1891. 

This  Act  may  be  incorporated  in  the  same  manner  as  the  Lands  Claitses 
Consolidation  Act,  1845.     See  s.  5,  ante,  p.  9. 

The  clauses  here  set  out  alone  deal  with  the  subject  of  this  book  ;  the 
other  sections  deal  with  the  holding  and  regulation  of  the  market  or  fair. 


And  with  respect  to  the  construction  of  the  market  or  fair,  and 
the  works  connected  therewith,  be  it  enacted  as  follows  : 

Construction  Q.  Where  by  the  special  Act  the  undertakers  shall  be  empowered, 
and^fairs  to  ^^^  *^®  purpose  of  constructing  the  market  or  fair,  to  take  or  use 
be  subject  any  lands  otherwise  than  with  the  consent  of  the  owners  and 
visions^f**     occupiers  thereof,  they  shall,  in  exercising  the  power  so  given  to 
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them,  be  subject  to  the  provisions  and  restrictions  contained  in      Sect.  6. 
this  Act  and  in  the  Lands  Clauses  Consolidation  Act,  1845,  when   . .  ~~    , 
the  special  Act  relates  to  England  or  Ireland,  and  to  the  provisions  one  of  the 
and  restrictions  contained   in  this  Act   and   the   Lands   Clauses  ^^^^ 
Consolidation  (Scotland)  Act,  1845,  when  the  special  Act  relates  ConsoUdatioa 
to  Scotland  ;  and  the  undertakers  shall  make  to  the  owners  and  ^^**'  ^^^^' 
oecupiers  of  and  all  other  pirties  interested  in  any  lands  taken  or 
used  for  the  purposes  of  the  special  Act,  or  injuriously  affected  by 
the  construction  of  the  works  thereby  authorised,  full  compensa- 
tion for  the  value  of  the  lands  so  taken  or  used,  and  for  all  damage 
sustained  by  such  owners,  occupiers,  and  other  persons,  by  reason 
of  the  exercise,  as  to  such  lands,  of  the  powers  vested  in  the 
undertakers  by  this  or  the  special  Act,  or  any  Act  incorporated 
therew^ith  ;  and,  except  where  otherwise  provided  by  this  or  the 
special  Act,  the  amount  of  such  compensation  shall  be  determined 
in  the  manner  provided  by  the  said  Land  Clauses  Consolidation 
Acts  respectively  for  determining  questions  of  compensation  with 
regard  to  lands  purchased  or  taken  under  the  provisions  thereof ; 
and  all  the  provisions  of  the  said  last-mentioned  Acts  respectively 
shall  be  applicable  to  determine  the  amount  of  any  such  compen- 
sation, and  to  enforce  payment  or  other  satisfaction  thereof. 

The  special  Act. — By  8.  2  it  is  provided  that  *^  the  expression  *  the  special 
'  Act '  used  in  this  Act  shall  be  construed  to  mean  any  Act  which  shall  be 
hereafter  passed  authorising  the  construction  or  regulation  of  a  market  or 
,  fair,  and  with  which  this  Act  shall  be  incorporated.'* 

The  lands  are  the  lands  authorised  to  be  taken  or  used  for  the  purposes 
of  the  special  Act,  and  include  messuages,  lands,  tenements,  and  heredita- 
ments of  any  tenure.  See  definition  in  the  Lands  Clauses  Consolidation 
Act,  1845,  and  note,  aide,  p.  4. 

The  undertakers  mean  the  persons  authorised  by  the  special  Act  to 
constmct  or  regulate  the  market  or  fair  (s.  2). 

7.  If  any  omission,  misstatement,  or  wrong  description  shall  Errors  and 
have  been  made  of  any  lands,  or  of  the  owners,  lessees,  or  occupiers  ^^j^^Vt" 
of  any  lands,  described  or  purporting  to  be  described  in  the  special  or  schedules 
Act,  or  in  the  schedule  thereto,  the  undertakers,  after  giving  ten  ^^^^^J^ect^ 
days'  notice  to  the  owners,  lessees,  and  occupiers  of  the  lands  by  justices, 
affected  by  such  proposed  correction,  may  apply  in  England  or  ghall  certify 
Ireland  to   two  justices,  and  in  Scotland  to  the  sheriflF,  for  the  the  same. 
correction  thereof  ;  and  if  it  appear  to  such  justices  or  sheriff  that 
Buch  omission,   misstatement,  or  wrong   description   arose  from 
mistake,  they  or  he  shall  certify  the  same  accordingly,  and  shall 
in  such  certificate  state  the  particulars  of  any  such  omission,  mis- 
statement, or  wrong  description  ;    and  such  certificate  shall   be 
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be  deposited. 


Sect.  7.  deposited  in  England  or  Ireland  with  the  clerk  of  the  peace,  and 
in  Scotland  with  the  sheriflF  clerk,  of  the  county  in  which  the  lands 
aflFected  thereby  shall  be  situated,  or,  where  any  such  lands  are 
situated  in  a  royal  burgh  in  Scotland,  with  the  town  clerk  of  such 
Certificate  to  burgh  ;  and  such  certificate  shall  be  kept  by  such  clerk  of  the 
peace,  sheriff  clerk,  or  town  clerk,  with  the  other  documents  to 
which  they  relate,  and  thereupon  the  special  Act  or  schedule  shall 
be  deemed  to  be  corrected  according  to  such  certificate ;  and  the 
undertakers  may  make  the  works  in  accordance  with  such  certifi- 
cate, as  if  such  omission,  misstatement,  or  wrong  description  bad 
not  been  made. 

Cf,  the  almost  identical  provision  in  s.  7  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  anie^  p.  284. 


Copies  of 
alterations, 
etc. ,  to  be 
evidence. 


8.  Copies  of  any  such  alteration  or  correction  thereof,  or 
extracts  therefrom,  certified  by  any  such  clerk  of  the  peace,  sheriff 
clerk,  or  town  clerk,  in  whose  custody  the  same  may  be,  which 
certificate  such  clerk  shall  give  to  all  parties  interested  when 
required,  shall  be  received  in  all  courts  of  justice  and  elsewhere  as 
evidence  of  the  contents  thereof. 


Additional 
land  may  be 
taken  for  ex- 
traordinary 
purposes. 


9.  The  undertakers,  in  addition  to  the  lands  authorised  to  be 
taken  compulsorily,  or  to  be  appropriated  by  them  for  the  purposes 
of  the  market  or  fair,  under  the  powers  of  this  and  the  special  Act, 
may  appropriate  any  lands  vested  in  them,  or  may  contract  with 
any  person  willing  to  sell  the  same  for  the  purchase  of  any  land 
within  the  limits  of  the  special  Act,  not  exceeding  in  the  whole 
the  prescribed  number  of  acres  for  extraordinary  purposes  ;  (that 
is  to  say,) 

For  providing  slaughter-houses  (if  the  undertakers  shall  be 
authorised  by  the  special  Act  to  provide  slaughter-houses), 
and  houses  and  places  for  weighing  carts : 

For  making  convenient  roads  and  approaches  to  the  market 
or  fair : 

For  any  other  purpose  which  may  be  necessary  for  the  formation 
or  convenient  use  of  the  market  or  fair. 

Cf.  the  corresponding  provision  in  s.  46  of  the  Bailways  Clauses  Con- 
solidation Act,  1845,  and  see  notes  thereto,  a»to,  p.  306. 

By  the  Public  Health  Act,  1876,  ss.  166 — 169,  urban  sanitary  authorities 
— now  urban  district  councils — are  empowered  in  certain  cases  to  provide  a 
market  place  and  market  house,  and  other  conveniences,  and  also  a  slaughter- 
house, and  to  purchase  or  take  on  lease  lands  for  the  purpose.  The  sections 
of  this  Act  with  respect  to  the  construction  of  the  market  or  fair,  and  the 
works  connected  therewith,  are  not  incorporated.     Lands  may,  however,  be 
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taken  or  purchased  for  the  pnrposes  of  that  Act  as  provided  in  ss.  175,  176      Sect.  9- 
thereof .     See  post.  ~ — 

The  Public  Health  Act,  1876,  however,  does  not  authorise  any  provision        J^ote. 
for  providing  land  for  a  fair. 

Am  to  slaughter-houses,  see  s.  17  of  this  Act,^08/. 

By  the  Markets  and  Fairs  (Weighing  of  Cattle)  Act,  1887  (60  &  61  Vict. 
c,  27),  amended  by  the  Markets  and  Fairs  (Weighing  of  Cattle)  Act,  1891, 
market  authorities,  unless  exempted  by  order  of  the  Board  of  Agriculture, 
must  provide  suitable  accommodation  for  weighing  cattle. 

10.  Subject  to  the  provisions  in  this  and  the  special  Act,  and  Undertakers, 
any  Act  incorporated  therewith,  the  undertakers,  for  the  purpose  pro^Sions  of 
of  constructing  a   place   for    holding   the   market  or   fair,  may  this  and  the 
execute  any  of  the  following  works  ;  (that  is  to  say,)  mj^^xecute 

They  may  enter  upon  any  lands  described  in  the  special  Act,  or  ^^^^^^^^ 
the   schedule   thereto,  and  other   lands   purchased  by  them  named. 
or  belonging  to  them,  and  set  out  such  parts  as  they  think 
necessary  for  the  purposes  of  the  market  or  fair,  and  there- 
upon from   time   to   time  build   and   maintain  such  market 
places  or  places  for  fairs,  and  such  stalls,  sheds,  pens,  and 
other  buildings  or  conveniences,  for  the  use  of  the  persons 
frequenting    the    market  or    fair,   and    for    weighing    and 
measuring  goods  sold  in  the  market  or  fair,  and  for  weighing 
carts,  as  they  may  think  necessary : 
They  may  from  time  to  time  on  such  lands  as  aforesaid  make 
and   maintain  all  such  roads  and   approaches   as   they  may 
think  necessary  for  the  convenient  use  of  the  persons  resorting 
to  the  market  or  fair. 

If  land  is  described  in  the  schedule,  the  undertakers  are  the  proper 
parties  to  say  whether  it  is  necessary  or  not,  and  if  wanted  for  the  purpose 
of  erecting^  a  covered  building  for  market  purposes,  as  well  as  the  market 
house,  it  will  be  wanted  for  the  purposes  of  the  special  Act,  as  by  this  Act 
the  singular  may  mean  the  plural  if  not  repugnant,  and  there  may  be  two 
market  houses  if  required  {Richards  v.  Scarborough  Public  Market  Co,  (1853), 
23  L.  J.  Ch.  110). 

11.  Provided  always,  that  in  the  exercise  of  the  powers  by  this  Undertakers 
or  the   special  Act  granted   the  undertakers  shall   do   as  little  ^tSfwition 
damage  as  can  be,  and  shall  make  full   satisfaction,  in  manner  for  damage 
herein  and  by  the  special  Act  and  any  Act  incorporated  therewith     '^®' 
provided,  to  all  parties  interested  for  all  damages  sustained  by  them 
by  reason  of  the  exercise  of  such  powers. 

Of.  the  similar  provision  in  the  proviso  to  s.  16  of  the  Railways 
Clauses  Consolidation  Act,  1845,  atUey  p.  290,  and  see  the  cases  there  cited. 
The  subjects  of  compensation  are  doubtless  land  and  interests  in  land 
although  the  terms  of  this  section  would  appear  to  be  more  extensive.  Cf. 
s.  308  of  the  Public  Health  Act,  1876,  post. 
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Power  to 
erect 

slaughter- 
houses if 
authorised 
by  the  Act. 


No  exemp- 
tion from 
indictments. 
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And  with  respect  to  slani^hter-houses,  be  it  enacted  as  foUows : 

17.  Where  by  the  special  Act  the  undertakers  shall  be 
empowered  to  provide  slaughter-houses  they  may  from  time  to 
time  erect,  on  any  land  purchased  by  them  under  the  provisions 
of  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  any 
buildings,  or  set  apart  and  improve  any  buildings  belonging  to 
them  for  the  slaughtering  of  cattle.     •     .     . 

18.  Provided  that  nothing  in  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  shall  protect  the  undertakers  from  an  indict- 
ment for  nuisance,  or  from  any  other  legal  proceeding  in  respect 
of  any  such  slaughter-house  as  aforesaid. 

As  the  undertakers  are  not  given  statutory  power  to  create  a  nuisance,  the 
fact  that  they  have  taken  all  reasonable  care  to  prevent  a  slaughter-house 
from  being  a  nuisance  will  not  be  a  legal  excuse  if  it  in  fact  is  one.  See 
Rapier  \.  London  Trarmcays  Co,,  [1893]  2  Ch.  688  ;  and  see  the  notes  to 
8.  68  of  the  Lands  Clauses  Consolidation  Act,  1845,  p.  117,  and  cf.  Meurs 
Brewery  Co,  v.  City  of  Londoti  Electric  Lighting  Co.  (1894),  70  L.  T.  762. 

Sections  58  and  59  deal  with  access  to  the  special  Act  and  are  identical 
with  88.  90  and  91  of  the  Waterworks  Clauses  Act,  post. 


(    349     ) 

THE  WATEEWOEKS  CLAUSES  ACT,   1847. 

(10  &  11  Vict.  c.  17.) 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually  con- 
tained in  Acts  authorising  tlie  making  of  Waterworks  for 
supplying  Towns  with  Water.  [23rd  April  1847.] 


This  Act  applies  only  to  such  waterworks  as  have  been  authorised  by 
Act  of  Parliament  passed  after  April  23rd,  1847,  and  which  declare  that 
this  Act  is  incorporated  therewith  (s.  1). 

A  group  of  clauses  may  be  incorporated  or  excepted  in  a  special  Act  in 
the  flame  manner  as  under  the  Lands  Glauses  Consolidation  Act,  1845. 
See  s.  5  thereof,  ante,  p.  9. 

The  groups  of  clauses  here  set  out  and  which  alone  bear  on  this  subject 


1.  With  respect  to  the  construction  of  the  waterworks  (ss.  6 — 15). 

2.  With  respect  to  the  construction  of  works,  for  the  accommodation  of 

lands  adjoining  the  waterworks  (ss.  16,  17). 

3.  With  respect  to  mines  (ss.  18 — 27). 

4.  With  respect  to  the  br^^dng  up  of  streets  for  the  purpose  of  laying 

pipes  (ss.  28—34). 

5.  With  respect  to  access  to  the  special  Act  (ss.  90,  91). 

The  Waterworks  Clauses  Act,  1863,  has  no  application  to  this  subject. 

And  with  respect  to  the  construction  of  the  waterworks,  be  it 
enacted  as  follows : 

This  heading  includes  ss.  6 — 15. 

6.  Wbere  by  the  special  Act  the  undertakers  shall  be   em-  Construction 
powered,  for  the  purpose  of  constructing  or  supplying  waterworks,  ^^J^^"  be 
to  take  or  use  any  lands  or  streams   otherwise  than  with   the  subject  to  the 
consent    of    the  owners   and   occupiers    thereof,   they   shall,   in  ^^g^^*^^'^®^^ 
exercising  the   power   so  given  to  them,  be  subject  to  the  pro-  the  Lands 
visions  and  restrictions  contained  in  this  Act,  and  if  the  water-  Con^dation 
woiks  be  situated  in  England  or  Ireland,  to  the  provisions  and  Acts,  1846. 
restrictions  contained   in  the  Lands  Clauses  Consolidation  Act, 
1845,  and,  if  the  waterworks  be  situated  in  Scotland,  the  provisions 
and  restrictions  contained  in  the  Lands  Clauses  Consolidation, 
Scotland,  Act,  1845  ;  and  shall  make  to  the  owners  and  occupiers 
of  and  all  other  parties  interested  in  any  lands  or  streams  taken 
or  used  for  the  purposes  of  the  special  Act,  or  injuriously  affected 
by  the  construction  or  maintenance  of  the  works  thereby  autho- 
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Seethe,  rised,  or  otherwise  by  the  execution  of  the  powers  thereby  conferrecU 
fnll  compensation  «for  the  value  of  the  lands  and  streams  so  taken 
or  used,  and  for  all  damage  sustained  by  such  owners,  occupiers, 
and  other  persons,  by  reason  of  the  exercise,  as  to  such  lands  and 
streams,  of  the  powers  vested  in  the  undertakers  by  this  or  the 
special  Act,  or  any  Act  incorporated  therewith  ;  and,  except  where 
otherwise  provided  by  this  or  the  special  Act,  the  amount  of  such 
compensation  shall  be  determined  in  the  manner  provided  by  the 
said  Lands  Clauses  Consolidation  Acts  respectively  for  determining 
questions  of  compensation  with  regard  to  lands  purchased  or  taken 
under  the  provisions  thereof ;  and  all  the  provisions  of  the  said 
last-mentioned  Acts  respectively  shall  be  applicable  to  determine 
the  amount  of  any  such  compensation,  and  to  enforce  payment  or 
other  satisfaction  thereof. 

"  The  special  Act.'' — By  s.  2  it  is  provided  that  "  the  expression  *  the 
special  Act'  used  in  this  Act  shall  be  construed  to  mean  any  Act  which 
shall  be  hereafter  passed  authorising  the  construction  of  waterworks  and 
with  which  this  Act  shall  be  incorporated." 

"  The  undertakers." — Section  2  also  provides  that  "  the  undertaking  "  shall 
mean  **  the  waterworks  and  works  connected  therewith  by  the  special  Act 
authorised  to  be  constructed/'  and  **  the  undertakers "  shall  mean  **  the 
persons  by  the  special  Act  authorised  to  construct  the  waterworks."  Section  3 
provides  also  that  *^  the  waterworks ''  shall  have  the  same  meaning  as  ^'  the 
undertaking." 

"  Lauds  or  streams.*' — ^The  definition  of  lands  is  practically  identical  with 
that  in  the  Lands  Clauses  Consolidation  Act,  1845,  s.  3,  ante^  p.  4,  and 
in  the  Railways  Clauses  Act  and  in  this  section  lands  include  ^^ mines" 
(HolUday  v.  Mayor  of  Wakefield,  [1891]  1  A.  C.  81).  Section  3  provides 
that  ''  the  word  ^  streams '  shall  include  springs,  brooks,  rivers,  and  other 
running  waters." 

"Full  compensation  for  the  value  of  the  lands  and  streams  so  taken 
or  used." — With  this  section  may  be  compared  the  somewhat  similar 
provision  in  the  Railways  Clauses  Act,  1845,  s.  6,  antey  p.  282. 

When  land  is  taken  the  principles  of  compensation  inll  be  found  in  s.  63 
of  the  Lands  Clauses  Consolidation  Act,  1845,  and  the  notes  thereto,  ante, 
p.  96  ;  when  no  land  is  taken,  the  principles  of  compensation  f  or  in juriously 
affecting  land  will  be  found  in  the  notes  to  s.  68,  ante,  p.  115. 

As  regards  streams,  this  section  draws  the  same  distinction  which  the 
Lands  Clauses  Acts  do  as  regards  lands.  If  a  stream  is  taken,  the  compen- 
sation must  be  assessed  according  to  the  principles  laid  down  in  s.  63  of  the 
Lands  Clauses  Consolidation  Act,  1845,  and  notes  ;  if  injuriously  aff&;ted, 
compensation  must  be  made  under  s.  68  of  that  Act  {Ferrand  v.  Corporation 
of  Bradford  (1856),  21  Beav.  412).  The  complete  diversion  of  a  stream  is 
a  taking  or  using  of  the  stream,  and  if  promoters  of  an  undertaking  desire 
to  divert  a  stream  for  the  purposes  of  the  undertaking,  they  must  give  a 
notice  to  treat  under  s.  18  of  the  Lands  Clauses  Consolidation  Act,  1845, 
and  proceed  to  have  the  price  determined  as  provided  thereafter,  or  they 
may  enter  on  making  a  deposit  and  giving  a  bond  as  provided  in  s.  85  of 
that  Act.  If  they  do  not  proceed  in  one  or  other  of  these  ways  the  owner 
will  be  entitled  to  an  injunction  to  restrain  them  (S.  C), 
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The  entry  upon  the  bed  of  a  stream  and  diverting  part  of  the  stream      Sect.  6. 

would  be,  as  regards  the  proprietor  who  owned  the  bed,  a  taking  of  the        

lands  and  stream,  but  as  regards  a  riparian  proprietor  lower  down  the  stream,  Note. 
his  rights  would  be  only  for  compensation  for  diverting  water  which  would 
otherwise  have  reached  him.  This  would  be  an  injurious  affection  of  his 
land  and  he  would  be  entitled  to  compensation  under  s.  12  of  this  Act,  and 
the  procedure  to  ascertain  the  amount  would  be  that  provided  in  s.  68  of 
the  Lands  Clauses  Ck>nBolidati9n  Act,  1845  (Bush  v.  Trowbridge  Watencorhs 
Co,  (1875),  L.  B.  10  Ch.  459  ;  Page  v.  Kettering  Waterworks  Co,  (1892), 
8  T.  L.  B.  228  ;  and  see  notes  to  s.  12,  post). 

If  promoters  have  power  to  divert  the  whole  of  a  stream  and  give  notice 
of  their  intention  to  do  so  to  a  riparian  owner,  he  is  entitled  at  once  to  be 
paid  the  full  price  for  the  same,  and  he  is  not  bound  to  wait  till  the  stream 
has  been  diverted  and  apply  for  compensation  from  time  to  time  as  the 
promoters  may  happen  to  want  the  water  {Stone  v.  Corporation  of  Yeovil 
(1876),  2  C.  P.  D.  99).  Similarly,  if  promoters  purchase  a  stream,  but  do 
not  within  the  time  limited  for  the  execution  of  the  works,  divert  or  take 
it,  the  property  is  nevertheless  in  them  and  they  may  divert  it  without 
further  compensation,  if  empowered  to  carry  out  works  by  another  statute 
{Girdicood  v.  Belfast  Water  Commissioners  (1877),  1  L.  B.  Ir.  28). 

Compensation  water. — In  many  local  Acts  empowering  promoters  to 
impound  streams,  a  clause  is  inserted  which  provides  that  the  promoters 
shall  send  down  a  continuous  flow  of  water  throughout  the  year.  This  is 
usually  called  compensation  water,  and  it  is  roughly  estimated  that  a  steady 
flow  of  one-fourth  to  one-third  of  the  available  supply  is  equivalent  for  the 
purposes  of  mills  to  the  ordinary  flow.  Clauses  are  usually  inserted  allowing 
mill-owners  to  recover  penalties  and  compensation  for  injurious  affection  on 
failure  to  send  down  the  supply.  For  a  case  in  which  such  penalties  were 
recovered  in  full  by  each  of  several  mill-owners,  see  Beaummit  v.  Mayor,  etc, 
of  Huddersfield  (1902),  67  J.  P.  57. 

In  a  case  where  the  special  Act  provided  that  as  full  compensation  for  all 
water  taken,  compensation  water  should  be  given,  it  was  held  that  the  owner 
of  a  lake  could  not  claim  any  other  compensation  in  respect  of  the  water  in 
the  lake,  but  that  he  was  entitled  to  compensation  for  any  injury  to  his  other 
riparian  rights,  or  other  rights  in  the  soil  {Gongh  v.  Aspatria,  Silloik  and 
District  Joint  Water  Board  (1903),  67  J.  P.  137,  reported  as  to  another  point 
in  [1903]  1  K.  B.  574}. 

In  Lord  Blantyre  v.  Bahtie,  infra,  the  special  Act  provided  that  compensa- 
tion water  should  be  given  in  respect  only  of  the  rights  of  the  millowners, 
and  other  riparian  rights  in  the  stream  flowing  from  the  loch.  The  owner 
of  the  loch  was  held  not  to  be  debarred  thereby  from  claiming  compensation 
for  the  water  taken  from  the  loch,  although  he  could  not  claim  for  injury  to 
his  riparian  interest  in  the  stream.  See  more  particularly  at  p.  651,  ^er 
Lord  Watson. 

"Owners  and  occupiers  and  other  persons  interested."— All  persons 
having  interest  in  lands  or  streams  taken  or  used  must  be  compensated,  and 
the  same  rule  is  applicable  if  the  special  Act  authorises  water  to  be  taken 
from  a  loch.  Thus,  where  a  proprietor  had  granted  certain  mills  on  a 
stream  forming  the  outlet  to  two  lochs  nearly  surrounded  by  his  property, 
together  with  his  whole  rights  of  water  and  water  power  connected  with  the 
said  mills,  but  reserving  his  rights  in  the  lochs,  except  the  rights  connected 
with  the  mills,  it  was  held  that  promoters  of  waterworks  could  not,  by 
acquiring  the  rights  of  the  grantee  in  the  water,  draw  off  the  water  from 
the  lochs  for  the  supply  of  a  town,  as  they  were  thereby  depriving  the 
landowner  of  his  rights  in  the  water  (Lord  Blantyre  v.  Babtie  (1888), 
13  App.  Cas.  631). 
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Seot.  6.  As  regards  underground  water,  see  Corporation  of  Bradford  ▼.  Pickles^ 

' [1895]  A.  C.  687,  and  notes  to  s.  12,  post,  p.  354. 

Measure  of  compensation— Special  adaptability. — In  estimating  the 
value  of  a  stream,  it  is  necessary  to  take  into  account  the  use  to  which  it 
can  be  put  relatively  to  the  land.  Practically  speaking,  the  value  of  water 
must  be  measured  by  the  deterioration  of  the  value  of  the  land  occasioned 
by  its  loss.  Its  value  for  fishing  should  be  taken  into  account  and  also  its 
availability  for  purposes  of  irrigation,  watering  cattle,  turning  a  mill,  or  as 
ornamental  water  (Stone  v.  Corporation  of  Yeovil  (1876),  2  C.  P.  D.  99).  If 
a  stream  may  be  adapted  for  purposes  otiier  than  for  which  it  has  been  used, 
that  adaptability  should  be  taken  .into  account  in  estimating  the  value 
although  the  owner  may  never  have  obtained  one  farthing  for  the  use  of 
the  stream.  Evidence,  therefore,  of  an  offer  by  another  water  company  to 
purchase  the  stream  ought  not  to  be  rejected  (Trent-Stoughton  v.  Bfirbadot 
Water  Supply  Co.,  [1893]  A.  C.  502). 

In  the  case  of  In  re  Countess  Ossalinsky  and  Corporation  of  Manchester 
(1883),  of  which  a  report  will  be  found  in  the  Appendix,  the  arbitrator  had,  in 
his  award,  taken  into  account  the  enhanced  value  of  the  land  by  reason  of  the 
water  that  may  be  collected,  diverted,  and  impounded  upon  it,  and  also  by 
reason  of  its  natural  and  peculiar  adaptation  for  the  construction  of  a  reser- 
voir, and  a  divisional  court  were  of  opinion  that  he  had  acted  rightly  in  so 
doing.  A  similar  opinion  seems  to  have  been  expressed  by  the  Court  of  Appeal 
in  Riddell  v.  Newcastle  and  Gateshead  Water  Co,  (reported  in  the  Appendix). 
The  same  view  was  taken  by  Wright,  J.,  in  In  re  Gough  and  Aspatria,  Sllloth 
ami  District  Joint  Water  Board,  [1903]  1  K.  B.  574,  where  he  held  that  in 
order  to  take  into  account  the  enhanced  value  it  was  not  necessary  to  show 
that  there  were  people  to  compete  for  the  site,  if  the  site  was  specially  suit> 
able  for  a  reservoir,  and  if  there  were  populous  areas  within  such  a  distance 
as  would  naturally  require  a  water  supply,  and  might  purchase  the  sit-e  in 
question  for  that  purpose.  In  another  case  he  held  that  an  arbitrator  had 
acted  rightly  in  taking  into  account  the  enhanced  value  of  a  piece  of  land  by 
reason  of  the  fact  that  it  and  two  other  pieces  of  land  together  were  specially 
adaptable  for  a  reservoir,  but  they  were  not  to  be  valued  as  one  site  and 
assessed  at  an  equal  amount  per  acre  (In  re  Mayor  ofTynemouth  and  Duke  of 
Northumberland  (1^03),  19  T.  L.  B.  630).  In  the  same  case  a  claim  for 
additional  education  expenses  likely  to  be  caused  by  reason  of  the  children 
of  the  workmen  engaged  on  the  works  was  considered  too  remote. 

If  promoters  of  waterworks  are  empowered  to  take  water  from  a  loch, 
the  water  of  which  is  partly  retained  therein  by  an  artificial  embankment, 
the  fact  that  it  is  so  retained  is  a  proper  subject  for  an  arbitrator  to  take 
into  account  in  assessing  the  value  of  the  water.  The  price  of  water  in  an 
artificial  reservoir  cannot  be  estimated  on  the  same  principles  as  that  of 
water  in  a  wholly  natural  basin  ;  the  cost  of  works  for  storing  it  must  be 
taken  into  account  (Lord  Blantyre  v.  Bahtie  (1888),  13  App.  Cas.  631). 


Errors  and 
omissions  in 
plans,  etc., 
may  be 
corrected  by 
justices,  etc., 
who  shall 
certify  the 
same. 


7.  If  any  omission,  misstatement,  or  wrong  description  shall 
have  been  made  of  any  lands  or  streams,  or  of  the  owners,  lessees, 
or  occupiers  of  any  lands  or  streams,  described  on  the  plans  or 
books  of  reference  deposited  in  compliance  with  the  Standing 
Orders  of  either  House  of  Parliament,  or  in  the  schedule  to  the 
special  Act,  the  undertakers,  after  given  ten  days'  notice  to  the 
owners,  lessees,  and  occupiers  of  the  lands  and  streams  aflFected 
by  such  proposed  correction,  may  apply  in  England  or  Ireland 
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to  two  justices,  and  in  Scotland  to  the  sheriff,  for  the  correction     .Sect.  7. 
thereof;    and  if  it  appear  to  such  justices  or  sheriff  that  such 
omission,  misstatement,  or  wrong  description  arose  from  mistake,  • 
they  or  he  shall  certify  the  same  accordingly  :  and  shall  in  such 
certificate  state   the   particulars  of  any  such  omission,  misstate- 
ment, or  wrong  description  ;  and  such  certificate,  with  the  other  Certificate, 
documents  to  which  it  relates,  shall  be  deposited  in  England  or  d^slted. 
Ireland  with  the   clerk  of  the  peace,  and  in  Scotland  with  the 
sheriff  clerk,  of  the  several  counties  in  which  the  lands  or  streams 
affected  thereby  are  situated,  or,  where  any  such  lands  or  streams 
are  situated  in  a  royal  burgh  in  Scotland,  with  the  town  clerk  of 
such  burgh  ;   and  such  certificate  shall  be  kept  by  such  clerks 
of  the  peace,  sheriff  clerks,  or  town  clerks  respectively  with  the 
other  documents  to  which  they  relate  ;  and  thereupon  such  plan, 
book  of  reference,  or  schedule  shall  be  deemed  to  be  corrected 
according  to  such  certificate  ;  and  the  undertakers  may  make  the 
works  in  accordance  with  such  certificate,  as  if  such  omission, 
misstatement,  or  wrong  description  had  not  been  made. 

See  the  somewhat  similar  provision  in  the  Bail  ways  Clauses  Act,  1845, 
8.  7,  and  the  notes  thereto,  ante,  p.  284.  In  respect  of  interests  in  land, 
which  have  by  mistake  been  omitted  to  be  purchased,  see  s.  124  of  the  Lands 
Clauses  Consolidation  Act,  1845,  ante,  p.  250. 

For  clerk  of  the  peace,  read  now  clerk  to  the  county  council. 

8.  The  undertakers  shall  not  begin  to  execute  the  waterworks  worka  not 
unless  thev  shall  have  previously  deposited  with  the  clerk  of  the  ^  ^  pr©:  , 
peace  in  England  or  Ireland,  and  the  sheriff  clerk  in  Scotland,  of  until  plans  of 
every  county,  and  the  town  clerk  of  every  royal  burgh  in  Scotland,  *^\t^**?^^v® 
in  which  the  waterworks  shall  be  situated,  a  plan  and  section  of  all  Parliament 
such  alterations  from  the  original  plan  and  section  (if  any)  as  shall  ^^^  ^^ 
have  been  approved  of  by  Parliament,  on  the  same  scale  and  con- 
taining the  same  particulars  as  the  original  plan  and  section  of  the 
waterworks,  and  shall  also  have  deposited  with  the  parish  clerks  of 

the  several  parishes  in  England,  and  the  clerks  of  the  unions  of 
the  several  parishes  in  Ireland,  and  the  schoolmasters  of  the  several 
parishes  in  Scotland,  in  which  such  alterations  shall  have  been 
authorised  to  be  made,  copies  or  extracts  of  or  from  such  plans 
and  sections  as  shall  relate  to  such  parishes  respectively. 

(y.  s.  8  of  the  Railways  Clauses  Consolidation  Act,  ante,  p.  285. 

For  **  clerk  of  the  peace "  read  "  clerk  to  the  county  council,"  and  for 
*' parish  clerk  in  rural  districts  having  a  parish  council,"  read  '^  clerk  to 
the  parish  council." 

9.  The  said  clerks  of  the  peace,  sheriff  clerks,  and  town  clerks.  Clerks  of  the 

parish  clerks,  clerks  of  unions,  and  schoolmasters  shall  receive  the  t^cefve  * 

said  plans  and   sections  of  alterations,  and  copies  and  extracts  plans  of 

rt  alterationp. 
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fi«ctj^»      thereof  respectively,  and  shall  keep  the  same,  as  well  as  the  said 

etc.,  and        original  plans  and  sections  and  shall  allow  all  persons  interested 

allow  inspec  ^  inspect  any  of  the  documents  aforesaid,  and  to  make  copies  and 

extracts  of  and  from  the  same,  in  the  like  manner,  and  upon  the 

like  terms,  and  under  the  like  penalty  for  default,  as  is  provided 

in  the  case  of  the  original  plans  and  sections  by  an  Act  passed  in 

7  Will  4  &     in  the  first  year  of  the  reign  of  her  Majesty,  intituled  an  Act  to 

iVict.  c.  83.   compel  clerks  of  the   peace  for  counties,  and   other  persons,  to 

take  the  custody  of  such  documents  as  shall  be  directed  to  be 

deposited  with  them  under  the  standing  orders  of  either  House 

of  Parliament  (a). 

(a)  The  Parliamentary  Documents  Deposit  Act,  1837. 

Copies  of  10.  Copies  of  the  said  plans  and  books  of  reference,  or  of  any 

SteraSonB  alteration  or  correction  thereof  or  extracts  therefrom,  certified  by 
etc.,  to  be  any  such  clerk  of  the  peace,  sheriff  clerk,  or  town  clerk,  which 
evidence.        certificate  such  clerk  shall   give  to  all  parties  interested,  when 

required,  shall  be  received  in  all  courts  of  justice  or  elsewhere  as 

evidence  of  the  contents  thereof. 

Not  to  11.  The  undertakers,  in  constructing  the  waterworks,  shall  not 

K^^^^  r   *    deviate  from  the  line  of  the  works  laid  down  in  the  said  plan  more 

defined  upon  than  the  prescribed  number  of  yards,   and  when  no  number  of 

plans,  etc.      yards  is  prescribed  not  more  than  ten  yards,  nor  in  any  case  to 

any  greater  extent  than  the  line  of  lateral  deviation  described  in 

the  said  plans  with  respect  to  such  works,  nor  take  nor  use,  for  the 

purpose  of  such  deviation,  the  lands  of  any  person  not  mentioned 

in  the  books  of  reference,  without  his  previous  consent  in  writing, 

unless  the  name  of  such  person  shall  have  been  omitted  by  mistake, 

and  the  fact  that  such  omission  happened  from  mistake  shall  have 

been  certified  in  manner  hereinbefore  provided. 

Cf.Bs.  14  and  15  of  the  Railways  Clauses  Consolidation  Act,  1845,  and 
see  the  cases  as  to  deviation  in  the  notes  thereto,  attU,  p.  289. 

A  special  Act  empowered  commissioners  to  take  w^ater  from  a  river  for 
the  supply  of  a  township  on  condition  of  their  constructing  (htter  alia)  a 
reservoir  with  conduit  to  supply  compensation  water  to  millowners.  The 
position,  contour,  and  capacity  of  the  reservoir,  and  the  height  of  the 
embankment  were  prescribed  by  the  Act,  with  the  usual  provision  for 
deviation.  In  constructing  the  reservoir,  the  commissioners  curtailed  it  by 
more  than  one-third  of  its  length  and  nearly  two-thirds  of  its  capacity,  and 
placed  the  embankment  higher  up  the  river  than  the  point  fixed  by  the  Act, 
and  so  that  the  capacity  could  not  be  enlarged  in  the  event  of  the  supply  of 
compensation  water  proving  insufficient.  The  conduit  was  not  made 
according  to  the  Act,  but  was  said  to  be  substantially  equivalent.  In  an 
action  by  the  millowners,  it  was  held  that,  although  no  actual  damage  was 
proved,  they  were  entitled  to  a  declaration  that  the  re8er\oir  and  conduit 
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were  not  in  accordance  with  the  provisions  of  the  Act,  and  to  an  injunction  Sect.  11. 

restraining  the  commissioners  from  taking  or  using  the  waters  of  the  river  .^ — 

or  from  interfering  with  the  flow  of  the  river  otherwise  than  as  authorised  Note. 
by  the  Act  (fferrmi  v.  Eathmhies  Improvemertt  Commissioners,  [1892]  A.  C. 
498). 

12.  Subject  to  the  provisioDS  and  restrictions  in  this  and  the  Undertakers, 
special  Act,  and  any  Act  incorporated  therewith,  the  undertakers  p^lirioM  of 
may  execute  any  of  the   following  works   for  constructing  the  this  and  the 
^terworks  ;  (that  is  to  say,)  SS^  «^^ 

They  may  enter  upon  any  lands  or  other  places  described  on  the  herehf^^* 
said  plans  and  in  the  said  books  of  reference,  and  take  levels  named, 
of  the  same,  and  set  out  such  parts  thereof  as  they  shall  think 
necessary,  and  dig  and  break  up  the  soil  of  such  lands,  and 
trench  and  sough  the  same,  and  remove  or  use  all  earth,  stone, 
mines,  minerals,  trees,  or  other  things  dug  or  gotten  out  of 
the  same  : 

They  may  from  time  to  time  sink  such  wells  or  shafts,  and 
make,  maintain,  alter,  or  discontinue  such  reservoirs,  water- 
works, cisterns,  tanlis,  aqueducts,  drains,  cuts,  sluices,  pipes, 
culverts,  engines,  and  other  works,  and  erect  such  buildings, 
upon  the  lands  and  streams  authorised  to  be-  taken  by  them, 
as  they  shall  think  proper,  for  supplying  the  inhabitants  of 
the  town  or  district  within  the  prescribed  limits  with  water  : 

They  may  from  time  to  time  divert  and  impound  the  water 
from  the  streams  mentioned  for  that  purpose  in  the  special 
Act,  or  the  said  plans  or  books  of  reference,  and  alter  the 
course  of  any  such  streams,  not  being  navigable,  and  also 
take  such  waters  as  may  be  found  in  and  under  or  on  the 
lands  to  be  taken  for  constructing  the  works  : 

Provided  always,  that  in  the  exercise  of  the  said  powers  the  under-  Undertakers 
takers  shall  do  as  little  damage  as  can  be,  and  in  all  cases  where  ^  ™*^® 
it  can  be  done  shall  provide  other  watering  places,  drains,  and  for  cUtmages. 
channels,  for  the  use  of  adjoining  lands,  in  place  of  any  such  as 
shall  be  taken  away  or  interrupted  by  them,  and  shall  make  full 
compensation  to  all  parties  interested  for  all  damage  sustained  by 
them  through  the  exercise  of  such  powers. 

Cf.  the  similar  proviso  in  the  case  of  railways  in  s.  16  of  the  Railways 
Clauses  Consolidation  Act,  1845,  ante,  p.  290,  and  see  the  notes  thereto, 
and  also  see  the  notes  to  s.  18  of  the  Lands  Clauses  Consolidation  Act, 
1845,  ante,  pp.  30,  33,  for  the  cases  relating  to  land  authorised  to  be  taken 
and  for  the  purposes  of  the  undertaking. 

The  undertakers  can  only  take  the  land  they  are  authorised  to  take  and 
for  the  construction  of  the  works  authorised  to  be  made.  They  cannot, 
under  this  section,  take  land  for  collateral  and  auxiliary  works  unless  the 
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Sect.  12>      special  Act  authorises  them  to  do  so  (Siftipson  v.  South  Staffordshire  Water- 

loorks  Co.  (1865),  34  L.  J.  Ch.  381,  p.  390). 

Note.  ^  to  the  rights  of  riparian  owners,  see  Michael  and  Will  on  *'  Gas  and 

Water." 

"Erect  such  bnildings." — Section  93  of  this  Act  provides  that  nothing 
herein  shall  exempt  the  undertakers  from  any  act  for  improving  the  sanitary 
condition  of  towns  and  populous  districts.  A  company  erecting  buildings- 
under  an  Act  with  which  s.  93  is  incorporated,  are  therefore  bound  by  the 
provisions  of  the  Public  Health  (Building  in  Streets)  Act,  1888  {Grand 
Junction  Watencorks  Co.  v.  Hampton  Urban  District  Couticil  (1898),  67  L.  J, 
Q.  B.  903),  and  also  by  byelaws  under  s.  157  of  the  Public  Health  Act, 
1875  (Uckfield  Rural  District  Council  v.  Crowborovgh  District  Water  Co.^ 
[1899]  2  Q.  B.  664). 

"For  all  damage  sustained." — This  section  corresponds  in  effect  to  s.  68 
of  the  Lands  Glauses  Consolidation  Act,  1845,  ante,  p.  110,  and  if  no  lands  or 
streams  are  taken  but  either  are  injuriously  affected,  the  person  who  suffers 
damage  is  entitled  to  compensation  under  this  section  ;  but  in  such  cases  the 
assessment  and  payment  of  compensation  need  not  be  made  until  after  the  in- 
jury has  been  committed.  Thus,  the  diversion  of  part  of  a  stream  which  would 
have  flowed  through  the  plaintiff's  land  is  an  injurious  affecting  (Bush  t. 
Trowbridge  Waterworks  Co.  (1875),  L.  B.  10  Ch.  459,  and  see  notes  to  s.  6 
of  this  Act,  anie^  p.  350).  If,  however,  brooks  running  into  a  river  are 
diverted,  but  the  bulk  of  the  water  is  returned  into  the  river  above  where 
certain  mills  are  situated,  the  millowners  are  only  entitled  to  be  compen- 
sated in  respect  of  the  water  actually  abstracted  from  the  volume  of  the 
river  and  not  for  the  whole  amount  originally  diverted  {Page  v.  Kettering 
WaUrurorks  Co.  (1892),  8  T.  L.  B.  228). 

For  the  principles  of  compensation,  see  notes  to  s.  68  of  the  Lands  Clauses 
Consolidation  Act,  1845,  ante,  p.  115. 

If  promoters  of  waterworks  endeavour  to  deprive  any  person  having 
common  law  rights  of  these  rights,  they  must  pay  for  them.  Thus,  where 
promoters  obtained  water  from  certain  springs,  and  a  section  of  their  Act 
provided  that  no  person  should  do  any  act  whereby  the  waters  of  these 
springs  should  be  diminished,  and  they  refused  to  purchase  the  rights  of  the 
owner  of  the  hill  from  which  these  springs  issued,  he  was  held  to  be  entitled 
to  tunnel  through  the  hill  and  drain  the  water  from  the  springs,  and  the 
court  refused  an  injunction  to  restrain  him  {Corporation  of  Bradford  v. 
Pickles,  [1895]  A.  C.  587,  and  see  as  to  underground  water,  Chasemore  v. 
Richards  (1859),  7  H.  L.  Cas.  349  ;  Act07i  v.  Blundell  (1843),  12  M.  &  W. 
324,  354  ;  and  r/.  Grand  Junction  Canal  Co.  v.  Shugar  (1871),  L.  B.  6  Ch. 
483)..        • 

As  the  owner  of  land  has  no  right  to  underground  water  flowing  in 
undefined  channels,  he  cannot  recover  compensation  if  it  is  drained  off  from 
beneath  his  land  {New  River  Co.  v.  Johnson  (1860),  2  E.  &  E.  435  ;  R.  v. 
Metropolitan  Board  of  Works  (1863),  3  B.  &  S.  710  ;  Bradford  Corporation  v. 
Ferrandj  [1902]  2  Ch.  655).  Water  percolating  and  becoming  dissipated 
whether  on  the  surface  or  beneath  is  not  a  stream  {McXab  v.  Robertson^ 
[1897]  A.  C.  129).  The  word  "stream,"  in  its  primary  and  natural  sense, 
denotes  a  body  of  water  having  as  such  body  a  continuous  flow  in  one 
direction.     See  S.  C.^per  Lord  Watson,  p.  134. 

If  the  waterworks  company  stop  up  a  stream  at  a  certain  point  they 
are  entitled  to  the  full  flow  of  water  existing  at  this  point  at  the  time  they 
were  authorised  to  do  so,  but  they  have  no  right  to  stop  a  person  using 
water  above  who  at  that  time  was  authorised  to  do  so,  and  a  person  who 
makes  an  artificial  cutting,  and  so  brings  water  to  a  stream  which  did  not  go 
there  before,  can  prima  facie  cut  it  off  if  he  chooses  {Brymbo  Water  Co.  v. 
Lester's  Lime  Co.  (1894),  8  R.  329). 

See  also  s.  6  of  this  Act  and  notes  thereto,  ante^  p.  349. 
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13.  Every  person   who   shall   wilfully   obstract    any  person    fl«ct.  13. 
acting  under  the   authority   of  the   undertakers   in  setting  out  penaitv  for    * 
the  line  of  the  works,  or  pull  up  or  remove  any  poles  or  stakes  obstructing 
driven  into  the  ground  for  the  purpose  of  setting  out  the  line  S^oX!'°" 
of  such  works,  or  deface   or  destroy  any  works  made   for  the 

•same  purpose,  shall  be  liable  to  a  penalty  not  exceeding  five 
pounds  for  every  such  offence. 

14.  After  the  streams  or  supplies  of  water  hereby  or  by  the  Penalty  for 
special  Act  authorised  to  be  taken  by  the  undertakers  shall  have  divfrting 
been   so  taken,  every  person  who  shall  illegally  divert  or  take  water. 
the  waters  supplying  or  flowing  into  the  streams  so  taken,  or 

any  part  thereof,  or  who  shall  do  any  unlawful  act  whereby 
the  said  streams  or  supplies  of  water  may  be  drawn  off  or 
diminished  in  quantity,  and  who  shall  not  immediately  repair 
the  injury  done  by  him,  on  being  required  so  to  do  by  the 
undertakers  so  as  to  restore  the  said  waters  to  the  state  in  which 
they  were  before  such  act,  shall  forfeit  to  the  undertakers  any  sum 
which  shall  be  awarded  in  England  or  Ireland  by  two  justices, 
and  in  Scotland  by  the  sheriff,  not  exceeding  five  pounds  for 
every  day  during  which  the  said  supply  of  water  shall  be  diverted 
or  diminished  by  reason  of  any  act  done  by  or  by  the  authority 
of  such  person,  and  any  sum  so  forfeited  shall  be  in  addition 
to  the  sum  which  he  may  be  lawfully  adjudged  liable  to  pay 
to  the  undertakers  for  any  damage  which  they  may  sustain  by 
reason  of  their  supply  of  water  being  diminished  ;  and  the 
payment  of  the  sum  so  forfeited  shall  not  bar  or  affect  the  right 
of  the  undertakers  to  bring  or  raise  an  action  at  law  against 
such  person  for  the  damage  so  committed. 

The  effect  of  this  ^ection  is  not  to  limit  a  landowner's  right  in  a  stream 
or  other  water  if  h^has  not  been  compensated  in  respect  thereof.  See 
Corporatio?i  of  Bradford  v.  Pickles,  [1896]  A.  C.  587. 

15.  Provided  always,  that  nothing  here  contained  shall  prevent  Reservation 
the  owners  and  occupiers  for  the  time  being  of  lands  through  ^^  5^8**^ 
or  by  which  such  streams  shall  flow  from  using  the  waters  thereof  pensation 
in  such  manner  and  to  such  extent  as  they  might  have  done  before  received, 
the  passing  of  the  special  Act,  unless  they  shall  have  received 
c6mpensation  in  respect  of  their  right  of  so  using  such  water. 

And  with  respect  to  the  construction  of  works  for  the  accom- 
modation of  lands  adjoining  the  waterworks,  be  it  enacted  as 
follows  : 

16.  Where    by   the    special   Act    the    undertakers    shall   be  Differences 
required  to  erect  any  works  for   making  good  the  interruption  "nstraction 
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fleet.  16.     caused   to  any   lands  adjoining    or    near    the    waterworks,    or 

.  otherwise   for   the  accommodation    of    such  lands,  then   if  any 

ofaccommo-  in.  .1  .  i.  h 

dation  works  difference   shall   arise  respecting  the  constrnction   of  any   such 

W^wUwi^   accommodation  works,  or  the  kind  or  size  or  sufficiency  thereof, 

or    respecting    the    maintenance    thereof,    the    same     shall    be 

determined  in  England  or  Ireland  by  two  justices,  and  in  Scotland 

by  the  sheriff,  and  such  justices  or  sheriff  shall  also  appoint  the 

time  within  which  such  accommodation  works  shall  be  begun  and 

finished  by  the  undertakers. 

As  to  accommodation  works  generally,  see  the  Railways  Clauses  Con- 
Bolidatipn  Act,  1845,  ss.  68 — 75,  and  the  notes  thereto,  ante,  pp.  320 — 326. 
From  the  cases  there  cited  it  will  be  seen  that  lands  may  be  taken  com- 
pulsorily  for  acconmiodation  works,  as  they  are  part  of  the  works  authorised 
to  be  executed. 


If  under- 
takers fail 
to  execute 
such  works, 
persons 
aggrieved 
may  perform 
the  same  and 
charge  the 
expense  to 
the  under- 
takers. 


Undertakers 
not  entitled 
to  mines 
unless 
expressly 
purchased. 


17.  If  the  undertakers  shall  for  fourteen  days  next  after  the 
time  appointed  by  such  justices  or  sheriff  for  the  beginning  of  any 
such  accommodation  works  fail  to  begin  such  works,  or,  having 
begun  such  works,  fail  diligently  to  execute  the  same  in  a- 
sufficient  manner,  the  person  aggrieved  by  such  failure  may 
execute  such  works  or  repairs  ;  and  the  reasonable  expenses 
thereof  shall,  on  demand,  be  repaid  by  the  undertakers  to  the 
person  by  whom  the  same  shall  so  have  been  executed  ;  and  if 
there  be  any  dispute  about  the  amount  or  nature  of  such 
expenses,  the  same  shall  be  settled  in  England  or  Ireland  by  two 
justices,  and  in  Scotland  by  the  sheriff. 

And  with  respect  to  mines,  be  it  enacted  as  follows  : 

This  heading  covers  ss.  18 — 27.  These  sections  have  been  incorporated 
into  the  Public  Health  Act,  1875,  for  support  of  sewers,  etc.,  by  the  Public 
Health  Act,  1883  (46  &  47  Vict.  c.  127),  post. 

18.  The  undertakers  shall  not  be  entitled  to  any  mines  of  coal, 
ironstone,  slate,  or  other  minerals  under  any  land  purchased  by 
them,  except  only  such  parts  thereof  as  shall  be  necessary  to  be 
dug  or  carried  away  or  used  in  the  construction  of  the  waterworks, 
unless  the  same  shall  have  been  expressly  purchased,  and  all  such 
mines,  excepting  as  aforesaid,  shall  be  deemed  to  be  excepted  out 
of  the  conveyance  of  such  lands,  unless  they  shall  have  been 
expressly  named  therein  and  conveyed  thereby. 

This  section  is  practically  identical  with  s.  77  of  the  Railways  Clauses 
Consolidation  Act,  1845,  ante,  p.  328.  Sections  77 — 85  of  that  Act  deal 
with  the  law  in  respect  to  mines  under  railways.  The  cases  in  relation 
to  compensation  for  mines  are  collected  in  the  notes  thereto.  See  also 
s.  6  of  this  Act,  ante,  p.  349.  Sections  18 — 25  of  this  Act  are  in  many 
respects  identical  with  the  sections  of  that  Act.  The  material  differences 
are  indicated  in  the  notes  hereto. 
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10,  The  undertakers  shall  from  time  to  time,  within  six  months     Beet.  19. 
from  the  time  at  which  any  pipes,  conduits,  or  underground  works  j^fj^p  and 
shall  have  been  laid  down  or  formed  by  them,  cause  a  survey  and  plaj^  o^ 
map  to  be  made  o£  the  district  within  which  any  such  pipes  or  works  of 
underground  works  shall  be  laid,  on  a  scale  not  less  than  one  foot  "°^''^*^" 
to  a  mile,  and  shall  cause  to  be  marked  thereon  the  course  and 
situation   of  all   existing  pipes  or   conduits    for    the   collection, 
passage,  or  distribution  of  water  and  underground  works  belonging 
to  them,  in  order  to  show  all  such  underground  works  within  the 
said  district,  and  shall,  within  six  months  from  the  making  of  any 
alterations  or  additions,  cause  the  said  map  to  be  from  time  to 
time  corrected,  and  such  additions  made  thereto  as  may  show  the 
line  and  situation  of  all  such  pipes,  conduits,  and  underground 
works  as  may  be  laid  down  or  formed  by  them  from  time  to  time 
after  the  passing  of  the  special  Act;  and  such  map  and  plan, 
or  a  copy  thereof,  with  the  date  expressed  thereon  of  the  last 
time  when  the  same  shall  have  been  so  corrected  as  aforesaid, 
shall  be  kept  in  the  office  of  the  undertakers,  and  shall  be  open  to 
the  inspection  of  all  persons  interested  in  the  same  within  the  said 
district. 

20.  The   undertakers   shall  from  time  to  time,  within  three  Copies  of 
months  from  the  time  at  which  any  such  map  or  plan,  or  any  such  ^^^  to*^°^ 
correction  thereof  or  addition  thereto,  shall  have  been  made  as  deposited 
aforesaid,  deposit  with   the   clerks  of  the  peace  in  England  or  ^^l  p^t«,  ° 
Ireland,  and  with  the  sheriflF  clerks  in  Scotland,  of  every  county,  etc. 

and  the  to\\Ti  clerk  of  every  burgh  in  Scotland,  in  which  such 
district  or  any  part  thereof  may  be  situate,  and  also  with  the 
parish  clerks  of  the  several  parishes  in  England,  and  clerks  of. 
the  union  of  the  several  parishes  in  Ireland,  and  the  schoolmaster 
of  the  several  parishes  in  Scotland,  in  which  such  underground 
works  shall  be  situate,  copies  of  the  said  map  or  plan,  with  all 
such  particulars  and  all  such  corrections  and  additions  as  afore- 
said, so  far  as  relates  to  such  counties,  burghs,  and  parishes 
respectively. 

21.  The  said  clerks  of  the  peace,  sheriff  clerks,  and  town  clerks,  Clerks  of  the 
parish  clerks,  clerks  of  the  union,  and  schoolmasters,  shall  receive  f^ceWe  ' 
the  said  copies  of  the  said  map  and  plan  respectively,  and  shall  and  keep 
keep  the  same,  and  shall  allow  all  persons  interested  to  inspect  the  ^f^^^  ^ 
same,  and  take  copies  or  extracts  of  and  from  the  same,  in  the  like  and  allow 
manner,  and  upon  the  like  terms,  and  under  the  like  penalty  for  ^^^P®^^^^'^' 
default,  as  is  provided  in  the  case  of  maps  and  plans  deposited 

under  an  Act  passed  in  the  first  year  of  the  reign  of  her  Majesty, 
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Sect.  2L     intituled  an  Act  to  compel  clerks  of  the  peace  for  counties,  and 
7  WIL 4  t      ^^^®^  persons,  to  take  the  custody  of  such  documents  as  shall  be 
1  Vict.  c.  83.  directed  to  be  deposited  with  them  under  the  standing  orders  of 
either  House  of  Parliament. 

In  the  revised  edition  of  the  statutes  the  words  following  *^  deposited 
under  "  to  the  end,  are  omitted,  and  instead  are  inserted  ''  the  Parliamentary 
Documents  Deposit  Act,  1837/*  which  is  the  short  title  of  the  Act  here 
mentioned. 

For  "  clerks  of  the  peace  "  read  **  clerks  to  the  county  council,"  and  for 
*^  parish  clerk "  read  ^'  clerk  to  the  parish  council  in  parishes  where  they 
have  such  a  council." 

There  are  no  provisions  corresponding  to  these  last  three  sections  in  the 
^^  mine  "  sections  of  the  Railways  Clauses  Act,  1845. 

Mines  lying        22.    Except    where    otherwise    provided    for   by  agreement 
works  not  to  between  the  undertakers  and  other  parties,  if  the  owner,  lessee, 
be  worked      q^  occupier  of  any  mines  or  minerals  lying  under  the  reservoirs 
give  notice  to  or  buildings  belonging  to  the  undertakers,  or  under  any  of  their 
undertakers,  pipes  or  works  which  shall  be  under  ground  and  shall  be  described 
in  the  map  or  plan  which  shall  be  so  kept  and  deposited  as  herein* 
before  mentioned,  or  within  the  prescribed  distance,  if  any,  and 
if  no   distance   be   prescribed  within   forty  yards  therefrom,  be 
desirous  of  working  the  same,  such  owner,  lessee,  or  occupier 
shall  give  the  undertakers  notice  in  writing  of  his  intention  so 
to  do  thirty  days  before  the  commencement  of  working  ;   and 
upon  the  receipt  of  such  notice  it  shall  be  lawful  for  the  under- 
takers to  cause  such  mines  to  be  inspected  by  any  person  appointed 
by  them  for  the  purpose,  and  if  it  appear  to  the  undertakers  that 
the  working  of  such  mines  or  minerals  is  likely  to  damage  the 
said  works,  and  if  they  be  willing  to  make  compensation  for  such 
mines  to  such  owner,  lessee,  or  occupier  thereof,  then  he  shall  not 
work  the  same  ;  and  if  the  undertakers  and  such  owner  do  not 
agree  as  to  the  amount  of  such  compensation,  the  same  shall  be 
settled  as  in  other  cases  of  disputed  compensation. 

This  section  is  practically  the  same  as  s.  78  of  the  Railways  Clauses  Con- 
solidation Act,  1845.  See  the  cases  collected  in  the  notes  thereto,  aute, 
pp.  331  et  seq.  It  differs,  however,  in  this,  that  as  regards  pipes  and  other 
works  which  are  under  ground,  the  owners  are  not  bound  to  give  notice, 
and  will  not  be  liable  for  any  injury  caused  to  them  by  the  usual  working 
of  the  mine  unless  the  undertakers  have  deposited  the  plans  of  these  under- 
ground works  as  provided  by  ss.  19  and  20  (South  Staffordshire  Watenrorks 
v.  Mason  (1886),  56  L.  J.  Q.  B.  255). 

The  date  when  the  notice  is  given  fixes  the  date  when  the  value  of 
the  minerals  is  to  be  ascertained,  and  every  fact  then  in  existence  is  to 
be  taken  into  account,  but  an  arbitrator,  in  assessing  the  amount  of  com- 
pensation, may  take  into  consideration  an  unexpected  and  unforeseen  rise 
in  the  value  of  coal  which  has  occurred  between  the  date  of  the  company's 
notice  and  the  award  (In  re  Birilfa  and  Aferthyr  Dare  Steam  Collieries 
(1891),  Limited,  and  Ponttfpriiid  Watenrorks  Co.,  House  of  Lords,  August  6, 
1903,  reversing  [1902]  2  K.  B.  135). 

If  a  notice  is  delivered   by  promoters   under  this   section,   they  must 
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proceed  under  it  to  have  the  compensation  assessed  (Clippem  Oil  Co.  v.     Sect.  22* 
Edinburgh  and  District  WaUr  Trustees  (1901),  3  F.  1113  ;  affirmed  House  of         - — 
Lords,  [1902]  W.  N.  157).  -Note. 

23.  If  before  the  expiration  of  such  thirty  days  the  under-  If  under- 
takers do  not  state  their  willingness  to  treat  with  such  owner,  ^^"heir"*'^ 
lessee,  or  occupier  for  the  payment  of  such  compensation,  it  shall  willingness 

be  lawful  for  him  to  work  the  said  mines,  and  to  drain  the  same,  ^^H^}:}^^ 

...  ,      oompensa- 

by  means  of  engines  or  otherwise,  as  if  this  Act  and  the  special  tion»  owner 

Act  had  not  been  passed,  so  that  no  wilful  damage  be  done  to  the  SiS^nU^M 

said  works,  and  so  that  the  said  mines  be  not  worked  in  an  unusual 

manner  ;   and  if  any  damage  or  obstruction  be  occasioned  to  the 

works  of  the  undertakers  by  the  working  of  such  mines  in  an 

unusual  manner  the  same  shall  be  forthwith  repaired  or  removed 

(as  the  case  may  require),  and  such  damage  made  good  by  the  Owners  to 

owner,  lessee,  or  occupier  of  such  mines  or  minerals,  and  at  his  d^ajreocca- 

own  expense ;  and  if  such  repair  or  removal  be  not  forthwith  done,  sioned  by 

or  if  the  undertakers  shall  so  think  fit,  without  waiting  for  the^?^^'°g^® 

same  to  be  done  by  such  owner,  lessee,  or  occupier,  it  shall  be  unusual 

lawful  for  the  undertakers  to  execute  the  same,  and  recover  from  °**'^®*'* 

such  owner,  lessee,  or  occupier  the  expense  occasioned  thereby, 

by  action  in  any  of  the  superior  courts. 

This  section   is  in  effect  the  same  as  s.  79  of  the   Railway  Clauses 
Consolidation  Act,  1845,  ante^  p.  333.     See  notes  thereto. 

24.  If  the  working  of  any  such  mines  under  the  said  wOrks  of  Mining  com- 
the  undertakers  or  within  the  above-mentioned  distance  therefrom  ™^^^  ^®'^* 
be  prevented  as  aforesaid  by  reason  of  apprehended  injury  to  such 

works,  it  shall  be  lawful  for  the  respective  owners,  lessees,  and 

occupiers  of  such  mines  to  cut  and   make   such   and   so   many 

airways,  headways,  gateways,  or  water  levels  through  the  mines, 

measures,  or  strata  the  working  whereof  shall  bo  so  prevented 

as  may  be  requisite  to  enable  them  to  ventilate,  drain,  and  work  any 

mines  or  minerals  on  each  or  either  side  thereof,  but  no  such  airway, 

headway,  gateway,  or  water  level  shall  be  of  greater  dimensions 

or  sections  than  the  prescribed  dimensions  or  sections,  and  where 

no  dimensions  are  prescribed  eight  feet  wide  and  eight  feet  high, 

nor  shall  the  same  be  cut  or  made  upon  any  part  of  the  said 

works  so  as  to  injure  the  same. 

This  section  is  practically  identical  with  s.  80  of  the  Railways  Clauses 
Consolidation  Act,  1845,  ante,  p.  336.     See  notes  thereto. 

25«  Except  where  otherwise  provided  for  by  agreement,  the  Company  to 

undertakers  shall  from  time  to  time  pav  to  the  owner,  lessee,  or  ™*^® /^.^'"" 

.  1     •  1        1  •  penaation  to 

occupier   of  any    mines   of  coal,  ironstone,  and   other  minerals  owner,  lessee, 

extending  so  as  to  lie  on  both  sides  of  any  reservoirs,  buildings,  ^J  mkieg^or 

pipes,  conduits,   or   other   works,   all   such    additional    expenses  expenses 
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Sept.  25.     and  losses  as  shall  be  incurred  by  such  owner,  lessee,  or  occupier 
by  reason   of  the  severance   of  the  lands   over    such   mines   or 
rBMon  of  ^     minerals  by  such  reservoirs  or  other  works,  or  of  the  continuous 
mines  being    working  of  such  mines  or  minerals  being  interrupted  as  aforesaid, 
or  by  reason  of  the  same  being  worked  under  the  restrictions  con- 
tained in  this  or  the  special  Act,  and  for  any  mines  or  minerals 
not  purchased  by  the  undertakers  which  cannot  be  obtained  by 
reason  of  making  and  maintaining  the  said  works,  or  by  reason  of 
such  apprehended  injury  from  the  working  thereof  as  aforesaid ; 
Disputes  to     and  if  any  dispute  or  question  shall   arise  between  the  under- 
arbltratlon^^  takers  and  such  owner,  lessee,  or  occupier  as  aforesaid  touching 
the  price  of  such  minerals  (a),  the  same  shall  be  settled  by  arbi- 
tration   in    such  manner   as   is   provided   by  the  Lands   Clauses 
Consolidation  Act,  if  the  undertaking  shall  be  situate  in  England 
or  Ireland,  and  by  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  if  the  undertaking  shall  be  situate  in  Scotland. 

(a)  Some  of  the  later  editions  of  the  statutes  print  this  word  ^^  materials." 

"By  reason  of  such  apprehended  iiyury." — This  section  is  similar  to 
8.  81  of  the  Railways  Clauses  Consolidation  Act,  1845,  a»t€,  p.  337,  but  differs 
from  it  in  two  respects.  It  differs  :  (1)  That  s.  25  includes  not  only 
^'  minerals  which  cannot  be  obtained  by  reason  of  making  and  maintaining 
the  works,"  but  also  those  which  cannot  be  obtained  *^  by  reason  of  appre- 
hended injury  from  the  working  thereof."  And  see  s.  27,  post.  (2)  By 
this  section  the  compensation  is  to  be  settled  in  the  manner  provided  by  the 
Lands  Clauses  Act,  while  in  a.  81  it  is  to  be  settled  by  arbitration  in 
the  manner  provided  by  the  Railways  Clauses  Acts.  As  to  what  the  mine- 
owner  can  recover,  see  the  notes  to  s.  81,  aw/e,  p.  338. 

'*  Surh  apprehended  injury  '*  is  injury  apprehended  to  the  works  of  the 
undertakers,  **  apprehended "  being  used  in  the  sense  not  merely  of  being 
alarmed,  but  anticipated,  so  that  the  undertakers  have  in  consequence 
stopped  the  works  under  s.  22  {HolUday  v.  Mayor  of  WahefiM^  [1891] 
A.  C.  81).  When  that  case  was  before  the  Court  of  Appeal  (1888), 
20  Q.  B.  D.  699,  Fry,  L.J.,  analysed  this  section  (p.  717),  which  analysis 
was  approved  by  the  House  of  Lords.  He  pointed  out  that  **  there  is  one 
set  of  persons  who  are  to  pay,  namely,  the  undertakers,  and  one  payee,  the 
owner,  lessee,  or  occupier  of  mines  extending  so  as  to  lie  upon  both  sides  of 
any  reservoir,  buildings,  pipes,  conduits,  or  other  works.  There  are  five 
matters  in  respect  of  which  pa3rments  are  to  be  made  :  first,  the  severance 
of  lands  over  the  mines — that  is,  of  surface  lands  ;  secondly,  the  interruption 
of  the  continuous  working  of  the  mine — that  is,  the  interruption  which 
arises  from  the  taking  of  a  portion  of  the  minerals  which  but  for  that  the 
owner  would  have  worked  ;  thirdly,  the  restrictions  on  working,  such  as 
those  in  s.  23  on  working  in  anything  but  the  usual  manner  ;  fourthly,  and 
here  there  is  no  new  sentence — the  value  of  mines  and  minerals  not  pur- 
chased by  the  undertakers,  but  which  cannot  be  got  by  reason  of  the  works  ; 
and,  fifthly,  the  apprehended  injury  from  the  working  as  aforesaid — ^that  is, 
the  injury  referred  to  in  ss.  22  and  24  as  apprehended  by  the  undertakers. 
It  seems  to  me  to  follow  that  an  injury  which  a  mine-owner  apprehends, 
and  which  the  undertakers  do  not,  is  nowhere  provided  for."  It  follows, 
therefore,  that  the  mine-owner  has  no  title  to  claim  or  recover  compensation 
for  the  prospective  prevention  of  the  working  of  part  of  the  mineral.  See 
note  to  s.  27,  poU. 
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26.  For  better  ascertaining  whether  any  such  mines  are  being     Sect.  26. 
worked  or  have  been  worked  so  as  to  damage  the  said  works,  it 

shall   be  lawful   for  the  undertakers,  after  giving   twenty-four  ^Zfj[^^ij^j 
hours'  notice  in  writing,  to  enter  upon  any  lands  through  or  near  enter  and 
which  the  said  works  are  situate,  and  wherein  any  such  mines  are  ^Jking  of 
being  worked  or  are  supposed  so  to  be,  and  to  enter  into  and  mines  i3ter 
return  from  any  such  mines  or  the  works  connected  therewith,  S^he  wmeT 
and  for  that  purpose  it  shall  be  lawful  for  them  to  make  use  of  any 
apparatus  or  machinery  belonging  to  the  owner,  lessee,  or  occupier 
of  such  mines,  and  to  use  all  necessary  means   for  discovering 
the  distance  from  the  said  works  to  the  parts  of  such  mines  which 
are  being  worked  or  about  to  be  worked. 

This  section  corresponds  with  b.  83  of  the  Railways  Clauses  Consolida- 
tion Act,  ante,  p.  339. 

27.  Nothing  in  this  or  the  special  Act  shall  prevent  the  under-  Nothing 
takers  from  being  liable  to  any  action  or  other  legal  proceeding  to  ^J^takers 
which  they  would  have  been  liable  for  any  damage  or  injury  done  from  being 
or  occasioned  to  any  mines  by  means  or  in  consequence  of  the  actions  for 
waterworks,  in  case  the  same  had  not  been  constructed  or  main-  injury  done 
tained  by  virtue  of  this  Act  or  the  special  Act.  mmes. 

There  is  no  section  similar  to  this  in  the  Railways  Clauses  Act  ;  it  was 
obviously  intended  by  the  legislature  to  afford  the  mine-owner  protection 
against  a  reservoir  or  other  waterwork — ^a  protection  not  required  in  the 
case  of  a  railway  line.  To  do  this  it  has  departed  from  two  principles 
which  have  been  laid  down  in  respect  of  compensation  with  reference  to 
public  works  of  a  different  nature,  such  as  railways.  These  principles  are  : 
first,  that  the  works  when  so  established  should  not  be  subject  to  be 
impeached  in  a  court  of  law  for  any  damage  or  annoyance  they  might  cause 
by  reason  of  their  ordinary  use  ;  and,  secondly,  that  any  person  whose  land 
would  be  injuriously  affected  by  the  construction  of  the  works  should,  in 
lieu  of  his  right  of  action,  be  entitled  to  compensation,  a  compensation 
which  must,  except  where  otherwise  specially  provided,  be  assessed  once  and 
for  ever,  and  not  subject  to  increase  or  diminution  after  that  one  assessment. 
Under  this  section  compensation  in  the  form  of  damages  may  still  be  claimed 
against  a  waterworks  company,  notwithstanding  that  they  were  constructed 
and  maintained  by  virtue  of  an  Act  of  Parliament,  and  compensation 
as  such  may  be  made  from  time  to  time  and  not  be  assessed  once  and 
for  all  (^per  Halsbury,  L.C,  in  Holliday  v.  Mayor  of  Wakefield,  [1891] 
A.  C.  81,  pp.  89,  90).  In  that  case  Lord  Watson  stated  his  opinion  as 
regards  the  effect  of  this  section.  He  did  not  think  that  s.  27  was  meant  to 
supersede  the  other  clauses  of  the  Act  in  cases  where  a  full  remedy  is  pro- 
vided by  these  clauses  ;  but  that  it  was  intended,  and  was  sufficient,  to  cover 
every  case  of  injury  to  mineral  workings  in  which  the  mine-owner  would 
otherwise  have  been  deprived  of  a  legal  remedy.  There  is  no  cause  of 
action  under  this  section  until  there  is  actual  injury,  and  ''  injury  is  done  to 
the  mine  by  the  reservoir  whenever,  in  due  course  of  working,  the  minerals, 
or  part  of  them,  become  either  imworkable  to  profit,  or  altogether  unwork- 
able, by  reason  of  the  flooding  which  must  accompany  the  working.' ' 
Whenever  that   state  of  matters  occurs,  the  mine-owner  may  bring  his 
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8Mt.27. 
Note. 


action  for  removal  of  the  ncdsance,  with  the  alternative  of  pecnniarj 
damages,  if  the  undertakers  prefer  not  to  remove  it  (S.  C,  p.  101). 

By  the  Waterworks  Oauses  Act,  1863  (26  &  27  Tict.  c.  93),  ss.  3— -10, 
provision  is  made  by  which  persons  interested  may  complain  to  two  justices 
that  a  reservoir  is  in  a  dangerous  state,  whereupon  an  inquiry  shall  be  made, 
and  if  it  prove  to  be  dangerous,  they  may  make  an  immediate  order  for 
repair. 

For  a  case  where  a  mine  was  flooded  owing  to  the  overflow  of  a  canal 
caused  by  vh  major,  and  the  mine-owners  were  held  not  to  be  entitled  to 
recover  any  damages  or  compensation,  see  Thomas  v.  Birmingham  Canal  Co. 
(1879),  49  L.  J.  Q.  B.  861,  following  the  principle  in  Nichols  v.  Marsland 
(1876),  2  Ex.  D.  1,  and  for  a  case  of  compensation  given  by  the  express 
provisions  of  the  special  Act,  see  Countess  of  Rothes  v.  Kirkcaldy  Water- 
works Commissioners  (1882),  7  App.  Cas.  694. 

And  with  respect  to  the  breaking  up  of  streets  for  the  purpose 
of  laying  pipes,  be  it  enacted  as  follows  : 
This  heading  includes  ss.  28 — 34. 


Power  to 
break  up 
streets,  etc., 
under  super- 
intendence, 
and  to  open 
drains,  and 
to  lay  pipes, 
etc. 


Undertakers 
not  to  enter 
on  private 
land  without 
consent. 


28.  ^b^  undertakers,  under  such  superintendence  as  is  herein- 
after specified,  may  open  and  break  up  the  soil  and  pavement  of 
the  several  streets  and  bridges  within  the  limits  of  the  special  Act, 
and  may  open  and  break  up  any  sewers,  drains,  or  tunnels  within 
or  under  such  streets  and  bridges,  and  lay  down  and  place  within 
the  same  limits  pipes,  conduits,  service  pipes,  and  other  works  and 
engines,  and  from  time  to  time  repair,  alter,  or  remove  the  same, 
and  for  the  purposes  aforesaid  remove  and  use  all  earth  and 
materials  in  and  under  such  streets  and  bridges,  and  do  all  other 
acts  which  the  undertakers  shall  from  time  to  time  deem  necessary 
for  supplying  water  to  the  inhabitants  of  the  district  included 
within  the  said  limits,  doing  as  little  damage  as  can  be  in  the 
execution  of  the  powers  hereby  or  by  the  special  Act  granted,  and 
making  compensation  for  any  damage  which  may  be  done  in  the 
execution  of  such  powers. 

29.  Provided  always,  that  nothing  herein  contained  shall 
authorise  or  empower  the  undertakers  to  lay  down  or  place  any 
pipe,  conduit,  service  pipe,  or  other  work  in  any  land  not 
dedicated  to  public  use,  without  the  consent  of  the  owners  and 
occupiers  thereof,  except  that  the  undertakers  at  any  time  may 
enter  upon  and  lay  or  place  any  new  pipe  in  the  place  of  an 
existing  pipe  in  any  land  wherein  any  pipe  hath  been  already 
lawfully  laid  down  or  placed  in  pursuance  o£  this  or  the  special 
Act,  or  any  other  Act  of  Parliament,  and  may  repair  or  alter  any 
pipe  so  laid  down. 

The  subsoil  in  the  streets  belongs  usually  to  the  adjoining  owner,  who,  but 
for  this  section,  would  be  entitled  to  restrain  the  undertakers  from  laying 
their  pipes,  notwithstanding  the  consent  of  the  local  authority  {Goodson  v. 
Richardson  (1874),  9  Ch.  App.  221).     It  would  therefore  be  the  owner  who 
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would  be  entitled  to  compeasation  for  the  removal  of  materials,  etc.    A     Sect.  29. 

local  authority  hav6  power  to  lay  mains  under  a  private  road  under  s.  54  of         

the  Public  Health  Act,  1876,  notwithstanding  the  above  section,  and  com-        Note. 
pensation  is  payable  under  s.  308  of  that  Act  (Hill  v.  Walkutey  Local  Board, 
[1894]  1  Ch.  133). 

A  water  company  in  laying  its  pipes  is  not  entitled  under  these  sections 
to  cut  through  the  abutments  of  a  bridge  carrying  a  road  over  a  railway,  and 
to  suspend  water  mains  from  the  girders  of  the  bridge  without  coming  to  an 
agreement  with  the  owner  of  the  bridge  {Lord  Provost  of  Glangorn  v. 
Glasgoir  and  South  Westerii  Rail.  Co,,  [1896]  A.  C.  376).  Similarly  these 
sections  do  not  entitle  them  to  break  open  the  brickwork  or  roof  of  a  rail- 
way tunnel  in  order  to  place  pipes.  '^  Tunnels ''  in  the  text  means  tunnels 
similar  to  drains  and  sewers,  and  in  any  event  the  right  to  interfere  with 
sewers,  etc.,  does  not  authorise  the  permanent  displacement  or  removal 
thereof  (Caledonian  Rail.  Co.  v.  Glasgow  Corporation  (1901),  3  Ct.  of  Sess. 
Cas.  (5th  ser.)  526). 

Sections  30 — 34  deal  with  the  superintendence  of  the  highway  authority. 

ij:  •  •  •  • 

And  with  respect  to  access  to  the  special  Act,  be  it  enacted  as 
follows : 

90.  "^^6  undertakers  shall  at  all  times  after  the  expiration  of  Copies  of 
six  months  after  the  passing  of  the  special  Act  keep   in   ^l^^^r  ®P®^*I^^^^ 
principal  office  of  business  a  copy  of  the  special  Act,  printed  by  undertakers 
the   printers  to   her  Majesty,  or  some  of  them,  and    shall   also  o^^^'^d 
within  the  space  of  such  six  months  deposit  in  the  office  of  the  deposited 
clerk  of  the  peace  in  England  or  Ireland,  and  of  the  sheriflF  clerk  ^^^3  of  the 
in  Scotland,  of  the  county  in  which  the  undertaking  is  situated,  a  peace,  etc., 
copy  of  such  special  Act,  so  printed  as  aforesaid;  and  the  said  ^  ^ngp^^on. 
clerk  of  the  peace  and  sheriff  clerk  shall  receive,  and  they  and  the 
undertakers  respectively  shall  keep,  the  said  copies  of  the  special 

Act,  and  shall  allow  all  persons  interested  therein  to  inspect  the 
same,  and  make  extracts  or  copies  therefrom,  in  the  like  manner, 
and  upon  the  like  terms,  and  under  the  like  penalty  for  default,  as 
is  provided  in  the  case  of  certain  plans  and  sections  by  an  Act 
passed  in  the  first  year  of  the  reign  of  her  Majesty,  intituled  an  7  Will.  4  & 
Act  to  compel  clerks  of  the  peace  for  counties,  and  other  persons,       ^^  *^'     " 
to  take  the  custody  of  such  documents  as  shall  be  directed  to  be 
deposited  with  them  under  the  standing  orders  of  either  House  of 
Parliament, 
(a)  The  Parliamentary  Documents  Deposit  Act,  1837. 

91.  If  the  undertakers  fail  to  keep  or  deposit  any  of  the  said  Penalty  on 
copies  of  the  special  Act,  as  hereinbefore  mentioned,  they  shall  ^lin^i  to^" 
forfeit  twenty  pounds  for  every  such  offence,  and  also  five  pounds  keep  or 
for  every  day  afterwards  during  which  such  copy  shall  be  not  so  sitch^copies. 
kept  or  deposited. 
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THE  HABBOURS,  DOCKS,  AND  PIEBS 

CLAUSES  ACT,  1847. 

(10  &  11  Vict.  c.  27.) 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually  con- 
tained in  Acts  authorising  tJie  making  and  improving  of 
harbours^  docks^  and  piers.  [11th  May  1847.] 

[  Whereas  it  is  expedient  to  comprise  in  one  Act  sundry  provisions 
usually  contained  in  Acts  of  Parliament  authorising  the  construction 
or  improving  of  harbours,  docks,  and  piers,  and  that  as  veil  for 
avoiding  the  necessity  of  repeating  such  provisions  in  each  of  the 
several  Acts  relating  to  such  undertakings  as  for  ensuring  greater 
uniformity  in  tlie  provisions  themselves:  Be  it  enacted  by  the 
Queen^s  most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal^  and  Commons,  in  this  present 
Parliament  assembled,  and  hy  the  autlwrity  of  the  same,  that"]  (a) 
Extent  this  Act  shall  ext^d  only  to  such  harbours,  docks,  or  piers  as 

shall  be  authorised  by  any  Act  of  Parliament  hereafter  to  be 
passed  which  shall  declare  that  this  Act  shall  be  incorporated 
therewith  ;  and  all  the  clauses  of  this  Act,  save  so  far  as  they 
shall  be  expressly  varied  or  excepted  by  any  such  Act  shall  apply 
to  the  undertaking  authorised  thereby,  so  far  as  they  are  applicable 
to  such  undertaking,  and  shall,  with  the  clauses  of  every  other 
Act  incorporated  therewith,  form  part  of  such  Act,  and  be  construed 
therewith  as  forming  one  Act. 

(a)  The  preamble  has  been  repealed  by  the  Statute  Law  Revision  Act, 
1891,  but  is  printed  here  as  stating  briefly  and  clearly  the  purpose  of  this 
Act.  See  note  to  preamble  of  the  Lands  Clauses  Consolidation  Act,  ante, 
p.  1.     This  Act  extends  to  Scotland. 

By  the  General  Pier  and  Harbour  Act,  1861  (24  &  25  Yict.  c.  45),  and 
the  General  Pier  and  Harbour  Act,  1861,  Amendment  Act,  1862  (25  & 
26  Yict.  c.  19),  the  Board  of  Trade  may  grant  provisional  orders  enabling 
undertakers  to  make  and  construct  piers  and  harbours.  Such  provisional 
orders  shall  be  deemed  to  incorporate  this  Act,  and  may  incorporate  the 
sections  of  the  Lands  Clauses  Consolidation  Act,  1845,  except  those  relating 
to  the  purchase  of  land  otherwise  than  by  agreement.  The  term  special  Act 
shall  be  deemed  to  apply  to  such  provisional  order  (24  &  25  Vict.  c.  45, 
8.  15,  and  25  &  26  Vict.  c.  19,  s.  19). 

The  parts  of  the  Act  here  set  out  are  those  dealing  with  the  construction 
of  the  works  in  so  far  as  it  may  be  necessary  to  purchase  or  take  land. 

The  Act  may  be  incorporated  in  other  Acts  by  reference  to  the  headings 
to  the  groups  of  sections  in  the  same  way  as  the  Lands  Clauses  Consolida- 
tion Act,  1845,  s.  5,  and  see  note,  ante,  p.  9. 
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And  with  respect  to  the  construction  of  the  harbour,  dock,  or     Sect.  6. 
pier,  be  it  enacted  as  follows  : 

Under  this  heading  are  ss.  6 — 13. 

6.  Where  by  the  special  Act  the  undertakers  shall  be  empowered.  Construction 
for  the  purpose  of  constructing  the  harbour,  dock,  or  pier,  to  dock  or  pier 
take  or  use  any  lands  otherwise  than  with  the  consent  of  the  to  be  subject 
owners  and  occupiers  thereof,  they  shall,  in  exercising  the  powers  aions^o?  tWs 
so  given  to  them,  be  subject,  if  the  harbour,  dock,  or  pier  be  ^P^J^^f  ^'J? 
situate  in  England  or  Ireland,  to  the  provisions  and  restrictions  clauses 
contained  in  this  Act  and  in  the  Lands  Clauses  Consolidation  Consolidation 
Act,  1845,  and,  if  the  harbour,  dock,  or  pier  be  situated  in  Scotland, 
to  the  provisions  and  restrictions  contained  in  this  and  in  the  Lands 
Clauses  Consolidation  (Scotland)  Act,  1845  ;  and  the  undertakers 
shall  make  to  the  owners  and  occupiers  of  and  all  other  parties 
interested  in  any  lands  taken  or  used  for  the  purpose  of  this  or 
the  special  Act,  or  injuriously  aflFected  by  the  construction  of  the 
works  thereby  authorised,  full  compensation  for  the  value  of  the 
lands  so  taken  or  used,  and  for  all  damage  sustained  by  such 
owners,  occupiers,  and  other  parties  by  reason  of  the  exercise  as 
regards  such  lands  of  the  powers  vested  in  the  undertakers  by 
this  or  the  special  Act,  or  any  Act  incorporated  therewith ;  and, 
except  where  otherwise  provided  by  this  or  the  special  Act,  the 
amount  of  such  compensation  shall  be  ascertained  and  determined 
in  the  manner  provided  by  the  said  Lands  Clauses  Consolidation 
Acts  for  determining  questions  of  compensation  with  regard  to 
lands  purchased  or  taken  under  the  provisions  thereof ;  and  all  the 
provisions  of  the  last-mentioned  Acts  shall  be  applicable  to  deter- 
mining the  amount  of  any  such  compensation,  and  to  enforcing 
the  payment  or  other  satisfaction  thereof. 

"  The  itpecial  Act "  in  this  Act  shall  be  construed  to  mean  any  Act  which 
shall  hereafter  be  passed  authorising  the  construction  or  improving  of  any 
harbour,  dock^  or  pier,  and  with  which  this  Act  shall  be  incorporated  (s.  2). 

"  The  mideriakers  *'  shall  mean  the  persons  by  the  special  Act  authorised 
to  construct  the  harbour,  dock,  or  pier,  or  otherwise  carry  into  eifect  the 
purposes  of  the  special  Act  with  reference  thereto  (s.  2). 

*'  The  harbour  dock  or  pier  ^'  shall  mean  the  harbour,  dock,  or  pier,  and  the 
works  connected  therewith  by  the  special  Act  authorised  to  be  constructed 
(s.  2).  These  words  will  include  the  quays,  wharfs,  and  warehouses  which 
are  constructed  under  the  powers  of  the  special  Act  (London  Association  of 
Shipowners  v.  London  and  India  Docks  Committee^  [1892]  3  Ch.  242,  p.  249). 

*'  The  lands "  shall  mean  the  lands  which  shall  by  the  special  Act  be 
authorised  to  be  taken  and  used  for  the  purposes  thereof  (s.  2),  and  "  shall 
include  messuages,  lands,  tenements,  and  hereditaments,  or  heritages  of  any 
tenure"  (s.  3),  and  see  note  ** Lands"  to  s.  3  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  ante^  p.  5. 
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Sect.  6. 

Note. 


Errors  and 
omissions  in 
plans,  etc., 
may  be 
corrected  by 
justices,  etc. , 
who  shall 
certify  the 
same. 


Certificate, 
etc. ,  to  be 
deposited. 


Fnll  COmpeSBatioiL — This  section  is  similar  in  effect  to  s.  6  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845.     See  the  notes  thereto,  ante,  p.  282. 

The  principles  of  compensation  will  be  found  in  the  notes  to  s.  63  of  the 
Lands  Clauses  Consolidation  Act,  1845,  in  respect  of  lands  taken,  aftfe, 
p.  96,  and  to  s.  68  in  respect  of  lands  injuriously  affected,  ante,  p.  110. 

If  power  is  given  to  a  corporation  to  do  work  on  a  river  so  as  to  insure 
a  passage  for  ships,  upon  compensating  the  owners  of  the  soil  for  injury 
done  by  such  works,  such  power  does  not  thereby  confer  the  conservancy 
of  the  river  on  the  corporation  and  prevent  a  riparian  owner  erecting  a 
pier  (Corporation  of  Exeter  v.  Earl  of  Devon  (1870),  L.  R.  10  Eq.  232). 

As  to  blocking  up  a  public  right  of  way  to  the  seashore  by  erection  of  a 
pier,  see  Corporation  of  Yarmouth  v.  Simmons  (1878),  10  Ch.  D.  518. 

Where  under  an  old  statute  power  was  given  to  certain  persons  to  render 
a  river  navigable  and  to  remove  impediments,  and  to  make  use  of  such  lands 
as  might  be  necessary  for  the  purpose,  doing  as  little  damage  as  possible, 
and  making  compensation,  and  the  statute  appointed  a  special  tribunal  to 
settle  the  compensation,  it  was  held  where  a  person's  land  was  damaged  by 
the  exercise  of  the  powers,  and  the  special  tribunal  had  ceased  to  exist,  that 
he  might  recover  the  damages  by  action  {Bentley  v.  Manchester,  Sheffield  and 
Lincolnshire  Rail  Co.,  [1891]  3  Ch.  222). 

7.  If  any  omission,  misstatement,  or  wrong  description  shall 
have  been  made  of  any  lands,  or  of  the  owners,  lessees,  or  occu- 
piers of  any  lands,  described  on  the  plans  or  books  of  reference 
relating  to  the  harbour,  dock,  or  pier  deposited  in  compliance  with 
the  standing  orders  of  either  House  of  Parliament  or  in  the 
schedule  to  the  special  Act,  the  undertakers,  after  giving  ten  days' 
notice  to  the  owners,  lessees,  and  occupiers  of  the  lands  affected 
by  such  proposed  correction,  may  apply  in  England  or  Ireland 
to  two  justices,  and  in  Scotland  to  the  sheriff,  for  the  correction 
thereof;  and  if  it  appear  to  such  justices  or  sheriff  that  such 
omission,  misstatement,  or  wrong  description  arose  from  mistake, 
they  shall  certify  the  same  accordingly,  and  they  shall  in  such 
certificate  state  the  particulars  of  any  such  omission,  misstate- 
ment, or  wrong  description  ;  and  such  certificate  shall,  along  with 
the  other  documents  to  which  it  relates,  be  deposited  in  England 
and  Ireland  with  the  clerk  of  the  peace  of  the  several  counties  in 
which  the  lands  affected  by  such  alteration  are  situate,  and  in 
Scotland  with  the  sheriff  clerk  of  such  counties,  and  with  the 
schoolmasters  of  the  several  parishes  in  which  such  lands  are 
situate,  and  with  the  town  clerk,  if  such  lands  be  situate  in  a  royal 
burgh  ;  and  thereupon  such  plan,  book  of  reference,  or  schedule 
shall  be  deemed  to  be  corrected  according  to  such  certificate  ;  and 
the  undertakers  may  make  the  works  in  accordance  with  such 
certificate,  as  if  such  omission,  misstatement,  or  wrong  description 
had  not  been  made. 

Cf.  the  similar  proviso  in  s.  7  of  the  Railways  Clauses  Consolidation  Act, 
1845,  ante,  p.  284,  and  as  to  the  purchase  of  interests  in  land  which  have  by 
mistake  been  omitted  to  be  purchased  before  possession  taken,  see  s.  124 
of  the  Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  250. 
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8.  The  undertakers  shall  not  commence  the  execution  of  the     Beet.  8. 
harbour,  dock,  or  pier  unless  they  shall  have  previously  deposited        7      .  . 
with  the  said  clerks  of  the  peace  in  England  and  Ireland,  and  with  be  proceeded 
the  sheriflF  clerk  in  Scotland,  of  every  county  in  which  the  harbour,  ^^  ^\ 
dock,  or  pier  is  situate,  a  plan  and  section  of  all  such  alterations  alterations 
from  the  original  plan  and  section  as  shall  have  been  approved  of  parl^nwnt^^ 
by  Parliament,  on  the  same  scale  and  containing  the  same  parti-  have  been 
culars  as  the  original  plan  and  section,  and  shall  also  have  deposited  deposited, 
with  the  parish  clerks  of  the  several  parishes  in  England,  and  the 
clerks  of  the  unions  of  the  parishes  in  Ireland,  and  the  school- 
masters of  the  several  parishes  and  the  town  clerk  of  any  royal 
burgh   in    Scotland   in  which   such   alterations   shall   have   been 
authorised  to  be  made,  copies  or  extracts  of  or  from  such  plans 
and  sections  as  shall  relate  to  such  parishes  and  royal  burghs 
respectively. 

9.  The  said  clerks  of  the  peace,  sheriflF  clerks,  parish  clerks.  Clerks  of  the 
clerks  of  unions,  schoolmasters,  and  town  clerks  shall  receive  the  ^reoei^B  ' 
said   plans   and   sections  of  alterations,  and  copies  and   extracts  plans  of 
thereof  respectively,  and  shall  retain  the  same,  as  well  as  the  said  aiJdTllow'' 
original  plans  and  sections,  and  shall  permit  all  persons  interested  inspection. 
to  inspect  any  of  the  documents  aforesaid,  and  to  make  copies  and 
extracts  of  and  from  the  same,  in  the  like  manner,  and  upon  the 

like  terms,  and  under  the  like  penalty  for  default,  as  is  provided  in 
the  case  of  the  original  plans  and  sections  by  an  Act  passed  in  the 
first  year  of  the  reign  of  her  present  Majesty,  intituled  an  Act  to 
coD3pel  clerks  of  the  peace  for  counties,  and  other  persons,  to  take 
the  custody  of  such  documents  as  shall  be  directed  to  be 
deposited  with  them  under  the  standing  orders  of  either  House 
of  Parliament  (a). 

(a)  The  Parliamentary  Documents  Deposit  Act,  1837  (7  Will.  4  & 
1  Vict.  c.  83). 

For  "  clerks  of  the  peace  "  read  "  clerks  of  the  county  council,"  and  for 
"  parish  clerk ''  read  **  clerk  of  the  parish  council,  in  parishes  having  such 
councils." 

10.  True  copies  of  the  said  plans  and  books  of  reference,  or  of  Copies  of 
any  alteration  or  correction  thereof  or  extract  therefrom,  certified  ^^evidence^ 
by  any  such  clerk  of  the  peace  or  sheriff  clerk,  which  certificate 

such  clerk  shall  give  to  all  parties  interested,  when  required,  shall 
be  received  in  all  courts  of  justice  or  elsewhere  as  evidence  of  the 
contents  thereof. 

11.  The  undertakers,  in  making  the  harbour,  dock,  or  pier,  shall  No  deviation 
not  deviate  from  the  line  of  the  works  laid  down  in  the  said  plans  limiS  defined 
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Sect.  IL  more  thao  the  prescribed  number  of  yards,  and  where  no  number 
of  yards  is  prescribed  not  more  than  ten  yards,  nor  in  any  case  to 
any  greater  extent  than  the  line  of  lateral  deviation  described  in 
the  said  plans  with  respect  to  such  harbour,  dock,  or  pier,  nor  take 
or  use  for  the  purpose  of  such  deviation  the  lands  of  any  person 
not  mentioned  in  the  books  of  reference,  without  his  previous 
consent  in  writing,  unless  the  name  of  such  person  have  been 
omitted  by  mistake,  and  the  fact  that  such  omission  proceeded 
from  mistake  have  been  certified  in  manner  hereinbefore 
provided. 

This  section  is  similar  to  s.  11  of  the  Waterworks  Clauses  Act,  1847.    See 
note  thereto,  antej  p.  356. 


Works  on 
the  shore  of 
the  sea,  etc., 
not  to  be 
constructed 
without  the 
authority  of 
the  Commis- 
sioners of 
Woods,  etc., 
and  of  the 
Admiralty. 


12.  The  undertakers  shall  not  construct  the  harbour,  dock,  or 
pier,  or  any  part  thereof,  or  any  works  connected  therewith,  on  any 
part  of  the  shore  of  the  sea,  or  of  any  creek,  bay,  arm  of  the  sea, 
or  navigable  river  communicating  therewith,  where  and  so  far  up 
the  same  as  the  tide  flows  and  reflows,  without  the  previous  consent 
of  her  Majesty,  to  be  signified  in  writing  under  the  hands  of  two 
of  the  Commissioners  of  Woods,  and  of  the  Admiralty  (a),  to 
be  signified  in  writing  under  the  hand  of  the  Secretary  of  the 
Admiralty,  and  then  only  according  to  such  plan  and  under  such 
restrictions  and  regulations  as  the  said  Commissioners  of  Woods 
and  the  Admiralty  (a)  approve  of,  such  approval  being  signified 
as  last  aforesaid  ;  and  where  any  such  work  shall  have  been 
constructed  with  such  consent  as  aforesaid,  the  undertakers  shall 
not  at  any  time  alter  or  extend  the  same,  without  obtaining 
previously  to  making  any  such  alteration  or  extension,  the  like 
consents  or  approvals ;  and  if  any  such  work  shall  be  commenced 
or  completed  without  such  consent  and  approval,  the  said  Com- 
missioners of  Woods,  or  the  Admiralty  (a),  may  abate  and  remove 
the  same,  and  restore  the  site  thereof  to  its  former  condition,  at 
the  cost  of  the  undertakers,  and  the  amount  of  such  costs  shall  be 
a  debt  due  to  the  Crown,  and  recoverable  against  the  undertakers 
accordingly :  Provided  always,  that  if  the  conservancy  of  the 
navigable  river  shall  legally  belong  to  any  person,  the  like  consent 
and  approval  of  such  person  shall  also  be  necessary,  in  addition  to 
the  consents  and  approvals  hereinbefore  required  ;  and  if  the  right 
of  property  of  or  in  the  shore  shall  legally  belong  to  any  person, 
such  right  shall  not  be  prejudiced,  except  so  far  as  power  to  pur- 
chase the  same  shall  be  given  by  the  special  Act. 

(ft)  The  powers  and  duties  of  the  Admiralty  under  this  section  were 
transferred  to  the  Board  of  Trade  by  the  Harbours  Transfer  Act,  1862 
(25  &  26  Vict.  c.  69),  s.  6. 
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13,  If  the  nndertakers  propose  to  make  any  deviations  from  or     Sect.  IS. 
alterations  in  the  plans  of  their  works  deposited  as  aforesaid,  they  T 
shall,  before  adopting  and  carrying  such  deviations  or  alterations  tions  in  plans 
into  execution,  submit   the  plans   thereof  to  the  Admiralty  (a),  ?f\f*®^"*^' 
and  also  to  the  said  Commissioners  of  Woods  ;  and  no  deviations  approved 
from  or  alterations  in  the  deposited  plans  shall  be  adopted  by  the  ^j^^-^Ht 
undertakers  unless  approved  by  the  Admiralty  or  the  said  conimis-  and  the  Com- 
sioners  respectively,  signified  in  manner  aforesaid,  or  otherwise  as  ^^JJ^b  ®^^^ 
they  shall  think  proper. 

(a)  Now  the  Board  of  Trade  (25  &  26  Vict.  c.  69),  s.  6. 

And  with  respect  to  the  oonstmction  of  works  for  the  accom- 
modation of  the  officers  of  customs,  be  it  enacted  as  follows  : 
This  heading  includeB  ss.  14  and  15. 

14.  The  undertakers,  before  they  shall  be  entitled  to  take  any  Undertakers 
rates  in  respect  of  the  harbour,  dock,  or  pier,  if  required  so  to  do  ^g,,^^houBe 
by  the  Commissioners  of  her  Majesty's  customs,  or  at  any  time  and  boat- 
thereafter  when  so  required,  shall  erect  on  a  suitable  spot  within  o^^^m  house 
or  near  the  harbour,  dock,  or  pier,  to  be  approved  of  by  the  said  officers,  and 
commissioners,  and  always  thereafter  maintain,  a  watch-house  and  JJ^^  \^ 
boat-house  for  the  use  of  the  tide  surveyors  of  the  customs  and  repair, 
their  crew,  of  such  size  and  materials  and  in  such  manner  as  shall 

be  approved  of  by  the  said  commissioners,  and  shall  also,  to  the 
satisfaction  of  the  said  commissioners,  provide  from  time  to  time 
a  snfificient  number  of  huts  for  the  use  of  the  officers  of  revenue, 
with  all  fit  and  necessary  weighing  materials  ;  and  shall  at  all 
times  keep  such  watch-house,  boat-house,  huts,  and  weighing 
materials  in  good  and  sufficient  repair. 


And  with  respect  to  the  construction  of  warehouses,  wharfs,  and 
other  conveniences,  be  it  enacted  as  follows  : 
This  heading  includes  ss.  20 — 24. 

20.  The  nndertakers,  in  addition  to  the  lands  authorised  to  be  Power  to 
compulsorily  taken  by  them  under  the  powers  of  the  special  Act,  JdditioMd 
may   contract  with  any  party  willing  to  sell  the  same   for   the  land  required 
purchase  of  any  lands  adjoining  or  near  to  the  undertaking  for  ordinary 
extraordinary  purposes  ;  (that  is  to  say,)  purposes. 

For  making  and  providing  additional  yards,  wharfs,  and  places 
for  receiving,  depositing,  and  loading  or  unloading  goods, 
and  for  the  erection  of  weighing  machines,  toll  houses,  offices, 
warehouses,  sheds,  and  other  buildings  and  conveniences  : 
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For  making  convenieiit  roads  to  the  harbour,  dock,  or  pier,  or 
any  other  purpose  which  may  be  requisite  or  convenient  for 
the  formation  or  use  thereof. 


Power  to 
coDBtruct 
warehooBes 
and  other 
works,  and 
provide 
cranes,  etc. 


21,  The  undertakers  may,  as  well  upon  the  said  lands  as  upon 
any  other  lands  acquired  by  them  under  the  provisions  of  this  and 
the  special  Act,  construct  such  warehouses,  storehouses,  sheds, 
and  other  buildings  and  works  as  they  may  deem  necessary  for  the 
accommodation  of  goods  shipped  or  unshipped  within  the  harbour, 
dock,  or  pier,  and  may  erect  or  provide  such  cranes,  weighing 
and  other  machines,  conveniences,  weights,  and  measures  as  they 
think  necessary  for  loading,  unloading,  measuring,  and  weighing 
such  goods. 

In  the  case  of  London  Association  of  Shipowners  v.  London  and  India 
Docks  Joint  Committee^  [1892]  3  Ch.  242,  it  was  held  that  these  warehouses 
and  wharfs  were  also  part  of  the  works  authorised  to  be  constructed  by  the 
special  Act,  and  it  was  stated  that  where  the  legislature  has  expressly 
conferred  upon  a  company  powers,  which  the  company  as  owner  of  property 
could  have  exercised  without  express  statutory  authority,  that  these  powers 
must  be  treated  as  inserted  in  order  to  define,  that  is,  limit  the  right 
conferred,  and  as  implying  a  prohibition  against  the  exercise  of  the  more 
extensive  rights  which  the  company  might  have  by  virtue  of  its  ownership 
of  property.     See  j»«r  Lindley,  L.J.,  p.  251. 

Cf.  this  section  with  s.  45  of  the  Railways  Clauses  Consolidation  Act, 
1845,  and  see  notes  thereto,  ante^  p.  307. 


And  with  respect  to  access  to  the  special  Act,  be  it  enacted  as 
follows  : 


Copies  of 
special  Act 
to  be  kept  by 
the  under- 
takers in 
their  office 
and  deposited 
with  the 
clerks  of  the 
peace,  etc., 
and  to  be 
open  to 
inspection. 


97.  7hc  undertakers  shall  at  all  times  after  the  expiration  of 
six  months  after  the  passing  of  the  special  Act  keep  in  their 
principal  office  of  business  a  copy  of  the  special  Act,  printed  by 
the  printers  to  her  Majesty,  or  some  of  them,  and  shall  also  within 
the  space  of  such  six  months  deposit  in  the  office  of  the  clerk  of  the 
peace  in  England  or  Ireland,  and  of  the  sheriff  clerk  in  Scotland, 
of  the  county  in  which  the  harbour,  dock,  or  pier,  or  any  part 
thereof,  is  situate,  a  copy  of  such  special  Act  so  printed  as  afore- 
said ;  and  the  said  clerk  of  the  peace  and  sheriff  clerk  shall  receive, 
and  they  and  the  undertakers  respectively  shall  keep,  the  said 
copies  of  the  special  Act,  and  shall  allow  all  persons  interested  to 
inspect  the  same,  and  make  extracts  or  copies  therefrom,  in  the 
like  manner,  and  upon  the  like  terms,  and  under  the  like  penalty 
for  default,  as  is  provided  in  the  case  of  certain  plans  and  sections 
by  an  Act  passed  in  the  first  year  of  the  reign  of  her  present 
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Majesty,  intituled  an  Act  to  compel  clerks  of  the  peace  for  counties,     Sect.  97. 
and  other  persons,  to  take  the  custody  of  such  documents  as  shall  ^  wiilTi  & 
be  directed  to  be  deposited  with  them  under  the  standing  orders  of  1  Vict.  o.  83. 
either  House  of  Parliament  (a). 

(a)  The  Parliamentary  Documents  Deposit  Act,  1837. 

98.  If  the  undertakers  fail  to  keep  or  deposit,  as  hereinbefore  Penalty  on 
mentioned,  any  of  the  said  copies  of  the  special  Act,  they  shall  ^j^  to 
forfeit  twenty  pounds  for  every  such  offence,  and  also  five  pounds  keep  or 
for  every  day  afterwards  during  which  such  copy  shall  be  not  so  JJpies. 
kept  or  deposited. 

Similar  provisions  as  to  access  will  be  f  otmd  in  the  other  Clauses  Consoli- 
dation Acts. 
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THE  TOWNS  IMPROVEMENT  CLAUSES 
ACT,  1847. 

(10  &  11  Vict.  c.  34.) 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually 
contained  in  Acts  for  paving^  draining^  cleansing^  lighting^  and 
improving  Towns,  [21st  June  1847.] 


This  Act  may  be  incorporated  in  special  Acts  in  the  same  manner  as  in 
the  other  consolidating  Acts.  See  s.  5  of  the  Lands  Clauses  Consolidation 
Act,  1845,  and  notes  thereto,  ante,  p.  9. 

Most  of  the  powers  formerly  contained  in  special  Acts  incorporating  this 
Act  are  given  to  urban  sanitary  authorities — now  urban  district  councils  and 
borough  councils — by  the  Public  Health  Act,  1875,  ponU  and  by  s.  160 
thereof,  certain  of  the  sections  of  this  Act  are  also  incorporated  therewith. 
The  sections  dealing  with  compensation  are  ss.  1 9 — 2 1 .  These  are  not  incor- 
porated in  the  Public  Health  Act,  1875,  and  compensation  for  land  taken  by 
local  authorities  is  governed  usually  by  ss.  175 — 178  of  that  Act. 


Takinff  of 
lands  for 
purposes  of 
of  special 
Act  to  be 
subject  to 
Lands 

Clauses  Acts. 
8  A;  9  Vict, 
c.  18. 


And  with  respect  to  taking  lands,  and  the  compensation  to  be 
made  by  the  commissioners  for  damage  done  by  them  in  execution 
of  the  powers  of  this  and  the  special  Act,  be  it  enacted  as  follows  : 

This  heading  includes  ss.  19 — 21. 

19,  Where  by  this  or  the  special  Act  the  commissioners  shall 
be  empowered  to  take  or  use  for  tlie  purposes  thereof  any  lands 
otherwise  than  with  the  consent  of  the  owners  and  occupiers 
thereof,  they  shall,  in  exercising  the  powers  so  given,  be  subject 
to  the  provisions  and  restrictions  contained  in  this  Act  and  in  the 
Lands  Clauses  Consolidation  Act,  1845  ;  and  the  commissioners 
shall  make  to  the  owners  and  occupiers  of  and  all  other  parties 
interested  in  any  such  lands  taken  or  used  for  the  purposes  of  this 
or  the  special  Act,  full  compensation  for  the  value  of  the  lands  so 
taken  or  used,  and  for  all  damage  sustained  by  such  owners, 
occupiers,  and  other  parties,  by  reason  of  the  exercise,  as  regards 
such  lands,  of  the  powers  vested  in  the  commissioners  by  this  or 
the  special  Act,  or  any  Act  incorporated  therewith  ;  and,  except 
where  otherwise  provided  by  this  or  the  special  Act,  the  amount  of 
such  compensation  shall  be  determined  in  the  manner  provided  by 
the  said  Lands  Clauses  Consolidation  Act  for  determining  questions 
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of  compensation  with  regard  to  lands  purchased  or  taken  under  the     S^Ct."  19. 
provisions  thereof;  and  all  the  provisions  of  the  last-mentioned  "'" 

Act  shall  be  applicable  to  determine  the  amount  of  any  such 
compensation,  and  to  enforce  the  payment  or  other  satisfaction 
thereof. 

The  principles  of  compensation  will  be  found  in  the  notes  to  s.  63  of  the 
Lands  Clanses  Consolidation  Act,  1845,  for  land  taken  (antey  p.  96),  and  to 
8.  68  in  respect  of  lands  injuriously  affected  (ante,  p.  115). 

*'  The  special  Act^ — This  expression  in  this  Act  means  ^*  any  Act  which 
shall  be  hereafter  passed  for  the  improvement  or  regulation  of  any  town  or 
district  or  of  any  class  of  towns  or  districts  defined  or  comprised  therein, 
and  with  which  this  Act  shall  be  incorporated  *'  (s.  2). 

"  The  commissioners  "  mean  "  the  commissioners,  trustees,  or  other 
persons  or  body  corporate  intrusted  by  the  special  Act  with  powers  for 
executing  the  purposes  thereof  "  (s.  2).  The  definition  of  promoters  of 
the  undertaking  in  s.  2  of  the  Lands  Clauses  Consolidation  Act,  1845,  ante^ 
p.  3,  includes  commissioners. 

"  LattdsJ" — This  word  "  shall  include  messuages,  lands,  tenements,  and 
hereditaments  of  any  tenure  "  (s.  3).  And  s^e  the  same  definition  in  s.  3  of 
the  Lands  Clauses  Consolidation  Act,  1845,  anU^  p.  4,  and  the  note  thereto. 

20.  If  any  omission,  misstatement,  or  wrong  description  shall  Errors  and 
have  been  made  of  any  lands,  or  of  the  owners,  lessees,  or  occupiers  j^  schedule 
of  any  lands,  mentioned  in  any  schedule  to  the  special  Act,  the  ^  *P®^**^, 
commissioners,  after  giving  ten  days'  notice  to  the  owners,  lessees,  correct^  by 
and  occupiers  of  the  lands  affected  by  such  proposed  correction,  justices,  who 
may  apply  to  two  justices  for  the  correction  thereof ;  and  if  it  the  same.  " 
appear  to   such  justices    that    such   omission,    misstatement,    or 

wrong  description  arose  from  mistake,  they  shall  certify  the  same 
accordingly,  and  they  shall  in  such  certificate  state  the  particulars 
of  any  such  omission,  misstatement,  or  wrong  description  ;  and 
such  certificate,  with  the  other  documents  to  which  it  relates,  shall  Certificate  to 

DO  dopoflitoci 

be  deposited  with  the  clerk  of  the  peace  of  the  county  in  which 
the  lands  affected  thereby  are  situated,  and  such  certificate  shall 
be  kept  by  such  clerk  of  the  peace  with  the  other  documents 
to  which  it  relates,  and  thereupon  such  schedule  shall  be  deemed 
to  be  corrected  according  to  such  certificate  ;  and  the  commis- 
sioners may  take  any  lands  in  accordance  with  such  certificate,  as 
if  such  omission,  misstatement,  or  wrong  description  had  not  been 
made. 

See  s.  7  of  the  Bail  ways  Clauses  Consolidation  Act,  1845,  which  is  similar 
in  effect ;  and  see  the  notes  thereto,  ante,  p.  284. 

21.  The  commissioners  shall  make  good  all  damage  to  any  Commis- 
buildings  or  land  by  reason  of  altering  the  level  of  any  street,  make'^OTi. 

pensation  for 
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SeetSL 

damage  done, 
If  parties 
cannot  agree 
as  to  com- 
pensation, 
the  same  to 
be  deter- 
mined in 
manner  pro- 
vided by 
8  &  9  Vict, 
c.  18. 


or  otherwise  carrjnng  into  execution  any  of  the  powers  of  this  or 
the  special  Act,  or  of  any  Act  incorporated  therewith,  and  shall 
pay  to  the  owners,  lessees,  and  occupiers  of  any  such  buildings  or 
lands  respectively  such  amount  of  compensation  for  such  injury 
as  shall  be  agreed  upon  between  such  owners,  lessees,  and  occupiers 
and  the  commissioners  ;  and  if  such  owners,  lessees,  and  occupiers 
and  the  commissioners  cannot  agree  as  to  the  amount  of  such  com- 
pensation, and  the  proportions  thereof  to  be  paid  to  such  owners, 
lessees,  and  occupiers  respectively,  then  the  amount  of  such  com- 
pensation, and  also  the  proportions  which  the  persons  claiming  the 
same  are  entitled  to,  shall  be  determined  in  the  manner  provided 
by  the  Lands  Clauses  Consolidation  Act,  1845,  for  determining 
questions  of  compensation  with  regard  to  lands  purchased  or  taken 
under  the  provisions  thereof ;  and  all  the  provisions  of  the  last- 
mentioned  Act  shall  be  applicable  to  determine  the  amount  of  any 
such  compensation,  and  to  enforce  payment  or  other  satisfaction 
thereof. 

As  to  compensation  in  respect  of  altering  the  level  of  streets,  see  the  not«8 
to  s.  68  of  the  Lands  Clauses  Consolidation  Act,  1845,  ante^  p.  115,  and  more 
particularly  the  note,  '*  Access  tb  premises/'  p.  124  ;  and  see  also  the  notes 
to  8.  308  of  the  Public  Health  Act,  \%lb,post. 

Commissioners  are  not  authorised  by  this  Act  to  commit  a  nuisance  as  by 
carrying  sewerage  into  rivers  (A ttoniey-G enteral  v.  Leecls  Corporation  (1870), 
L.  E.  5  Ch.  583). 

Sections  214  and  215  contain  provisions  as  to  access  to  the  special  Act 
practically  identical  with  those  in  the  other  Clauses  Consolidation  Acts. 
See  the  Waterworks  Clauses  Act,  1847,  ss.  90,  91,  atttey  p.  366. 
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THE  CEMETEKIES  CLAUSES  ACT,  1847. 
(10  &  11  Vicrr.  c.  65.) 

An  Act  for  consolidatinff  in  one  Act  certain  provisions   usually 
contained  in  Acts  authorising  the  making  of  Cemeteries, 

[9th  July  1847.] 

[  Whreas  it  is  expedient  to  comprise  in  one  Act  sundry  provisions 
usually  contained  in  Acts  of  Parliament  authonsing  the  making  of 
cemeteries^  and  that  as  well  for  avoiding  the  necessity  of  repeating 
such  provisions  in  each  of  tlie  several  Acts  relating  to  such  under^ 
takings  as  for  insyiring  greater  uniformity  in  tJie  provisions 
themselves :  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty^ 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal^  and  Commons^  in  this  present  Parliament  assembled^ 
and  by  the  authority  of  tlie  same^  that"]  this  Act  shall  extend  only  Extent  of 
to  such  cemeteries  as  shall  be  authorised  by  any  Act  of  Parliament 
hereafter  to  be  passed  which  shall  declare  that  this  Act  shall  be 
incorporated  therewith  ;  and  all  the  clauses  of  this  Act,  save  so  far 
as  they  shall  be  expressly  varied  or  excepted  in  any  such  Act, 
shall  apply  to  the  cemetery  authorised  thereby,  so  far  as  they  are 
applicable  to  such  cemetery,  and  shall,  with  the  clauses  of  every 
other  Act  incorporated  therewith,  form  part  of  such  Act,  and  be 
construed  therewith  as  forming  one  Act. 

This  Act  is  intended  to  be  incorporated  in  Acts  obtained  by  companies 
or  individuals  for  the  purpose  of  providing  a  cemetery.  It  is  incorporated 
in  the  Public  Health  (Interments)  Act,  1879,  an  amending  Act  of  the 
Public  Health  Act,  1875,  which  enables  a  local  authority  to  acquire,  con- 
stmct,  and  maintain  a  cemetery  either  wholly  or  partly  within  or  without 
their  district  (ss.  2,  3). 

The  Burial  Acts,  1852 — 1900,  were  intended  to  provide  for  the  closing  of 
overfilled  churchyards  and  burial  grounds,  and  to  establish  burial  boards 
both  in  urban  and  rural  districts,  for  the  purpose  of  providing  and  managing 
new  burial  grounds.  See  Little's  ^*Law  of  Burial,"  8rd  edition,  p.  60.  The 
powers  of  burial  boards  in  rural  parishes  are  now  transferred  by  the  Local 
Government  Act,  1894  (56  &  bl  Yict.  c.  73),  to  parish  councils,  and  in 
urban  districts  they  may  be  transferred  to  the  district  council.  Burial 
boards  had  no  power  to  take  land  compulsorily,  but  by  s.  9  of  the  Local 
Government  Act,  ^894,  parish  councils  may  apply  to  the  county  council  to 
take  land  for  any  of  the  purposes  of  that  Act  if  they  cannot  acquire  it  by 
agreement  on  reasonable  terms.     See  Local  Government  Act,  WH^post. 

The  taking  of  land  under  the  Cemeteries  Clauses  Act  or  the  Public  Health 
(Interments)  Act,  1879,  is  quite  independent  of  the  powers  given  by  the 
Burial  Acts. 
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Sect.  6.  And  with  respect  to  the  making  of  the  cemetery,  be  it  enacted 

as  follows : 


Constraction 
of  cemetery 
to  be  subject 
to  the  pro- 
visions of 
this  and 
the  Landp 
Clauses  Con- 
solidation 
Act,  1845. 


Errors  and 
omissions 
in  Act  or 
schedule  to 
be  corrected 
by  justices, 
who  shall 
certify  the 
same. 


Sections  6 — 17. 

6.  Where  by  the  special  Act  the  company  shall  be  empowered 
for  the  purpose  of  making  the  cemetery,  to  take  or  nse  any  lands 
otherwise  than  with  the  consent  of  the  owners  and  occupiers 
thereof,  they  shall,  in  exercising  the  power  so  given  to  them,  be 
subject  to  the  provisions  and  restrictions  contained  in  this  Act  and 
the  Lands  Clauses  Consolidation  Act,  1845,  and  shall  make  to  the 
owners  and  occupiers  of  and  all  other  parties  interested  in  any 
lands  taken  or  used  for  the  purposes  of  the  special  Act,  or  in- 
juriously affected  by  the  construction  of  the  works  thereby 
authorised,  full  compensation  for  the  value  of  the  lands  so  taken  or 
used,  and  for  all  damage  sustained  by  such  Owners,  occupiers,  or 
other  parties,  by  reason  of  the  exercise,  as  regards  such  lands,  of 
the  powers  vested  in  the  company  by  this  or  the  special  Act,  or 
any  Act  incorporated  therewith  ;  and,  except  where  otherwise 
provided  by  this  or  the  special  Act,  the  amount  of  such  compen- 
sation shall  be  determined  in  the  manner  provided  by  the  Lands 
Clauses  Consolidation  Act,  1845,  for  determining  questions  of 
compensation  with  regards  to  lands  purchased  or  taken  under  the 
provisions  thereof,  and  all  the  provisions  of  the  last-mentioned  Act 
shall  be  applicable  to  determine  the  amount  of  such  compensation, 
and  to  enforce  payment  or  other  satisfaction  thereof. 

As  to  the  principles  of  compensation,  see  the  notes  to  as.  63  and  68  of  the 
Lands  Clauses  Consolidation  Act,  1845,  ante^  pp.  96,  115. 

"  The  a^yecial  Act "  in  this  Act  means  **  any  Act  which  shall  be  hereafter 
passed  authorising  the  making  of  a  cemetery,  and  with  which  this  Act  shall 
be  incorporated  "(&•  2)* 

'^  The  company "  means  ''  the  persons  by  the  special  Act  authorised  to 
construct  the  cemetery  "  (s.  2). 

"  The  lamls "  means  "  the  lands  which  shall  by  the  special  Act  be 
authorised  to  be  taken  or  used  for  the  purposes  thereof,"  and  *'  shall  include 
messuages,  lands,  and  hereditaments  of  any  tenure  "  (ss.  2,  3). 

"  The  cemetery  "  means  "  the  cemetery  or  burial  ground  and  the  works 
connected  therewith,  by  the  special  Act  authorised  to  be  constructed.*^ 

7.  If  any  omission,  misstatement,  or  wrong  description  shall 
have  been  made  of  any  lands,  or  of  the  owners,  lessees,  or  occupiers 
of  any  lands,  described  in  the  special  Act  or  the  schedule  thereto, 
the  company,  after  given  ten  days'  notice  to  the  owners  of  the 
lands  affected  by  such  proposed  correction,  may  apply  to  two 
justices  for  the  correction  thereof;  and  if  it  appear  to  such  justices 
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that  such  omission,  misstatement,  or  wrong  description  arose  from      fleet.  7. 

mistake,  they  shall  certify  the  same  accordingly,  and  shall  in  such 

certificate  state  the  particulars  of  any  such  omission,  misstatement, 

or  wrong  description  ;  and  such  certificate  shall  be  deposited  with  Certificate  to 

the*clerk  of  the  peace  of  the  county  in.  which  the  lands  a£Fected        epoeited. 

thereby  shall  be  situated,  and  thereupon  the  special  Act  or  schedule 

shall  be  deemed  to  be  corrected  according  to  such  certificate,  and 

the  company' may  take  the  lands  according  to  such  certificate,  as 

if  such  omission,  misstatement,  or  wrong  description  had  not  been 

made. 

Cf,  the  similar  provision  in  s.  Z  of  the  Bailways  Clauses  Consolidation 
Act,  1845,  and  see  the  notes  thereto,  anit^  p.  284. 

8,  Copies  of  any  alteration  or  correction  of  the  special  Act,  or  Copies  of 
the  schedule  thereto,  or  of  any  extract  therefrom,  certified  by  any  ^"??'  ®^'' 
such  clerk  of  the  peace  in  whose  custody  such  alteration  or  correc*  evidence, 
tion  may  be,  which  certificate  such  clerk  of  the  peace  shall  give 

all  parties  interested,  when  required,  shall  be  received  in  all  courts 
of  justice  or  elsewhere  as  evidence  of  the  contents  thereof. 

9,  The  company  shall  not  sell  or  dispose  of  any  land  which  Company  not 
shall  have  been  consecrated  or  used  for  the  burial  of  the  dead,  or  any^^d^^ 
make  use  of  such  land  for  any  purpose  except  such  as  shall  be  consecrated 
authorised  by  this  or  the  special  Act,  or  any  Act  incorporated  burials, 
therewith. 

By  8.  40  of  this  Act,  the  company  may  sell  part  of  the  cemetery  for 
vaults  and  burials. 

By  the  Burial  Act,  1857,  s.  24,  trustees  of  closed  cemeteries  vested  in 
them  under  a  local  Act  or  otherwise,  are  empowered,  with  the  sanction  of 
the  Secretary  of  State,  to  let  or  sell  unconsecrated  land  and  buildings  which 
have  not  received  interments  when  the  cemetery  is  closed  by  Order  in 
Council. 

The  ordinary  has  jurisdiction  to  grant  a  faculty  authorising  a  portion  of 
a  consecrated  cemetery  or  churchyard  closed  for  burials  by  Order  in  Council 
to  be  used  for  widening  a  public  street  {In  re  Bideford  Parish^  Ex  parte 
Rector  of  Bideford,  [1900]  P.  314). 

10,  No  part  of  the  cemetery  shall  be  constructed  nearer  to  any  Cemetery  not 
dwelling-house  than  the  prescribed  distance,  or  if  no  distance  be  *°  be  within 
prescribed,  two  hundred  yards,  except  with  the  consent  in  writing  distance  of 
of  the  owner,  lessee,  and  occupier  of  such  house.  houses. 

"■  Dwelling-house  '*  in  this  case  means  the  house  itself  and  does  not  inclade 
the  curtilage,  and  the  distance  is  to  be  measured  from  the  walls  of  the 
dwelling-house.  See  Wright  v.  Wallasey  Local  Board  (1883),  18  Q.  B.  D. 
783,  a  case  under  the  Burial  Act,  1855  (18  &  19  .Yict.  c.  128). 
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Sect,  IL         11^  The  company,  upon  any  land  which  hy  the  special  Act  they 

Com    n         ^^^  authorised  to  use  for  the  purposes  of  the  cemetery,  may  build 

may  build       such  chapels  for  the  performance  of  the  burial  service  as  they 

chapels,  etc.    ^jjiut  fit,  and    may  lay  out  and   embellish  the  groimds  of  the 

cemetery  as  they  think  fit. 

See  also  s.  2  of  the  Burial  Act,  1900  (63  &  64  Yict.  c.  15).  Aa  to  the 
powers  of  burial  boards  and  local  authorities  to  erect  crematoria,  see 
Cremation  Act,  1902  (2  Edw.  7,  c.  8). 

Companv  \Q^  The  company,  upon  any  land  purchased  by  them  under 

wTden  roi^a    *tis  or  the  Special  Act,  or  any  Act  incorporated  there'with,  may 
to  cemetery,    make  any  new  roads  to  the  cemetery,  or  widen  or  improve  any 
existing  roads  thereto  which  they  think  fit. 

Nort»dto  13^  Provided  always,  that  the  company  shall  not  widen  or 
without  improve   any   existing   road  vdthout   the   consent  of  the  owner 

consent.         thereof,  if  the  road  be  private,  or,  if  the  road  be  public,  without 

the  consent  of  the  persons  in  whom  the  management  of  the  road 

is  vested  by  law. 

Owners,  etc.,  j^^  The  company  and  the  owners  or  persons  having  the 
into  agree-      management  of  any  such  road  as  aforesaid  may  enter  into  such 

ments  for        agreements  as  they  think  fit,  for  enabling  the  company  to  widen 

improving  ^  ,  -^  j         j  r  •   i   •    •        xu 

roads  for  that  or  improve  any  such  road,  and  tor  maintaining  the  same. 

purpose. 

^™*«ryto       Ig^  Every  part  of  the  cemetery  shall  be  inclosed  by  walls  or 
and  fenced,     other  sufficient  fences  of  the  prescribed  materials  and  dimensions, 
and  if  no  materials  or  dimensions  be  proscribed,  by  substantial 
walls  or  iron  railings  of  the  height  of  eight  feet  at  least. 

This  section  does  not  now  apply  to  a  burial  ground  provided  under  the 
Public  Health  (Interments)  Act,  1879.     See  63  &  64  Vict.  c.  15,  s.  10. 

Cemetery,  IQ.  The  company  shall  keep  the  cemetery  and  the  buildings 

kept  in  *^^   fences   thereof  in   complete  repair,  and  in  good  order  and 

repair.  condition,  out  of  the  moneys  to  be  received  by  them  by  virtue  of 

this  and  the  special  Act. 

Ck>mpany  17,  Provided  always,  that  in  the  exercise  of  the  powers  by  this 

coi^nsa.      *^^  ^^®  special  Act  granted  to  the  company  they  shall  do  as  little 

tion  for  damage  as  can  be,  and  shall  make  full  compensation  to  all  parties 

damage  done. 
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interested  for  all  damage  sustained  by  them  through  the  exercise     Sect.  17. 
of  such  powers. 

Cf.  this  with  the  proviso  in  s.  16  of  the  Railways  Clauses  Consolidation 
Act,  1845,  anU^  p.  290,  and  see  note  thereto. 

And  with  respect  to  preventing  nuisance  from  the  cemetery,  be 
it  enacted  as  follows  : 

18,  The  company  shall  make  all  necessary  and  proper  sewers  Power  to 
and  drains  in  and  about  the  cemetery,  for  draining  and  keeping  drains^etc"' 
the  same  dry,  and   they  may  from   time   to   time,   as   occasion  iu  and  about 
requires,  cause  any  such  sewer  or  drain  to  open  into  any  existing     ®  ^™®   ^^' 
sewer,  with  the  consent  in  writing   of  the   persons   having  the 
management  of  such  sewer,  and  with  the  consent  in  writing  of 
the  persons  having  the  management  of  the  street  or  road,  and 
of  the  owners  and  occupiers  of  the  lands   through  which  such 
opening  is  made,  doing  as  little  damage  as  possible  to  the  road 
or  ground    wherein   such   sewer    or   drain    may   be   made,    and 
restoring  it  to  the  same  or  as  good  condition  as  it  was  in  before 
being  disturbed. 

Sections  66  and  67  contain  provisions  as  to  access  to  the  special  Act 
similar  to  those  in  the  other  Clauses  Consolidation  Acts.  See  the  Water- 
works Clauses  Act,  1847,  ss.  90,  91,  anU.  p.  365. 
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THE  ABANDONMENT    OF    KAIJiWAYS 

ACT,   1850. 

(13  &  14  Vict.  c.  83.) 

An  Act  to  facilitate  the  abandonment  of  raihoays,  and  the  disso^ 
lution  of  railway  companies,  in  certain  cases, 

[14th  August  1850.] 


Abandon-  17,   \^And  be  it  enacted,  that^  (a)  within  one  month  after  the 

railway  to  be  ^^7  ^°  which  any  such  warrant  as  aforesaid  is  granted  by  the  said 

advertised,     commissioners,  the  railway  company  to  which  the  same  applies 

on  the  com-    shall  cause  notice  thereof  to  be  inserted  in  the  London,  Edinburgh, 

panyforcom- or  Dublin  Gazette,  according  as  the  railway  or  part  of  railway 

le'^Un.      mentioned  therein  is  situate  in  England,  Scotland,  or  Ireland,  and 

once  in  each  of  three  successive  weeks  in  some  newspaper  published 

or  circulating  in  each  county  in  which  any  part  of  such  abandoned 

railway  is  situate,  and  to  be  affixed  for  three  successive  Sundays 

on  the  principal  outer  door  of  the  church  or  churches  of  every 

parish  in    which  any   part   of  such  railway   is    situate,   and    in 

Ireland  such  notice  shall  also  be  affixed  to  the  Roman  Catholic 

Chapel,  and  where  there  shall  be  no  such  church  or  chapel,  on 

some  public  or  conspicuous  place  of  such  parish  ;  and  every  such 

notice  shall  require  all  persons  having  any  claims  or  demands  upon 

the  said  company  for  compensation  or  otherwise,  by  reason  of  the 

abandonment  of  railway  authorised  by  such  warrant,  to  transmit 

the  statement  of  such  claims  or  demands  to  the  secretary  of  such 

company,  at  the  office  or  usual  place  of  business  of  the  same 

company,  within  four  months  from  the  date  of  such  warrant. 

(a)  These  words  and  the  similar  words  in  italics  throughout  this  statute 
were  repealed  by  the  Statute  Law  Revision  Act,  1891. 

''Any  such  warrant." — That  is  the  warrant  which  the  Railway  Com- 
missioners under  s.  15  are  empowered  to  give  authorising  the  abandonment  of 
the  railway.  The  powers  and  duties  of  the  Railway  Commissioners  were 
transferred  to  the  Board  of  Trade  by  14  &  16  Vict.  c.  64. 

The  power  of  the  Board  of  Trade  as  to  granting  a  warrant  ordering  a 
railway  company  to  be  wound  up  appears  to  be  limited  to  railway  companies 
incorporated  prior  to  1867.  This  Act  applied  only  to  railway  companieu 
authorised  by  Act  of  Parliament  theretofore  passed.  The  Railway  Com- 
panies Act,  1867,  provided  that  the  Act  of  1850  should  *'  extend  and  apply 
to  all  companies  authorised  to  make  railways  by  Act  of  Parliament  passed 
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before  the  present  session/'     The  Abandonment  of  Bailways  Act,   1869     Sect.  17, 
(32  &  33  Vict.  c.  114),  s.  4,  allowed  railway  companies  to  be  wound  up         — - 
under  the  Companies  Acts,  1862 — 1867,  after  the  warrant  had  been  granted.        Note. 
The  Companies  Act,  1862,  expressly  excepts  railway  companies  from  its 
provisions  (s.  199).    There  would  appear,  therefore,  to  be  no  general  statute 
dealing  with  the  winding-up  of  railway  companies  incorporated  since  1867, 
and  the  Board  of  Trade  decided  that  they  would  not  grant  any  warrant  for 
the  abandonment  of  a  railway  formed  after  1867.     See  In  re  Uxhridge  atid 
Rkkniamicorth  Rail,  Co,  (1890),  43  Ch.  D.  536,  p.   557  ;    and  see   In  re 
Emiiskillen  ami  Bundoran  Rail.  Co,  (1890),  25  L.  E.  Ir.  472. 

For  the  cases  as  to  compensation  on  the  abandonment  of  a  railway,  see 
the  notes  to  the  Parliamentary  Documents  Deposit  Act,  1892,  post, 

"  To  the  secretary." — By  s.  9  of  the  Abandonment  of  Railways  Act, 
1869  (32  &  33  Vict.  c.  114),  it  is  provided  that  where  there  is  no  secretary 
of  the  company,  or  no  office  of  the  company,  the  notice  given  in  pursuance 
of  this  section  may  require  claims  and  demands  to  be  sent  to  such  person  or 
to  such  place  as  the  Board  of  Trade  direct. 

18.  [And  be  it  enacted^  thjat]  upon  proof  to  the  satisfaction  of  Commie- 
the  said  commissioners  that  notice  of  such  warrant  has  ,been  duly  J^^fways  to 
published  in  manner  hereinbefore  required,  the  said  commissioners  certify  the 
shall  certify  the  same  accordingly  ;  and  such  certificate  shall  be  ^-jo^of  the* 
received  in  all  courts  of  justice  or  elsewhere  as  evidence  that  such  notice  of  the 
notice  was  duly  published  as  aforesaid.  warran  . 

19»  [And  be  it  enacted,  that"]  after  the  granting  of  any  such  After  the 
warrant,  and  the  publication  of  such  notice  thereof  as  aforesaid,  ^^^f  the 
the  company  shall  (subject  to  the  provisions^  hereinafter  contained)  company  to 
be   released   from   all   liability  to   make,  maintain,  or  work  the  j^Jj^  ^ility 
railway  mentioned  in  such  warrant,  or  the  part  thereof  thereby  to  make  the 
authorised  to   be   abandoned,  or  to  purchase   any  of  the   lands  ^**  ^*^' 
required  for  the  making  thereof,  or  to  complete  the  purchase  of 
any  such  lands  for  the  purchase  of  which  notice  may  have  been 
given,  or  any  contract  entered  into,  by  or  on  behalf  of  the  com- 
pany, or  to  complete  any  contract  for  or  concerning  the  making, 
maintaining,  or  working  of  the  railway  so  to  be  abandoned,  or  any 
other  contract  relating  to  the  railway  or  part  of  railway  so  autho- 
rised  to  be  abandoned,  which   by  reason   of  such  abandonment 
cannot  be  performed  :  Provided  always,  that  nothing  in  this  Act 
contained  shall  extend  to  release  the  company  from  any  liability 
to  complete  the  purchase  of  any  land  for  the  purchase  of  which 
any  contract  may  have  been  entered  into  by  or  on  behalf  of  the 
company,  and  which  contract  may  have  been  in  part  performed, 
or  by  virtue  or  in  pursuance  of  which  a  specified  sum  or  price  as 
the  consideration  for  the  purchase  of  lands  thereby  agreed  to  be 
sold  to  or  taken  by  the  company  shall  have  been  fixed  or  ascer- 
tained previously  to  the  passing  of  this  Act,  notwithstanding  the 
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time  for  the  completion  of  the  purchase  named  in  such  contract 
shall  have  been  subsequently  extended  by  agreement  or  arrange- 
ment with  the  company. 

20.  Provided  always,  [and  he  it  enacted^  that  in  every  case  in 
which  before  the  granting  of  any  such  warrant  any  notice  hath 
been  given  or  contract  entered  into  by  or  on  behalf  of  the  company 
named  therein  for  purchasing  any  lands  which  such  company  were 
by  the  Acts  relating  thereto  empowered  to  purchase  for  the  pur- 
pose of  constructing  the  railway  or  portion  of  railway  so  authorised 
to  be  abandoned,  and  from  which  contract  such  company  would 
be  relieved  under  the  provisions  hereinbefore  contained,  or  where 
any  contract  hath  been  entered  into  for  or  concerning  the  con- 
structing, maintaining,  or  working  of  the  railway  or  part  of  railway 
so  authorised  to  be  abandoned,  or  any  other  contract  relating 
thereto,  which  by  reason  of  such  abandonment  cannot  be  per- 
formed, tKe  company  shall  make  to  the  owners  or  occupiers  of  and 
other  parties  interested  in  such  lands,  or  being  parties  to  such 
contracts  as  aforesaid,  compensation,  to  be  determined  by  arbitration 
as  hereinafter  mentioned,  for  all  injury  or  damage,  if  any,  sustained 
by  such  owners,  occupiers,  and  other  parties,  by  reason  of  such 
purchase  not  being  completed  pursuant  to  such  notice,  or  by  reason 
of  such  contract  not  being  performed. 

The  cases  as  to  the  persons  entitled  to  claim  compensation  upon  the 
abandonment  of  a  railway  have  been  decided  upon  the  words  of  the  special 
Act  authorising  the  abandonment,  and  in  reference  to  the  distribution  of 
the  parliamentary  deposit.  They  will  be  found  in  the  notes  to  the  Parlia- 
mentary Documents  Deposit  Act,  1892  (55  &  56  Vict.  c.  27),  post. 

21.  [And  he  it  enacted^  that]  where  any  railway  or  part  of  a 
railway  so  authorised  to  be  abandoned  shall  have  been  then  made 
or  commenced,  such  company  shall  make  to  the  owners  and 
occupiers  of  the  lands  adjoining  the  railway  or  part  of  a  railway 
so  commenced  or  made,  and  authorised  to  be  abandoned,  com- 
pensation, to  be  determined  by  arbitration  as  hereinafter  men- 
tioned, for  all  such  injury  or  damage,  if  any,  as  shall  be  sustained 
by  such  owners  or  occupiers  by  reason  of  the  omission  to  make 
gates,  passages,  drains,  watercourses,  bridges,  and  such  other 
works  for  the  accommodation  of  lands  adjoining  the  railway  as 
such  company  would  have  been  required  to  make  if  such  railway 
had  not  been  allowed  to  be  abandoned. 

22.  [Ami  he  it  enacted^  that]  where  the  line  of  any  railway  so 
authorised  to  be  abandoned  shall  have  been  wholly  or  partially  laid 
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ont,  and  any  road  shall  have  heen  carried  across  such  line  of  rail-     Sect.  22. 

way  by  means  of  a  bridge  or  tunnel  over  or  under  such  railway, 

which   bridge   or   tunnel   the   company   to   whom   such    railway  abandoned 

belonged  would,  in  case  the  same  bad  not  been  abandoned,  have  ^®  °'   . 

been  liable  to  keep  in  repair,  then   in  every  such  case,  except  means  of  a 

where  such  bridge  or  tunnel  shall,  with  the  permission  of  the  said  ^"^8®  ^J. 

t      I  u  J  1  i_  J  *"nnel,  the 

commissioners,    be    by   such   company   removed,   and   such   road  company 

restored  to  the  like  or  an  equally  convenient  and  good  state  as  the  shall  pay  a 

A         •/  o  sum  in  clis- 

same  was  in  before  it  was  interfered  with  by  the  makers  of  such  charge  of 
railway,  to  the  satisfaction  (in  case  of  diflFerence  between  such  to^keeiTthe 
company  and  the  owner  or  persons  having  the  management  of  bridge,  etc, 
such  road)  of  the  Commissioners  of  Railways,  such  company  shall  ^cepTwhere 
pay  to  the  owner  of  such  road,  if  it  be  a  private  road,  or  to  the  the  road  is 
trustees,  surveyors    of  highways,    or   other   persons   having  the  [®g  j^p^gj. 
management  of  such  road,  if  it  be  a  turnpike    or   other  public  state. 
road,  a  sum  of  money,  to  be  determined  by  arbitration  as  after 
mentioned,  in  lieu  and  discharge  of  their  liability  to  keep  such 
bridge  or  tunnel,  and  also  the  roadway  over  the  same,  in  repair. 

23.   [And  he  it  enacted,  that'\  every    sum  to  be  paid  as  last  Compensa- 
aforesaid  to  such  trustees,  surveyors,  or  other  persons  as  aforesaid  trustees  and 
shall  be  by  them  forthwith  paid  over  to  the  treasurer  of  the  county  overseei-s  of 
where  the  bridge  or  tunnel  in  respect  of  which  such  sum  was  paid  ^^^  ^^y^  *' 
is  situate,  and   shall   be   by  him  invested   in   consolidated  bank  applied, 
annuities  or  other  public  securities,  and  the  dividends  or  income 
thereof  shall,  until  Parliament  shall  otherwise  provide,  be  applied 
in  the  maintenance  of  the  bridge  or  tunnel  in  respect  whereof  the 
same  was  paid,  in  such  manner  as  the  justices  in  quarter  sessions 
having  jurisdiction  where  such  bridge  or  tunnel  is  situate  shall 
order. 


25.  [And  be  it  enacted,  that"]  the  amount  of  compensation  so  to  Amount  of 
be  made  in  the  several  cases  aforesaid  shall  be  determined,  in  case  to'be^euled" 
of  difference,   by   arbitration,   in   the    manner   provided    by   the  by  arbitra- 
Railways    Clauses    Consolidation    Act,    1845,    or   the    Railways  su^'t^to^s  & 
Clauses  Consolidation    (Scotland)   Act,    1845,   as   the   case   may  9  Vict.  c.  20, 
require,  and  for  that  purpose  all  the  clauses  of  the  said  Railways  gvict.  c.  33. 
Clauses   Consolidation   Acts   with   respect   to   the    settlement   of 
disputes  by  arbitration  shall  be  deemed  to  be  incorporated  with 
this  Act :  Provided  always,  that  no  such  railway  company  shall  be  Claims  for 
liable  to  make  any  compensation  in  respect  of  damage  alleged  to  ^o'jJ^JIado^'^ 
have  been  sustained  by  reason  of  the  abandonment  of  the  railway  within  six 
or  part  of  the  railway,  or  the  non-completion  of  any  contract  of  pXucaUon^^ 

L.C.  2  0 
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THE  INCLOSUKE  ACT,   1852. 
(15  &  16  Vict.  c.  79.) 

-4.71  Act  to  amend  and  furtlier  extend  the  Acts  for  tlie  inclosure^ 
exchange^  and  improvement  of  land,  [30th  June  1852.] 

•  «  «  «  * 

Application        22.  Where  any  money  shall  have  been  or  may  hereafter  be 

tion  for  com-  P^'i^  to  a  committee  under  the  Lands  Clauses  Consolidation  Act, 

"'^d  "^d^      1845,  or  under  any  railway  or  other  special  Act  by  which  money 

the  Lands       may  have  been  directed  or  authorised  to  be  paid  to  a  committee. 

Clauses  ^g  compensation  for  the  extinction  of  commonable  or  other  rifi^hts, 

Consolidation         *.        .       i      ,    .  ,       ,  .1  ,  .i  >        /.^i 

Act,  1845,       or  tor  lands  bemg  common  lands  or  in  the  nature  thereot,  the 

^^'  right  to  the  soil  of  which  may  have  belonged  to  the  commoners, 

and  such  committee  shall  be  of  opinion  that  the  provisions  of  such 
Act  for  the  apportionment  thereof  cannot  be  satisfactorily  carried 
into  ejBFect,  such  committee  may  make  application  in  writing  to  the 
commissioners  to  call  a  meeting  of  the  persons  interested  in  such 
compensation  money  for  the  appointment  of  trustees  of  such  com- 
pensation money,  and  for  the  investment  thereof,  and  for  the 
application  of  the  interest  and  annual  produce  thereof  to  such 
purposes  for  the  benefit  of  the  persons  interested  therein  as  the 
commissioners  shall  approve  ;  and  if  the  said  commissioners  shall 
think  fit  to  proceed  with  such  application,  they  shall  call  a  meeting 
accordingly,  and  the  decision  of  the  majority  in  number  and  the 
majority  in  respect  of  interest  of  the  persons  present  at  such 
meeting  shall  bind  the  minority  and  all  absent  parties  :  Provided 
always,  that  if  no  instructions  shall  be  resolved  upon,  or  in  case 
the  commissioners  shall  deem  such  instructions  unjust  or  unreason- 
able, they  may,  by  an  order  under  their  seal,  give  such  instructions 
for  the  investment  of  such  compensation  money  and  for  the  appli- 
cation of  the  income  thereof  as  they  shall  think  fit  ;  and  such 
order  under  the  seal  of  the  commissioners,  or  the  order  approving 
of  such  instructions  as  aforesaid,  shall  contain  provisons  for  the 
appointment  of  new  trustees  from  time  to  time  ;  and  copies  of 
such  order  shall  be  deposited  and  kept  in  like  manner  as  copies 
of  an  award  are  by  the  Inclosure  Act,  1845  (a),  directed  to  be 
deposited  and  kept;  and  the  said  committee  shall  be  absolutely 
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discharged  from  all  liability  in  respect  of  such  compensation  Sect.  22. 
money  upon  payment  thereof  to  the  said  trustees,  who  shall,  out 
of  such  money,  in  the  first  place  pay  and  discharge  all  expenses 
which  may  be  incurred  by  the  said  commissioners  in  respect  of  or 
in  any  way  incident  to  such  application  and  order,  and  apply  or 
invest  the  surplus  thereof  in  such  manner  as  shall  by  such  order 
be  authorised  or  directed. 

(a)  8  &  9  Tict.  c.  118. 

The  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  as  to 
commons,  will  be  found  in  ss.  99 — 107,  ante,  pp.  232 — 237  et  seq.  The 
committee  of  the  commoners  are,  by  s.  104,  empowered  to  apportion  the 
compensation,  but  as  this  duty  has  not  been  satisfactorily  or  easily  per- 
formed, various  other  methods  of  dealing  with  the  money  have  been  pro- 
vided by  the  Inclosure  Act,  1864,  post,  p.  396,  and  the  Commonable  Bights 
Compensation  Act,  1882,  ^«^ 
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THE  CUSTOMS  CONSOLIDATION  ACT,  1853. 
(16  &  17  Vict.  c.  107.) 

An  Act  to  amend  and  consolidate  the  laws  relating  to  the  Customs  of 
the  United  Kingdom  and  of  tlie  Isle  of  Man^  and  certain  laws 
relating  to  Trade  and  Navigation  and  the  British  Possessions, 

[20th  August  1853.] 


The  greater  portion  of  this  Act  was  repealed  by  the  Customs  Consolida- 
tion Act,  1876  (39  &  40  Yict.  c.  36)  ;  but  the  cUuses  dealing  with  the 
acquisition  and  disposal  of  lands  for  the  service  of  the  customs  (ss.  332 — 
345)  were  left  intact,  and  are  still  operative,  with  the  exception  of  ss.  334 
and  342,  which  dealt  with  the  application  of  moneys  for  the  sale  and  pur- 
chase of  lands,  and  for  which,  as  regards  lands  taken  for  the  customs, 
ss.  275  and  276  of  that  Act  were  substituted.  See  note  to  Customs  Building 
Act,  1879,  posty  where  these  sections  are  set  out. 

By  ss.  332  and  333,  the  lands  purchased  or  to  be  taken  for  the  use  of  her 
Majesty's  customs  were  vested  in  the  secretary  of  customs  and  his  suc- 
cessors, with  power  to  sell  and  convey  the  same.  By  the  Customs  Building 
Act,  1879  (42  &  43  Yict.  c.  36),  post,  these  lands  were  vested  in  the  Com- 
missioners of  Works.  By  s.  5  thereof,  the  commissioners  are  empowered  to 
purchase  land,  and  the  clauses  of  the  Lands  Clauses  Acts  are  incorporated, 
except  those  in  respect  of  the  purchase  of  land  otherwise  than  by  agreement, 
the  special  Act  being  the  Customs  Building  Act,  1879,  and  the  promoters  of 
the  undertaking  being  the  Commissioners  of  Works. 

By  s.  6,  however,  of  that  Act,  the  Commissioners  of  Works  are  given  the 
powers  and  provisions  of  ss.  335—341  and  345  of  the  Customs  Consolida- 
tion Act,  1853,  which  are  here  set  out,  and  of  ss.  275  and  276  of  the  Customs 
Consolidation  Act,  1876,  which  are  also  set  out,  post. 

The  Coast-Guard  Service  Act,  1856  (19  &  20  Yict.  c.  83),  ss.  4  and  5, 
post,  gives  power  to  the  Admiralty  to  take  lands  for  coast-guard  stations, 
and  that  Act  incorporates  ss.  336 — 345  of  the  Customs  Consolidation  Act, 
1853. 

As  to  the  acquisition  and  disposal  of  lands,  etc.,  for  the  service 
of  the  Customs : 

This  heading  covers  ss.  332 — 344.     As  to  ss.  332 — 334,  see  note,  supra. 

Treasury  may  335.  Th®  Treasury  may,  from  time  to  time,  by  any  writing, 
authorise  authorise  any  person  to  survey  and  make  out  any  lands,  not 
mark  out  exceeding  one-half  acre  at  any  one  station,  which  may  be  wanted 
wateh^houses,  ^^^  *^®  purpose  of  erecting  watch-houses,  dwelling-houses,  and 
etc. ;  and  to  other  buildings  requisite  for  the  security  and  protection  of  the 
oroerir  revenues  of  customs  and  excise,  with  all  necessary  ways  unto  and 
from  the  same,  such  lands  being  situated  within  half  a  mile  of  the 
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sea-shore  or  of  the  tideway  of  any  navigable  river,  and  may  authorise  Sect.  8S6. 
any  person  by  warrant  to  treat  and  agree  with  the  owner  or  owners 
of  or  any  person  or  persons  interested  in  any  snch  lands  as  afore- 
said for  such  estate  or  interest  therein,  or  for  the  absolute  purchase 
thereof,  or  for  the  possession  thereof  for  such  term  of  years  as 
the  public  service  may  require. 

336.  When  parties  being  seised,  possessed  of,  or  entitled  to  Parties  seised 
any  such  lands,  or  any  estate  or  interest  therein,  labour  under  any  ^nds^lmder^ 
disability  to  sell,  release,  convey,  or  assign  the  same,  or  to  contract  disability 
for  the  grant  of  any  lease  of  such  lands,  either  for  any  term  of  years  ^S7or 

or  for  such  periods  as  the  public  service  shall  require,  the  seventh  convey  to 
section  of  the  Lands  Clauses  Consolidation  Act,  1845  (England),  customsT  °^ 
and  the  seventh  section  of  the  Lands  Clauses  Consolidation  Act, 
1845  (Scotland),  shall  apply  to  the  cases  of  the  parties  so  disabled 
or  incapacitated,  in  whatever  part  of  the  United  Kingdom  the  said 
lands  may  be  situate  ;  and  the  said  sections  are  hereby  respec- 
tively made  a  part  of  and  incorporated  with  this  Act,  and  shall  be 
applicable  to  parties  so  seised  or  entitled  as  aforesaid  in  any  part 
of  the  United  Kingdom  ;  and  for  the  purpose  of  this  Act  the 
expression  "  the  promoters  of  the  undertaking,"  wherever  used  in 
the  said  clauses  of  the  Lands  Clauses  Acts,  shall  mean  the  person 
authorised  as  aforesaid  by  the  Treasury. 

337.  Ini  case  any  bodies  or  other  persons  authorised  by  the  Bodies  or 
clauses  of  the  Acts  lastly  hereinbefore  mentioned  to  sell  or  demise  Jl^^^g  ^^ 
lands  so  marked  out  as  aforesaid  shall  for  the  space  of  fourteen  treat,  or  to 
days  (next  after  notice   in  writing,  subscribed   by  such  person  JJdewitiOT'' 
authorised  as  aforesaid  shall  have   been   given  to   the   principal  offered, 
officer  or  officers  of  any  such  body,  or  to  such  other  persons  hereby  Jtheraniy 
authorised  to  contract  on  behalf  of  others  or  interested  themselves  put  her  ^ 
as  aforesaid,  or  left  at  his  or  their  usual  place  of  abode,  if  any  such  officers^n 
can  after  diligent  inquiry  be  found,  and  in  case  any  such  parties  possession, 
shall  be  absent  from  the  United  Kingdom,  or  cannot  be  found 

after  diligent  inquiry,  left  with  the  occupier  of  such  land,  or,  if 
there  be  no  such  occupier,  shall  be  affixed  upon  some  conspicuous 
part  of  such  lands),  refuse  to  treat  or  agree,  or  by  reason  of  absence 
shall  be  prevented  from  treating  or  agreeing  with  such  person 
authorised  as  aforesaid,  or  shall  refuse  to  accept  such  annual  rent 
or  sum  as  shall  be  offered  for  the  hire  thereof,  either  for  a  time 
certain  or  for  such  period  as  the  public  service  may  require, 
then  and  in  such  case,  or  in  case  of  disagreement  between  such 
bodies  or  persons  so  authorised  to  sell,  release,  grant,  or  demise, 
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Sect^T7.  and  the  person  so  authorised  as  aforesaid  by  the  Treasury^ 
and  in  case  also  it  shall  not  be  practicable  to  procure  by  volun- 
tary bargain  or  sale  any  other  land  situate  and  required  as 
aforesaid,  then  and  in  such  case  it  shall  be  lawful  for  two  or  more 
justices  to  put  the  oflBcers  of  customs  in  possession  of  such  lands^ 
and  for  that  purpose  to  issue  a  warrant  under  their  hands  and 
seals  requiring  possession  to  be  delivered  to  such  of  the  said 
•'^^^^^  ^^^  officers  as  shall  be  named  therein  ;  and  such  person  so  authorised 
have  a  jury  as  aforesaid  may  issue  his  warrant  to  the  sheriff  or  sheriffs  of  the 
summoned,  county,  riding,  stewartry,  city,  or  place  wherein  such  lands  shall 
be  situate,  to  summon  a  jury  ;  and  every  such  sheriff,  upon  receipt 
of  such  warrant,  shall,  in  the  manner  required  by  law,  summon  a 
jury  of  twenty-four  common  jurymen  to  meet  at  a  convenient 
time  and  place  to  be  appointed  by  him  for  that  purpose,  such  time 
not  being  less  than  fourteen  nor  more  than  twenty-one  days  after 
the  receipt  of  such  warrant,  and  such  place  not  being  more  than 
twenty  miles  distant  from  the  lands  in  question,  unless  by  consent 
of  the  parties  interested  ;  and  he  shall  forthwith  give  notice  to  the 
Commissioners  of  Customs  of  the  time  and  place  so  appointed  by 
him  :  Provided  always,  that  nothing  herein  shall  be  construed 
to  extend  to  any  garden  or  pleasure  ground,  or  to  any  land 
immediately  contiguous  to  and  used  as  the  curtilage  or  homestead 
of  any  dwelling-house. 

As  to  the  mode  of  proceeding  on  the  inquiry  by  the  jury  or 
juries  so  summoned  as  aforesaid : 

Incorporation      338.  Where  the  lands  the  subject  of  inquiry  shall  be  situate 

Clauses  either  in  England  or  Ireland,  the  Lands  Clauses  Consolidation 

Consolidation  Act,  1845,  from  section  forty  to  section  sixty-eight  inclusively, 

land  aiSP        shall  be  incorporated  with  this  Act  ;  and  for  the  purpose  of  this 

Ireland).         Act  the  expression  "  the  promoters  of  the  undertaking,"  wherever 

used  in  the  said  Lands  Clauses  Consolidation  Act,  shall  mean  the 

person   authorised   as  aforesaid    by   the   Commissioners   of    the 

Treasury. 

Incorporation      339.  Where  the  lands  the  subject  of  inquiry  shall  be  situate 

Cla^ses^        in  Scotland,  the  Lands  Clauses  Consolidation  Act,  1845  (Scotland), 

Consolidation  from  thirty-eight  to  sixty-eight  inclusively,  shall  be  incorporated 

Uudl!^°^        with  this  Act ;  and  for  the  purpose  of  this  Act  the  expression 

"  the  promoters  of  this  undertaking,"  wherever  used  in  the  Lands 

Clauses  Consolidation  Act,  Scotland,  shall  mean  the  persons  so 

authorised  as  aforesaid  by  the  Treasury. 
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340.  The  jury  impannelled  as  aforesaid  shall  ascertain  the    Sect.  340. 
compensation  to  be  paid  for  any  snch  lands,  and  the  proportion  to  Q^^^jp^nsa- 
be  paid  out  of  such  compensation  to  any  lessees  or  tenants  at  will,  tion  of 

or  otherwise,  of  such  lands ;  and  the  proportion  so  to  be  paid  shall  ®®®®®^- 
be  returned  on  the  verdict. 

341.  In   all   cases   where   lands   shall   be   taken    under    the  Upon  de- 
provisions  of  this  Act  for  a  term  of  years  or  for  such  period  as}^^®™^^g^ 
the    public   service   shall   require,   the   Treasury,   or   any   other  owners  all 
person  so  authorised  as  aforesaid,  at  any  time  before  the  pos-  ^^^  public 
session   of  lands   shall   be  delivered    up   to   the   owner  thereof,  service  to 
or  other  person  acting  on  his  behalf,  shall  remove  all  such  build-  n^a^ing  com- 
ings  or  other  erections  which  may  have  been  erected  thereon  for  pensation  to 
the  public  service,  and  carry  away  the  materials  thereof,  making 

such  compensation  to  the  owner  or  owners  of  such  lands,  or  other 

person  or  persons  acting  on  his  behalf,  for  the  damage  which  may 

have  been  done  thereto  or  to  the  soil  thereof  by  the  erection  of  In  cas«  o^ 

1    ,     .,  T  .  ,  .  .,  dispute  com- 

any  sucn  buildings,  or  removing  and  carrying  away  the  same,  or  pensation  to 

otherwise,  as  the  Treasury  or  other  person  authorised  as  aforesaid  oe  settled  by 
shall  think  reasonable ;  and  if  such  owner  or  owners,  or  other  person 
acting  on  his  behalf,  shall  not  be  willing  to  accept  the  compensa- 
tion so  oflFered,  the  Treasury  or  other  person  so  authorised  as  afore- 
said may  require  two  justices  of  the  peace  of  the  county,  riding.  Act  not  to 
stewartry,  city,  or   place,  to  ascertain   the   compensation   which  affect  agree- 
onght  to  be  made  for  such  damage  ;  and  such  justices  shall  ascertain  between  the 
the  same,  and  grant  a  certificate  thereof;  and  the  amount  of  such  ^^^^e**^^ 
compensation  so  ascertained  and  certified  shall  forthwith  be  paid  by 
warrant  of  the  Treasury  to  the  person  entitled  thereto  :  Provided, 
that  nothing  herein  shall  be  construed  to  extend  to  alter,  prejudice, 
or  afi'ect  any  agreement  which  has  or  shall  be  entered  into  by 
any  such  person  authorised  as  aforesaid  with  any  owner  of  such 
lands,  or  other  person  acting  on  his  behalf,  in  relation  to  such 
buildings  or  erections. 

As    to    the    application   of  purchase   moneys,   etc.,   for   lands 
purchased  or  taken  from  parties  under  disability,  etc. 

342.   [^w  ^il'  cases  where  any  money  sliall  have  been  or  shall  l>e  Money  given 


agreed^  or  shall  Jiave  been  or  sliall  be  found  by  tlie  verdict  of  any  belonging  to 

jury  to  be  paid  for  tlie  use  or  possession  of  lands  taken  by  virtue  of  incapacitated 

ilus  Act  belonging  to  any  person  under  any  disability  or  incapacity^  to  be  paid  to 

w  not  having  the  absolute  interest  therein ^  tlve  same  shall  be  paid  ^^  ^^?Th 

by  xcarrarvt  of  the  Treasury  to  the  proper  ojfficer   of  tlie   Court  of  Exche<juer 

for  their  use  ; 
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Sect.  342.    Exchequer  at  WestminsteTy  Edinburgh^  or  Dublin^  respectively^  for 
tlu*  time  being  for  receiving  the  moneys  belonging  to  the  suitors  of  the 
said   Courty  for  the  use  of  such  person^  and  such  officer  is  hereby 
authorised  and  required  to  receive  and  give  a  discharge  for  surh 
money ^  and  upon  receipt  thereof  to  sign  a  certificate  to  tlw  Barons  of 
tlie  said  Courts  of  Excltequer  respectively,  under  his  hand,  signifying 
that  such  money  was  received  by  him  for  the  use  of  such  person  who 
and  upon  his  shall  be  named  in  such  certificate,  and  the  said  certificaJte  shall  be 
receipt,  lands ./''^^  ^^  ^^  ^^^^  Court  of  Exchequer  at  Westminster,  Edinburgh,  or 
™*y^.  Dublin,  respectively,  as  the  case  may  be,  and  a  copy  tliereof,  signed 

Majesty.  ^'^  **^^A  officer,  shall  be  read  and  allowed  as  evidence  for  the  purposes 
hereinafter  mentioned,  and  such  officer  is  hereby  required,  ujyon 
receipt  of  any  such  sum  of  money  as  aforesaid,  to  pay  the  safne  into 
the  Bank  of  England,  or  Bank  of  Scotland,  or  Royal  Bank  of  Scot- 
land, or  Bank  of  Ireland,  as  tlie  case  may  require,  ami  immediately 
upon  the  filing  of  such  certificate,  tfie  said  lands  sJiall  be  vested  in  or 
to  tfie  use  of  Jier  Majesty,  her  heirs  and  successors.^ 

Section  342  is  repealed  as  regards  land  taken  for  customs,  but  its 
incorporation  in  the  Coast-Guard  Service  Act  does  not  appear  to  have  been 
repealed.  For  the  provisions  in  place  thereof  in  respect  of  land  taken 
for  customs,  see  the  Customs  Building  Act,  1879,  pofit^  and  the  notes 
thereto. 

By  the  Supreme  Court  of  Judicature  (Funds,  etc.)  Act,  1883  (46  &  47  Vict, 
c.  29),  funds  are  now  payable  to  the  account  or  credit  of  the  Paymaster- 
General  for  and  on  behalf  of  the  Supreme  Court  of  Judicature. 


Barons  of 
Exchequer 
upon  appli- 
cation of 
parties 
interested 
may  order 
disposal 
of  money 
deposited. 


343.  Upon  the  application  by  petition  of  any  party  making 
claim  to  the  money  so  deposited,  or  any  part  thereof,  or  to  the 
lands  in  respect  whereof  the  same  shall  have  been  so  deposited,  or 
any  part  of  such  lands,  or  any  interest  in  the  same,  the  Barons  of 
the  Court  of  Exchequer  at  Westminster,  Edinburgh,  or  Dublin 
may  in  a  summary  way,  as  to  them  shall  seem  fit,  order  such 
money  to  be  invested  in  the  public  funds,  or  may  order  distribution 
thereof,  or  payment  of  the  dividends  thereof,  according  to  the 
respective  interests  of  the  parties  making  claim  to  such  moneys  or 
lands  or  any  part  thereof,  and  may  make  such  other  order  in  the 
premises  at  the  court  shall  deem  fit. 


On  the  death 
or  removal 
of  officers  of 
Exchequer, 
stocks  and 
securities 
shall  vest  in 
his  successor. 


344.  Upon  the  death,  removal,  or  resignation  of  any  such 
ofiicer  of  the  said  Courts  of  Exchequer,  all  stocks  and  securities 
vested  in  him  by  virtue  of  this  Act  shall  vest  in  the  succeeding 
oflBcer  of  the  Exchequer  for  the  purpose  hereinbefore  mentioned, 
without  any  assignment  or  transfer  ;  and  all  moneys  paid  in  the 
said  banks  respectively  in  pursuance  of  this  Act,  or  remaining  in 
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the  hands  of  any  such  officer  at  his  death,  resignatio.n,  or  removal,    Sect^^H 
and  not  vested  in  the  fnnds  or  placed  ont  on  secnrities  as  aforesaid, 
shall  be  paid  over  to  the  succeeding  officer  for  the  like  purpose  for 
the  time  being. 

And  as  the  costs  of  conveyances  or  leases  of  lands  under  this 
Act: 

345*  Sections  eighty-one,  eighty-two,  and  eighty-three  of  the  Certain 
Lands  Clauses  Consolidation  Act,  1845  (a), shall  be  and  are  hereby  ^^Lands 
incorporated  with  this  Act,  so  far  as  the  same  shall  relate  to  the  Clauses 
conveyance  or   demise  of  lands  in   England  and  Ireland  ;  and  ^^J^oJ^° 
sections  eighty,  eighty-one,  and  eighty-two  of  the  Lands  Clauses  rated. 
Consolidation  Act  (Scotland),  shall  be  and  are  hereby  incorporated 
with  this  Act,  so  far  as  the  same  shall  relate  to  the  conveyance  or 
demise  of  lands  in  Scotland  :  the  expression  of  '^  the  promoters  of 
the  undertaking,"  wherever  used  in  the  said  Acts  respectively,  to 
mean  the  persons  so  authorised  as  aforesaid  by  the  Treasury. 

(a)  See,  ante^  pp.  199  et  seq. 
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THE    INCLOSUKE    ACT,    1854. 
(17  &  18  Vict.  c.  97.) 

An  Act  to  amend  and  extend  the  Acts  for  the  inclosure,  exchange^ 
and  imjyrovement  of  land.  [10th  August  1854.] 


Application 
of  compensa- 
tion for 
common 
rights  paid 
under  8  & 
9  Vict.  c.  18. 


Money  to  be 
paid  into 
Bank  of 
England. 


Interests 
to  be  ascer- 
tained by 
commis- 
sioners. 


15.  Where  any  money  shall  have  been  or  may  hereafter  be 
paid  to  a  committee  under  the  Lands  Clauses  Consolidation  Act, 
1845,  or  under  any  railway  or  other  special  Act  by  which  money 
may  have  been  directed  or  authorised  to  be  paid  to  a  committee,  as 
compensation  for  the  extinction  of  commonable  or  other  rights, 
or  for  lands,  being  common  lands  or  in  the  nature  thereof,  the 
right  to  the  soil  of  which  may  have  belonged  to  the  commoners, 
and  the  majority  of  such  committee  shall  be  of  opinion  that  the 
provisions  of  such  Act  for  the  apportionment  thereof  cannot  be 
satisfactorily  carried  into  eflFect,  such  majority  may  make  applica- 
tion in  writing  to  the  commissioners  to  call  a  meeting  of  the 
persons  interested  in  suqh  compensation  money,  to  determine 
whether  or  not  such  compensation  money  shall  be  apportioned 
under  the  provisions  of  this  Act. 

See  ss.  99 — 107  of  the  Lands  Clauses  Consolidation  Act,  1845,  anUy 
pp.  232  et  seq.  Additional  powers  were  given  by  the  Inclosure  Act,  1852, 
antey  p.  388,  and  another  method  of  distribution  and  dealing  with  the 
compensation  has  been  provided  by  the  Commonable  Rights  (Compensation) 
Act,  1SS2,  post. 

16.  If  the  majority  in  number  and  interest  shall  resolve  that 
such  compensation  money  shall  be  apportioned,  the  amount  of  such 
compensation  money  shall  be  forthwith  paid  into  the  Bank  of 
England,  to  the  credit  of  an  account  to  be  named  by  the  Inclosure 
Commissioners  for  England  and  Wales  (a) ;  and  the  said  com- 
mittee shall  be  absolutely  discharged  from  all  liability  in  respect  of 
such  compensation  money,  upon  payment  thereof  into  the  Bank  of 
England  as  hereinbefore  directed. 

(«)  Now  the  Board  of  Agriculture  (52  &  53  Vict.  c.  30). 

17.  As  soon  as  the  said  moneys  shall  have  been  paid  into  the 
bank  as  aforesaid,  the  said  Inclosure  Commissioners,  (a)  or  any 
assistant  commissioner  appointed  or  to  be  appointed  by  them  for 
that  purpose,  shall  proceed  to  ascertain,  determine,  and  award  the 
names  of  the  parties  who  were  entitled  to  such  estates,  rights,  and 
interests  in  the  said  common  and  commonable  lands,  and  the 
amount  or  value  of  their  respective  shares,  rights,  and  interests 
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therein,  and  the  proportionate  amonnt  of  the  price  so  to  be  paid  as  Sect.  17. 
aforesaid  for  such  estates,  rights,  and  interests  to  which  each  party 
so  entitled  as  aforesaid  is  entitled  in  respect  of  his  share,  right,  or 
interest  as  aforesaid  ;  and  the  award  of  the  commissioners  under 
their  common  seal,  or  assistant  commissioner  in  writing  under  his 
hand  and  seal,  shall  be  binding  on  all  parties  claiming  such  estates, 
rights,  and  interests  as  aforesaid  ;  and  for  the  purpose  of  ascer- 
taining the  rights  and  interests  of  such  parties  as  aforesaid  it  shall 
be  lawful  for  the  said  Inclosure  Commissioners  (a)  or  assistant 
commissioner  to  call  such  meetings  as  they  or  he  shall  think  fit  of 
all  persons  having  or  claiming  any  such  rights  or  interests  in  the 
said  common  and  commonable  lands  as  aforesaid,  at  such  time  and 
place  as  the  said  commissioners  or  assistant  commissioner  shall 
think  fit,  so  as  the  same  shall  be  appointed  by  a  public  notice 
thereof  in  writing,  to  be  affixed  at  least  twelve  days  before  such 
meeting  on  the  principal  outer  door  of  the  parish  church  in  which 
such  land  or  any  part  is  situate,  and  to  be  inserted  in  one  of  the 
public  newspapers  published  or  generally  circulated  in  the  county 
in  which  such  land  is  situate,  and  at  such  meeting  the  said  com- 
missioners or  assistant  commissioner  do  and  shall  proceed  to 
examine  into  and  ascertain  all  and  every  the  claims  which  shall 
be  made  or  put  forward  in  respect  of  any  such  rights  or  interests 
as  aforesaid,  and  the  relative  and  proportionate  value  of  the 
estates,  rights,  and  interests  of  any  person  or  persons  claiming  to 
be  entitled  thereto,  and  for  that  purpose  do  and  may  employ  any 
Taluer  or  surveyor,  and  call  for  and  receive  such  records,  deeds, 
and  writings,  and  such  other  proof  or  evidence,  as  the  said  com- 
missioners or  assistant  commissioner  may  think  fit  ;  and  they  and 
he  are  and  is  hereby  authorised  and  required  to  take  the  testimony 
of  any  witnesses  upon  oath  (which  oath  they  and  he  are  and  is 
respectively  hereby  empowered  to  administer),  or  to  take  the 
aflSrmaiion  of  such  witnesses  in  cases  where  affirmation  is  allowed 
by  law  instead  of  oath. 

(a)  Now  the  Board  of  Agriculture  (62  &  63  Vict.  c.  30). 

In  a  case  where  the  plaintiff  claimed  the  whole  of  the  sum  paid  to  the 
committee  as  the  person  solely  entitled  to  the  coimnonable  rights^  and 
brought  an  action  to  recover  the  same,  it  was  held  that  s.  104  of  the  Lands 
Clauses  Consolidation  Act,  1846,  and  this  Act,  provided  the  proper  machinery 
to  determine  who  were  the  parties  entitled,  and  that  if  the  committee  were 
willing  to  proceed  under  these  sections  the  court  had  no  jurisdiction  to 
intervene  {Richards  v.  De  Wintan;  Richards  v.  Evatis,  [1901]  2  Ch.  666). 
On  appeal  this  case  was,  by  agreement,  referred  to  a  person  to  be  named 
by  the  parties  to  hold  an  inquiry  as  to  the  persons  entitled  to  the  fund,  and 
the  nature  of  their  interests,  and  the  case  was  ordered  to  stand  over 
generally  (  [1902]  W.  N.  113).  The  arbitrator  found  that  aU  the  owners  of 
freehold  farms  in  the  parish  were  entitled,  and  on  that  finding  the  appeal 
was  dismissed  (  [1903]  1  Ch.  507). 
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Sect.  18. 

Costs  of  com- 
missioners 
to  be  paid 
out  ot  the 
money  paid 
in,  and  the 
residue 
divided 
among  the 
parties  inte- 
rested. 


18.  All  the  costs  and  expenses  of  the  said  Inclosure  Commis- 
sioners (a)  and  assistant  commissioner,  and  of  any  valuer  or 
surveyor  employed  by  them  or  him  under  the  provisions  herein- 
before contained,  shall  in  the  first  place  be  paid  out  of  such 
compensation  moneys,  and  the  residue  of  the  said  moneys  shall  be 
paid  and  divided  between  and  amongst  the  said  several  parties  to 
be  named  in  the  said  award,  and  in  the  shares  and  proportions 
to  be  ascertained  and  set  forth  in  such  award. 

(a)  The  Board  of  Agriculture. 


Where 
parties 
entitled  are 
entitled  for 
limited  inte- 
rests only, 
the  shares, 
if  exceeding 
£20,  shall 
be  paid  to 
trustees. 


Ah  to  sums 
payable  in 
respect  of 
lands  not 
exceeding 


19.  When  it  shall  appear  to  the  commissioners  (a)  or  assistant 
commissioner  that  any  of  the  parties  entitled  to  such  rights  or 
interests  are  only  entitled  thereto  for  a  limited  interest,  then  it 
shall  be  lawful  for  them  or  him,  by  their  or  his  award,  to  direct 
that  the  moneys  to  be  paid  in  respect  of  such  right  or  interest, 
where  the  same  shall  exceed  twenty  pounds,  shall  be  paid  to  the 
trustees  acting  under  the  will,  conveyance,  or  settlement  under 
which  such  person  having  such  limited  interest  shall  be  interested 
in  such  rights  or  interests,  and  where  there  are  no  trustees,  then 
into  the  hands  of  trustees  to  be  appointed  under  the  hands  and 
seal  of  the  commissioners,  to  be  held  by  them  on  trusts  similar  to 
the  uses  or  trusts  to  which  such  rights  or  interests  had  been 
immediately  before  the  payment  of  such  moneys  into  the  bank 
subject  to,  or  as  near  thereto  as  the  said  commissioners  or  assistant 
commissioner  can  ascertain  ;  and  the  receipts  of  any  trustees  to 
whom  any  such  moneys  shall  be  paid  as  aforesaid  shall  be  good 
and  sufficient  discharges  for  the  same  :  Provided  always,  that  the 
payment  of  all  such  sums  shall  from  time  to  time  be  subject  to 
such  rules  and  regulations,  for  the  purpose  of  ensuring  the  pay- 
ment thereof  to  the  person  or  persons  duly  entitled  to  receive  the 
same,  as  the  said  commissioners  shall  by  any  order  direct. 

(a)  The  Board  of  Agriculture. 

20.  Ill  aH  cases  where  the  sum  payable  by  virtue  of  such 
award  in  respect  of  any  estate,  right,  or  interest  shall  not  exceed 
twenty  pounds,  and  the  person  entitled  to  such  estate,  right,  or 
interest  shall  be  under  any  disability  or  incapacity,  such  sum  shall 
and  may  be  paid  to  the  guardian,  committee,  or  husband  of  such 
person  ;  and  where  any  such  person  shall  have  a  limited  interest 
only  in  such  estate,  right,  or  interest,  the  whole  of  such  sum  shall 
and  may  nevertheless  be  paid  to  the  person  having  such  limited 
interest,  to  his  or  her  guardian,  committee,  or  husband,  as  the 
case  may  be. 
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THE   COAST-GUARD   SEEVICE  ACT,   1856. 
(19  &  20  Vict.  c.  83.) 

An  Act  to  provide  for  the  better  defence  of  tlie  coasts  of  the  realm, 
arid  the  more  ready  manmng  of  the  navy ;  and  to  transfer  to  tlie 
Admiralty  the  government  of  the  coast-guard, 

[29th  July  1856.] 

Besides  the  powera  given  by  this  Act,  s.  7  of  the  Lands  Glauses  Act,  1860, 
potU,  enables  the  Secretary  of  State  for  War  to  use  all  or  any  of  the  powers 
and  provisions  of  the  Lands  Clauses  Acts  for  the  purchase  or  acquisition  of 
lands  wanted  for  the  service  of  the  Admiralty  or  War  Department,  or  for 
the  defence  of  the  realm.  And  see  also  the  Naval  Works  Act,  1895,  s.  2, 
po9i.  The  powers  given  to  the  Admiralty  by  this  Act  do  not,  however, 
appear  to  be  affected. 


4.  All  lands  held  for  the  purposes  of  the  existing  coast-guard  Lands  held 
service  under  the  authority  of  any  Act  or  otherwise,  and  all  other  coast^^arS 
property  whatsoever  held,  possessed,  or  used  for  the  like  pur- service  to 
poses,  shall,  from  and  after  such  day  as  shall  be  named  by  the  Admiralty. 
Treasury  as  aforesaid,  become  and  be  vested  in  and  be  the  pro- 
perty of  the  Admiralty,  in  trust  for  her  Majesty,  for  the  public 
service  ;    and   the   Admiralty   may   from   time  to  time  sell,  ex- 
change, or  otherwise  dispose   of,   to  such  persons  as  they  shall 
thmk  fit,  any  lands  which  may  become  vested    in  them  under 
the  authority  of  this  Act,  or  in  the  exercise  of  the  powers  thereby 
given ;  and  the  moneys  payable  on  or  by  reason  of  such  sales, 
exchange,  or  disposal  shall  be  paid  to  her  Majesty's  Paymaster- 
General  for  the  time  being  (or  to  such  other  person  as  the  said 
Paymaster-General  shall  appoint) ;  and  the  receipt  of  such  Pay- 
master-General (or  other  person)  endorsed  on  the  conveyance  or 
assignment  shall  be  an  effectual  discharge. 

Lauds. — It  is  provided  that  lands  shall  include  all  lands,  tenements,  and 
hereditaments,  and  every  estate,  right,  title,  and  interest  therein,  but  the 
definition  will  now  be  that  given  in  the  Interpretation  Act,  1889,  which, 
unless  the  contrary  intention  appears,  is  the  meaning  to  be  given  to  lands  in 
every  Act  passed  after  the  year  1850.  By  that  Act  it  is  provided  that  *'  the 
expression  *  land  *  shall  include  messuages,  tenements,  and  hereditaments, 
houses,  and  buildings  of  any  tenure."  See  note,  ^^  Lands,''  to  s.  3  of  the 
Lands  Clauses  Consolidation  Act,  1845,  ajitej  p.  5. 
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Sect.  5. 

Power  to 
Admiralty 
to  acquire 
lands  for 
coastguard 
stations. 


5.  The  Admiralty  may  from  time  to  time,  by  any  writing 
under  their  hands,  authorise  any  person  to  survey  and  mark 
out  any  lands,  not  exceeding  three  acres  at  or  for  any  one 
coast-guard  station,  which  may  be  wanted  for  the  purposes  of 
the  coast-guard  service,  with  all  necessary  ways  unto  and  from 
the  same,  and  may  authorise  any  person,  by  warrant,  to  treat  and 
agree  with  the  proper  parties  for  the  purchase  of  such  lands,  or 
the  possession  thereof ;  and  the  sections  of  the  Act  passed  in  the 
seventeenth  year  of  the  reign  of  her  present  Majesty,  chapter  one 
hundred  and  seven  (a),  numbered  respectively  from  three  hundred 
and  thirty-six  to  three  hundred  and  forty-five  (each  inclusive),  and 
all  sections  of  other  Acts  therein  mentioned,  shall  be  and  are 
hereby  incorporated  with  this  Act ;  and  whenever  in  any  of  the 
sections  of  any  Act  so  hereby  incorporated  the  expression  "  the 
Treasury,"  or  the  expression  "the  Commissioners  of  Customs," 
shall  occur,  each  of  such  expressions  shall  for  the  purposes  of  this 
Act  be  deemed  and  taken  to  mean  the  Admiralty  ;  and  whenever 
in  any  of  such  sections  the  expression  ''the  oflBcers  of  customs" 
shall  occur,  such  expression  shall  for  the  purposes  of  this  Act  be 
deemed  and  taken  to  mean  officers  of  the  coast-guard. 

(a)  AfiUy  p.  390.     And  see  note  to  s.  342,  anU,  p.  394. 
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THE    LANDS    CLAUSES    CONSOLIDATION 

ACTS  AMENDMENT  ACT,    1860. 

(23  &  24  Vict  c.  106.) 

An  Act  to  amend  the  Lands  Clauses  Consolidation  Actj  1845, 
in  regard  to  sales  and  compensation  for  land  by  way  of  a 
rentcharge^  annual  feu  duty  or  ground  annual^  and  to  enable 
her  Majesty's  principal  Secretary  of  State  for  the  War 
Department  to  avail  himself  of  the  powers  and  provisions 
contained  in  tlie  same  Acts,  [20th  August  I860.] 

[^WhereoM  it  is  expedient  to  extend  the  provisions  of  the  Xam2j  8  &  9  Vict. 
Clauses  Consolidation  Actj  1845,  in  regard  to  sales  of  land,  or  °-  ^^• 
compensation  for  damages,  in  consideration  of  an  annual  rentcliarge, 
annual  feu  duty  or  ground  annual,  and  to  enable  her  Majesty*s 
principal  Secretary  of  State  for  the  War  Department  to  avail 
himself  of  the  powers  and  provisions  contained  in  the  same  Act  for 
the  purchase  of  lands  wanted  for  the  service  of  the  War  Department 
or  for  the  defence  of  the  realm :  Be  it  enacted  by  the  Queen^s  most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  :'\ 

Repealed  by  the  Statute  Law  Bevimon  Act,  1892  (55  &  56  Yict.  c.  19). 

1.  \_So  much  of  the  tenth  section  of  the  Lands  Clauses  Consoli-  Part  of  s.  10 
dation  Act,  1845(a),  as  provides  that,  save  in  tlie  case  of  lands  'j/'Acrrepealed 
which  any  person  is  seised  in  fee  or  entitled  to  dispose  absolutely  for 

their  own  benefit,  the  consideration  to  be  paid  for  any  lands,  or 
for  any  damage  done  thereto,  shall  be  in  a  gross  sum,  is  hereby 
repealed."] 

(a)  Ante,  p.  23. 

Bepealed  by  the  Statute  Law  Revision  Act,  1875  (38  &  39  Yict.  c.  66). 

2.  The  power  to  sell  and  convey  lands  in  consideration  of  an  Sections  10 
annual  rentcharge  provided  by  the  tenth  section  of  the  said  Act  (a),  ^cited  Act 
and  the  power  to  recover  such  rentcharge  provided  by  the  eleventh  aa  to  power 
section  (6)  of  the  said  Act,  are  hereby  extended  to  all  cases  of  sale  i^^^  |q^  ^ 
and  purchase  or  compensation  under  the  said  Act  where  the  parties  annual  rent- 
interested  in  .such  sale,  or  entitled  to  such  compensation,  are  under  to^over, 
any  disability  or  incapacity,  and  have  no  power  to  sell  or  convey  extended  to 
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Sect.  2. 

all  saleifl,  etc. , 
where  parties 
are  iinaer 
dieability. 


Lakds  Clauses  Consolidation  Acts  Amendment  Act,  186( 

such  lands,  or  to  receive  such  compensation,  except  under  tl 
provisions  of  the  said  Act. 

(o)  Ante,  p.  23. 
(6)  AnU,  p.  24. 


directed  in 
the  ninth 
section  of 
recited  Acts. 


Similftr  3,  The  power  to  sell  and  convey  lands  in  considehation  of  j 

rognrdTto^      annual  feu  duty  or  ground  annual,  under  the  tenth  section  of  t 

lands  sold       Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  and  the  pow 

of8&9Vict.  ^  recover  such  annual  feu  duty  or  ground  annual,  are  herel 

^'  *9-  extended  to  all  cases  of  sale  or  purchase  or  compensation  und 

the  said  Act,  where  the  parties  interested  in  such  sale  are  und 

any  disability  or  incapacity,  and  have  no  power  to  sell  or  convi 

such  lands,  or  to  receive  such  compensation,  except  under  tl 

provisions  of  the  said  Act. 

Amount  of  4.  In  every  case  of  such  sale  or  compensation  by  any  parti 

tr^bu  settfed  ^^^^^  ^^^^  parties  seised  in  fee  or  entitled  to  dispose  absolutely 
in  manner  the  lands  SO  sold  or  damaged,  the  amount  of  such  rentcharj 
annual  feu  duty  or  ground  annual,  hereinbefore  mentioned,  shj 
be  settled  in  the  manner  directed  in  the  ninth  section  of  each 
the  said  Acts  respectively :  Provided,  that  the  amount  of  sm 
annual  rentcharge,  annual  feu  duty  or  ground  annual,  shall  in  i 
case  be  less  than  one-fourth  part  greater  than  the  net  annual  re 
received  by  the  parties  beneficially  interested  in  such  lands,  up( 
an  average  of  the  last  seven  years  ;  and  that  a  charge  of  five  p 
cent,  on  the  gross  sum  estimated  or  fixed  as  aforesaid  by  way 
compensation  for  any  damage  that  may  be  done  to  the  said  Ian 
shall  in  all  such  cases  be  added  to  and  shall  form  a  part  of  t 
said  rentcharge,  annual  feu  duty  or  ground  annual  ;  and  that  i 
fine,  foregift,  grassum,  premium,  or  other  consideration  in  i 
nature  thereof,  shall  be  paid  or  taken  in  respect  of  the  Ian 
so  sold  or  damaged,  other  than  the  annual  rentcharge,  annual  f 
duty  or  ground  annual,  made  payable  for  such  lands  :  Provid 
also,  that  such  rentcharge  shall  be  and  remain  upon  and  for  t 
same  uses,  trusts,  and  purposes  as  those  upon  which  the  rents  a: 
profits  of  the  land  so  conveyed  stood  settled  or  assured  at 
immediately  before  the  conveyance  thereof,  and  shall  be  a  fii 
charge  on  the  tolls  and  rates,  if  any,  payable  under  the  sped 
Act. 


If  lamh  5.  In  case  the  promoters  of  the  undertaking  shall  be  empowere 

tylvTv  of       ^y  ^^y  ^^^  o^  -^c^s  relating  thereto,  to  be  passed  after  the  passii 
rentcharge,     of  this  Act,  to  borrow  money  to  an  amount  not  exceeding  a  pr 
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scribed  sum,  then  in  the  event  of  the  promoters  of  the  undertaking    .  Sect.  6, 

agreeing  at  any  time  after  the  passing  of  this  Act  with  any  person, , 

under  the  powers  of  this  Act  and  of  either  of  the  Acts  hereinbefore  powers  to  be 

mentioned,  or  of  either  of  the  said  Acts  only,  for  the  purchase  of  J|^^-^  §^^' 

any  lands  in  consideration  of  the  payment  of  a  rentcharge,  annual 

feu  duty  or,  ground  annual,  the  powers  of  the  promoters  of  the 

undertaking  for  borrowing  money  shall  be  reduced  by  an  amount 

equal  to  twenty  years  purchase  of  any  rentcharge,  annual  feu  duty 

or  ground  annual,  so  for  the  time  being  payable. 

6.  The  'clauses   contained  in  the   Lands   Clauses   Consolidation  Certain 
Act^  1845,  relating  to  tite  purchase  of  lands  hy  agreement,  and  to  ^^  s^ict. 
agreements  for  sale  and  conrei/ances,  saleSy  and  releases  of  any  lands  c  18, 

and  hereditaments,  or  any  estate  or  interest  therein,  by  parties  under  purchases  of 
disability,  sliall  extend  and  be  applicable  to  all  purchases  of  land  and  Jand,  etc., 
hereditaments  for  public  purposes  wluch  sliall  be  liereafter  made  by  purposes. 
the  council  of  any  city  or  borough,  with  the  sanction  of  tlie  [CommiV 
sioners  of  her  Majesty^ s^  (a)    Treasury,  under  the  powers  for  tliat 
purpose   contained  in   the  Municipal    Corporation  Mortgages,   etc. 
Act,  1860. 

Repealed  except  as  to  Ireland  by  the  Municipal  Corporations  Act,  1882 
(45  &  46  Yict.  c.  50),  s.  5.  It  is  substantially  re-enacted  by  s.  107  of  that 
Act,  the  Local  Grovemment  Board  being  substituted  for  the  Treasury  by 
51  &  52  Vict.  c.  41,  s.  72. 

(a)  These  words  in  brackets  are  repealed  generally  by  55  &  56  Yict.  c.  19 
(the  Statute  Law  Revision  Act,  1892),  which  also  again  repeals  the  whole 
section  as  regards  England. 

7.  For  the  purchase  or  acquisition  of  any  messuages,  lands,  Power  to 
tenements,    and    hereditaments   wanted    for   the   service   of    the  wl^toTse^' 
Admiralty  or  of  the  War  Department  or  for  the  defence  of  the  powers  given 
realm,  it  shall  be  lawful  for  her  Majesty's  principal  Secretary  of  ^  5^™r*!^" 
State  for  the  War  Department  for  the  time  being  to  use  all  or  any  takinos  by 
of  the  powers  and  provisions  by  the  Lands  Clauses  Consolidation  ^  ^^ 

Act,  1845,  and  by  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845,  given  to  promoters  o£  the  undertaking,  as  therein 
mentioned  ;  and  for  such  purposes  the  said  principal  secretary  shall 
be  deemed  and  taken  to  be  the  promoters  of  an  undertaking  within 
the  meaning  of  the  said  Act ;  and  all  the  powers  and  provisions 
thereof  shall,  if  used  by  her  Majesty's  principal  Secretary  of  State 
for  the  War  Department,  be  treated  as  if  they  were  contained  in 
the  fifth  and  sixth  Victoria,  chapter  ninety-four  (a),  for  the  purpose 
of  being  used  and  made  available  by  the  principal  oflBcers  of  her 
Majesty's  ordnance,  and  had  been  transferred  to  the  said  principal 
Secretary  for  the  time  being  by  the  eighteenth  and  nineteenth 
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Sect.  7.  Victoria,  chapter  one  hundred  and  seventeen  (^),  for  the  purposi 
aforesaid  :  Provided  always,  that  nothing  herein  contained  sha 
authorise  any  purchase  otherwise  than  by  agreement  of  any  lan( 
except  according  to  the  provisions  of  the  twenty-third  section  < 
the  said  Act  of  the  fifth  and  sixth  Victoria  (a),  or  prejudice  or  aflFe 
the  powers  and  authorities  of  the  said  principal  Secretary  for  tl 
time  being  under  the  said  last-mentioned  statutes,  or  either  ( 
them. 

(a)  The  Defence  Act,  1842. 

(b)  The  Ordnance  Board  Transfer  Act,  1855. 

The  principal  powers  given  to  officers  of  the  State  to  take  lands  for  tl 
purposes  of  national  defence,  are  as  follows  : 

I.  By  the  Admiralty — 

The  Admiralty  (Signal  Stations)  Act,  1815  (55  Geo.  3,  c.  128).     Si 

Appendix. 
The  Coast-Guard  Service  Act,  1856  (19  &  20  Vict.  c.  83),  ante,  p.  33 
The  Admiralty  Lands  and  Works  Act,  1864  (27  &  28  Vict.  c.  57),  pot 
The  Naval  Works  Act,  1895  (58  &  59  Vict.  c.  35),  post. 

II.  By  the  War  Office— 

The  Defence  Act,  1842  (5  &  6  Vict.  c.  94),  and  various  Acts  extendic 
the  powers  given  by  that  Act.  See  this  Act  in  the  Appendix,  an 
the  notes  thereto. 

The  Military  Lands  Act,  1892  (55  &  56  Vict.  c.  43),  post,  as  amende 
by  the  Military  Lands  Act,  1900  (63  &  64  Vict.  c.  56). 

Acts  for  specific  purposes  connected  with  the  Admiralty  and  other  office 
also  incorporate  the  Lands  Clauses  Acts,  as,  for  example,  the  Public  Office 
Sites  Act,  1882  (45  &  46  Vict.  c.  32),  and  the  Military  Forces  Localizatio 
Act,  1872  (35  &  36  Vict.  c.  68). 


Tills  Act  and 
8  &  9  Vict. 
€c.  ISaod  19 
to  be 
cormtrued 
together. 


8.  This  Act  shall  be  read  and  construed  as  part  of  the  sai 
Lands  Clauses  Consolidation  Act,  1845,  or  of  the  Lands  Clause 
Consolidation  (Scotland)  Act,  1845,  in  all  matters  in  which  i 
relates  to  the  said  Acts  respectively  ;  and  in  citing  this  Act  i 
other  Acts  of  Parliament,  and  in  legal  instruments,  it  shall  b 
sufficient  to  use  the  expression  of  "  The  Lands  Clauses  Consolids 
tion  Acts  Amendment  Act,  1860." 
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THE  LAND  DKAINAGE  ACT,   1861. 
(24  &  25  Vict.  c.  133.) 

An  Act  to  amend  the  Law  relating  to  the  drainage  of  land  for 
agricidtural  purposes.  [6th  August  1861.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the 
drainage  of  land  for  agricultural  purposes :  Be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : 

It  is  outside  the  scope  of  this  Work  to  deal  at  any  length  with  the  powers 
of  commissioners  of  sewers  and  others  to  make,  repair,  and  improve  water- 
courses and  outfalls,  to  build  embankments,  and  generally  to  do  acts  necessary 
for  the  prevention  of  floods.  The  principal  statutes  in  force  authorising 
such  works  to  be  done  are  : 

The  BiU  of  Sewers  (23  Hen.  8,  c.  5). 

The  Sewers  Act,  1833  (3  &  4  Will.  4,  c.  22). 

The  Sewers  Act,  1841  (4  &  5  Vict.  c.  45). 

The  Land  Drainage  Act,  1847  (10  &  11  Vict.  c.  38). 

The  Land  Drainage  Act,  1861  (24  &  25  Vict.  c.  133). 

Powers  are  given  to  commissioners  of  sewers  by  the  Sewers  Act,  1833 
(ss.  24 — 40),  post,  to  purchase  or  take  land  for  the  purpose  of  maintaining 
or  improving  existing  works,  and  provisions  are  therein  made  for  the  assess- 
ment and  payment  of  compensation,  but  no  power  is  given  to  purchase  or 
take  lands  for  new  works. 

As  that  Act  was  prior  to  the  Lands  Clauses  Consolidation  Act,  1845,  the 
provisions  as  to  taking  land  and  for  ascertaining  the  compensation  are  con- 
tained in  that  Act.  They  are  somewhat  diiferent  from  those  in  the  Lands 
Clauses  Acts  and  will  be  found  in  the  Appendix.  It  is  the  first  general  Act 
enabling  land  to  be  taken  for  this  purpose. 

The  Land  Drainage  Act,  1847,  enables  owners  of  land  to  execute  drainage 
works  upon  neighbouring  land,  upon  an  order  of  the  Board  of  Agriculture. 
See  note  to  s.  83,  infra. 

The  Land  Drainage  Act,  1861,  appears  to  contain  certain  provisions  in 
substitution  for  the  powers  contained  in  these  last-mentioned  statutes,  and 
it«  provisions  will  probably  be  followed  in  most  cases,  but  by  s.  60,  it  is 
expressly  provided  that  all  powers  given  by  Part  I.  of  this  Act  shall  be 
deemed  in  addition  to  and  not  in  derogation  of  any  other  powers  conferred 
on  commissioners  of  sewers  by  Act  of  Parliament,  law,  or  custom ;  and 
these  other  powers  may  be  exercised  as  if  this  Act  had  not  passed. 

The  Public  Health  Act,  1875,  s.  327  (1),  provides  that  nothing  in  that 
Act  shall  authorise  any  local  authority  to  interfere  with  any  of  the  works 
of  commissioners  of  sewers,  without  their  written  consent.  Section  13, 
which  vests  sewers  in  the  local  authority,  excludes  those  made  by  other 
authorities  or  by  other  persons  under  statutory  powers. 
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Act  to  apply 
to  England 
only. 
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Preliminary. 

1,  This  Act  may  be  cited  for  all  purposes  as  the  Lane 
Drainage  Act,  1861. 

2.  This  Act,  in  so  far  as  the  same  relates  to  commissions  o 
sewers,  shall  include  any  commission  of  sewers  granted  by  hei 
Majesty,  and  for  the  time  being  in  force,  whether  such  commissioi 
is  or  is  not  granted  in  pursuance  of  this  Act,  or  has  or  has  no 
been  granted  pre^4ously  to  this  Act,  and  in  so  far  as  the  sani< 
relates  to  commissioners  of  sewers,  shall  include  commissioner 
acting  under  any  such  commission  as  aforesaid  ;  but  it  shall  no 
extend  to  Scotland  or  Ireland,  or  to  any  part  of  the  metropolis,  a: 
defined  by  the  Act  passed  in  the  session  holden  in  the  eighteentl 
and  nineteenth  years  of  the  reign  of  her  present  Majesty,  chapte 
one  hundred  and  twenty,  intituled  an  Act  for  the  better  loca 
management  of  the  metropolis  (a). 

{a)  The  Metropolis  Management  Act,  1855. 

Navigable  rivers  are  usually  managed  by  conservators  or  commissioner 
under  private  Acts  and  are  exempted  from  the  jurisdiction  of  commissioners 
Certain  local  districts  are  also  exempted.  See  Kennedy  and  Sanders  oi 
Land  Drainage,  p.  70. 


Definition 
of  terms. 


3.  "  Watercourse "  shall  include  all  rivers,  streams,  drains 
sewers,  and  passages  through  which  water  flows  : 

"  Person "  shall  include  any  body  of  persons,  corporate  oi 
unincorporate,  unless  there  is  something  in  the  context  incon< 
sistent  therewith  : 

**  Owner,"  as  used  throughout  this  Act,  except  where  it  v. 
otherwise  defined  in  the  provisions  relating  to  rating,  shall  hav< 
the  same  meaning  as  it  has  in  the  Lands  Clauses  Consolidatioi 
Act,  1845  (a). 

(a)  Section  3,  ante,  p.  4. 

PART  I. 

Commissions  of  Sewers. 


Sections  4 — 13  deal  with  the  issue  of  a  commission  of  sewers  and  th< 
assignment  of  new  limits  of  jurisdiction. 

Section  14  provides  that  a  commission  once  issued  shall  continue  unti 
superseded  by  her  Majesty. 

Section  15  provides  as  to  a  quorum. 
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6.  The  following  persons  shall  be  deemed  to  be  proprietors  for     Sect.  6. 
the  purposes  of  this  Act  ;  that  is  to  say,  Definition  of 

(1)  Any  person  entitled  for  his  own  benefit,  at  law  or  in  equity,  ^ 

for  an  estate  in  fee,  to  the  possession  or  receipt  of  the 
rents  and  profits  of  any  freehold  dr  copyhold  land, 
whether  such  land  is  or  not  subject  to  incumbrances  : 

(2)  Any  person  absolutely  entitled  in  possession,  at  law  or  in 

equity,  for  his  own  benefit,  to  a  beneficial  lease  of  land 
of  which  not  less  than  twenty-five  years  are  unexpired, 
whether  such  land  is  or  not  subject  to  incumbrances  ; 
but  no  lease  shall  be  deemed  to  be  a  beneficial  lease, 
within  the  meaning  of  this  Act,  if  the  rent  reserved 
thereon  exceeds  one-third  part  of  the  fuU  annual  value 
of  the  lands  demised  by  such  lease : 

(3)  Any  person  entitled   under  any  existing  or  future  settle- 

ment, at  law  or  in  equity,  for  his  own  benefit,  and  for 
the  term  of  his  own  life,  or  the  life  of  any  other  person, 
to  the  possession  or  receipt  of  the  rents  and  profits  of 
land  of  any  tenure,  whether  subject  or  not  to  incum- 
brances, in  which  the  estate  for  the  time  being  subject 
to  the  trusts  of  the  settlement  is  an  estate  for  lives  or 
years  renewable  for  ever,  or  is  an  e^te  renewable  for  a 
term  of  not  less  than*  sixty  years,  or  is  an  estate  for 
a  term  of  years  of  which  not  less  than  sixty  are  unex- 
pired, or  is  a  greater  estate  than  any  of  the  foregoing 
estates  : 

(4)  The  word   "settlement,"   as    herein    used,    shall   'include 

any  Act  of  Parliament,  will,  deed,  or  other  assurance, 
whereby  particular  estates  or  particular  interests  in 
land  are  created,  with  remainders  or  interests  expectant 
thereon  : 

(5)  Any  body  corporate,  any  corporation  sole,  any  trustees  for 

charities,  and  any  commissioners  or  trustees  for  ecclesi- 
astical, collegiate,  or  other  public  purposes,  entitled 
at  law  or  in  equity,  in  the  case  of  freehold  estates  or 
copyhold  estates  in  fee,  and  in  the  case  of  leasehold 
estates  to  a  lease  for  an  unexpired  term  of  not  less  than 
sixty  years. 
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Bionere. 


(2) 


Sect  16. 

General  Power  of  Commissioners. 

of pl^wenTof        ^^-  ■'•^^  powers  of  commissioners  of  sewers  acting  within  the 
conimis'         jurisdiction  shall  extend  to  the  following  acts  : 

(1)  To  cleansing,  repairing,  or  otherwise  maintaining  in  a  di 
state  of  efficiency  any  existing  watercourse  or  outfall  f 
water,  or  any  existing  wall  or  other  defence  again 
water,  hereinafter  referred  to  under  the  expressic 
"  maintenance  of  existing  works  "  : 
To  deepening,  widening,  straightening,  or  otherwi 
improving  any  existing  watercourse  or  outfall  for  wate 
or  removing  mill  dams,  weirs,  or  other  obstructions 
watercourses  or  outfalls  for  water,  or  raising,  widenin 
or  otherwise  altering  any  existing  wall  or  other  defen 
against  water,  hereinafter  referred  to  under  the  exprc 
sion  "  improvement  of  existing  works  "  : 

(3)  To  making  any  new  watercourse  or  new  outfall  for  wat< 
or  erecting  any  new  defence  against  water,  to  erectii 
any  machinery  or  doing  any  other  Act  not  hereinbefo 
referred  to,  required  for  the  drainage,  necessary  supp 
of  water  for  cattle,  warping,  or  irrigation  of  the  ar 
comprised. within  the  limits  of  their  jurisdiction,  herei 
after  referred  to  under  •the  expression  "  the  constructi< 
of  new  works  "  : 

Provided, 

(1)  That  no  person  shall  by  virtue  of  this  Act  be  compell 
to  execute  at  his  own  expense  any  works  which  he  wou 
not  have  been  compelled  to  execute  if  this  Act  had  n 


(2)  That  no  work  shall  be  deemed  to  be  a  new  work  that  is 

substitution  for  an  old  one,  in  cases  where  such  old  wo 
is  so  much  out  of  repair  or  so  inefficient  as  to  make 
expedient  to  construct  a  new  work  in  place  thereof : 

(3)  That  full  compensation  shall  be  made  for  all  injury  sustain 

by  any  person  by  reason  of  the  exercise  by  the  commi 
sioners  of  the  above  powers  : 

(4)  That  the  exercise  of  the  foregoing  powers  shall  be  subjc 

to  the  restrictions  hereinafter  mentioned. 

Commissioners  of  sewers  are  also  authorised  to  purchase  and  take  Ian 
for  the  purpose  of   improving  existing  works  by  the   Sewers  Act,    18 
(3  &  4  Will.  4,  c.  22),  ss.  24 — 26.     See  Appendix.     No  power  is  given 
that  Act  to  acquire  land  for  new  works.     It  can  only  be  done  compulsorj 
under  this  Act  after  obtaining  the  sanction  of  Parliament. 
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"Full  compenBation  shall  be  made." — For  the  general  principles  of     Sect.  16. 
compensation,  see  the  notes  to  ss.  63  and  68  of  the  Lands  Clauses  Con-        .^^ — 
solidation  Act,  1845,  ante^  pp.  96  and  115.     In  the  notes  to  s.  63  are  discussed        -Note. 
the  principles  of  compensation  when  land  is  taken,  and  in  those  to  s.  68,  the 
principles  when  land  is  injuriously  affected. 

Cf,  also  8. 16  of  the  Bailways  Clauses  Consolidation  Act,  1845,  ante,  p.  290. 

If  commissioners  acting  in  excess  of  their  jurisdiction  do  an  act  which 
injures  a  landowner,  he  will  be  entitled  to  recover  damages,  although  he 
may  in  ignorance  of  the  illegality  have  claimed  compensation  (Feittney  v. 
Lpm  Paring  Commissioners  (1865),  12  L.  T.  (n.8.)  818). 

Where  drainage  commissioners  under  a  private  Act  made  a  sluice,  which 
burst  owing  to  the  negligence  of  their  servants  and  neighbouring  land  was 
injured,  it  was  held  that  the  remedy  was  by  an  action  for  damages  and  that 
the  landowner  was  not  entitled  to  recover  compensation  under  the  Act 
(Coe  V.  Wise  (1866),  L.  R.  1  Q.  B.  711  ;  Collins  v.  The  Middle  Level 
Commissioners  (1869),  L.  B.  4  C.  P.  279). 

As  to  the  liability  of  commissioners  for  injury  caused  by  the  negligent 
manner  in  which  the  authorised  work  is  carried  out,  see  Grocers^  Co.  v. 
Donne  (1836),  3  Scott,  356  ;  Clothier  v.  Webster  (1862),  31  L.  J.  C.  P.  316. 

17.  Th-e  commissioners   shall   not   be   entitled    to   remove   or  Restrictions 
otherwise  interfere  with  any  mill  dam,  weir,  or  other  like  obstrue-  Jfon^.^ 
tion,  whereby  the  level  of  the  water  is  raised  for  any  milling  or 

other  purpose  of  profit,  so  as  to  injuriously  a£Fect  the  supply  of 
water,  otherwise  than  with  the  consent  of  the  owner  of  such  mill 
dam,  weir,  or  other  like  obstruction,  until  the  following  things 
have  been  done  ;  that  is  to  say, 

(1)  Their   right   to   do   so   has    been    determined   in    manner 

hereinafter  mentioned  : 

(2)  Compensation  has   been   made  to  all  parties   entitled   for 

the  injury  which  may    be   caused  by  such  removal  or 
interference. 

18.  For  the  purpose  of  determining  the  right  of  the  commis-  Questions  as 
sioners  to  remove  or  otherwise  interfere  with  any  such  dam,  weir,  remise  any 
or  other  like   obstruction,  there  shall  be  decided,  if  the  owner  obstructions, 
consent,  by  two  or  more  justices  assembled  in  petty  sessions,  but 

if  he  do  not  consent,  by  arbitration,  the  questions  following  ;  that 
is  to  say, 

(1)  Whether  the  proposed  removal  or  interference  is  necessary 

for  the  effectual  drainage  of  land  within  the  jurisdiction 
of  the  commissioners  : 

(2)  Whether  the  proposed  removal  or  interference  will  cause 

any  injury  to  the  owner  : 

(3)  Whether  any  injury  that  may  be  caused  by  the  removal  or 

interference  is  or  is  not  of  a  nature  to  admit  of  being 
fully  compensated  for  by  money. 
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Sect.  19. 

Consequences 
of  determi- 
nation of 
question. 


19.  The  consequence  of  any  such  decision  shall  be  as  folio 
that  is  to  say, 

(1)  If  the  decision  is  that  such  removal  or  interference  is 

necessary  for  the  effectual  drainage  of  the  lands  by 
commissioners,  the  commissioners  shall  not  be  enti 
to  make  the  same  : 

(2)  If  the    decision  is  that   such   removal   or  interferene 

necessary  for  the  purpose  aforesaid,  but  that  the  in; 
to  be  caused  thereby  is  not  of  a  nature  to  be  fully  c 
pensated  for  by  money,  the  commissioners  shall  noi 
entitled  to  make  the  same  : 

(3)  If  the   decision  is  that  such   removal   or   interferene 

necessary,  and  that  any  injury  that  may  be  caused 
be  fully  compensated  by  money,  the  commissioners  s 
be  at  liberty  to  make  the  same,  upon  making  com] 
sation  as  hereinafter  mentioned. 


tained. 

8  &  9  Vict, 
c.  18. 


Amount  of  gQ.  Where  the  decision  is  that  the  commissioners  are  enti 

how^^w--*^"  to  remove  or  interfere  with  any  such  mill  dam,  weir,  or  o 
obstruction,  the  commissioners  shall  take  the  same  steps  ' 
respect  to  compensating  the  parties  interested  as  are  require 
be  taken  by  the  said  Lands  Clauses  Consolidation  Act  by  purcha 
in  cases  where  they  are  authorised  to  purchase  or  take  landi 
special  Act. 

Where  a  corporation  under  a  special  Act  were  authorised  from  tin 
time,  and  as  they  should  think  proper,  to  cleanse  and  otherwise  imf 
a  river,  and  for  such  a  purpose  to  alter  or  remove  the  town  mill  weir 
compensation  being  made  to  all  persons  sustaining  damage,  but  there  I 
no  provision  as  to  taking  land  except  by  agreement,  and  the  corpor 
entered  upon  the  weir  and  removed  part  and  placed  a  permanent  flood 
it  was  held  that  the  remedy  of  the  owner  was  not  to  bring  an  acti< 
restrain  the  corporation  from  so  doing,  but  to  proceed  to  recover  con 
sation  for  the  injury  sustained,  as  the  placing  of  the  floodgate  was  i 
taking  of  land  (Holt  v.  Corporation  of  Rochdale  (1870),  L.  R.  10  Eq.  3( 

Restrictions        Q\^  The  commissioners  shall  not  by  virtue  of  this  Act  pure 
Chase  of  Und.  ^^Y  ^^^^  ^^^  °®^  works,  otherwise  than  by  agreement  with 

owner  thereof,  until  they  have  obtained  the  sanction  of  Parliar 

in  manner  hereinafter  mentioned. 


Publication 
of  notices. 


22.  The  commissioners,  before  applying  for  the  sanctio 
Parliament,  shall  do  as  follows  ;  that  is  to  say, 

(1)  Publish  once  at  the  least  in  the  London  Gazette,  and 
at  least  in  each  of  three  consecutive  weeks  in  some  n 
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paper  circulating  within  the  limits  of  their  commission,  Sect.  22. 
an  advertisement  describing  shortly  the  nature  of  the 
undertaking  in  respect  of  which  the  land  is  proposed  to 
be  taken,  naming  a  place  where  a  plan  of  the  proposed 
undertaking  may  be  seen  at  all  reasonable  hours,  and 
stating  the  quantity  of  land  that  they  require  ; 

(2)  Serve  a  notice  in  manner  hereinafter  mentioned  on  every 
owner  or  reputed  owner,  lessee  or  reputed  lessee,  and 
occupier  of  such  lands,  defining  in  each  case  the  particular 
lands  intended  to  be  taken,  and  requiring  an  answer 
stating  whether  the  person  so  served  assents,  dissents, 
or  is  neuter  in  respect  of  taking  such  lands  ;  such  notice 
to  \ye  served 

By  delivery  of  the  same  personally  on  the  party 
required  to  be  served,  or,  if  such  party  is  absent  abroad, 
to  his  agent  ;  or 

By  leaving  the  same  at  the  usual  or  last  known  place 
of  abode  of  such  party  as  aforesaid  ;  or 

By  forwarding  the  same  by  post  in  a  prepaid  letter, 
addressed  to  the  usual  or  last  known  place  of  abode  of 
such  party. 

23.  Upon  compliance  with  the  provisions  hereinbefore  con- Petition  to 
tained  with  respect  to  advertisements  and  notices,  the  commis- ^^^^VJ® 
sioners  may  present  a  petition  to  the  Inclosure  Commissioners  (a),  sionera. 
The  petition  shall  state  the  land  intended  to  be  taken,  and  the 
pnrposes  for  which  it  is  required.     It  shall  pray  that  the  com- 
missioners may,  with  reference  to  such  land,  be  allowed  to  put  in 

force  the  powers  of  the  said  Lands  Clauses  Consolidation  Act  in 
relation  to  the  compulsory  taking  of  land ;  and  such  prayer  shall 
be  supported  by  such  evidence  as  the  Inclosure  Commissioners  (a) 
require. 

(a)  Now  the  Board  of  Agriculture  (52  &  53  Vict.  c.  30). 

24.  Upon  the  receipt  of  such  petition,  and  upon  proof  to  their  Inquiries  by 
satisfaction  of  the  proper  advertisements  having  been  published  ^onm^ 
and  notices  served,  the  Inclosure  Commissioners  shall  take  such  sioners. 
petition  into  their  consideration,  and  they  may  either  dismiss  the 

same,  or  they  may,  if  they  think  fit,  send  an  inspector  to  the  dis- 
trict in  which  the  land  is  situate,  for  the  purpose  of  making 
inquiry  as  to  the  propriety  of  assenting  to  the  prayer  of  such 
petition. 
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Notice  of 
inquiries. 


Provisional 
onler  by 
luclosure 
Commis- 
sioners to  be 
confirmed  by 
Parliament. 


Expenses  of 
obtaining 
provisional 
order. 
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25.  Before  commencing  his  inquiry  the  inspector  shall  g 
such  notice  as  the  Inclosure  Commissioners  direct,  of  his  intenti 
to  make  the  same,  and  of  a.  time  and  place  at  which  he  will 
prepared  to  hear  all  persons  desirous  of  being  heard  before  h 
on  the  subject-matter  of  such  inquiry. 

26.  Upon  the  completion  of  such  inquiry  the  Inclosure  Co 
missioners  may,  by  provisional  order,  empower  the  commission 
to  put  in  force  with  reference  to  the  land  mentioned  or  referred 
in  such  order  the  powers  of  the  said  Lands  Clauses  ConsoHdat; 
Act  in  relation  to  the  compulsory  taking  of  land  ;  and  it  shall 
the  duty  of  the  Inclosure  Commissioners  as  soon  as  convenien 
may  be  to  take  all  proper  steps  for  the  confirmation  of  such  p 
visional  order  by  Act  of  Parliament,  and  when  so  confirmed 
shall  be  deemed  to  be  a  public  general  Act  of  Parliament,  and 
take  effect  accordingly  ;  but  previous  to  such  confirmation  it  si 
not  be  of  any  validity  whatever. 

27.  All  costs,  charges,  and  expenses  incurred  by  the  Inclosi 
Commissioners  in  relation  to  the  obtaining  any  such  Act  as  afo 
said  shall  be  paid  by  the  commissioners  out  of  the  rates  leviable 
them  in  pursuance  of  this  Act,  and  applicable  to  the  works  wit 
view  to  which  the  provisional  order  was  obtained. 

Provisions  of       28.  Subject  to  the  restrictions  herein  contained,  the  comn 

c.  18  and       sioners  may  purchase  such  lands  or  easements  relating  to  lands 

23 & 24 Vict,  they  may  require  for  the  purposes  of  this  Act;  and  the  Lai 

incorporated   tJlauses  Consolidation  Act,  1845,  and  the  Act  amending  the  sai 

with  this        passed  in  the  session  of  the  twenty-third  and  twenty-fourth  years 

the  reign  of  her  present  Majesty,  chapter  one  hundred  and  six  ( 

shall  be  incorporated  with  this  part  of  this  Act,  with  the  excepti 

and  subject  to   the  conditions  hereinafter  contained  ;  that  is 

say, 

(1)  There  shall  not  be  incorporated  with  this  part  of  this  . 
the  sections  and  provisions  of  the  Lands  Clauses  C 
solidation  Act,  1845,  hereinafter  mentioned  ;  that  is 
say,  section  sixteen,  whereby  it  is  provided  that 
capital  is  to  be  subscribed  before  the  compulsory  poi« 
are  to  be  put  in  force  ;  section  seventeen,  whereby  i 
provided  that  the  certificate  of  the  justices  should 
evidence  that  the  capital  has  been  subscribed  ;  the  j 
visions  relating  to  the  entry  upon  lands  by  the  promoi 
of  the  undertaking,  contained  in  sections  eighty-foui 
ninety-one,   both    inclusive  ;   section   one   hundred 
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twenty-three,  whereby  a  limit  of  time  for  the  compulsory     8^ct«  28. 
pnrclmse  of  land  is  imposed  ;  the  provisions  relating  to 
the    manner   of    serving    notices;    and    the    provisions 
relating  to  access  to  the  special  Act : 

(2)  In  the  construction  of  this  part  of  this  Act  and  the  said 
incorporated  Acts  this  part  of  this  Act  shall  be  deemed 
to  be  the  special  Act,  and  the  commissioners  shall  be 
deemed  to  be  the  promoters  of  the  undertaking ;  and  the 
word  "  land  "  or  "  lands  "  shall  include  any  easement  in 
or  out  of  lands. 

(a)  The  Lands  Claoaes  Consolidation  Acts  Amendment  Act,  1860, 
anU,p.  401. 

It  should  be  noted  that  the  word  ''  lands  "  includes  easements,  and  will 
enable  the  commissioners  to  acquire  easements,  if  necessary  ;  but  it  may  be 
doubted  whether,  in  the  absence  of  special  provision  in  the  provisional  order, 
that  it  will  enable  the  commissioners  to  take  possession  of  a  horizontal 
stratum^  for  the  purpose,  for  example,  of  a  tunnel.  See  note  '^  The  word 
^  lands,"*  in  the  notes  to  s.  3  of  the  Lands  Glauses  Consolidation  Act,  1845, 
ante,  p.  5. 

If  the  commissioners  obstruct  or  destroy  an  easement  over  land  which  they 
take,  the  owner  of  the  dominant  tenement  has  no  claim  for  compensation  in 
respect  of  land  taken,  but  his  remedy  is  for  compensation  for  injuriously 
affecting  his  land  under  s.  68.  See  notes  to  s.  18  of  the  Lands  Clauses 
Consolidation  Act,  1845  ;  note,  ^^  Lands,"  afite,  p.  28. 

29.  Previously  to  commencing  any  improvements  in  existing  Notice  to 
works,  or  any  new  works,  where  such  improvements  or  new  works  oerSin'^  ° 
involve  an  expenditure  of  more  than  one  thousand  pounds,  the  works, 
commissioners   shall  cause  plans  of  the   proposed  work  and  an 
estimate  of  the  expense  thereof,  and  of  the  area  within  which  a 
rate  will  be  required  to  be  levied  to  meet  such  expense,  to  be  made, 
together  with  a  list  of  the  names  and  addresses  of  the  persons 
reputed  to  be  proprietors  (a)  of  the  land  within  such  last-mentioned 
area,  with  the  addition  of  the  number  of  acres  of  which   each 
person  is  reputed  to  be  the  proprietor,  and  shall  publish  their 
mtention  to  execute  such  works  two  months  before  commencing 
the  same,  in  manner  following  ;  that  is  to  say. 

By  inserting  in  some  newspaper  circulating  w^ithin  the  limits  of 
their  commission,  once  in  every  week  during  such  period  of 
two  months,  a  notice  explaining  briefly  the  nature  of  the 
work,  the  amount  of  expense  to  be  incurred,  and  the  area  of 
land  within  which  a  rate  is  proposed  to  be  levied  for  meeting 
such  expense,  describing  such  area  by  reference  to  a  deposited 
plan,  or  by  boundaries,  or  in  such  other  manner  as  the  com- 
missioners may  think  best  calculated  to  give  information  of 
their  intention,  and  stating  a  place  within  the  limits  of  their 
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Sect.  29.  commission  at  which  the  plan  and  estimate  of  the  works 

the  list  of  reputed  proprietors  may  be  inspected  at  all  reai 
able  hoars  : 

By  placing  a  copy  of  such  notice  for  three  successive  Sunc 
on  the  church  door  of  the  principal  church  or  some  one  of 
churches  of  the  parish  or  parishes  in  which  such  works  ar 
be  done,  or,  in  the  case  of  any  extra  parochial  place,  of  si 
parish  immediately  adjoining  thereto. 

(a)  See  the  definition  of  "  Proprietors/*  in  s.  6  of  this  Act,  suprOy  p. 


Correction 
of  list  of 
proprietors. 


30.  Any  person  interested  may  at  any  time  before 
expiration  of  such  two  months  as  aforesaid  apply  to  the  c 
missioners  to  correct  the  list  of  reputed  proprietors  by  insertin 
expunging  the  name  of  any  person,  or  by  altering  the  numbc 
acres  appropriated  by  such  list  to  any  proprietor ;  and  the  comi 
sioners  shall  hear  any  application  so  made,  and  shall  amend 
list  accordingly,  and  the  decision  of  the  commissioners  in  res 
of  such  list  shall  be  final  ;  and  at  the  expiration  of  the  perio 
two  months,  or  of  such  further  period  as  the  commissioners  : 
fix  for  the  purpose  of  hearing  any  application  made  within  t 
period  of  two  months,  the  list  as  settled  by  the  commissioners  s 
be  conclusive  evidence  of  proprietorship  for  the  purpose 
ascertaining  the  proportion  of  dissenting  proprietors  as  hereina 
mentioned. 


Dissent  of 
proprietors 
of  one- half 
of  area 
conclusive 
against  new 
works. 


Provision  in 
case  of  no 
proprietor. 


31.  If  within  such  period  of  two  months  the  proprietors  of 
half  of  the  area  of  land  within  which  a  rate  is  according  to 
notice  proposed  to  be  levied  declare  in  wTiting  to  the  commissior 
by  notice  left  at  their  office,  that  they  are  unwilling  that  $ 
work  should  be  executed,  the  commissioners  shall  take  no  fur 
steps  therein  ;  but  if  no  such  declaration  of  dissent  is  made, 
commissioners  may  at  the  expiration  of  such  period  of  two  moi 
commence  the  proposed  work,  and  repay  out  of  the  rates  to 
levied  by  them  within  the  area  all  expenses  incurred,  not  excee( 
the  estimate  published  in  the  notice. 

32.  If  the  commissioners  are  unable  to  discover  the  propri 
of  any  lands,  they  shall  give  notice  to  that  eflfect  in  the  lis 
reputed  proprietors  made  by  them  ;  and  such  land  shall,  in 
event  of  no  proprietor  proving  his  title  to  have  his  name  insei 
in  the  list  before  the  period  hereinbefore  named  for  the  comple 
of  the  list,  be  altogether  excluded  in  any  computation  that  ma] 
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made  of  the  proportion  borne  by  the  dissenting  proprietors  of  any     Sect.  32. 
area  of  land,  as  hereinbefore  provided,  to  the  aggregate  number  of 
the  proprietors  of  such  land. 

33.  Commissioners  of  sewers,  acting  within  their  jurisdiction,  Jury  may 
may,  without  the  presentment  of  a  jury,  make  any  order  in  respect  ^^h  und^^ 
of  the  execution  of  any  work,  the  levying  of  any  rate,  or  doing  certain 
any  act,  which  they  might  but  for  this  section  have  made  with  such  <^°^"^*®°®' 
presentment  ;  subject  to  this  proviso,  that  any  person  aggrieved 
by  any   such   order   made   by   the    commissioners    without    the 
presentment  of  a  jury  may  appeal  therefrom  in  manner  hereinafter 
mentioned. 

Sections  34 — 37  enable  commissioners  to  commute  for  such  sums  of 
money  as  they  think  expedient  the  obligations  of  persons  who  by  reason 
of  tenure  or  otherwise  are  obliged  to  maintain  walls  and  sewers  and  other 
work  within  their  jurisdiction. 

Sections  38 — 41  deal  with  rates. 

Legal  Proceedings, 

42.  Where  any  notice  is  required  to  be  given  by  the  commis-  Notioes  by 

sioners,  such  notice  shall  in  all  cases  be  sufficiently  executed  if  c?™™i8- 

,    ,  ,  ,     1  .     .  ,  .      sioners,  how 

Signed   by    the   clerk   to   the  commissioners  ;    and   every   notice  to  be  signed. 

purporting   to   be    signed   by   such  clerk   shall   be  receivable   in 

evidence  before  all  legal  tribunals,  and  in  all  legal  proceedings, 

without  any  other  proof. 

43.  -AJl  notices  served  by  the  commissioners  on  any  proprietor  Notices 

or  owner  shall,  if  due  service  thereof  has  been  made,  be  binding  on  served  on 

.  .  proprietors, 

all  persons  claiming  by,  from,  or  under  such  proprietor,  or  owner,  etc.,  to  be 

to  the  same  extent  as  if  such  notice  had  been  served  on  such  ^^^JJf  °^ 

last-mentioned  persons  respectively.  claiming 

under  them. 

44.  Except  where  a  special  mode  of  service  is  provided  by  this  Notices  on 
Act,  all  notices  required  to  be  served  by  the  commissioners  upon  owners  to 

be  SGrved 

any  proprietor  or  owner  of  lands  shall  either  be  served  personally  personally, 
on  such  parties,  or  be  left  at  their  last  usual  place  of  abode,  if  any  ^  l®^^  ** 
such  can  after  diligent  inquiry  be  found  ;  but  in  case  any  such  of  abode, 
parties  are  absent  from  the  United  Kingdom,  and  their  last  usual 
place  of  abode  cannot  be  found  after  diligent  inquiry,  such  notices 
shall  be  left  with  the  occupier  of  such  lands,  or  if  there  be  no 
such  occupier,  shall  be  affixed  upon  some  conspicuous  part  of  such 
lands. 

QT.  88.  19  and  20  of  the  Lands  Clauses  Consolidation  Act,  1845,  ante^ 
p.  44,  and  the  notes  thereto. 
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Sect.  45.  45«  If  ft^y  proprietor  or  owner  on  whom  notice  is  to  be  ! 
Notices  to  is  ^  corporation  aggregate,  or  joint  stock  or  other  corapa 
corporations  body  of  proprietors  or  undertakers,  such  notice  shall  be  left 
their  principal  office  of  such  corporation,  company,  or  body,  or 

principal  g^^.^  office  Can  after  diligent  inquiry  be  found,  shall  be  i 
on  some  agent,  if  any,  of  such  corporation,  company,  or  bodj 
if  no  such  officer  or  agent  can  be  found,  it  shall  be  left  wi 
occupier  of  the  lands,  or,  if  there  be  no  such  occupier,  sh 
affixed  on  some  conspicuous  part  of  such  lands. 


office. 


Service  of 
notices  on 
occupiers. 


46.  Except  where  a  special  mode  of  service  is  provided  t 
Act,  all  notices  required  to  be  served  by  the  commissioners 
the  occupier  of  any  land  shall  either  be  served  personally  o] 
or  be  left  at  his  last  usual  place  of  abode,  if  any  such  can 
diligent  inquiry  be  found  ;  and  in  case  he  is  absent  from  the  I 
Kingdom,  and  his  last  usual  place  of  abode  cannot  be  found 
diligent  inquiry,  it  shall  be  affixed  on  some  conspicuous  p 
such  premises. 


Appeal  to 

c[uarter 

sessions. 


47.  Where  any  order,  requisition,  or  rate  has  been  ma 
the  commissioners,  or  any  act  done  by  them,  without  the  pr 
ment  of  a  jury,  in  pursuance  of  the  powers  of  this  Act,  any  ] 
aggrieved  by  such  order,  requisition,  or  rate  may  appeal  i 
court  of  quarter  sessions  against  any  such  order,  requisition 
or  act,  and  the  court  may  confirm,  annul,  or  modify  the 
accordingly  ;  but  no  such  appeal  shall  be  entertained  unles 
made  within  four  months  next  after  the  making  of  such  or 
requisition,  or  the  making  such  rate,  or  the  doing  of  such  ac 
unless  ten  days'  notice  in  writing  of  such  appeal,  previously 
quarter  sessions,  stating  the  nature  and  grounds  thereof,  is  s 
on  the  commissioners,  nor  unless  the  appellant,  within  four 
after  the  service  of  such  notice,  enter  into  recognizances 
two  sufficient  sureties,  before  a  justice  of  the  peace,  condi 
duly  to  prosecute  such  appeal,  and  to  abide  the  order  of  the 
thereon. 


Saving  Clauses  and  Miscellaneous. 
54.  Nothing  in  this  Act  shall  authorise  the  commissions 


Saving  rights 

ol^"ra  and     any  drainage  board  or  owner— 

wharfingers. 


(1)  To  interfere  with  any  sewers  or  other   works  alrea 
hereafter  made  and  used  for  the  purpose  of  dra 
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preserving,  irrigating,  or  improving  land  nnder  any  local     Sect.  54. 
or  private  Act  of  Parliament,  so  as  to  injuriously  affect 
the  same  ; 

(2)  To  interfere   with   any  river,  canal,   dock,   harbour,  lock, 

reservoir,  or  basin,  or  the  supply  of  water  to  any  river, 
canal,  dock,  harbour,  lock,  reservoir,  or  basin,  so  as  to 
injuriously  affect  the  navigation  on  such  river,  canal, 
dock,  harbour,  lock,  reservoir,  or  basin,  or  the  use  or 
maintenance  thereof,  or  to  interfere  with  any  towing- 
path  so  as  to  interrupt  the  traffic  thereof,  in  cases  where 
any  corporation,  company,  undertakers,  commissioners, 
conservators,  trustees,  or  individuals  are  by  virtue  of 
any  Act  of  Parliament  entitled  to  navigate  on  or  use 
such  river,  canal,  dock,  harbour,  lock,  reservoir,  or  basin, 
or  in  respect  of  the  navigation  on  or  use  of  which  river, 
canal,  dock,  harbour,  lock,  reservoir,  or  basin  any 
corporation,  company,  undertakers,  commissioners,  con- 
servators, and  trustees,  or  individuals  are  entitled  by 
virtue  of  any  Act  of  Parliament  to  the  receipt  of  any 
tolls  or  other  dues  ; 

(3)  To  interfere  with  the  works  or  supply  of  water  of  any  body 

or  persons,  corporate  or  unincorporate,  supplying  water 
to  any  town  or  place,  so  as  to  injuriously  affect  the 
same  ; 

(4)  To  execute  any  works  in,  through,  or  under  any  wharves, 

quays,  docks,  harbours,  or  basins,  belonging  to  the 
proprietor  or  proprietors  of  any  inland  navigation  con- 
stituted by  Act  of  Parliament,  or  for  the  use  of  which 
they  are  entitled  by  virtue  of  any  Act  of  Parliament  to 
demand  any  tolls  or  dues  ; 

without  the  consent  of  such  corporation,  company,  undertakers, 
commissioners,  conservators,  trustees,  or  individuals  as  are  herein- 
before in  that  behalf  respectively  mentioned,  such  consent  to  be 
expressed  in  writing,  in  the  case  of  individuals  under  their  hands, 
in  the  case  of  a  corporation  under  their  common  seal,  and  in  the 
case  of  a  company,  undertakers,  commissioners,  conservators,  or 
trustees,  under  the  hand  of  their  clerk  or  other  duly  authorised 
officer  or  agent. 

65.  Nothing  in  this  Act  shall  authorise  the  commissioners  to  Commis- 

divert  any  river  in  such  manner  as  to  injure  or  to  diminish  the  t^Tdivert^^ 

supply  of  water  to  any  harbour,  without  the  consent  of  the*con-  rivera  bo  u 

to  injure 
L.a  2  b  harbouTB. 


w 


418 


Land  Drainage  Act,  1861. 


Bect^^     servators   or  other   authority  having   the   management  of  si 
harbour. 

Power  for  56.  Any  corporation,  company,   undertakers,   commissions 

^uL^^\^  conservators,  trustees,  or  individuals  authorised  by  virtue  of  i 

niisHionera  *^     .  p  .  .  .  "^ 

alter  sewera.   Act  of  Parliament  to  navigate  on  or  use  any  river,  canal,  dc 

harbour,  or  basin,  or  to  demand  any  tolls  or  dues  in  respect  of 

navigation  on  such  river  or  canal,  or  the  use  of  such  dock,  harbc 

or  basin,  may,  at  their  own  expense,  and  on  substituting  ot 

sewers,  drains,  culverts,  and  pipes  equally  effectual,  and  certifie( 

such  by  the  surveyor  of  the  commissioners  or  drainage  board,  t 

up,  divert,  or  alter  the  level  of  sewers,  drains,  culverts,  or  pi 

constructed  by  the  commissioners  or  drainage  board,  and  pass 

under  or  interfering  with  or  with  the  improvement  or  alterai 

of  such  river,  canal,  dock,  harbour,  or  basin,  or  the  towing-patl 

such  river,  canal,  dock,  harbour,  or  basin,  and  do  all  such  mat 

and  things  as  may  be  necessary  for  carrying  into  effect  such  tab 

up,  diversion,  or  alteration. 


Exomptions 
under  local 
Acta 
preserved. 


57.  Nothing  in  this  Act  shall  be  construed  to  make  liabl 
the  control  of  the  commissioners  any  river,  canal,  or  inland  n 
gation,  or  the  cuts,  reservoirs,  feeders,  or  other  works  belong 
thereto,  in  cases  where  such  river,  canal,  or  inland  navigatioi 
now  under  the  provisions  of  any  local  or  private  Act  of  Pai 
ment  exempt  from  such  control. 


Part  II.  comprises  ss.  63 — 71  and  deals  with  elective  drainage  dist 
and  drainage  boards  ;  of  these  s.  67  provides  as  follows  : 


Powers 
of  drainage 
boards. 


67.  AH  powers  by  this  Act  or  by  any  other  Act  of  Parliam 
law,  or  custom  vested  in  or  exerciseable  by  commissioners 
sewers  within  the  limits  of  their  jurisdiction  may,  upon  the  coi 
tution  of  a  drainage  district,  be  exercised  by  the  drainage  boar 
such  district  within  its  limits  ;  and  all  powers  hitherto  exen 
able  by  commissioners  of  sewers  within  such  district  shall  ce; 
subject  to  this  proviso,  that  any  person  aggrieved  by  any  or 
requisition,  or  rate  made  by  the  drainage  board,  or  any  act  c 
by  them,  may  appeal  therefrom  in  the  same  manner  in  whicl 
is  by  this  Act  authorised  to  appeal  against  any  order,  requisil 
or  rate  made  by  the  commissioners,  or  any  act  done  by  them. 
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-Sect.  72. 
PART  III.  

Power  of  Private  Owners  to  procure  Outfalls. 

72.  Any  person  interested  in  land  who  is  desirous  to  drain  the  Application 
same,  and  in  order  thereto  deems  it  necessary  that  new  drains  ^l^'^j^Qi^i^g 
should  be  opened  through  lands  belonging  to  another  owner,  or  owner, 
that  existing  drains  in  land  belonging  to  another  owner  should  be 
cleansed,  widened,  straightened,  or  otherwise  improved,  may  apply 

to  such  owner,  who  is  hereinafter  referred  to  as  the  adjoining 
owner,  for  leave  to  make  such  drains  or  improvements  in  drains 
through  or  on  the  lands  of  such  owner. 

73.  Any  such  application  as  aforesaid  shall  be  by  notice  in  Mode  of 
writing,  under  the  hand  of  the  applicant,  and  shall  be  served  on  ^5j^tion. 
the  owner,  and  also  on  the  occupier,  if  the  owner  be  not  the    . 
occupier,  in  manner  in  which  notices  are  required  to  be  served  on 
owners  and  occupiers  under  the  first  part  of  this  Act.     The  notice 

shall  state  the  nature  of  such  drains  or  improvements  in  drains,  be 
accompanied  by  a  map,  on  which  the  length,  width,  and  depth  of 
the  proposed  drains  or  improvements  in  drains  shall  be  delineated, 
and  shall  further  state  the  compensation,  if  any,  which  the  applicant 
proposes  to  pay. 

74.  The  adjoining  owner  may,  by  deed  under  his  hand  and  Assent  of 
seal,  assent  to  such  application,  upon  such  terms  and  on  payment  ^^^r^^*^ 
of  such  compensation  as  he  may  require  ;  and  any  assent  so  given 

shall  be  binding  on  all  parties  having  any  estate  or  interest  in  the 
land,  subject  to  the  following  provisions  : 

Isdy.  That  any  arrangement  entered  into  by  any  adjoining 
owner  under  any  disability  or  incapacity,  or  not  having 
power  to  assent  to  such  application,  except  under  the 
provisions  of  this  Act,  shall  not  be  valid  unless  the 
same  is  approved  by  two  surveyors,  one  of  whom  is  to 
be  nominated  by  the  applicant,  and  the  other  by  the 
adjoining  owner  ;  and  each  of  such  surveyors,  if  they 
approve  of  the  arrangement,  shall  annex  to  the  docu- 
ment containing  the  same  a  declaration  to  that  eflFect, 
subscribed  by  them  : 

2ndly.  That  any  compensation  to  be  paid  by  the  applicant  to 
the  adjoining  owner  in  cases  where  such  owner  is 
under  any  disability  or  incapacity,  or  has  not  power  to 
assent  to  such  application,  except  under  the  provisions 

2  e2 
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^^•^04,  of  this  Act,  shall  be  applied  in  manner  in  which  i 

compensation  coming  to  parties  having  limited  interef 
or  prevented  from  treating,  and  not  making  title, 
applicable,  under  the  Lands  Clauses  Consolidation  A 
1845. 

3rdly.  That  any  occupier  or  person  other  than  the  owi 
interested  in  the  lands  shall  be  entitled  to  compeni 
tion  for  any  injury  he  may  sustain  by  the  making 
the  proposed  drains  or  improvements  in  drains,  so  tl 
the  claim  therefor  be  made  within  twelve  months  af 
completion  of  such  drains  or  improvements  in  drai 
the  amount  of  such  compensation  to  be  determined, 
case  of  dispute,  in  the  manner  in  which  disputed  co 
pensation  for  land  is  required  to  be  determined  by  1 
Lands  Clauses  Consolidation  Act,  1845. 


Record  of 
assent  of 
adjoining 
owner. 


75.  The  applicant  shall  forward  to  the  clerk  of  the  peace  of  i 
county,  riding,  or  division  of  the  county  wherein  the  land 
situate  the  deed  containing  the  assent  of  the  adjoining  owi 
to  the  proposed  drains  or  improvements  in  drains,  who  shall  k< 
the  same  in  his  ofHce  as  a  record  of  the  proceedings  betw< 
the  parties. 


Dissent  of 
adjoining 
owner. 


76.  The  adjoining  owner  shall  be  deemed  to  have  dissen 
from  the  application  made  to  him  if  he  fail  to  express  his  ass^ 
thereto  within  one  nlonth  after  the  service  of  the  notice 
application  on  him  ;  and  in  the  event  of  such  dissent  there  si 
be  decided,  by  two  or  more  justices  in  petty  sessions  assembl 
unless  the  adjoining  owner  require  the  same  within  such  period 
one  month  to  be  decided  by  arbitration,  the  questions  followin 
that  is  to  say, 

(1)  Whether  the  proposed  drains  or  improvements  in  dra 

.  will  cause  any  injury  to  the  adjoining  owner,  or  to  i 
occupier  or  other  person  interested  in  the  lands  : 

(2)  Whether  any  injury  that  may  be  caused  is  or  is  not 

a  nature  to   admit  of  being  fully  compensated  for 
.   money  : 

And  the  provisions  of  the  first  part  of  this  Act  relating  to 
decision  of  the  questions  therein  mentioned  shall  apply  to 
decision  of  the  questions  mentioned  in  this  section. 
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The  result  of  any  such  decision  shall  be  as  follows  ;  that  is     Sect.  7ft> 

^'^y'  '  Beeultof 

(1)  If  the  decision  is  that    no  injury  will   be   caused   to  the  decision. 

adjoining  owner,  to  the  occupier,  or  other  parties 
interested  in  the  lands,  the  applicant  may  proceed  forth- 
with to  make  the  proposed  drains  or  improvements  in 
drains  : 

(2)  If  the  decision  is  that  injury  will  be  caused  to  the  adjoining 

owner,  occupier,  or  other  parties  interested  in  the  Unds, 
but  that  such  injury  is  of  a  nature  to  admit  of  being 
fully  compensated  by  money,  the  justices  or  arbitrators 
shall  proceed  to  assess  such  compensation,  and  to  appor- 
tion the  same  amongst  the  parties  in  their  judgment 
entitled  thereto  ;  and  on  payment  of  the  sum  so  assessed 
the  applicant  may  proceed  to  make  the  proposed  drains 
or  improvements  in  drains  : 

(3)  If  the  decision  is  that  injury  will  be  caused  to  the  adjoining 

owner,  occupier,  or  other  parties  interested  in  the  lands, 
and  that  such  injury  is  not  of  a  nature  to  admit  of  being 
fully  compensated  by  money,  the  applicant  shall  not  be 
entitled  to  make  the  proposed  drains  or  improvements 
in  drains. 

77.  Where    the    compensation    assessed    by   the   justices    or  Application 
arbitrators  under  the   last   preceding   section   is  payable  to  any  of  ooppe^sa- 
owner  or  other  person  who  is  under  any  disability  or  incapacity,  of  owners 
or  is  not  entitled  to  receive  the  same  for  his  own  benefit,  such  ^f^biiity 
compensation  shall  be  applied  in  the  manner  in  which  the  compen- 
sation coming  to  parties  having  limited   interests   or  prevented 

from  treating  and  not  making  title  is  applicable  under  the  Lands 
Clauses  Consolidation  Act,  1845. 

78.  Th®  justices  or  arbitrators,  as  the  case  may  be,  in  the  event  Duty  of 
of  their  approving  of  a  scheme  of  drainage  as  proposed  by  the  ^r'*^*"**^"'- 
applicant  or  as  modified  by  themselves,  shall  cause  a  map  thereof 

to  be  prepared,  and  shall  certify  under  their  hands  the  correctness 
of  such  map  ;  and  it  shall  be  the  duty  of  the  applicant  to  forward 
the  same  to  the  clerk  of  the  peace  of  the  county,  riding,  or  division 
of  the  county  wherein  the  land  is  situate,  who  shall  keep  the  same 
in  his  office  as  a  record  of  the  proceedings  between  the  parties. 

«  •  •  *  « 

« 

Sections  79 — 81  deal  with  the  maintenance  and  cleaning  of  snch  drains. 
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Etect.  82.         82,  All  costs,  charges,  and  expenses  reasonably  incurred 
the  adjoining  owner  in  respect  of  any  application  made  in  pursuai 
of  this  part  of  this  Act  shall  be  defrayed  by  the  applicant. 


CoeU  of 
eidjoiiung 

owner. 


ProviBion 
in  case  of 
change  of 
natural 
outfall. 


83,  Where  any  person  is  desirous,  in  pursuance  of  this  p 
of  this  Act,  of  constructing  any  drain  by  means  whereof  a 
brook,  river,  or  other  natural  watercourse  will  be  diverted  fn 
its  ordinary  channel  into  any  other  brook,  river,  or  natural  wai 
course,  he  shall  cause  a  copy  of  the  notice  hereby  required  to 
served  on  the  adjoining  owner  to  be  published  by  advertisem( 
once  at  least  in  each  of  three  successive  weeks  in  some  local  ne\ 
paper  circulating  in  the  district  in  which  the  drain  proposed  to 
constructed  is  situate,  and  to  be  served  in  manner  in  which  noti< 
are  required  to  be  served  under  the  first  part  of  this  Act  (wh< 
no  special  mode  of  service  is  prescribed)  on  all  owners  of  la 
abutting  upon  the  brook,  river,  or  other  natural  watercourse  ii 
which  the  diversion  is  made,  and  situate  within  four  miles  of  i 
point  of  junction,  and  shall  deposit  a  copy  of  the  map  here 
required  to  accompany  the  notice  served  on  the  adjoining  owi 
with  the  clerk  of  the  peace  of  the  county,  riding,  or  division  oi 
county  wherein  the  proposed  drain  is  situate  ;  and  it  shall 
lawful  for  any  person  being  the  owner  of  land  capable  of  bei 
injured  by  the  proposed  drain,  within  eight  weeks  after  the  fi 
notice  of  the  proposed  drain  appears  in  the  newspaper,  to  sei 
notice  that  he  apprehends  injury  from  such  drain  on  the  pers 
proposing  to  make  the  same,  and  thereupon  such  owner  shall 
deemed  to  have  dissented,  and  shall  be  entitled  to  the  same  rigl 
and  privileges  under  this  part  of  this  Act  as  if  he  were  t 
adjoining  owner. 

Powers  very  similar  to  those  in  Part  III.  of  this  Act  are  contained  in  1 
Land  Drainage  Act,  1847  (10  &  11  Vict.  c.  38).  Owners  interested  in  In 
desirous  of  improving  and  draining  it  may  by  that  Act  apply  to  the  Inclosi 
Commissioners  (now  the  Board  of  Agriculture)  for  power  to  carry  < 
similar  drainage  works  on  the  lands  of  adjoining  owners  who  either  dis» 
or  are  under  disability.  The  Board  of  Agriculture  may  by  order  author 
the  works  after  inquiry,  and  the  person  authorised  may  enter  upon  the  lai 
of  the  neighbouring  owners  and  execute  the  works,  subject  to  making  co 
pensation  for  any  damage  occasioned  by  the  exercise  of  the  powers  (s. 
The  provisions  as  to  compensation  are  contained  in  ss.  9 — 11,  and  are 
follows  : 


Persons 
authorised 
to  execute 
works  may 
enter  upon 
lands  for  that 
purpose. 


The  Land  Drainage  Act,  1847. 

9.  It  shall  be  lawful  for  the  person  or  persons  authorised  as  aforesaid 
enter  into  and  upon  any  land  in  the  order  of  the  commissioners,  or  1 
plan  thereunto  annexed,  described  or  shown,  and  in  conformity  with  i 
terms  of    such  order,   but  not  otherwise,   to  widen,   straighten,  deep 
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divert,  scour  or  cleanse  any  river,  stream,  ditch,  or  drain,   brook,  pool,     Sect.  83. 

or  watercourse,  and  to  make,   open,   and  cut  any  new   watercourse,  side         •- 

cut,   ditch,   or  drain,  and    to    alter  or  remove  any  bank,   sluice,  flood-        Note. 
gate,  dough,  hatch,  weir,  dam,  or  other  obstruction,  and  to  make  or  erect 
any  bank,  sluice,  floodgate,  hatch,  ditch,   drain,   tunnel,  or   other  works 
necessary  or  convenient  for  drainage  or  for  warping,  and  to  dam,  bar,  and 
stop  up  with  any  weir  or  dam  any  river  or  watercourse,  and  to  erect  and 
maintain  on  such  land  steam  and  other  engines  and  machinery :  Provided  No  entry  to 
always,  that  no  entry  shall  be  made  on  any  land  for  the  purposes  aforesaid,  be  made  on 
except  with  the  consent  of  the  proprietors  thereof,  until  the  amount  of  **°**  ^^      tl 
compensation  for  the  damage  to  be  occasioned  by  such  entry,  and  by  the  compensation 
execution  and  maintenance  of  the  works  authorised  as  aforesaid,  shall  have  ^  n^ade. 
been  agreed  upon  or  ascertained,  as  the  case  may  be,  and  paid,  under  the 
provisdona  hereinafter  contained  or  agreed  to. 

10,  It  shall  be  lawful  for  the  commissioners,   by  any  such  order  as  Power  to 
aforesaid,   to    authorise   any    person    or    persons    therein   mentioned    to  purchase 
purchase   and   take,   as  the   site   of   any  engine  house,  or  for  any  other  l^nds  for  sites 
purpose  necessary  for  the  works  thereby  authorised,  any  land,  not  being  2^^^^^^ 

in  any  park  or  pleasure  ground,  in  such  order  to  be  described  :  Pro- 
vided always,  that  not  more  than  three  acres  be  purchased  or  taken 
under  this  clause  otherwise  than  by  agreement ;  and  all  the  provisions  of 
the  Lands  Clauses  Consolidation  Act,  1845,  with  respect  to  the  purchase 
of  land  otherwise  than  by  agreement  shall  apply  to  the  purchase  of  any  land 
not  exceeding  three  acres  which  shall  be  specially  described  in  such  order, 
and  which  shall  be  thereby  authorised  to  be  taken  otherwise  than  by  agree- 
ment ;  and  the  provisions  of  the  last-mentioned  Act  with  respect  to  the 
purchase  of  land  by  agreement  shall  apply  to  the  purchase  of  any  land  by 
such  order  authorised  to  be  purchased,  except  as  aforesaid  ;  and  all  lands  to 
be  purchased  or  taken  under  this  clause  shall  be  conveyed  to  or  held  by 
such  persons  and  upon  such  trusts  as  the  conmiissioners  shall  by  such  order 
direct. 

11.  The  compensation  to  be  paid  for  the  damage   or  injury  to   any  The  Lands 
lands  which  may  be  entered  upon,  cut  through,  or  interfered  with  under  Clauses  Con- 
any  such  order  of  the  commissioners  as  aforesaid,  may  be  agreed  upon  ^^j*^^^ 
with  the  persons  and  in  the  manner  provided  by  the  Lands  Clauses  Con-  f^b  o  vict 
solidation  Act,  1845,  with  respect  to  the  purchase  of  land  otherwise  than  J.  jgj  i^cor- 
by  agreement  ;  and  the  persons  who  in  such  order  of  the  commissioners  porated  with 
shall  be  authorised  to  execute  the  works  in  such  order  mentioned  shall,  for  this  Act. 
the  purposes  of  the  last-mentioned  Act  and  of  this  Act,  be  deemed  the  pro- 
moters of    the  undertaking  ;  and  all  other  the  provisions  of   the    Lands 

Clauses  Consolidation  Act,  1845,  shall  be  incorporated  with  this  Act,  and 
shall  apply  thereto,  and  to  the  works  and  purchases  to  be  authorised  by  the 
commissioners,  in  such  and  the  same  manner  as  if  the  works  and  purchases 
which  shall  be  authorised  by  the  commissioners  had  been  set  forth  and 
authorised  to  be  executed  and  made  by  this  Act. 


(    424     ) 


THE  RAILWAYS  CLAUSES  ACT,   1863. 
(26  &  27  Vict.  c.  92.) 

An  Act  for  consolidating  in  one  Act  certain  provisions  frequently 
inserted  in  Acts  relating  to  railways.  [28th  July  1863.] 


Applj 
of  Pa 


of  Part  I. 
and  inter- 
pretation 
of  terms. 


PART  I, 
Construction  of  a  Railway. 

3.  This  part  of  this  Act  shall  apply  to  the  railway  authorised 
to  be  constructed  by  any  special  Act  hereafter  passed  and  incor- 
porating this  part  of  this  Act. 
In  this  part  of  this  Act — 

All  terms  used  have  the  same  meanings  as  the  same  terms  have 
when  used  in  the  Railways  Clauses  Consolidation  Act,  1845, 
and  the  Railways  Clauses  Consolidation  (Scotland)  Act,  1845, 
respectively.     ,     .     . 

Part  I.  of  this  Act  dealing  with  the  construction  of  a  railway  comprises 
SB.  3—19. 


Power  to 
alter  en- 
gineering 
works. 


Alteration  of  Engineering  Works, 

4,  Notwithstanding  anything  in  the  said  Railways  Clauses 
Consolidation  Acts,  respectively  contained,  the  company,  in  the 
construction  of  the  railway  may  deviate  from  the  line  or  level  of 
any  arch,  tunnel  or  viaduct,  described  on  the  deposited  plans  or 
sections,  so  as  the  deviation  be  made  within  the  limits  of  deviation 
shown  on  those  plans,  and  subject  to  the  limitations  contained  in 
sections  eleven,  twelve,  and  fifteen  of  those  Acts  respectively,  and 
so  as  the  nature  of  the  work  described  be  not  altered,  and  may 
also  substitute  any  engineering  work  not  shown  on  the  deposited 
plans  or  sections,  for  an  arch,  tunnel,  or  viaduct,  as  shown  thereon ; 
provided,  that  every  such  substitution  be  authorised  by  a  certificate 
of  the  Board  of  Trade  ;  and  the  Board  of  Trade  may  grant  such 
certificate  in  case  it  appears  to  them,  on  due  inquiry,  that  the 
company  has  acted  in  the  matter  with  good  faith,  and  that  the 
owners,  lessees,  and  occupiers  of  the  lands  in  which  the  sub- 
stitution is  intended   to  be  made   consent  thereto,  and  also  that 
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the  safety  and  convenience  of  the  public  will  not  be  diminished      Sect.  4. 
thereby. 

Provided,  that  nothing  in  the  present  section  shall  affect  any 
power  given  to  the  company  or  to  the  Board  of  Trade  by  sections 
eleven,  twelve,  fourteen,  or  fifteen  of  the  last-^mentioned  Acts 
respectively. 

This  section  amends  ss.  11  and  13  of  the  Bailvrays  Clauses  Consolida- 
tion Act,  1845,  ante,  pp.  286,  288. 

Level  Crossings, 


7.  The  Board  of  Trade  may,  if  it  appears  to  them  necessary  for  Board  of 
the  public  safety,  at  any  time  after  the  passing  of  the  special  require^^ 
Act,  require  the  company,  within  such  time  as  the  Board  of  Trade  bndse  in- 
directS;  and  at  the  expense  of  the  company,  to  carry  the  turnpike  "Itwsing.  ^^^ 
road  or  public  carriage  road   either  imder  or  over  the  railway 

by  means  of  a  bridge  or  arch,  instead  of  crossing  the  same  on 
the  level,  or  to  execute  such  other  works  as,  under  the  circum- 
stances of  the  case,  may  appear  to  the  Board  of  Trade  best 
adapted  for  removing  or  diminishing  the  danger  arising  from  the 
level  crossing. 

Where  the  road  is  so  carried  either  under  or  over  the  railway, 
it  shall  not  be  necessary  for  the  company  to  erect  or  maintain  a 
lodge  at  the  point  where  the  road  is  crossed,  or  to  appoint  a  person 
to  watch  or  superintend  the  crossing  thereat,  nor  shall  they  be 
liable  to  any  penalty  for  failure  so  to  do  (a). 

(a)  Section  6  requires  that  at  a  level  crossing  the  company  shall  erect  a 
lodge. 

8.  If  the  Board  of  Trade  certifies  that  the  public  safety  requires  Power  to 
that  additional  lands  be  taken  by  the  company  for  the  purpose  of  the  ^^JJ^e^ 
work  directed  by  the  Board  of  Trade  to  be  executed,  the  company  additional 
may,  subject  to  the  provisions  of  the  Lands  Clauses  Consolidation  J^^  ^ork. 
Act,   1845,  or  the  Lands  Clauses  Consolidation  (Scotland)  Act, 

1845,  as  the  case  may  require,  enter  upon,  take,  and  use  all  or  any 
part  of  the  land  specified  in  the  certificate  of  the  Board  of  Trade 
as  being  necessary  for  the  purpose  of  the  work  ;  and  the  Board  of 
Trade  before  issuing  the  certificate  shall  cause  at  least  three 
months'  notice  to  be  given  to  any  person  who  may  be  entitled  to 
claim  under  the  last-mentioned  Acts,  or  otherwise,  compensation  in 
respect  of  the  taking  of  such  lands  or  in  respect  of  such  work. 
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Sect.  8.  By  B.  15  of  the  Railways  Regulation  Act,  1842  (see  same  set  out  in  note 

- —         to  8.  16  of  the  Railways  Clauses  Consolidation  Act,  1845,  ante,  p.  295),  rail- 

NoTE.        ^j^y  companies  are  given  power  to  take  additional  lands  when  the  Board  of 

Trade  are  of  opinion  that  for  the  public  safety  additional  land  should  be 

taken. 

Junctions. 

Sections  9 — 12  deal  with  junctions  between  railways.  Sections  10  and  11 
deal  with  the  acquisition  of  easements  in  lands  of  the  other  company  for  the 
purposes  of  the  junction. 

Company  to        IQ.  With  respect  to  any  lands  belonging  to  the  company  or 
ftasemeDts  ^   person  to  whom  the  other  railway  belongs,  which  the  company  are 
in  land  of       by  the  special  Act  authorised  to  nse,  enter  upon,  or  interfere  with, 
company.        ^^^  ^^®  purposes  of  the  junction,  the  company  shall  not,  except  by 
agreement,  or  unless  otherwise  provided  in  the  special  Act,  pur- 
chase and  take  the  same,  but  the  company  may  purchase  and  take, 
and  such  other  railway  company  or  person  may  and  shall  sell  and 
grant  accordingly,  an  easement  or  right  of  using  the  same  for  the 
purposes  of  the  junction. 

«  Unless  otherwlBe  provided."— It  seems  to  be  settled  law  that  a  later 
railway  company  cannot  acquire  compulsorily  the  soil  and  freehold  in  lands 
already  vested  in  and  actually  used  by  an  earlier  railway  company  for  the 
purposes  of  the  undertaking  ;  although  the  land  lie  within  the  ''  limits  of 
deviation  ''  shown  by  the  parliamentary  plans,  of  the  later  company,  and  that 
company  has  the  usual  powers  of  taking  the  lands  delineated.  The  power 
for  that  purpose  must  be  given  in  express  terms.  It  was  so  determined 
prior  to  this  Act  in  B.  v.  South  Wales  Rail,  Co.  (1850),  14  Q.  B.  902  ;  Great 
Northeni  Rail.  Co.  v.  East  and  West  India  Docks  Co.  (1852),  7  Bail.  Cas.  356  ; 
Manchester,  Sheffield  and  Lincolnshire  Rail.  Co.  v.  Great  Northern  Rail.  Co. 
(1851),  9  Hare,  284;  Oxford,  Worcester  and  Wolverhampton  Rail.  Co.  v. 
South  Staffordshire  Rail.  Co.  (1852),  1  Dr.  265.  Following  these  decisions, 
it  has  been  held  that  the  words  in  this  section  ^*  unless  otherwise  provided 
in  the  special  Act "  are  not  satisfied  by  anything  less  than  an  express  and 
definite  provision  in  the  special  Act  authorising  the  compulsory  purchase  of 
the  land  of  the  other  company  which  is  used  for  the  purposes  of  the  railway 
(Dublin  and  Drogheda  Rail.  Co.  v.  Navan  and  Kingscourt  Rail.  Co.  (1871), 
I.  B.  5  Eq.  393).  Where  two  companies  have  power  to  take  the  same  piece 
of  land,  the  court  will  not  restrain  one  taking  it  if  the  other  has  not  acquired 
a  title  in  manner  provided  by  the  Lands  Clauses  Acts  (Bristol  and  North 
Somerset  Rail.  Co.  v.  Somerset  and  Dorset  Rail.  Co.  (1874),  22  W.  B.  399, 
601). 

'<  For  the  pniposes  of  the  Junction."— These  words  are  apparently  not 
to  be  confined  to  the  actual  union  of  the  two  lines,  but  include  the  formation 
of  all  works  necessary  for  that  junction,  even  where  the  junction  is  a  branch 
railway  (S.  C,  p.  401  ;  Great  Northeni  Rail.  Co.  v.  East  and  West  India 
Docks  Co.  (1852),  7  Bail.  Cas.  356,  p.  368). 

Not  to  take        H.  Nothing  relative  to  the  junction  in  this  Act  contained  shall 
interfere        ^®  deemed  to  authorise  the  company  for  the  purposes  of  the  junc- 
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tion  to  take  or  enter  upon  any  lands  belonging  to  the  company  or     Sect.  IL 
person  to  whom  the  other  railway  belongs,  or  to  alter  or  interfere    . ,        , 
with  any  railway,  or  any  of  the  works  thereof,  further  or  otherwise  of  other 
than  is  necessary  for  making  the  junction  and  intercommunication  f°^J^"?h,^n 
between  the  railways,  as  shown  on  the  deposited  plans  and  sections  necessary, 
of  the  railway  to  which  the  special  Act  relates,  without  the  previous 
consent  in  writing  in  every  instance  of  such  other  railway  company 
or  such  person. 


PART   II. 
Extension  of  Time. 

20,  Where  a  railway  is  authorised  to  be  constructed  by  a  Parties 
special  Act  passed  either  before  or  after  the  passing  of  this  Act,  eitention  of 
and  the  time  limited  by  the  special  Act  for  the  exercise  of  powers  time  may 

of  compulsory  purchase  of  lands,  or  of  powers  for  construction  of  j^n^^io^i"  for 
the  railway  and  works,  is  extended  by  a  special  Act    hereafter  additional 
passed  and  incorporating  this  part  of  this  Act,  then  and  in  every        ^  ' 
sach  case  the  justices,  arbitrators,  umpires,  or  juries,  as  the  case 
may  be,  who  award  or  assess  the  compensation  to  be  made  by  the 
company  to  the  owners  or  occupiers  of,  or  other  persons  interested 
in,  lands  taken  or  used  for  the  purposes  of  the  railway  and  works, 
or  injuriously   affected    by   the    construction    thereof,   shall,   in 
estimating  the  amount  of  such  compensation,  have  regard  to,  and 
assess  compensation  for,  the  additional  damage  (if  any)  sustained 
by  those  owners,  occupiers,  or  other  persons,  by  reason  of  the 
extension  of  time. 

21.  The  extension  of  time  shall  not  affect  any  contract  entered  Existing 
into  or  notice  given  by  the  company  before  the  passing  of  the  a^d^^tices 
special  Act   granting  the   extension,  for  purchasing,  taking,  or  to  take  lands 
using  any  lands  which  the  company  was  entitled  to  purchase,  take,  ^ected. 

or  use  ;  but  every  such  contract  and  notice  shall  be  construed  and 
take  effect,  and  the  same  proceedings  may  be  had  thereunder,  and 
all  parties  thereto  shall  be  entitled  to  the  same  rights  and  remedies 
in  respect  thereof,  at  law  and  in  equity,  as  if  the  extension  had  not 
been  granted. 
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Sect.  46. 


Unexecuted 
works  of 
dissolved 
companies 
may  be 
completed. 


PART   V. 

Amalgamation  (a). 

45.  -A.1I  works  which  the  dissolved  company  is  at  the  time  of 
amalgamation  authorised  or  bound  to  execute  and  complete,  and 
which  are  not  then  executed  or  completed,  may  or  shaJl  (as  the 
case  may  require)  be  executed  or  completed  by  the  amalgamated 
company ;  and  for  that  purpose  the  amalgamated  company  shall 
have  and  be  subject  to  all  the  powers,  rights,  and  conditions  which 
were  conferred  or  imposed  upon  the  dissolved  company,  and  which 
but  for  the  passing  of  the  amalgamating  Act  might  have  been 
exercised  by  or  enforced  against  the  dissolved  company. 

(a)  This  part  (ss.  36 — 55)  of  the  Act  applies  in  all  cases  where  two  or 
more  companies  are  amalgamated  by  special  Act  passed  after  this  Act  and 
incorporating  it,  and  where  one  or  both  are  dissolved. 

Where  land  was  sold  to  a  company  and  part  of  the  consideration  was  the 
making  of  certain  accommodation  works  and  rendering  of  certain  services, 
and  after  some  years  the  company  was  dissolved  and  the  undertaking  trans- 
ferred to  another  company,  specific  performance  of  the  agreement  to  make 
the  works  and  render  the  services  was  ordered  as  against  the  purchasing 
company  (Fortescue  v.  Lostwithiel  and  Fovcey  RaiL  Co.,  [1894]  3  Ch.  621  ; 
Earl  of  Jersey  v.  Great  Western  Rail,  Ch,,  [1894]  3  Ch.  625  n). 


Contracts  for 
land  entered 
into  by 
dissolved 
companies  to 
be  executed. 


46.  Where  the  dissolved  company  has  under  any  special  Act 
entered  into  any  contract  for  the  purchase  of  or  taken  or  used  any 
lands,  which  at  the  time  of  amalgamation  have  not  been  effectually 
conveyed  to  the  dissolved  company,  or  the  purchase  money  in 
respect  of  which  has  not  been  duly  paid  by  the  dissolved  company, 
— then  and  in  every  such  case  the  contract,  if  in  force  at  the  time 
of  amalgamation,  shall  thereafter  be  completed  by,  and  such  lands 
shall  be  conveyed  to,  the  amalgamated  company,  or  as  the  amalga- 
mated company  directs  ;  and  the  purchase  money  shall  be  paid  and 
applied  pursuant  to  the  special  Acts  relating  to  the  dissolved 
company  ;  and  those  Acts  shall,  in  relation  to  the  completion  of 
the  contract  and  the  purchase  and  conveyance  of  the  lands,  and 
the  payment  and  application  of  the  purchase  money  in  respect 
thereof,  be  read  and  construed  as  if  the  amalgamated  company 
were  the  company  named  in  the  Acts  and  contract. 


Ap] 

of  money 

paid  into 

bank  or  to 

trustees. 


47.  Where  any  money  has,  before  the  time  of  amalgamation, 
been  paid  by  the  dissolved  company,  or  is  thereafter  paid  by  the 
amalgamated  company  under  any  special  Act  relating  to  the 
dissolved  company,  into  the  Bank  of  England,  or  into  one  of 
the  incorporated  or  chartered  banks  in  Scotland,  or  into  the  Bank 
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of  Ireland,  or  to  any  trustee  or  trustees,  on  account  of  the  purchase  Sect.  47. 
of  any  lands,  or  any  interest  therein,  or  for  any  compensation  or 
satisfaction,  or  on  any  other  account,  such  money,  or  the  stocks, 
funds,  or  securities  in  or  upon  which  the  same  then  is  or  thereafter 
may  by  invested  by  order  of  any  court,  or  otherwise,  and  the 
interest,  dividends,  and  annual  produce  thereof,  shall  be  applied 
and  disposed  of  pursuant  to  such  special  Act ;  and  that  and  every 
other  Act  shall,  in  relation  to  such  money,  stocks,  funds,  or 
securities,  or  the  interest,  dividends,  or  annual  produce  thereof,  be 
read  and  construed  as  if  the  amalgamated  company  were  the 
company  therein  named  with  reference  to  the  same  money,  stocks, 
funds,  securities,  interest,  dividends,  or  annual  produce. 

As  to  the  apportionment  of  the  costs  in  respect  of  moneys  in  court  when 
some  of  the  companies  paying  in  have  amalgamated,  see  note  to  s.  80  of  the 
Lands  Clauses  Consolidation  Act,  1845,  anUj  p.  199. 


(     «0    ) 


Short  title. 


THE    ADMIKALTY    LANDS    AND    WOKKS 
ACT,   1864. 

(27  &  28  ViOT.  c.  57.) 

An  Act  to  make  provision  respecting  the  acquisition  of  lands 
required  hy  the  Admiralty  for  the  public  service^  and  respecting 
the  use  and  disposition  thereof  and  the  execution  of  works 
thereon.  [25th  July  1864.] 

[Preamble  ;  repealed  56  8f  57  Vict.  c.  14.] 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Admiralty  Lands  and  Works 
Act,  1864. 

Lands  vested  in  the  Admiralty  by  an  Order  in  Council  under  the 
Defence  Act,  1842,  shall  by  the  Defence  Act  Amendment  Act,  1864  (27  & 
28  Yict.  c.  89),  s.  4,  vest  and  be  held  and  used  according  to  the  provisions 
of  this  Act  as  if  the  same  had  been  purchased  or  taken  by  agreement  under 
this  Act. 


Interpreta- 
tion of  terms. 


2,  In  this  Act — 

The  term  ^^  the  Lands  Claoses  Acts  *'  means  with  respect  to 
lands  in  England  the  Lands  Claases  Consolidation  Act, 
1845,  and  with  respect  to  lands  in  Scotland  the  Lands 
Clauses  Consolidation  (Scotland)  Act,  1845,  together  with 
in  each  case  the  Lands  Clauses  Consolidation  Acts  Amend- 
ment Act,  1 860,  and  with  respect  to  lands  in  Ireland  the 
Railways  Act  (Ireland),  1851,  including  Acts  incorporated 
in  or  amending  the  same  : 

The  terms  "  lands  "  includes  any  estate,  term,  easement,  right, 
or  interest  in,  to,  over,  or  affecting  lands. 

In  the  construction  of  the  Lands  Clauses  Acts  in  connection  with 
this  Act  the  term  "  the  promoters  of  the  undertaking "  therein 
used  shall  mean  the  Admiralty,  an^  the  terms  "  lands ''  therein 
used  shall  have  the  meaning  hereinbefore  assigned  to  it. 

'^  Lands." — See  the  note  to  s.  3  of  the  Lands  Clauses  Ck>nsolidation  Act, 
1845,  a»to,  p.  5. 

As  to  what  is  to  be  deemed  the  special  Act  in  the  construction  of  this  Act 
and  the  Lands  Clauses  Acts,  see  ss.  4  and  5,  infra. 


Acquisition  of  Land  by  Agreement. 
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I. — ^Acquisition  of  Lands  by  Agreement. 


Sect.  3. 


{.  Subject  and   according  to  the  provisions  of  this  Act,  the  Power  lo 
niralty  may  from  time  to  time  by  agreement  purchase  or  take  take'lamds  by 
Is  requisite  for  Her  Majesty's  Naval  Service,  or  for  the  use  or  agreement, 
lirements  of  any  force  or  department  in  the  employment  or 
er  the   direction  or  control  of  the  Admiralty,  and  for   that 
pose  may  enter  into,  execute,  and  do  all  necessary  and  proper 
tracts,  assurances,  and  things. 

y  the  Naval  Works  Act,  1895  (58  &  59  Vict.  c.  35),  post,  it  ia  provided 
with  a  \'iew  to  the  purchase  of  land  in  the  United  Kingdom  for 
purpose  of  the  navy  the  Defence  Acts  and  the  Military  Lands  Act, 
hposty  shall  apply.  The  land  so  acquired  under  these  Acts  is  to  be  vested 
managed  under  this  Act. 

t.  For  the  purposes  of  any  such  purchase  or  taking,  the  Lands  Incorporation 
ases    Acts   shall   be   incorporated    with   this   Act   (for   which  ci^uges  L  i« 
pose  this  Act  shall  be  deemed  the  special  Act),  except  as  to  so  except 
A  of  the  Lands  Clauses  Acts  as  relates  to  the  purchase  or  g[vi^g^^"^^ 
ing  of  lands  otherwise  than  by  agreement  (a),  and  to  access  to  compubory 
special  Act  (6).  powers,  etc. 

0  These  are  ss.  16 — 68. 
0  Sections  150,  151. 


II. — Acquisition  of  Lands  under  Special  Acts. 

>.  Where  by  any  special  Act  of  the  present  or  any  future  Incorpomtii^n 
ion  compulsory  powers  of  purchasing  or  taking  particular  lands  ci^J^^^^.t^ 
given  to  the  Admiralty,  the  Lands  Clauses  Acts  shall,  subject  with  special 
the  provisions  of  this  Act,  be  incorporated  with  the  Act  giving    ^^^' 
se  powers  (which  shall  for  this  purpose  be  deemed  the  special 
i),  except  as  to  so  much  of  the  Lands  Clauses  Acts  as  relates  to 
ess  to  the  special  Act. 


5.  If  in  any  case,  after  notice  has  been  given  by  the  Admiralty  Power  to 
the  compulsory  purchase  or  taking  of  any  lands  under  ^^J  y,i^i^^  ^ 
h  special  Act  as  aforesaid  of  the  present  or  any  future  session,  notice  for 
appears  to  the  Admiralty,  from  a  change  of  circumstances,  or  ^^thio^^ 
er  reasons,  unnecessary  or  inexpedient  to  complete  the  purchase  limited  tmw. 
taking  of  such  lands,  or  any  part  thereof,  the  Admiralty  may 
hin   two  months  after  giving  the  notice   give  to  the  parties 
itled  to  receive  the  first  notice  a  further  notice  to  the  eflFect  that 
y  thereby  withdraw  the   first,  notice  wholly  or  in  part;  and 
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Sect.  6.  thereupon  the  lands  comprised  in  the  notice  of  withdrawal  shall  be 
discharged  from  the  eiFect  of  the  first  notice  wholly  or  to  the 
extent  of  the  notice  of  withdrawal  (as  the  case  may  be)  :  Provided 
that  nothing  herein  shall — 

(1)  Prejudice  any  claim  of  any  owner  of  or  person  interested 

in  such  lands  for  compensation  for  such  damage  (if  any) 
as  he  may  have  sustained  in  consequence  of  the  giving  of 
the  first  notice  ;  or 

(2)  Give  to  any  person  receiving  notice  for  the  purchase  or 

taking  of  lands  any  further  or  other  right  as  against  the 
Admiralty  than  he  would  have  had  if  this  enactment  had 
not  been  made. 

Afl  to  the  efEect  of  serving  a  notice  to  treat  in  the  absence  of  such  a  pro- 
vision, see  the  notes  to  s.  18  of  the  Lands  Clauses  Consolidation  Act,  1845, 
atiiey  pp.  35,  41,  and  R.  v.  Commissioners  of  Woods  and  Forests  (1850), 
15  Q.  B.  761. 

Incorporation      7^  In  every  such  special  Act  as  aforesaid  of  the  present  or  any 
Clauses^cts  f^^^^re  session  there  shall  also  be  incorporated,  where  the  lands 
as  to  cor-        authorised  to  be  purchased  or  taken  compulsorily  are  situate  in 
em>rfl°etc.,    England  or  Ireland,  sections  seven  and  ten  of  the  Railways  Clauses 
in  books  of     Consolidation  Act,  1845  (a),  and  where  the  lands  are  situate  in 
*     "  Scotland,  sections  seven  and  ten  of  the  Railways  Clauses  Con- 
solidation (Scotland)  Act,  1845,  for  which  purpose  such  Act  of 
the  present  or  any  future  session  shall  be  deemed  the  special  Act, 
and  the  Admiralty  shall  be  deemed  the  company. 

(a)  See  ante,  pp.  284,  286. 

Limit  of  8.  ^^^  powers  of  the  Admiralty  for  the  compulsory  purchase 

compidBory     ^^  lands  for  the  purposes  of  any  such  special  Act  as  aforesaid  of 
purchases.      the  present  or  any  future  session  shall  not  be  exercised  after  the 
expiration  of  five  years  from  the  passing  of  that  Act. 

In  the  absence  of  such  a  provision  the  period  would  be  three  years  under 
s.  123  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  see  the  note 
thereto,  ante,  p.  249. 

III. — Vesting,  Management,  etc.,  of  Lands. 

Lands  to  9.  Lands  purchased  or  taken  by  the  Admiralty  as  aforesaid, 

^TIa  ^\t^  ^^  agreement  or  compulsorily,  shall,  according  to  the  nature  and 
etc.,  for  the  '  quality  of  such  lands,  and  the  estate,  term,  or  interest  acquired  by 
time  heing.  ^^  Admiralty  therein,  vest  in  the  Admiralty  for  the  time  being, 
and  go  to  and  be  held  by  the  Lord  High  Admiral  for  the  time 
being,  or  the  Commissioners  for  the  time  being  for  executing  the 
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ice  of  Lord  High  Admiral,  in   succession,   in   trust  for   her    .  Sect.  9. 
ijesty,  for  the  public  service. 

jandfl  may  be  vested  in  the  Admiralty  mider  s.  5  of  the  Defence  Act, 
2,  by  Order  in  Council  (see  Appendix).  Lands  acquired  since  1895  by 
Admiralty  under  the  provisions  of  the  Defence  Acts  and  the  Military 
ids  Acts,  are  to  vest  and  be  managed  under  this  Act,  and  ss.  9  to  19  of 
\  Act  shall  apply. 

Jy  the  Admiralty  Powers  Act,  1865  (28  &  29  Vict.  c.  124),  the  provisions 
;his  Act  as  to  the  user  and  management  of  lands,  and  as  to  actions  in 
)ect  of  lands,  shall  apply  in  relation  to  all  lands  for  the  time  being  vested 
>r  purchased  by  the  Commissioners  of  the  Admiralty  (s.  1). 

L0«  Subject  to  the  provisions  of  this  Act,  and  of  any  such  Powers  of 
cial  Act  as  aforesaid  of  the  present  or  any  future  session,  the  e^l^'dT™*^^' 
miralty  may  use  lands  purchased  or  taken  by  them  under  this  lands. 
b  or  under  any  such  Act  in  such  manner  as  may  seem  most 
leficial  for  the  public  service,  and  shall  have  in  relation  thereto 
such  powers  of  management  and  leasing,  and  all  such  other 
rers,  and  all  such  rights,  as  would  be  had  in  relation  thereto 
any    individual   holding   the   same   for  such  estate,  term,  or 
3rest  as  the  Admiralty  have  therein. 

.1.  The  Admiralty  may  bring  or  defend  any  action  or  suit  Actions  and 
itive  to  any  lands  contracted  to  be  purchased  or  taken  by  them  ^^^^^J^^^^j^  ^ 
ler  this  Act,  or  under  any  such  special  Act  as  aforesaid  of  the  Admiralty 
sent  or  any  future  session  ;  and  may  bring  any  action  of  eject-  *^  ^  lands, 
at  or  other  action  or  suit  for  recovering  possession  of  any  lands 
chased  or  taken  by  them  under  this  Act,  or  under  any  such 
cial  Act  as  aforesaid  of  the  present  or  any  future  session,  and 
Y  distrain  or  sue  for  any  arrears  of  rent  due  to  them  in  respect 
reof  ;    and  may  bring  any  action   or  suit  in  respect  of  any 
spass   or    encroachment   committed  thereon   or   damage   done 
reto,  or  any  other  action  or  suit  in  respect  thereof,  and  may 
»nd  any  action  or  suit  in  respect  thereof  ;  and  in  every  such 
on  or  suit  the  Admiralty  may  be  styled   "The  Lord  High 
miral  of  the  United  Kingdom  "  or  "  The  Commissioners  for 
cuting  the  office  of  Lord  High  Admiral  of  the  United  King- 
1 "  (as  the  case  may  require),  without  more  ;  and  any  such 
on  or  suit  shall  not  be  affected  by  any  change  in  the  Admiralty  ; 
in  any  such  action  or  suit  the  Admiralty  shall  be  liable  and 
itled  to  pay  pr  receive  costs  according  to  the  ordinary  rules 
Brved  in  actions  between  subject  and  subject. 

ae  further  provisions  as  to  suits  against  the  Admiralty  in  the  Admiralty 
rers  Act,  1865  (28  &  29  Vict.  c.  124). 

1  a  case  where  persons  acting  under  the  authority  of  the  Lords  of 
Admiralty  entered  upon  land  under  alleged  compulsory  powers,  and 
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8ect.lL 

Note. 


the  owner  brought  an  action  against  the  Lords  of  the  Admiralty  in  their 
official  capacity  to  restrain  the  trespass,  it  was  held  that  no  such  action 
would  lie  against  the  Lords  of  the  Admiralty  in  their  official  capacity^ 
although  the  defendants  might  be  sued  individually  for  trespass  committed 
or  authorised  by  them,  but  leave  to  amend  in  this  respect  was  refused 
(Raleigh  v.  Goschen,  [1898]  1  Ch.  73). 

Sections  12  and  13  deal  with  the  power  of  the  Admiralty  to  recover  land 
from  their  tenants,  on  the  expiration  or  determination  of  their  tenancies. 


Sale. 

Exceiftion  14^  Notwithstanding  anything  in  this  Act,  such  provisions  of 

porationof  ^^^  Lands  Clauses  Acts  as  relate  to  the  disposal  of  superfluous 
provisions  as  lands,  (a)  and  to  the  effect  of  the  words  "grant"  (b)  and 
superfluouB  "  dispone "  respectively  in  any  conveyance,  shall  not  apply  to 
lands.  lands  purchased  or  taken  by  the  Admiralty  under  this  Act,  or 

under  any  such  special  Act  as  aforesaid  of  the  present  or  any 

future  session. 

(a)  Sections  127 — 132,  ante,  pp.  254  et  seq. 
lb)  Section  132,  ante,  p.  264. 


Power  to 


15.  Where  any  lands  purchased  or  taken  by  the  Admiralty 
to  sell  lands  under  this  Act,  or  under  any  such  special  Act  as  aforesaid  of 
required  the  present  or  any  future  session,  appear  to  the  Admiralty  to  be 
no  longer  required  to  be  held  by  them  for  the  public  service, 
the  Admiralty  may,  with  the  previous  consent  of  the  Treasury, 
sell  the  same,  and  may  for  that  purpose  enter  into,  execute,  and 
do  all  necessary  or  proper  contracts,  assurances,  and  things. 


not 
for  ]ful 
service. 


Rights  of  10^  Nothing  in  this  Act  shall  take  away  any  right  of  pre- 

preserved.      emption  to  which  any  person  is  for  the  time  being  entitled  under 

the  Lands  Glauses  Acts  in  respect  of  any  lands  purchased  or 

taken  by  the  Admiralty  under  this  Act,  or  under  any  such  special 

Act  as  aforesaid  of  the  present  or  any  future  session. 

See  ss.  128—130,  aftte,  p.  260. 

Payment  of        l^^  The  purchase  money  payable  on  any  sale  under  this  Act 
monoy.*^        shall  be  paid  to  Her  Majesty's  Paymaster-General,  whose  receipt 
shall  be  an  effectual  discharge  for  the  same. 


Lands  vested      13.  On  the  payment  of  such  purchase  money  and  the  execution 
in  purchaser.  ^^^  delivery  to  the  purchaser  by  the  Admiralty  of  the  necessary 
or  proper  assurance  of  the  lands  sold,  the  purchaser  shall,  not- 
withstanding any  defect  in  the  title  of  the  Admiralty  thereto. 


Compensation  for  Prior  Interests. 

id  seised  or  possessed  thereof  for  such  estate  or  interest  as 
T  be  expressed  or  intended  to  be  assured  to  him,  freed  and 
)lutely  discharged  (save  as  in  the  assurance  may  be  expressed) 
1  all  prior  estates,  interests,  rights,  and  claims  therein  or 
eto. 
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Sect.  18. 


9,  If,  nevertheless,  at  any  time  after  any  such  sale,  any  such  Compen- 
r  estate,  interest,  right,  or  claim  as  aforesaid  is  made  out  to  Admhu^y 
satisfaction  of  the  Admiralty  to  be  capable  of  being  established  for  prior 

iDtor68t8 

iw  or  in  equity,  or  is  so  established,  the  Admiralty  shall  make  (if  any) 
pensation  for  the  same.  **^Kr*K^ 

or  the  purposes  of  the  present  section  the  provisions  of  the 
ds  Clauses  Acts  with  respect  to  interests  in  lands  which  have 
nistake  been  omitted  to  be  purchased  shall  apply  and  take 
jt  as  if  the  lands  had  not  been  sold  by  the  Admiralty,  or  as 
•  thereto  as  circumstances  admit,  with  this  addition,  namely, — 
such  compensation  shall  not  in  any  case  exceed  the  amount  of 
purchase  money  received  by  the  Admiralty  on  the  sale  of  the 
Is  in  respect  whereof  such  estate,  interest,  right,  or  claim  is 
e  out  or  established,  exclusive  of  the  value  of  any  buildings 
mprovements  erected  or  made  thereon  by  the  Admiralty  for 
public  service. 

IV. — Works. 

0, — Where   by  any   such   special   Act  as  aforesaid   of  the  Incorpora- 
Bnt  or  any  future  session  powers  for  the  execution  of  particular  R^ii^ays 
Ls  are  given  to  the  Admiralty,  there  shall  be  incorporated  Clauses  Acts 
the  Act  giving  those  powers  (which  shall  for  this  purpose  works^roads 
3emed  the  special  Act)  the  following  provisions,  namely  :  etc.    __*__^ 

here  the  lands  on  which  the  works  are  authorised  to  be 
executed  are  situate  in  England  or  Ireland,  sections  eighteen, 
nineteen,  twenty,  twenty-one,  twenty-two,  and  twenty-four  of 
the  Railways  Clauses  Consolidation  Act,  1845,  (a)  and  the 
provisions  of  the  same  Act  with  respect  to  the  temporary 
occupation  of  lands  near  the  railway  during  the  construction 
thereof :  (h) 

here  the  lands  on  which  the  works  are  authorised  to  be 
executed  are  situate  in  Scotland,  sections  eighteen,  nineteen, 
twenty,  twenty-one,  twenty-two,  and  twenty-four  of  the 
Railways  Clauses  Consolidation  (Scotland)  Act,  1845,  and 
the  provisions  of  the  same  Act  with  respect  to  the  temporary 
occupation  of  lands  near  the  railway  during  the  construction 
thereof : 

2  p2 
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Sect.  20.  And  for  the  purposes  of  the  present  section  the  works  authorised 
to  be  executed  shall  be  deemed  the  railway,  and  the  Admiralty 
shall  be  deemed  the  company,  within  the  meaning  of  the  incor- 
porated provisions. 

(a)  AnUj  pp.  297  et  seq, 

lb)  Sections  30 — 44,  anU,  pp.  299  et  seq. 

y . — MiSOELLANKOUS. 

Exception  21,  Notwithstanding  anything  in  this  Act,  so  much  of  any 

TOrationof     Provision   by  this  Act  incorporated  with  any  such  special  Act 

requiremento  as  aforesaid  of  the  present  or  any  future  session  as  requires  a  bond 

astobou    .    f^   \yQ  given   in   relation  to   any  lands   or   works   shall   not   be 

incorporated   with   such  Act ;  but  in  any  such  case,  in  lieu  of 

such  bond,  and  with  the  same  effect  as  if  such  bond  were  given, 

the  Admiralty  shall  give  an  undertaking  in  writing  to  the  like 

purport  (as  nearly  as  circumstances  admit)  as  the  condition  of 

such  bond  (a). 

(a)  See,  for  example,  s.  85  of  the  Lands  Clanaes  Conaolidation  Act,  1845, 
ante^  p.  205. 

Provision  22.  AH  purchase,  compensation,  or  other  money  under  this 

for  purchase   j^m   qj.  under  any  such  special  Act  as  aforesaid  of  the  present 
money,  etc.  . 

or  any  future  session,  agreed  to  be  paid  by  or  recovered  against 

the  Admiralty,  shall  be  paid  by  them  out  of  money  to  be  provided 

and  appropriated  for  that  purpose  by  Parliament. 

Service  of  23,  Any  notice,  summons,  writ,  or  other  document  required 

notices,  ete.  ^  |^^  served  on  the  Admiralty  for  the  purposes  of  this  Act, 
or  of  any  such  special  Act  as  aforesaid  of  the  present  or  any 
future  session,  may  be  served  by  being  delivered  to  the  Secretary 
of  the  Admiralty,  or  by  being  sent  to  him  by  post  in  a  registered 
letter,  addressed  to  him  at  the  Admiralty  Office,  Whitehall, 
London,  or  by  being  left  for  him  there  ;  and  any  document  so 
sent  by  post  shall  be  considered  as  served  on  the  day  on  which 
such  letter  would  be  delivered  in  the  ordinary  course  of  post. 

Any  notice,  summons,  writ,  or  other  document  required  to 
be  served  on  behalf  of  the  Admiralty  for  the  purposes  aforesaid 
may  be  given  under  the  hand  of  such  officer  or  person  as  the 
Admiralty  from  time  to  time  direct. 

Application        24,  Notwithstanding  anything  in  this  Act,   or   in  any  Act 

penaRiesretc.  relating  to  municipal  corporations  or  to  the  metropolitan  police, 

or  in  any  other  Act,   any  pecuniary  penalty  or  other   money 


Protection  against  Penalties. 
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)vered  nnder  this  Act,  or  under  any  such  special  Act  as 
*esaid  of  the  present  or  any  future  session,  or  in  relation  to 
Is  purchased  or  taken  by  the  Admiralty  under  this  Act  or 
ler  any  such  Act,  shall  be  paid  and  applied  as  the  Admiralty 
»ct. 


Sect.  24. 


J5.  The   Admiralty   shall   not,   by  reason  of  anything  done  Protection  to 

admitted  to  be  done  in  the  execution  or  intended  execution  against 

n  pursuance  of  this  Act  or  of  any  such  special  Act  as  aforesaid  penalties,  etc 

:he  present  or  any  future  session,  or  in  relation  to  any  lands 

chased  or  taken  by  them  under  this  Act  or  under  any  such  Act, 

liable    collectively   or  individually  to    any   fine,   penalty,  or 

'eiture,  or  to  execution  of  any  process  against  the  person  or 

perty,  anything  in  any  Act  incorporated  with  this  Act  or  with 

'  such  Act  notwithstanding. 

26.  The  provisions  of  this  Act  respecting  actions  and  suits  by  Extension  of 
I  against  the  Admiralty  relative  to  lands  shall  apply  in  relation  ^*^*ons* 
ill  lands  for  the  time  being  purchased  or  taken  or  contracted  to  and  suits. 
purchased  or  taken  by  the  Admiralty  under  any  general  or 

cial  Act  in  force  at  the  passing  of  this  Act. 

27.  Nothing  in  this  Act  shall  take  away  or  prejudicially  affect  Nothing  to 
T  power,  right,  or  authority  that  would  or  might  have  been  *£^jjj^j*^j^l,. 
ted   in   or   exercised  by   the   Admiralty  if  this  Act  had  not 


'owers  are  also  given  to  the  Admiralty  to  purchase  and  take  lands  under 
Admiralty  (Signal)  Stations  Act,  1815  (55  Geo.  3,  c.  128)  (see  the  same 
the  Appendix),  and  also  under  the  Coast-Guard  Service  Act,  1856 
&  20  Vict.  c.  83),  aide,  p.  399.  By  the  Lands  Clauses  Act,  1860,  s.  7 
\e,  p.  403),  the  Secretary  for  War  may  use  the  powers  of  the  Lands 
uses  Acts  to  purchase  and  take  land  for  the  purposes  of  the  Admiralty. 
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THE     RAILWAYS      CONSTRUCTION 

FACILITIES    ACT,     1864. 

(27  &  28  Vict.  c.  121.) 

An  Act  to  facilitate  in  certain  eases  the  obtaining  of  powers  for  the 
construction  of  railways.  [29th  July  1864.] 

Whereas  it  is  expedient  to  facilitate  the  making  of  branch  and 
other  lines  of  railway,  and  deviations  of  existing  railways,  and  of 
railways  in  coarse  of  construction,  and  also  the  execution  of  new 
works  connected  with  or  for  the  purposes  of  existing  railways  : 

And  whereas,  the  object  aforesaid  would  be  promoted  if,  where 
all  landowners  and  other  parties  beneficially  interested  are  con- 
senting to  the  making  of  a  railway  or  the  execution  of  a  work, 
the  persons  desirous  of  making  or  executing  the  same  were  enabled 
to  obtain  power  to  do  so  on  complying  with  the  conditions  of 
a  general  Act  of  Parliament,  without  being  obliged  to  procure  a 
special  Act : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 


Contracts  for  Land. 

Power  for  3.  Where  promoters  of  a  railway  intend  to  apply  under  this 

promoters  of  ^^^  f^j.  authority  to  make  the  railway,  they  and  all  parties  seised 

rftilwftv  ftnd  y  >         ^i  jt 

aU  persons     or  possessed  of  or  entitled  to  lands  required  for  the  railway  shall, 

interested  111  jj^  Q^der  to  the  purchase  or  taking^  and  sale  of  those  lands  for 

lanutoepter     ,  .,  i  n         i  i  .  .  .  , 

into  pro-        the  railway,  have  all  such  powers  and  capacities  as,  m  order  to  the 

conti^ts        purchase  or  taking  and  sale  of  lands  required  for  an  undertaking 

for  land         authorised  by  a  special  Act  of  Parliament,  are  conferred  by  the 

required.        Lands   Clauses  Acts   on   the  promoters   of    the   undertaking  so 

authorised,   and   on   parties    seised    or    possessed   of  or   entitled 

to  lands,  or  any  estate,  right,  or  interest  in  lands,  required  for 

that    undertaking  ;    all   which   powers    and   capacities   shall    be 

enjoyed  and  may  be  exercised  by  the  promoters,  and  by  all  such 

parties  as  aforesaid,  as  fully  and  effectually  in  all  respects  as  if  the 

promoters  had  obtained  a  special  Act   incorporating  the   Lands 


Provisional  Contracts  for  Land. 
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lauses  Acts,  and  anthorising  them  to  make  the  railway,  and  to     Sect.  3. 
[irchase  or  take  the  lands  required  for  the  same  ;  subject,  never- 
leless,  to  the  following  restrictions  and  provisions  ;  namely, 

(1)  Nothing  herein  shall  confer  on  the  promoters  and  parties 

aforesaid  any  of  the  powers  or  capacities  conferred 
by  the  part  of  the  Lands  Clauses  Acts  with  respect  to 
the  purchase  and  taking  of  lands  otherwise  than  by 
agreement,  or  by  the  part  of  those  Acts  with  respect  to 
the  entry  upon  lands  by  the  promoters  of  the  under- 
taking, or  by  such  provisions  of  those  Acts  as  provide 
for  the  determination  or.  ascertainment  of  the  amount  of 
any  purchase  or  compensation  money,  or  the  settlement 
of  any  apportionment  or  other  matter,  otherwise  than  by 
agreement  (except  only  as  to  such  of  those  provisions 
as  provided  for  the  determination  of  the  amount  of 
compensation  to  be  paid  for  enfranchisement  of  copy- 
holds ;  and  for  the  purposes  of  the  present  section, 
section  96  of  the  Lands  Clauses  Consolidation  Act,  1845, 
relating  to  the  enfranchisement  of  copyholds,  shall  be 
read  and  have  effect  as  if  the  limitation  of  time  therein 
contained  were  omitted  therefrom)  : 

(2)  Any  party  under  disability  or  incapacity,  and  not  having 

power  to  sell  and  convey  or  release  any  lands,  except 
under  the  Lands  Clauses  Acts,  as  applied  by  the  present 
section,  shall  have  capacity  only  to  contract  with  the 
promoters  for  the  sale  of  those  lands,  and  shall  not 
(before  such  a  certificate  of  the  Board  of  Trade,  as  is 
hereinafter  provided  for,  comes  into  operation)  have 
capacity,  further  or  otherwise  than  if  this  Act  had  not 
been  passed,  to  carry  the  contract  into  execution,  or 
in  pursuance  thereof  to  convey  or  deliver  possession  of  or 
release  those  lands  :  (a) 

(3)  The  promoters  (before  such  a  certificate  as  aforesaid  comes 

into  operation)  shall  be  empowered  by  this  Act  only  to 

contract  for   lands,  and  they  shall  not   have  capacity, 

further  or  otherwise  than  if  this  Act  had  not  been 
passed,  to  take  or  hold  lands. 

(a)  I  See  s.  7  of  the  Lands  Clauses  Consolidation  Act,  1845,  anUj  p.  16. 


4.  Where  lands  required  for  the  railway  belong  to  or  are  Contracts  for 
njoyed  by  her  Majesty  the  Queen,  in  right  of  the  Crown,  or  ^ion*-^*°^ 
Drm  part  of  the  possessions  of  the  Duchy  of  Lancaster  or  of  the  Crown  or 
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Sect.  4.  the  Duchy  of  Cornwall,  any  contract  for  the  purposes  of  this 
Duchy  of  -A.ct  may  be  entered  into  in  respect  of  those  lands,  as  follows ; 
I^casteror   namely, 

of  Cornwall.         -^        i  .  ^  /. -txr     j 

In  the  first-mentioned  case,  by  the  Commissioners  of  VVoods, 

or  one«of  them,  with  the  consent  of  the  Treasury  ; 
In   the   secondly-mentioned   case,   by   the   Chancellor  of   the 

Duchy,  by  writing  under  his   hand,  attested  by  the  clerk 

of  the  Council  of  the  Duchy  ; 
In  the  thirdly-mentioned  case,  by  the  Duke  of  Cornwall  or 

other  the  persons  for  the  time  being  empowered  to  dispose 

for  any  purpose  of  lands  of'the  Duchy. 

Uflerofor  Q^  Notwithstanding  anything   in    this   Act,   it    shall    not   be 

with  public  necessary  for  the  promoters,  before  applying  under  this  Act  for 
^^^^pi*^®  authority  to  make  the  railway,  to  enter  into  any  contract  with 
respect  to  any  part  of  a  turnpike  road  or  public  highway 
intended  to  be  taken  or  used,  or  to  be  diverted  or  otherwise 
interfered  with,  for  the  purposes  of  the  railway  ;  but  the  Board  of 
Trade,  before  they  settle  a  draft  of  such  a  certificate  as  hereinafter 
provided  for,  shall  be  satisfied  that  due  provision  is  made  for  the 
interests  of  the  trustees  or  other  persons  having  the  management 
of  every  such  road  or  highway,  and  for  the  safety  and  convenience 
of  the  public  in  relation  thereto. 

See  88.  16  and  46  of  the  Railways  Glauses  Consolidation  Act,  1845,  atitCy 
pp.  290,  307. 

After  the  promoters  have  contracted  JEor  the  purchase  of  all  the  lands 
required  for  the  railway,  they  may  apply  to  the  Board  of  Trade  for  a 
certificate,  who  may,  after  hearing  all  objections,  issue  a  draft  certificate  to 
be  laid  before  Parliament.  If  it  is  not  objected  to,  a  certificate  may  then 
be  issued,  which  shall  have  all  the  effect  of  a  special  Act.  If  it  is  objected 
to,  it  shall  not  be  further  proceeded  with,  and  all  contracts  for  the  purchase 
or  taking  of  lands  for  the  purposes  of  the  undertaking  shall  cease  to  be 
binding  on  either  party.     Sections  6 — 22. 


Lands. 

Incorporation      23.  The  Lands  Clauses  Acts  shall  be  incorporated  with  the 
Clwwes  Acts  certificate   (which  shall  for  this  purpose  be  deemed  the  special 
in  certificate,  Act),  except  as  may  be  therein  excepted,  end  except  as  to  the 
^dons^ving  following  provisions  ;  namely, 
poweraete.        (^)  With  respect  to  the  purchase  and  taking  of  lands  otherwise 

than  by  agreement : 
(2)  With  respect  to  the  entry  upon  lands  by  the  promoters  of 

the  undertaking : 


Incorporation  of  Company. 
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So  much  of  those  Acts  as  provides  for  the  determination  or 
ascertainment  of  the  amount  of  any  purchase  or  com- 
pensation money,  or  the  settlement  of  any  apportion- 
ment or  other  matter,  otherwise  than  by  agreement  (but 
excluding  from  this  exception  so  much  of  those  Acts  as 
provides  for  the  determination  of  the  amount  of 
compensation  to  be  paid  for  enfranchisement  of  copy- 
holds). 


Sect.  23. 


Incorporation  of  Company. 

).  Contracts  relative  to  the^purchase  or  taking  of  lands  for  Contracts 
dlway,  entered  into  by  the  promoters  before  the  incorporation  bmSng  on 
e  company  by  the  certificate,  shall  be  as  binding  on  the  company, 
any  as  if  they  had  been  entered  into  by  the  company. 

note  to  8.  6  of  the  Lands  Clauses  Consolidation  Act,  1845,  onto,  p.  11. 


Construction  of  Railway. 

..  The  Railways  Clauses  Acts  shall  be  incorporated  with  the  Incorporation 
icate  (which  shall  be  deemed  the  special  Act),  except  as  may  ciausesActs 

erein  excepted,  and  except  as  to  the  following  provisions  ;  in  certificate, 
I  except  as  to 

V»  compulsorj' 

►  Such  o£  the  provisions  with  respect  to  the  construction  of  powers,  et<j. 

the  railway  and  the  works  connected  therewith  as  relate 

to  the  correction  of  errors  and  omissions  in  plans,  or  to 

plans  and  sections  of  alterations  : 
I  With  respect  to  the  temporary  occupation  of  lands  near  the 

railway  during  the  construction  thereof : 
)  With  respect  to  leasing  the  railway  : 
subject  to  the  following  provisions  ;  namely, 
)  Nothing  herein  shall  confer  power  for  the  taking  or  using 

of  lands  for  deviation  or  for  any  other  purpose,  otherwise 

than  by  agreement  : 
)  Any  provision  referring  to  the  datum  line  described  in  the 

section   approved   of  by   Parliament   shall    be   read   as 

referring   to   the  datum   line   described   in   the   section 

approved  of  by  the  Board  of  Trade. 


(    ^42     ) 


THE   KAILWAY  COMPANIES   ACT,    1867. 
(30  &  31  Vict.  c.  127.) 

An  Act  to  amend  the  Law  relating  to  railway  companies. 

[20th  August  1867.] 

***** 

Purchase  of  Lands. 

Amendment  36.  Where  a  company  exercise  the  powers  conferred  on  the 
^wmiea)*^  promoters  of  the  undertaking  by  section  eighty-five  of  the  Lands 
of  8.  85  of  Clauses  Consolidation  Act,  1845,  the  following  provisions  shall 
IM'^'''^'     have  effect: 

(1)  The  surveyor  to  be  appointed  as  in  that  section  provided 

shall  be  appointed  by  the  Board  of  Trade  instead  of  by 
two  justices,  and  all  the  provisions  of  that  Act  relative 
to  a  surveyor  appointed  by  two  justices  shall  apply  to  a 
surveyor  so  appointed  by  the  Board  of  Trade  : 

(2)  The  company  shall  give  not  less  than  seven  days'  notice  of 

their  intention  to  apply  to  the  Board  of  Trade  for  the 
appointment  of  a  surveyor  to  any  party  interested  in  or 
entitled  to  sell  and  convey,  the  lands  in  question,  and  not 
consenting  to  the  entry  of  the  company  : 

(3)  The  valuation  to  be  made   by  the  surveyor  so  appointed 

shall  include  the  amount  of  compensation  for  all  damage 
and  injury  to  be  sustained  by  reason  of  the  exercise  of 
the  powers  conferred  by  the  said  section,  as  far  as  such 
damage  and  injury  are  capable  of  estimation  : 

(4)  The  sureties  to  the  bond  to  be  given  by  the  company  under 

that  section  shall,  in  case  the  parties  differ,  instead  of 
being  approved  of  by  two  justices,  be  approved  of  by 
the  Board  of  Trade,  after  hearing  the  parties. 

*  The  sureties  are  only  required  to  be  approved  of  by  the  Board  of  Trade,  in 
case  the  parties  differ,  and  if  no  objection  to  them  is  made  by  the  landowner, 
the  bond  will  not  be  void  by  reason  of  their  not  being  approved  of  by  the 
Board  of  Trade  {Loonemore  v.  Tiverton,  etc.  Rail,  Co.  (1882),  22  Ch.  D.  25, 
40  ;  (1884),  9  App.  Cas.  480). 

A  railway  company  cannot,  since  the  above  Act,  enter  under  the  provisions 
of  s.  85  of  the  Lands  Clauses  Act,  1845,  without  conforming  to  this  section, 
and  in  a  case  where  the  valuation  had  been  made  prior  to  the  passing  of  the 
Act,  an  entry  subsequent  to  this  Act  was  held  wrongful  (Field  v.  Camarvm 
and  Llanheris  Rail.  Co.  (1867),  L.  R.  5  Eq.  190). 


(    443    ) 


E  EEGULATION  OF  KAILWAYS  ACT,  1868. 
(31  &  32  Vict.  c.  119.) 

Act  to  amend  the  Law  relating  to  railways,     [31st  July  1868.] 


4.  If  any  tree  standing  near  to  a  railway  shall  be  in  danger  Removal 
dling  on  the  railway  so  as  to  obstruct  the  traflBc,  it  shall  be  ^^^^„g 
nl  for  any  two  justices,  on  the  complaint  of  the  company  which  to  railways. 
ts  such  railway,  to  cause  such  tree  to  be  removed  or  otherwise 
k  with  as  such  justices  may  order,  and  the  justices  making 
order  may  award  compensation  to  be  piid  by  the  company 
ing  such  complaint  to  the  owner  of  the  tree  so  ordered  to  be 
)ved  or  otherwise  dealt  with  as  such  justices  shall  think  proper, 
the  amount  of  such  compensation   shall   be  recoverable  in 
manner  as  compensation  recoverable  before  justices  under 
Elailways  Clauses  Consolidation  Act,  1845. 


1.  Whenever,  in  the  case  of  any  lands  purchased  or  taken 
rwise  than  by  agreement  for  the  purposes  of  any  public 
iray,  any  question  of  compensation  in  respect  thereof,  or  any 
tion  of  compensation  in  respect  of  lands  injuriously  affected 
he  execution  of  the  works  of  any  public  railway,  is  under  the 
isions  of  the  Lands  Clauses  Consolidation  Act,  1845,  to  be 
ed  by  the  verdict  of  a  jury  empannelled  and  summoned  as  in 
Act  mentioned,  the  company  or  the  party  entitled  to  the  com- 
ation  may,  at  any  time  before  the  issuing  by  the  company  [of 
irrant  (a)]  to  the  sheriff  as  by  that  Act  directed,  apply  to  a 
;e  of  any  one  of  the  superior  courts  of  common  law  at  West- 
ster,  who  shall,  if  he  think  fit,  make  an  order  for  trial  of 
question  in  one  of  the  superior  courts,  upon  such  terms  and  in 
i  manner  as  to  him  shall  seem  fit ;  and  the  question  between 
parties  shall  be  stated  in  an  issue,  to  be  settled  in  case  of 
rence  by  the  judge,  or  as  he  shall  direct,  and  such  issue  may 
ntered  for  trial  and  tried  accordingly,  in  the  same  manner  as 
issue  joined  in  an  ordinary  action,  at  such  place  as  the  judge 
I  direct  ;  and  the  proceedings  in  respect  of  such  issue  shall  be 
er  and  subject  to  the  control  and  jurisdiction  of  the  court  as  in 
nary  actions  therein,  but  so  nevertheless  that  the  jury  shall. 


Company 
may  applv  to 
common  law 
judge  at 
Westminster 
to  hear  cases 
of  compensa- 
tion under 
8  &  9  Vict, 
c.  18. 
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Sect.  41.  where  the  issue  relates  to  the  value  of  lands  to  be  purchased,  and 
also  to  compensation  claimed  for  injury  done  or  to  be  done  to 
lands  held  therewith,  deliver  their  verdict  separately  in  manner 
provided  by  the  forty-ninth  section  of  the  Lands  Clauses 
Consolidation  Act,  1845  (6). 

(a)  These  words  in  brackets  are  not  In  the  Act  and  have  apparently  been 
omitted  inadvertently.  See  s.  39  of  the  Lands  Clauses  Consolidation  Act, 
1846,  ante^  p.  74,  and  see  per  Grove,  J.,  in  Tanner  v.  Swindon  Rail.  Co. 
(1881),  45  L.  T.  209. 

(6)  Ante,  p.  82. 

The  order  for  the  trial  of  the  question  in  the  High  Court  may,  except  as 
to  the  settling  of  an  issue  in  case  of  difference,  be  exercised  by  a  master 
under  O.  54,  r.  2.  An  appeal  lies  to  the  judge  in  chambers.  If  the  appli- 
cation before  the  master  is  in  time,  even  although  he  refuses  the  order,  then 
the  judge  or  other  higher  court  may  make  it  subsequently  to  the  time  of 
issuing  the  warrant  as  the  time  when  the  master  decided  the  case  is  to  be 
taken  as  the  time  of  the  judgment  of  the  higher  court  {In  re  Donisthorpe 
atid  Manchester^  Sheffield  and  Lincolnshire  Rail.  Co.,  [1897]  1  Q.  B.  671). 

In  the  last  case  the  appeal  from  the  judge  was  taken  to  the  Court  of 
Appeal.  It  has  been  since  decided  that  the  appeal  from  the  judge  lies  to 
the  Divisional  Court  and  not  to  the  Court  of  Appeal,  as  it  is  not  a  matter 
of  practice  or  procedure  within  the  meaning  of  s.  1  (4)  of  the  Supreme 
Court  of  Judicature  (Procedure)  Act,  1894  {Loftg  v.  Great  Northern  and 
City  Rail.  Co.,  [1902]  1  K.  B.  813). 

The  judge  of  the  High  Court  with  a  jury  has  no  power  to  try  any  question 
of  the  claimant's  right  to  compensation  under  this  section.  The  power  given 
by  this  section  only  enables  the  very  same  question,  which  could  previously  have 
been  tried  by  a  sheriff  and  a  jury,  to  be  tried  by  a  judge  of  the  superior  court 
with  a  jury  of  the  superior  court.  They  can  only  find  the  amount  of  the 
compensation.  See  s.  23  of  the  Lands  Clauses  Consolidation  Act,  1845, 
note,  ^*  The  same  shall  be  so  settled,"  ante,  p.  50.  The  verdict  and  judg- 
ment so  arrived  at  by  the  judge  and  jury  is  not  a  judgment  of  the  High 
Court  under  its  general  jurisdiction,  but  a  judgment  arrived  at  under  the 
limited  jurisdiction  given  by  the  Lands  Clauses  Act  as  modified  by  this  Act. 
The  judgment  can  only  be  carried  out,  therefore,  by  bringing  an  action  on 
it  in  the  ordinary  way  {In  re  East  London  Rail.  Co.,  Oliver's  Claim  (1890)» 
24  Q.  B.  D.  507).  The  Court  of  Appeal  in  that  case  also  indicated*  an 
opinion  that,  notwithstanding  the  Judicature  Acts  and  rules,  a  trial  in  the 
High  Court  under  this  section  cannot  be  by  a  judge  without  a  jury.  On 
similar  grounds,  the  High  Court  cannot  order  a  new  trial  of  an  issue  which 
has  been  directed  under  this  section  as  the  verdict  and  judgment  of  the 
court  are  to  have  the  same  effect  as  the  verdict  and  judgment  of  a  sheriff 
and  jury,  which  are  final  so  long  as  they  act  within  their  jurisdiction 
{Birmingham  Land  Co.  v.  London  and  North  Western  Rail.  Co.  (1889), 
22  Q.  B.  D.  435).  In  the  case  of  New  River  Co.  v.  Midland  Rail.  Co. 
(1877),  36  L.  T.  (n.h.)  539,  this  point  was  not  taken  ;  the  question  there 
raised  was  whether  the  time  for  appealing  from  a  verdict  under  this  section 
was  limited  to  twenty-one  days,  and  by  O.  58,  rr.  9  and  15,  the  court  held 
that  it  was  not,  but  according  to  the  principle  laid  down  in  the  later  cases 
above  cited,  no  appeal  lies. 


^™P"jy.  42.  Whenever  a  company  is  called  upon  or  liable  under  the 

judge's  order  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  to  issue 
instead  of       their  warrant  to  the  sheriff  in  the  case  of  any  disputed  compensa- 


issumg 
warrant, 


Verdict  to  Havb  Same  Effect  as  before  Sheriff. 
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Q,  and  the  company  shall  obtain  a  judge's  order  as  in  the  last 
needing  section  mentioned,  the  obtaining  of  such  an  order  and 
dee  thereof  to  the  opposite  party  shall  be  a  satisfaction  of  the 
apany's  duty  in  respect  of  the  issue  of  the  warrant. 

¥liere  the  landowner  claims  compensation  under  s.  68  of  the  Lands  Clauses 
laolidation  Act,  1845,  if  the  company  desire  to  avail  themselves  of  8.  41 
this  Act,  they  must  not  only  take  out  the  summons  for  an  order  under  it 
bin  twenty-one  days  from  the  receipt  of  the  claim,  but  the  summons 
uld  be  returnable  so  that  the  order  can  be  made  before  the  twenty-one 
B  have  expired,  otherwise  the  claimant  will  be  entitled  to  the  amount 
med  under  s.  68  (Tamter  v.  Swindon  Rail.  Co.  (1881),  45  L.  T.  209). 


Sect.  42. 


t3.    The  verdict   of   the  jury   and  judgment   of   the   court  ^°^?^  °^. 
m  any  issue  authorised  by  this  Act  shall,  as  regards  costs  and  jury,  and 
iry  other  matter  incident  to  or  consequent  thereon,  have  the  i^^g™®'^*^  <^^ 
le  operation  and  be  entitled  to  the  same  effect  as  if  that  verdict 
I  judgment  had  been  the  verdict  of  a  jury  and  judgment  of  a 
riff  upon  an  inquiry  conducted  upon  a  warrant  to  the  sheriff 
led  by  the  company  under  the  Lands  Clauses  Consolidation  Act, 
15  (a). 

a)  As  to  these  costs,  see  ss.  51 — 53,  ante^  pp.  87 — 90  et  »eq. 

t4.  In  so  far  as  any  expression  used  in  any  of  the  three  pre-  Interpreta- 
[ing  sections  of  this  Act  has  any  special  meaning  assigned  to  g^xpresskjnf"^ 
by   the   Lands   Clauses   Consolidation   Act,    1845,   each   such 
»ression  shall  in  this  Act  have  the  meaning  so  assigned  to  it. 

15.    [  Wherever   under   the  provisions   of   the   Lands    Clauses  Fees  to 
nsolidation  Act,  1845,  or  of  any  Act  incorporating^  altering^  or  determinhig 
ending  tJie  same^  the  costs  of  any  proceedings  for  determining  a  auestions  of 
*stion  of  disputed  compensation  are  settled  hy  one  of  tJie  masters  pen^tlon.^"^' 
the  Court  of  Queen*s  Bench  in  England  or  Ireland,  it  shall  be 
7ful  for  such  masters  to  receive  and  take  in  respect  of  each  folio 
length  of  every  bill  of  costs  so  settled  a  fee  of  one  shilling  and  no 
re  :  and  such  fee  shall  be  taken  in  money  and  not  in  stamps,  and 
y  be  retained  by  the  said  masters  for  their  own  use  and  benefit  J\ 

?hi8  section  is  repealed  by  the  Lands  Clauses  (Taxation  of  Costs)  Act, 
5,  po8t^  and  see  the  Lands  Clauses  Act,  1869,  p.  446. 


(    'U6    ) 


THE    LANDS    CLAUSES    CONSOLIDATION 
ACT,   1869. 

(32  &  33  Vict.  c.  18.) 

An  Act  to  amend  the  Lands  Clauses  Consolidation  Act. 

[24th  June  1869.] 

[  Whereas  it  is  expedient  that  the  provisions  contained  in  the  Lands 
Clauses  Consolidation  Act^  1845,  should  be  amended  : 

Be  it  there/ore  enacted  and  declared  by  the  Queen's  most  Excellent 
Majesty^  by  and  unth  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal^  and  Commons^  in  this  present  Parliament  assembled^ 
and  by  the  authority  of  the  same^  as  follows ;] 

The  above  has  been  repealed  by  the  Statute  Law  Bevision  (No.  2)  Act, 
1893  (56  &  57  Vict.  c.  54). 


> 


Costa  of  J    r  W'Jiere  in  England  under  the  Lands   Clauses  Consolidation 

arbitrations,      j^o^b-  a        *  •»  .  » 

where  either  '^<^l^  lo4.^,  or   any  Act   incorporating  the   same^  any  question  of 

party  so  disputed  compensation  is  determined  by  arbitration^  the  costs  of  and 

be  settled  by  incidental  to  tlie  arbitration  and  award  sJiall,  if  either  party  so 

a  master  of     requires,  be  taxed  and  settled  as  between  tJie  parties  by  any  one  of  the 

courts.  taxing  masters  of  the  superior  courts  of  law  ;  and  such  fees  may  be 

taken  in  respect  of  the  taxation  as  may  be  fixed  in  pursuance  of  the 

enactments  relating  to  the  fees  to  be  demanded  and  taken  in  tJie  offices 

of  such  masters,  and  all  tliose  enactments,  including  the  enactments 

relating  to  the  taking  of  fees  by  means  of  stamps,  shall  extend  to  the 

fees  in  respect  of  the  said  taxation.^ 

This  section,  which  amends  s.  34  of  the  Lands  Clauses  Consolidation 
Act,  1845,  antey  p.  63,  has  been  repealed  by  the  Lands  Clauses  (Taxation 
of  Costs)  Act,  1 895,  postj  and  in  effect  re-enacted  thereby.  A  somewhat 
similar  provision  is  made  in  the  case  of  assessments  by  juries  by  s.  52  of 
the  Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  89.  The  Act  of  1895  was 
passed  because  there  was  a  difference  between  the  systems  for  the  payment 
of  fees  for  taxing  costs  under  these  two  sections.  Fees  under  this  section 
were  paid  by  stamps,  while  under  s.  52  of  this  Act  and  under  s.  45  of  the 
Regulation  of  Railways  Act,  1868,  anie^  p.  445,  they  were  paid  in  cash. 
The  two  systems  are  now  assimilated,  the  system  of  payment  by  stamps 
being  the  one  adopted. 

The  cases  decided  under  this  section  will  be  found  in  the  notes  to  s.  1  of 
the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895,  post. 


Provisions  Respecting  Lands  in  Westminster. 


447 


t    [Section  thirty-three  of  the  Regulation  of  Railtoays  Acty  1868,      Sect.  2. 
ereby  repealed,  and  any  proceedings  commenced  in  pursuance  of 
section  may  be  continued  under  this  Act  as  if  they  had  been  ^i^%2y\ct. 
menced  under  it,"]  ^-  ^1^»  ^'  ^- 

[lis  section  has  been  repealed  by  the  Statute  Law  Revision  Act,  1883 
&  47  Vict.  c.  39)  ;  but  the  repeal  does  not  affect  the  repeal  of  s.  33  of 
Btegulation  of  Railways  Act,  1868. 

I.  Where  any  lands  by  the  special  Act  authorised  to  be  taken  Provision 
situate  within  the  city  and  liberty  of  Westminster,  then,  with  J^Tin"^ 
ect  to  those  lands,  in  every  case  in  which  any  question  of  Westminster, 
uted  compensation  is  required  by  the  Lands  Clauses  Consoli- 
jn  Act,  1845,  or  any  Act  amending  the  same,  to  be  determined 
he  verdict  of  a  jury,  the  high  bailiff  of  the  city  and  liberty  of 
itminster,  or  his  deputy,  shall  be  deemed  to  be  substituted  for 
sheriff  throughout  such  of  the  enactments  of  the  Lands  Clauses 
solidation  Act,  1845,  and  any  Act  amending  the  same  as  relate 
le  reference  to  a  jury. 

lis  section  refers  more  particularly  to  ss.  38 — 57  of  the  Lands  Glauses 
olidation  Act,  1845.  As  to  meaning  of  ^*  sheriff,"  see  ss.  3,  39,  40, 
pp.  4,  74,  77  ;  and  as  to  '*  deputy,"  see  the  cases  in  the  note  to  s.  39 
Le  Lands  Clauses  Consolidation  Act,  1845. 

lis  enactment  refers  only  to  lands  authorised  to  be  taken,  and  would 
[ur  not  to  affect  the  case  where  the  lands  injuriously  affected  are  within 
minster ;  but  as  to  this  see  R.  v.  Great  Northern  Rail,  Co,  (1849), 
.  B.  25. 


,  This  Act  may  be  cited  as  the  Lands  Clauses  Consolidation  Short  title. 
1869,  and  shall  be  construed  as  one  with  the  Lands  Clauses  Construe  tiom 

of  Acte 

iolidation  Act,  1845,  and  the  Lands  Clauses  Consolidation 
i  Amendment  Act,  1860,  and  these  Acts  and  this  Act  may  be 
[  together  as  the  Lands  Clauses  Consolidation  Acts,  1845, 
),  and  1869. 

'  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  43),  s.  23,  the  expression 
ids  Clauses  Acts  "  in  future  Acts  shall,  as  regards  England  and  Wales,   ' 
de  the  above  Acts  and  the  Lands  Clauses  (Umpire)  Act,  1883,  and  the 
is  Clauses  (Taxation  of  Costs)  Act,  1895,  and  any  Acts  for  the  time 
\  in  force  amending  the  same. 


(     44«     ) 


THE  GAS  AND  WATEE    WOKKS    FACILITIES 

ACT,  1870. 
(33  &  34  Vict.  c.  70.) 

An  Act  to  facilitate  in  certain  cases  the  obtaining  of  powers  for 
the  construction  of  gas  and  water  toorks  and  for  the  supply  of 
gas  and  water.  [9th  August  1870.] 

This  Act  was  passed  in  order  to  enable  companies  or  persons  to  obtain 
provisional  orders  to  empower  them  to  construct  and  maintain  gas  works 
and  water  works.  It  is  also  incorporated  in  s.  161  of  the  Public  Health 
Act,  1875,  for  the  purpose  of  enabling  urban  authorities  to  obtain  pro- 
visional orders  for  gas  undertakings,  the  Local  Government  Board  being, 
however,  substituted  as  the  sanctioning  authority.  The  Act  is  in  part 
amended  by  the  Gas  and  Water  Works  Facilities  Act,  1870,  Amendment 
Act,  1873  (36  &  37  Vict.  c.  89),  in  respect  of  the  procedure  to  obtain 
such  orders. 

The  public  general  Acts  dealing  with  gas  works  do  not  enable  local 
authorities  or  gas  companies  to  take  land  compulsorily  for  the  purposes 
of  constructing  gas  works.     This  Act  provides  as  follows  : 

Incorporation  \Q^  The  provisions  of  the  Lands  Clauses  Acts  shall  be  incor- 
Ac^ln"^  porated  with  every  provisional  order  under  this  Act,  save 
provisional     where  the  same  are  expressly  varied  or  excepted  by  any  such 

provisional   order,   and    except   as  to   the   following   provisions, 

namely — 

(1)  With  respect  to  the  purchase  and  taking  of  lands  otherwise 

than  by  agreement : 

(2)  With  respect  to  the  entry  upon  lands  by  the  promoters 

of  the  undertaking. 

Where  a  provisional  order  authorises  a  gas  undertaking  the 
provisions  of  the  Gasworks  Clauses  Act,  1847,  shall  be  incor- 
porated with  such  provisional  order,  save  where  the  same  are 
thereby  expressly  varied  or  excepted. 

Where  a  provisional  order  authorises  a  water  undertaking  the 
provisions  of  the  Waterworks  Clauses  Act,  1847,  and  of  the 
Waterworks  Clauses  Act,  1863,  shall  be  incorporated  with  such 
provisional  order,  save  where  the  same  are  thereby  expressly 
varied  or  excepted. 

For  the  purposes  of  such  incorporation  a  provisional  order 
under  this  Act  shall  be  deemed  the  special  Act. 

It  will  be  seen  that  compulsory  sections  of  the  Lands  Clauses  Acts  are 
expressly  omitted  in  the  above  section. 
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The  Gasworks   Glauses  Act,    1847  (10  &  11  Vict.  c.  15),  s.  6,  allows     Sect.  10. 

undertakers  to  open  and  break  up  the  soil  and  pavement  of  the  several  

streets  and  bridges  within  the  limits  of  the  special  Act  in  order  to  lay  pipes,        ^ote* 
and  they  may  in  such  streets  do  other  acts  necessary  for  the  supplying  of 
gas  to  the  inhabitants,  ^^  doing  as  little  damage  as  may  be  in  the  execution 
of  the  powers  hereby,  or  by  the  special  Act  granted,  and  making  compensa- 
tion for  any  damage  which  may  be  done  in  the  execution  of  such  powers." 

In  provisional  orders  where  ss.  16 — 68  of  the  Lands  Clauses  Consolidation 
Act,  1845,  are  not  incorporated,  it  does  not  appear  how  this  compensation 
is  to  be  determined. 

In  regard  to  private  property  s.  7  of  the  same  Act  provides  as  follows  : 

7.  Provided  always,  that  nothing  herein  shall  authorise  or  empower 
the  undertakers  to  lay  down  or  place  any  pipe  or  other  works  into,  through, 
or  against  atiy  building  or  in  any  land,  not  dedicated  to  public  use,  without 
the  consent  of  the  owners  and  occupiers  thereof ;  except  that  the  under- 
takers may  at  any  time  enter  upon  and  lay  or  place  any  new  pipe  in 
the  place  of  an  existing  pipe  in  any  land  wherein  any  pipe  hath  been 
already  lawfully  laid  down  or  placed  in  pursuance  of  this  or  the  special  Act 
or  any  other  Act  of  Parliament,  and  may  repair  or  alter  any  pipe  so  laid 
down. 

The  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  further  amends 
both  of  the  above  Acts,  and  enables  undertakers  to  sell  superfluous  land, 
and  also  enables  persons  under  'disabilities  to  convey  easements  and  other 
such  rights,  but  does  not  further  incorporate  the  Lands  Clauses  Acts. 

The  materials  provisions  are  as  follows  : 

The  Gasworks  Clauses  Act,  1871. 

1.   The   Gtwworks  Clauses  Act,   1847,  and  this  Act  shall  be  construed  10  &  11  Vict, 
together  as  one  Act,  and  the  provisions  of  this  Act  shall  be  held  to  repeal  ^.  15,  and  this 
and  supersede  such  of  the  provisions  of  that  Act  as  are  inconsistent  with  ^^^  5°    j 
that  Act.  construed 

o  o  o  o  o  together. 

3.  The  provisions  of   this  Act    shall   apply  to  every  gas  undertaking  Application 
authorised    by  any  special   Act  hereafter  passed,   or   by  any  provisional  °^  '^^^' 
order  made  under  the  authority  of  the  Gas  and  Water  Works  Facilities  Act, 
1870,  save  where  the  said   provisions  are   expressly  varied   or  excepted 
by  any  such  special  Act  or  provisional  order ;  and  every  such  special  Act  and 
provisional  order  is  in  this  Act  included  in  the  term  "  the  special  Act." 
o  o  o  o  o 

6.  The  undertakers  may  sell  and  dispose  of  any  lands  which  are  vested  Sale  of 
in  them,  or  which  they  are  authorised  to  purchase,  or  which  they  may  here-  superfluous 
after  acquire,  and  which  shall  not  be  required   for  the  purposes  of  the  ^^'^^s- 
undertaking    and  the    provisions   of    the    Lands    Clauses   Consolidation 
Act,  1845,  ss.  128  to  132  (both  sections  inclusive),  shall  apply  to  any  such 
sale ;    and  the  undertakers  may  also  from  time  to  time  sell  and  dispose 
of  any  works,  buildings,  or  erections  on  any  lands  belonging  to  them  which 
shall  not  be  required  for  the  purposes  of  the  undertaking. 

o  o  o  o  o 

9.  Nothing  in  this  or  the  special  Act  shall  exonerate  the  undertakers  Undertakers 
from  any  indictment,  action,  or  other  proceeding  for  nuisance  in  the  event  ^°^  exempted 
of  any  nuisance  being  caused  by  them.  •  "^t 

10.  Persons  empowered  by  the  Lands  Clauses  Consolidation  Act,  1845,  Power 

to  sell  and   convey  or  release  lands,   may,  if  they  think  fit,  subject  to  to  take 

the  provisions  of  that  Act,  and  of  the  Lands  Clauses  Consolidation  Acts  easements, 

Amendment  Act,  1860,  grant  to  the  undertakers  any  easement,  right,  or  ®^-»  ^7 

agreement. 
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Sect  tlO.  privilege,  not  being  an  easement  of  water,  required  for  the  purposes  of  the 
special  Act,  in,  over,  or  affecting  any  such  lands  ;  and  the  pro>'isions  of  the 
last-mentioned  Acts  with  respect  to  lands  and  rentcharges,  as  far  as  the 
same  are  applicable  in  this  behalf,  shall  extend  and  apply  to  such  grants,  or 
to  such  easement,  rights,  or  privileges  as  aforesaid. 

o  o  o  o  o 

Damage  caused  to  private  property  during  the  construction  of  gasworks 
and  laying  of  pipes,  therefore,  gives  rise  to  a  cause  of  action,  and  not  to  a 
claim  for  compensation  inasmuch  as  the  undertakers  are  not  authorised  to 
do  any  such  damage. 

Thus,  where  a  gas  company  in  laying  pipes  along  a  road  which  passed 
alongside  premises,  and  over  certain  arches  occupied  as  cellars,  damaged 
these  arches,  the  company  was  held,  under  s.  7  of  the  Gasworks  Clauses 
Act,  to  be  liable  to  an  action  for  damages  (Thompson  v.  Sunderlnnd  Ga*  Co. 
(1877),  2  Ex.  D.  429).  A  company  wUl  also  be  liable  to  be  restrained  by 
injunction  from  laying  pipes  in  private  land  (Maddock  v.  Wallasey  Loral 
Board  (1886),  55  L.  J.  Q.  B.  267),  and  from  obstructing  ancient  lights  by 
a  gasometer,  and  from  excavating  their  land  in  such  a  manner  as  to  draw 
silt  from  the  adjoining  land  and  so  cause  a  subsidence  (Jordesott  v.  Sutton, 
Southroates  and  Drypool  Gas  Co.,  [1899]  2  Ch.  217). 

As  there  are  no  provisions  in  the  above-mentioned  Acts  in  regard  to 
mines  as  in  the  Railways  Clauses  Act,  1845,  ss.  77 — 85,  ante,  pp.  .S28  et  seq.y 
and  in  the  Waterworks  Clauses  Act,  1847,  ss.  18 — 27,  ante,  pp.  358  et  seq., 
a  difficulty  has  arisen  as  to  the  rights  of  mine-owners  who  own  mines 
beneath  streets  and  highways.  These  rights  were  discussed  in  Normanton 
Gas  Co.  V.  Pope  (1883),  52  L.  J.  Q.  B.  629.  In  that  case  the  lessees  of 
minerals  under  and  adjacent  to  the  highway,  under  which  the  company  had 
laid  pipes,  had  by  working  these  minerals  let  down  the  soil  and  injured  the 
pipes.  It  was  held  that  the  company  was  entitled  to  support  for  the  pipes, 
and  that  the  mine-owner  was  entitled  to  compensation  for  the  burden  thus 
imposed  upon  him.  The  company  were,  therefore,  entitled  to  recover 
damages  in  an  action  for  the  injury  done  to  the  pipes,  while  the  owner  of 
the  minerals,  it  was  held,  could .  recover  compensation,  not  by  counterclaim 
in  the  action,  but  in  an  arbitration  for  the  limitation  put  upon  his  user  of 
the  land.  Such  an  arbitration  might  not  be  under  the  Lands  Clauses  Acts 
as  the  arbitration  clauses  need  not  be  incorporated  ;  but,  in  such  a  case, 
the  arbitration  might  probably  be  conducted  under  the  provisions  of  the 
Companies  Clauses  Act,  1845  (8  &  9  Vict.  c.  16). 

The  general  rule  as  to  support  in  cases  where  there  are  no  special 
statutory  provisions  was  laid  down  in  In  re  Corporation  of  Dudley  (ISSl), 
8  Q.  B.  D.  86,  and  that  rule  was  stated  by  Fry,  L.J.,  in  the  Normanton 
Case,  supra,  p.  636,  thus  :  '*  Where  an  obligation  is  created  by  statute  to 
maintain  something  which  requires  support,  or  where  there  is  a  statutory 
duty  to  do  something,  the  necessary  result  of  doing  which  is  that  some 
structure  will  be  required  for  which  support  is  necessary,  and  where 
compensation  is  given  for  damage  done  in  the  exercise  of  the  powers  of  the 
Act,  then  the  courts  will,  as  a  rule,  hold  that  such  a  structure  is  entitled  to 
support  and  that  it  cannot  be  interfered  with  by  adjoining  owners." 

See,  further,  as  to  support,  the  note  to  s.  79  of  the  Railways  Clauses 
Act,  1845,  antty  p.  333,  and  see  the  notes  to  the  Public  Health  Act 
Amendment  Act,  1883,  ^w«f. 

As  regards  the  construction  of  works  for  lighting  by  local  authorities 
under  the  Public  Health  Act,  1875,  or  under  any  general  or  local  Act  or 
provisional  order,  the  mining  clauses  of  the  Waterworks  Clauses  Act,  1847, 
ss.  18 — 27,  are  now  to  be  deemed  incorporated.  See  the  Public  Health 
Act,  1875  (Support  of  Sewers)  Amendment  Act,  1883  (46  &  47  Vict, 
c.  37),  jmi. 
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THE    ELEMENTAKY    EDUCATION    ACT,    1870. 
(33  &  34  Vict.  o.  75.) 

An  Act  to  provide  for  public  elementary  education  in  England  and 
Wales.  [9th  August  1870.] 

•  •  •  «  « 

The  sections  of  this  Act  dealing  with  the  purchase  and  taking  of  land 
are  practically  left  unaltered  by  the  Education  Act  of  1902,  but  are  subject 
to  the  modifications  specified  in  the  3rd  schedule  thereof.     See  s.  25  (3). 

19.  Every  school  board  for  the  purpose  of  providing  sufficient  Powers  of 
public  school  accommodation  for  their  district,  {^whetlier  in  obedience  for  tox)vW^ 
to  any  requisition^  (a)  or  not,  may  provide,  by  building  or  other-  schools, 
wise,  school-houses  properly  fitted  up,  and  improve,  enlarge,  and 

fit  up  any  school-house  provided  by  them,  and  supply  school 
apparatus  and  everything  necessary  for  the  efficiency  of  the  schools 
provided  bj  them,  and  purchase  and  take  on  lease  any  land,  and 
any  right  over  land,  or  may  exercise  any  of  such  powers. 

(a)  The  words  in  italics  have  been  repealed  by  s.  25  (3)  of  the  Education 
Act,  1902  (2  Edw.  7,  c.  42). 

All  school  boards  in  England  and  Wales  except  that  of  London  were 
abolished  by  the  Education  Act,  1902.  The  local  education  authority  as 
defined  by  s.  1  of  that  Act  have  throughout  their  area  the  powers  of  a 
school  board  under  the  Elementary  Education  Acts,  1870 — 1900  (see  s.  5). 
Section  1  is  as  follows  : 

1.  For  the  purposes  of  this  Act,  the  council  of  every  county  and  of  every 
county  borough  shall  be  the  local  education  authority  : 

Provided  that  the  council  of  a  borough  with  a  population  of  over  ten 
thousand  or  of  an  urban  district  with  a  population  of  over  twenty  thousand 
shall,  as  respects  that  borough  oi*  district,  be  the  local  education  authority  for 
the  purpose  of  Part  III.  of  this  Act,  and  for  that  purpose,  as  respects  that 
borough  or  district,  the  expression  '*  local  education  authority ''  means  the 
council  that  borough  or  district.  ' 

References  to  school  boards  and  school  districts  are  to  be  construed  as 
references  to  local  education  authorities  and  the  areas  for  which  they  act 
(Sched.  in.  (1)). 

The  Education  Act,  1902,  was  extended  and  adapted  to  London  by  the 
Education  (London)  Act,  1903,  poet.  See  more  particularly  s.  2  (2)  in 
regard  to  the  compulsory  purchase  of  sites. 

This  section  was  extended  to  any  offices  required  by  the  sc]iool  board  for 
London  (35  &  36  Vict.  c.  27,  s.  1). 

20.  With  respect  to  the  purchase  of  land  by  school  boards  for  Compulsory 

the  purposes  of  this  Act,  the  following  provisions  shall  have  eflfect ;  of  sites. 

(that  is  to  say,) 

(1)  The  Lands  Clauses  Consolidation  Act,  1845,  and  the  Acts  Regulations 
^  -^  '  '  as  to  the 
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Sect.  20. 

purchase 
of  land 
compulsorily. 


Publication 
of  notices. 


Service  of 
notices. 


Petition  to 
Education 
Department, 


amending  the  saihe,  shall  be  incorporated  with  this  Act, 
except  the  provisions  relating  to  access  to  the  special 
Act ;  and  in  construing  those  Acts  for  the  purposes  of 
this  section  the  special  Act  shall  be  construed  to  mean 
this  Act,  and  the  promoters  of  the  undertaking  shall  be 
construed  to  mean  the  school  board,  and  land  shall  be 
construed  to  include  any  right  over  land  : 

(2)  The  school  board,  before  putting  in  force  any  of  the  powers 

of  the  said  Acts  with  respect  to  the  purchase  and  taking 
of  land  otherwise  than  by  agreement,  shall — 

(a)  Publish  during  three  consecutive  weeks  in  the  months 

of  October  and  November,  or  either  of  them,  a  notice 
describing  shortly  the  object  for  which  the  land  is 
proposed  to  be  taken,  naming  a  place  where  a  plan  of 
the  land  proposed  to  be  taken  may  be  seen  at  all 
reasonable  hours,  and  stating  the  quantity  of  land 
that  they  require  ;  and  shall  further, 

(b)  After  such  publication,  serv^e  a  notice  in  manner  meo- 

tioned  in  this  section  on  every  owner  or  reputed 
owner,  lessee  or  reputed  lessee,  and  occupier  of  such 
land,  defining  in  each  case  the  particular  land  intended 
to  be  taken,  and  requiring  an  answer  stating  whether 
the  person  so  served  assents,  dissents,  or  is  neuter  in 
respect  of  taking  such  land  ; 

(c)  Such  notice  shall  be  served — 

(a)  By  delivery   of  the    same   personally  on   the   person 

required  to  be  served,  or,  if  such  person  is  absent 
abroad,  to  his  agent ;  or 

(b)  By  leaving  the  same  at  the  usual  or  last  known  place 

of  abode  of  such  person  as  aforesaid,  or  by  forward- 
ing the  same  by  post  in  a  registered  letter,  addressed 
to  the  usual  or  last  known  place  of  abode  of  such 
person  : 

(3)  Upon   compliance   with   the   provisions  contained  in   this 

section  with  respect  to  notices  the  school  board  may,  if 
they  think  fit,  present  a  petition  under  their  seal  to  the 
Education  Department,  praying  that  an  order  may  be 
made  authorising  the  school  board  to  put  in  force  the 
powers  of  the  said  Acts  with  respect  to  the  purchase  and 
taking  of  land  otherwise  than  by  agreement,  so  far  as 
regards  the  land  therein  mentioned  ;  the  petition  shall 
state  the  land  intended  to  be  taken  and  the  purposes  for 
which  it  is  required,  and  the  names  of  the  owners,  lessees, 


Compulsory  Purchase  of  Sites.  4.53 

and  occupiers  of  land  who  have  assented,  dissented,  or     Sect.  20, 
are  neuter  in  respect  of  the  taking  of  such  land,  or  who 
have  returned   no   answer  to  the  notice,  and  shall  be 
supported  by  such  evidence  as  the  Education  Department 
may  from  time  to  time  require : 

(4)  If,  on  consideration  of  the  petition  and  proof  of  the  publi- 

cation and  service  of  the  proper  notices,  the  Education 
Department  think  fit  to  proceed  with  the  case,  they  may, 
if  they  think  fit,  appoint  some  person  to  inquire  in  the 
district  in  which  the  land  is  situate  respecting  the 
propriety  of  the  proposed  order,  and  also  direct  such 
person  to  hold  a  public  inquiry  : 

(5)  After  such    consideration  and  proof,   and  after   receiving 

a  report  made  upon  any  such  inquiry,  the  Education 
Department  may  make  the  order  prayed  for,  authorising 
the  school  board  to  put  in  force  with  reference  to  the 
land  referred  to  in  such  order  the  powers  of  the  said 
Acts  with  respect  to  the  purchase  and  taking  of  land 
otherwise  than  by  agreement,  or  any  of  them,  and  either 
absolutely  or  with  such  conditions  and  modifications 
as  they  may  think  fit ;  and  it  shall  be  the  duty  of  the 
school  board  to  serve  a  copy  of  any  order  so  made  in 
the  manner  and  upon  the  persons  in  which  and  upon 
whom  notices  in  respect  of  the  land  to  which  the  order 
relates  are  required  by  this  Act  to  be  served  : 

(6)  No  order  so  made  shall  be  of  any  validity  unless  the  same  No  order 

has  been  confirmed  by  Act  of  Parliament ;  and  it  shall  ^nfir^ed  by 
be   lawful   for  the   Education    Department,   as  soon  as  Parliament, 
conveniently  may  be,  to  obtain  such  confirmation,  and 
the   Act   confirming  such  order  shall  be  deemed  t9  be 
a  public  general  Act  of  Parliament : 

(7)  The    Education   Department,   in   case    of    their    refusing 

or  modifying  such  order,  may  make  such  order  as  they 
think  fit  for  the  allowance  of  the  costs,  charges,  and 
expenses  of  any  person  whose  land  is  proposed  to  be 
taken  of  and  incident  to  such  application  and  inquiry 
respectively : 

(8)  All  costs,  charges,  and  expenses  incurred  by  the  Education  Costs, 

Department  in  relation  to  any  order  under  this  section  ^°!^  ^^ 
shall,   to   such   amount  as   the  Commissioners   of   Her 
Majesty's  Treasury  think  proper  to  direct,  and  all  costs, 
charges,   and  expenses   of  any   person   which   shall  be 
so  allowed  by  the  Edncation  Department  as   aforesaid 
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Sect.  20.  shall,  become  a  charge  upon  the  school  f  nnd  of  the  district 

to  which  snch  order  relates,  and  be  repaid  to  the  \^said 
Commissioners  of  Her  Majesttfs']  (a)  Treasury  or  to 
such  person  respectively,  by  annual  instalments  not 
exceeding  five,  together  with  interest  after  the  yearly 
rate  of  five  pounds  in  the  hundred,  to  be  computed  from 
the  date  of  any  such  direction  of  the  said  commissioners, 
or  allowance  of  such  costs,  charges,  and  expenses 
respectively  upon  so  much  of  the  principal  sum  due 
in  respect  of  the  said  costs,  charges,  and  expenses  as  may 
from  time  to  time  remain  unpaid. 

The  School  Sites  Acts  [as  defined  in  tlie  fourth  scliedule  to 
this  Act]  (a)  shall  apply  in  the  same  manner  as  if  the  school  board 
were  trustees  or  managers  of  a  school  within  the  meaning  of  those 
Acts,  and  land  may  be  acquired  under  any  of  the  Acts  mentioned 
in  this  section,  or  partly  under  one  and  partly  under  another 
Act. 

(a)  These  words  have  been  repealed  by  the  Statute  Law  Beviaion 
Act,  1893. 

"The  purdlMe  of  land." — As  to  the  substitution  of  the  local 
education  authority  for  school  boards,  see  note  to  s.  19,  supra.  For  school 
fund  read  the  fund  or  rate  out  of  which  the  expenses  of  the  local  education 
authority  are  payable  (Sched.  Ill  (2)).  Besides  the  powers  and  provisions 
in  the  Lands  Clauses  Act,  the  Tithe  Act,  1878  (41  &  42  Vict.  c.  42), 
provides  that  when  land  which  is  charged  with  rentcharge  in  lieu  of  tithes  is 
taken  for  the  erection  of  any  school  under  the  Elementary  Education  Act 
the  rentcharge  shall  be  redeemed  in  the  manner  therein  provided  (s.  1,  see 
post^  p.  472). 

In  order  to  take  land  compulsorily,  a  provisional  order  must  be  obtained, 
which  order  must  be  confirmed  by  Act  of  Parliament.  Similar  provisions 
will  be  found  in  most  recent  Acts  which  enable  local  authorities  to  take 
lands  for  public  purposes.  See,  for  example,  the  Public  Health  Act,  1875, 
post,  and  the  Housing  of  the  Working  Classes  Act,  1890,  post.  The  service 
of  the  notice  on  the  owners  prior  to  appl3ring  for  a  provisional  order  does 
not  bind  the  local  authority  to  take  the  land,  nor  has  it  in  any  way  the 
effect  of  a  notice  to  treat  given  under  s.  18  of  the  Lands  Clauses  Act,  1845, 
ante,  p.  28  {Burgess  v.  Bristol  Sanitary  Authority  (1886),  50  J.  P.  456,  a 
case  under  the  similar  proviso  in  the  Public  Health  Act,  1875,  and  see 
Corporation  of  Huddersfield  v.  Jacomh  (1874),  L.  R.  10  Ch.  92). 

Where  part  of  an  owner's  land  is  taken  for  a  school,  he  is  entitled  to 
receive  compensation  for  injury  caused  to  dwelling-houses  on  the  remainder 
of  his  land  by  reason  of  the  noise  likely  to  be  caused  by  the  children  at  the 
school  {R.  V.  Pearce,  Ex  parte  School  Board  for  Loftdon  (1898),  78  L.  T. 
681). 

A  school  board  might  interfere  with  ancient  lights  or  other  easements 
before  purchasing  the  same,  the  proper  remedy  of  the  owner  of  the 
easement  being  to  claim  compensation  under  s.  68  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  ante,  p.  Ill  (Clark  v.  London  School  Board  (1874), 
L.  R.  9  Ch.  120  ;  London  School  Board  v.  Smith,  W.  N.  (1895)  37).  And 
see  note  to  s.  18  of  the  Lands  Clauses  Act,  1845,  ante^  p.  28. 
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They  might  apparently  interfere  with  these  incorporeal  rights  whether     Sect.  20. 

they  have  obtained  a  provisional  order  or  not :  thus  where  a  school  board         

purchased   land   by  agreement  which  land  was  subject  to   a   restrictive        Note. 
covenant^   it  was  held  that  they  might  break  the  covenant  without  the 
consent  of  the  covenantee,  whose  only  remedy  was  to  claim  compensation 
under  s.  68  of  the  Lands  Clauses  Consolidation  Act,  1845  (Kirby  v.  School 
Board  for  Harrogate,  [1896]  1  Ch.  437). 

Where  a  school  board  had  given  notice  to  treat  for  the  purchase  of  a 
parcel  of  land,  part  of  a  building  estate,  and  described  as  bounded  by  a  pro- 
posed road,  and  the  compensation  for  the  land  so  described  was  settled  by  a 
jury,  it  was  held  that  the  board  had  acquired  no  rights  over  the  adjoining 
land  and  could  not  insist  on  the  owner  constructing  the  road  (In  re  London 
School  Board  and  Foster  (1902),  87  L.  T.  700). 

"  For  the  purposes  of  tills  Act." — The  building  of  a  certified  industrial 
school  within  the  meaning  of  the  Industrial  Schools  Act,  1866,  is  one  of  the 
purposes  of  this  Act,  and  a  school  board  had  the  same  powers  for  that 
purpose  as  for  the  purpose  of  providing  sufficient  school  accommodation  for 
their  district  (s.  28). 

It  has  been  held  that  a  school  board  might  take  land  authorised  to  be  taken 
for  the  purpose  of  exchanging  it  for  land  of  another  owner,  the  owner  who 
was  to  receive  this  land  having  undertaken  to  form  it  into  a  public  road, 
which  would  be  advantageous  to  the  school  intended  to  be  erected  (Rolls  v. 
London  School  Board  (1884),  27  Ch.  D.  639).  And  see  note  to  s.  18  of  the 
Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  28. 

"  The  special  Act."— By  the  Elementary  Education  Act  of  1873  (36  & 
37  Vict.  c.  86),  which  amends  the  Act  of  1870,  which  is  the  principal  Act,  it 
is  provided  by  s.  15  as  follows : 

15.  For  the  purpose  of  the  purchase  of  land  otherwise  than  by  agreement 
under  section  20  of  the  principal  Act,  the  Act  confirming  an  order  of  the 
Education  Department  for  such  purpose,  together  with  the  principal  Act, 
shall  be  deemed  to  be  the  special  Act. 

"  The  School  Sit^s  Acts." — These  Acts,  which  were  mentioned  in  the 
fourth  schedule  to  this  Act,  were  : 

The  School  Sites  Acts  of  1841,  1844,  1849,  and  1851,  respectively  ;  4  & 
5  Vict.  c.  38  ;  7  &  8  Vict.  c.  37  ;  12  &  13  Vict.  c.  49  ;  and  14  &  15  Vict, 
c.  24.  As  the  schedule  has  been  repealed,  the  Acts  now  referred  to  are 
those  included  under  the  heading  of  the  School  Sites  Acts,  as  mentioned  in 
the  Short  Titles  Act,  1896  (59  &  60  Vict.  c.  14),  which,  besides  the  above, 
includes  also  the  School  Sites  Act,  1852  (15  &  16  Vict.  c.  49).  The 
principal  of  these  is  the  School  Sites  Act,  1841,  the  object  of  which  was 
to  facilitate  the  conveyance  of  sites  for  schools,  and  for  that  purpose  it 
enabled  tenants-in-tail  and  for  life  to  grant  the  fee  of  small  portions  of 
land  upon  certain  conditions ;  various  other  persons  under  disability  were 
also  empowered  to  convey.  The  later  Acts  have  slightly  extended  these 
powers. 

21.  For  the  purpose  of  the  purchase  by  the  managers  of  any  Purchase 
public  elementary  school  of  a  school-house  for  such  school,  or  a  ^^  ^"^  ^^ 
site  for  the  same,   the  Lands  Clauses  Consolidation    Act,  1845,  of  public 
and  the  Acts  amending  the  same  (except  so  much  as  relates  to  the  g^^^f  ^"^ 
purchase  of  land  otherwise  than  by  agreement),  shall  be  incor- 
porated with   this   Act ;    and   in  construing  those  Acts  for  the 
purposes  of  this  section  the  special  Act  shall  be  construed  to  mean 
this  Act,  and  the  promoters  of  the  undertaking  shall  be  construed 
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8«ct^,  to  mean  such  managers,  and  land  shall  be  construed  to  include  any 
right  over  land. 

The  conveyance  of  any  land  so  purchased  may  be  in  the  form 
prescribed  by  the  School  Sites  Acts,  or  any  of  thera,  with  this 
modification,  that  the  conveyance  shall  express  that  the  land  shall 
be  held  upon  trust  for  the  purposes  of  a  public  elementary  school 
within  the  meaning  of  this  Act,  or  some  one  of  such  purposes 
which  may  be  specified,  and  for  no  other  purpose  whatever. 

Land  may  be  acquired  under  the  Acts  incorporated  with  this 
section,  or  under  the  School  Sites  Acts,  or  any  of  them,  or  partly 
under  one  and  partly  under  another  Act. 

Any  persons  desirous  of  establishing  a  public  elementary  school 
shall  be  deemed  to  be  managers  for  the  purpose  of  this  section  if 
they  obtain  the  approval  of  the  Education  Department  to  the 
establishment  of  such  school. 

By  8.  3  of  this  Act  *^  the  term  ^  managers '  includes  all  persons  who  have 
the  management  of  any  elementary  school,  whether  the  legal  interest  is  or 
is  not  vested  in  them."  As  to  these  managers,  see  s.  6  (2)  of  the  Education 
Act,  1902. 

Sale  or  lease  22.  The  provisions  of  the  Charitable  Trusts  Acts,  1853  to  1869, 
house.^^  which  relate  to  the  sale,  leasing,  and  exchange  of  lands  belonging 
to  any  charity  (a),  shall  extend  to  the  sale,  leasing,  and  exchange 
of  the  whole  or  any  part  of  any  land  or  school-house  belonging  to 
a  school  board  which  may  not  be  required  by  such  board,  with 
this  modification,  that  the  Education  Department  shall  for  the 
purposes  of  this  section  be  deemed  to  be  substituted  in  those  Acts 
for  the  Charity  Commissioners. 

(a)  These  are  16  &  17  Vict.  c.  137  ;  18  &  19  Vict.  c.  124  ;  23  &  24  Vict, 
c.  136  ;  25  &  26  Vict.  c.  112  ;  32  &  33' Vict.  c.  110  ;  and  since  1869—50  & 
51  Vict.  c.  49  ;  54  &  55  Vict.  c.  17  ;  57  &  58  Vict.  c.  35. 

As  to  construing  references  in  these  Acts  or  in  any  scheme,  see 
Sched.  III.  (11)  of  the  Education  Act,  1902. 


(     457     ) 


THE   PUBLIC   HEALTH   ACT,  1875. 
(38  &  39  Vict.  c.  55.) 

An  Act  for  consolidating  and  amending  tlie  Acts  relating  to  public 
health  in  England.  [11th  August  1875.] 


The  following  sections  deal  with  the  purchase  and  taking  of  lands  by 
local  authorities  under  this  Act.  Some  other  public  Acts  provide  for  the 
taking  of  land  by  incorporating  these  sections  of  this  Act,  or  some  of  them, 
as,  for  example  :  The  Housing  of  the  Working  Classes  Act,  1890,  Part  III., 
8.  67  ;  the  Local  Government  Act,  1888,  s.  65  ;  and  the  Allotments  Act, 
1887,  8.  3  (4). 

PUBCHASE   OF   LaNDS. 

175.  Any  local  authority  may  for  the  purposes  and  subject  to  Power  to 
the  provisions  of  this  Act  purchase   or   take  on   lease   sell  org^J^L*^ 
exchange  any  lands,  whether   situated   within   or   without  their 
district  ;   they  may  also   buy  up  any  water-mill   dam    or   weir 

which   interferes  with  the  proper  drainage  of  or  the  supply  of 
water  to  their  district. 

Any  lands  acquired  by  a  local  authority  in  pursuance  of  any 
powers  in  this  Act  contained  and  not  required  for  the  purpose 
for  which  they  were  acquired  shall  (unless  the  Local  Government 
Board  otherwise  direct)  be  sold  at  the  best  price  that  can  be  gotten 
for  the  same,  and  the  proceeds  of  such  sale  shall  be  applied  towards 
discharge,  by  means  of  a  sinking  fund  or  otherwise,  of  any  principal 
moneys  which  have  been  borrowed  by  such  authority  on  the 
security  of  the  fund  or  rate  applicable  by  them  for  the  general 
purposes  of  this  Act,  or  if  no  such  principal  moneys  are  outstanding 
shall  be  carried  to  the  account  of  such  fund  or  rate. 

"Any  local  authority,"— By  s.  4,  "local  authority"  means  "urban 
sanitary  authority  and  rural  sanitary  authority,"  and  now,  by  s.  21  of  the 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  urban  sanitary  autho- 
rities shall  be  called  urban  district  councils,  except  when  they  are  city  or 
borough  councils,  and  for  every  rural  sanitary  district  there  shall  be  a  rural 
district  council,  which  district  council  shall  have  all  the  powers  of  the  rural 
sanitary  authority. 

'' Lands. " — See  note  to  next  section,  post^  p.  459. 

176.  With    respect    to   the    purchase   of    lands    by  a    local  Regulations 
authority  for  the  purposes  of  this  Act,  the  following  regulations  ^  la^*^^  *^ 
shall  be  observed  ;  (that  is  to  say,) 

(1)  The    Lands  Clauses   Consolidation  Acts,  1^45,  1860,  and 
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^^t.  176.  1869,  shall   be  incorporated  with  this  Act,  except  the 

provisions  relating  to  access  to  the  special  Act,  and 
except  section  one  hundred  and  twenty-seven  of  the 
Lands  Clauses  Consolidation  Act,  1845  : 

(2)  The  local  authority,  before   putting    in  force  any  of  the 

powers  of  the  said  Lands  Clauses  Consolidation  Acts 
with  respect  to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement,  shall — 

Publish  once  at  the  least  in  each  of  three  consecutive 
weeks  in  the  month  of  November,  in  some  local 
newspaper  circulated  in  their  district,  an  advertisement 
describing  shortly  the  nature  of  the  undertaking  in 
respect  of  which  the  lands  are  proposed  to  be  taken, 
naming  a  place  where  a  plan  of  the  proposed  under- 
taking may  be  seen  at  all  reasonable  hours,  and  stating 
the  quantity  of  lands  that  they  require  ;  and  shall 
further 

Serve  a  notice  in  the  month  of  December  on  every  owner 
or  reputed  owner,  lessee  or  reputed  lessee,  and  occupier 
of  such  lands,  defining  in  each  case  the  particular  lands 
intended  to  be  taken,  and  requiring  an  answer  stating 
whether  the  person  so  served  assents  dissents  or  is 
neuter  in  respect  of  taking  such  lands  : 

(3)  On  compliance  with    the  provisions  of  this    section  with 

respect  to  advertisements  and  notices,  the  local  authority 
may,  if  they  think  fit,  present  a  petition  under  their  seal 
to  the  Local  Government  Board.  The  petition  shall 
state  the  lands  intended  to  be  taken,  and  the  purposes 
for  which  they  are  required,  and  the  names  of  the 
owners  lessees  and  occupiers  of  lands  who  have 
assented  dissented  or  are  neuter  in  respect  of  the  taking 
such  lands,  or  who  have  returned  no  answer  to  the 
notice  ;  it  shall  pray  that  the  local  authority  may,  with 
reference  to  such  lands,  be  allowed  to  put  in  force  the 
powers  of  the  said  Lapds  Clauses  Consolidation  Acts 
with  respect  to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement,  and  such  prayer  shall  be 
supported  by  such  evidence  as  the  Local  Government 
Board  requires  : 

(4)  On  the  receipt  of  such  petition  and  on  due  proof  of  the 

proper  advertisements  having  been  published  and  notices 
served  the  Local  Government  Board  shall  take  such 
petition  into  consideration,  and  may  either  dismiss  the 
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same,  or  direct  a  local  inquiry  as  to  the  propriety  of    Sect.  176. 
assenting  to  the  prayer  of  such  petition  ;  but  until  such 
inquiry  has   been  made  no  provisional  order   shall  be 
made  affecting  any  lands  without  the   consent  of  the 
owners  lessees  and  occupiers  thereof : 
(5)  After  the   completion  of  such  inquiry  the  Local  Govern- 
ment Board  may,  by  provisional  order,  empower  the  local 
authority  to  put  in  force,  with  reference  to  the  lands 
referred  to  in  such  order,  the  powers  of  the  said  Lands 
Clauses  Consolidation  Acts  with  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by  agreement,  or  any 
of  them,  and  either  absolutely  or  with  such  conditions 
and  modifications  as  the  Board  may  think  fit ;  and   it 
shall  be  the  duty  of  the  local  authority  to  serve  a  copy 
of  any  order  so  made  in  the  manner  and  on  the  person  in 
which  and  on  whom  notices  in  respect  of  such  lands  are 
required  to  be  served. 
Provided  that  the  notices  by  this  section  required  to  be  given 
in  the  months  of  November  and  December  may  be  given  in  the 
months  of  September  and  October  or  of  October  and  November, 
but  in  either  of  such  last>-mentioned  cases  an  inquiry  preliminary 
to  the  provisional  order  to  which  such  notices  refer  shall  not  be 
held  before  the  expiration  of  one  month  from  the  last  day  of  the 
second  of  the  two  months  in  which  the  notices  are  given  ;  and  any 
notices  or  orders  by  this  section  required  to  be  served  on  a  number 
of  persons  having  any  right  in  over  or  on  lands  in  common  may 
be  served   on  any  three  or  more  such  persons  on  behalf  of  all 
such  persons. 

"Lands." — Bys.  4,  'Mands"  and  ** premises**  include  messuages,  buildings, 
lands,  easements,  and  hereditaments  of  any  tenure.  The  Interpretation  Act, 
1889  (52  &  53  Vict.  c.  63),  s.  3,  provides  that  in  any  Act  passed  after  the 
year  1850,  the  expression  "  land  "  shall  include  messuages,  tenements,  and 
hereditaments,  houses  and  buildings  of  any  tenure.  This  latter  definition 
omits  the  word  "easements,"  which  are,  however,  included  in  the  word 
''hereditaments.*'  See  s.  3  of  the  Lands  Clauses  Consolidation  Act,  1845, 
note  **  Lands,*'  ante,  p.  5. 

Mines. — Section  334  of  this  Act  provides  that  nothing  in  this  Act  shall  be 
constmed  to  extend  to  mines  so  as  to  interfere  with  or  obstruct  the  efficient 
working  of  the  same  ;  but  in  the  case  of  Re  Corporation  of  Dudley  (1881), 
8  Q.  B.  D.  86,  LiNDLKY  and  Brktt,  L.J  J.,  both  expressed  the  opinion  that 
8.  334  only  extended  to  nuisances  (pp.  96.  97).  In  respect  of  support  of 
sewers,  pipes,  and  other  structures,  the  Public  Health  Act,  1875  (Support 
of  Sewers)  Amendment  Act,  1883  (46  &  47  Yict.  c.  37),  jfost,  incorporates 
the  '*mine"  clauses  of  the  Waterworks  Clauses  Act,  1847. 

Water  rights, — By  reason  of  s.  332  of  this  Act,  it  is  considered  that  no 
provisional  order  can  be  granted  empowering  a  local  authority  to  acquire 
water  rights  in  land,  or  to  abstract  water  from  a  stream,  and  that,  therefore, 
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Sect.  176«     power  must  be  obtained  by  Act  of  Parliament.     An  opinion  to  this  effect 


Note. 


has  been  given  by  the  officers  of  the  Crown,  and  the  Local  Government 
Board  do  not  promote  Bills  to  confirm  provisional  orders  for  this  purpose. 

Tithes, — Provision  is  made  for  the  redemption  of  tithes  on  land  taken  to 
be  used  for  public  purposes  by  the  Tithe  Act,  1878  (41  &  42  Vict.  c.  42), 
88.  1,  2 J  post,  p.  472. 

Soil  under  streets. — ^Where  the  surface  of  land  has  been  dedicated  to  the 
public  for  a  street,  the  subsoil  still  remains  the  property  of  the  landowner, 
and  a  local  authority  cannot  erect  a  public  convenience  under  a  street  without 
acquiring  such  subsoil  (Baird  v.  Tunhridge  Wells  Corporation^  [1896]  A.  C. 
434)  ;  and  as  to  the  meaning  of  street,  see  Farekam  Local  Board  v.  Smith 
(1891),  7  T.  L.  R.  443  ;  Coverdale  v.  Charlton  (1878),  4  Q.  B.  D.  104  ; 
Rolls  v.  St.  George-the-Martyr  (1880),  14  Ch.  D.  785  ;  and  Wandsirorth 
District  Board  of  Works  v.  United  Telephotte  Co.  (1884),  13  Q.  B.  D,  904. 
Water  pipes  may  be  laid  down  in  a  private  road  by  a  sanitary  authority 
having  the  general  control  of  the  streets,  making  compensation  afterwards 
for  injury  done  under  s.  308  (s.  54  ;  and  see  Hill  v.  Wallasey  Local  Board, 
[1894]  1  Ch.  133). 

Superfluous  land. — See  the  notes  to  s.  127  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  ante,  p.  254.  That  section  is  expressly  excepted  in  the  case 
of  lands  taken  compulsorily  by  s.  176.  Section  128  of  the  Lands  Clauses 
Consolidation  Act,  1845,  is  not  however,  excluded,  which  gives  a  right  of 
pre-emption  to  the  person  from  whose  land  they  were  severed,  and  to 
adjoining  owners  (ante,  p.  260). 

Where  a  corporation  had  acquired  land  compulsorily  for  the  purpose  of 
carrying  out  a  public  improvement,  and  they  proposed  to  abandon  that  pur- 
pose and  use  the  land  for  some  other  purpose,  the  court  granted  an  injunction 
to  restrain  them  from  so  doing  (Attorney-General  v.  Corporation  of  Sunderland, 
W.  N.  (1873)  174  ;  2  Ch.  D.  634  ;  and  see  also  Attorney-General  v.  HanweU 
Urban  District  Council,  [1900]  2  Ch.  377). 

Solicitors'  costs, — Land  purchased  voluntarily  under  this  Act  is  porchased 
in  accordance  with  the  Lands  Clauses  Acts,  and  the  exception  in  rule  11  of 
Schedule  I.,  Part  1,  of  General  Order  under  the  Solicitors  Remuneration 
Act,  1881,  which  excludes  the  scale  in  the  case  of  purchases  under  the  Lands 
Clauses  Act,  applies  to  purchases  under  this  Act.  The  charges  of  the 
vendor's  solicitor,  which  a  local  board  had  agreed  to  pay,  were  held  not  to 
be  limited  to  the  amount  mentioned  in  the  scale  {Lire  Burdekin,  [1895] 
2  Ch.  136). 

"For  the  purposes  of  tllis  Act." — The  principal  purposes  of  this  Act 
for  which  land  may  be  required  are,  under  Part  III.,  to  construct  works  for 
the  disposal  of  sewage  (s.  27),  public  conveniences  (s.  39),  receptacles  for 
dust  and  rubbish  (s.  45),  waterworks  (s.  51),  hospitals  (s.  131),  and  mor- 
tuaries (s.  141)  ;  and,  under  Part  lY.,  to  widen  and  enlarge  streets  and  to 
make  new  streets  (s.  154),  to  provide  public  pleasure  grounds,  market 
places,  and  market  houses  (s.  166),  and  slaughter-houses.  Power  is  also 
given  to  construct  a  cemetery  by  the  Public  Health  (Interments)  Act,  1879 
(42  &  43  Vict.  c.  31). 

The  powers  as  to  the  construction  of  public  conveniences  and  water- 
works, and  the  powers  to  do  the  work  under  Part  IV.,  mentioned  above, 
were  given  to  urban  sanitary  authorities,  now  urban  district  councils.  These 
bodies  are  also  given,  by  s.  144,  the  powers  of  the  highway  authorities  under 
the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50).  See  Appendix.  The  powers 
of  the  Open  Spaces  Acts,  1877  and  1890,  are  also  given  to  urban  sanitary 
authorities  and  c^tain  rural  sanitary  authorities.  See  the  Open  Spaces 
Act,  1887  (50  &  51  Vict.  c.  32),  s.  5. 
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By  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  25  (1),  in    Sect.  176. 

raral  districts  the  powers  as  regards  highways  are  transferred  to  the  rural         

district  coancil,  and  by  sub-s.  (5)  of  the  same  section,  rural  district  councils        Note. 
may  have  such  of  the  powers  of  urban  districts  as  the  Local  Government 
Board  may  by  general  order  direct.     As  to  the  powers  of  parish  councils  to 
acquire  land,  see  ss.  9  and  10  of  the  Local  Government  Act,  lSd4^  post. 

Under  ss.  16  and  54  local  authorities  are  authorised  to  lay  sewers  and 
"vrater-pipes  in  or  across  streets,  and,  in  certain  cases,  in  private  lands.  In 
such  cases  no  provisional  order  is  required,  nor  need  any  notice  to  treat  be 
delivered,  nor  do  the  authorities  require  to  purchase  the  land.  They  are 
bound,  however,  to  make  compensation  under  s.  308,  j^ottt  (Thornton  v. 
I^leiUer  (1867),  31  J.  P.  419  ;  Roderick  v.  Aston  Local  Board  (1877), 
5  Ch.  D.  328). 

Sub-section  (1). — With  the  Lands  Clauses  Acts  here  mentioned  are  to 
be  read  the  Lands  Clauses  (Umpire)  Act,  1883  (46  &  47  Vict.  c.  lb),  post, 
and  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895  (57  &  58  Vict.  c.  11), 
post. 

Section  127  deals  with  the  sale  of  superfluous  land,  ante,  p.  254,  as  to  the 
sale  of  which  see  note,  supra.  As  to  what  is  the  special  Act,  and  who  are 
the  promoters  of  the  undertaking,  see  s.  316,  post,  p.  470. 

District  councils  taking  land  under  this  section  for  public  improvements 
will  have  to  make  good  the  deficiencies  in  the  poor's  rate  and  land  tax  under 
8.  133  of  the  Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  265  {Governors 
of  Poor  of  Bristol  v.  Mayor  of  Bristol  (1887),  18  Q.  B.  D.  549). 

Sab-section  (2). — Serve  a  notice, — As  to  service,  see  s.  267,  post ;  and  as 
to  service  on  commoners,  see  proviso  to  this  section. 

The  service  of  a  notice  under  this  section  does  not  bind  the  local  authority 
to  take  the  land,  although  the  provisional  order  may  be  confirmed  {Barges  v. 
Urban  Sanitary  Authority  of  Bristol  (1886),  50  J.  P.  455  ;  and  see  Burr  v. 
Wimbledon  Local  Board,  W.  N.  (1887)  155  ;  Birch  v.  Vestry  of  St.  Marylebone 
(1869),  20  L.  T.  (N.8.)  697). 

As  to  whether  a  local  authority  have  power  to  injuriously  affect  land 
without  a  provisional  order,  reference  may  be  made  to  Kirby  v.  Harrogate 
School  Board,  [1896]  1  Ch.  437,  a  case  under  the  Elementary  Education 
Act,  1870,  referred  to,  aiUe,  p.  455. 

*'  OwnerJ*^ — By  s.  4  *^  owner "  means  the  person  for  the  time  being 
receiving  the  rack-rents  of  the  lands  or  premises  in  connection  with  which 
the  word  is  used,  whether  on  his  own  account,  or  as  agent  or  trustee  for  any 
other  person,  or  who  would  so  receive  the  same  if  such  lands  or  premises 
were  let  at  a  rack-rent.  After  the  provisional  order  is  passed,  the  word 
**  owner "  will  have  the  meaning  given  to  it  in  the  Lands  Clauses  Consoli- 
dation Act,  1845,  s.  3,  ante,  p.  4,  namely,  the  person  entitled  to  sell  and 
convey.  Probably  such  owner  ought  to  be  served  with  the  notice  under  this 
section. 

Provisional  Order. — The  provisions  relating  to  inquiries  by  the  Local 
Government  Board  will  be  found  in  ss.  293 — 296,  and  to  granting  provisional 
orders  in  ss.  297,  298. 

As  to  extending  the  time  limited  for  compulsory  purchase  by  a  second 
Act  or  provisional  order,  see  Bentley  v.  Rotherham  and  Kimberworth  Local 
Board  (1876),  4  Ch.  D.  588. 

177.  Any  local  authority  may,  with  the  consent  of  the  Local  Power  to 
Government  Board,  let  for  any  term  any  lands  which  they  may  ^®^  lands* 
possess,  as  and  when  they  can  conveniently  spare  the  same. 
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Lancaster. 


Sect.  178.  178.  The  Chancellor  and  Council  of  the  Duchy  of  Lancaster 
Provision  ^^^  ^^^  ^^^^  being  may,  if  they  think  fit,  (but  subject  and  without 
for  lands  prejudice  to  the  rights  of  any  lessee  tenant  or  occupier,)  from 
Sbe*Duchy*of  ^^^^  ^  *™®  contract  with  any  local  authority  for  the  sale  of,  and 
may  (subject  as  aforesaid)  absolutely  sell  and  dispose  of,  for  snch 
sum  as  to  the  said  Chancellor  and  Council  may  appear  sufficient 
consideration,  the  whole  or  any  part  of  any  lands  belonging  to  her 
Majesty  her  heirs  or  successors  in  right  of  the  said  Duchy,  or  any 
right  interest  or  easement  in  through  over  or  on  any  such 
lands  which  for  the  purposes  of  this  Act  such  local  authority 
from  time  to  time  deem  it  expedient  to  purchase  ;  and  on  payment 
of  the  purchase  money,  as  provided  by  the  Duchy  of  Lancaster 
Lands  Act,  1855  (a),  the  said  Chancellor  and  Council  may  grant 
and  assure  to  the  said  authority,  under  the  seal  of  the  said  Duchy, 
in  the  name  of  her  Majesty  her  heirs  or  successors  the  subject  of 
such  contract  or  sale,  and  such  money  shall  be  dealt  with  as  if 
such  subject  had  been  sold  under  the  authority  of  the  Duchy  of 
Lancaster  Lands  Act,  1855. 

(a)  18  &  19  Vict.  c.  58. 


Mode  of 
reference  to 
arbitration. 


Arbitration. 

179.  In  case  of  dispute  as  to  the  amount  of  any  compensation 
to  be  made  under  the  provisions  of  this  Act  (except  where  the 
mode  of  determining  the  same  is  specially  provided  for)  (a),  and  in 
case  of  any  matter  which  by  this  Act  is  authorised  or  directed  to 
be  settled  by  arbitration,  then,  unless  both  parties  concur  in  the 
appointment  of  a  single  arbitrator,  each  party  shall  appoint  an 
arbitrator  to  whom  the  matter  shall  be  referred. 

(a)  Where  lands  have  been  taken  compulsorily,  the  compensation  is  not 
settled  under  the  arbitration  clauses  of  this  Act,  but  is  to  be  settled  accord- 
ing to  the  provisions  of  the  Land  Clauses  Act  which  are  incorporated  by 
8.  176  (Ex  parte  Rayner  (1878),  3  Q.  B.  D.  446).  If  lands  are  injuriously 
affected  by  reason  of  work  done  under  a  provisional  order  made  pursuant  to 
s.  176,  which  incorporates  s.  68,  the  compensation  for  such  injurious  affection 
ought  probably  to  be  settled  under  the  Lands  Clauses  Acts.  In  the  case  of 
injury  done  to  lands  under  the  other  powers  of  this  Act,  as  in  laying  sewers 
or  levelling  streets,  the  compensation  should  be  settled  imder  the  arbitration 
clauses  of  this  Act.     See  s.  308,  po8t. 

In  some  local  Acts  provision  has  been  made  that  compensation  for  injury 
to  land  should  be  settled  by  arbitration  in  the  manner  provided  by  the 
Public  Health  Act,  1875.  See,  for  example,  the  Ascot  District  Gas  Act, 
1882  (45  &  46  Vict.  c.  cxlii.),  s.  26,  referred  to  in  In  re  Mcwkenzie  and  the 
Ascot  Gas  Co,  (1886),  17  Q.  B.  D.  114. 


Regulations 
as  to 
arbitration. 


180.  With  respect  to  arbitrations  under  this  Act,  the  following 
regulations  shall  be  observed  ;  (that  is  to  say,) 
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(1)  Every  appointment  of  an  arbitrator  nnder  this  Act  when    Sect.  180. 

made  on  behalf  of  the  local  authority  shall  be  under 
their  common  seal,  and  on  behalf  of  any  other  party  under 
his  hand,  or  if  such  party  be  a  corporation  aggregate 
under  their  common  seal : 

(2)  Every  such  appointment  shall  be  delivered  to  the  arbitrators, 

and  shall  be  deemed  a  submission  to  arbitration  by  the 
parties  making  the  same  : 

(3)  After  the  making  of  any  such  appointment  the  same  shall 

not  be  revoked  without  the  consent  of  both  parties,  nor 
shall  the  death  of  either  party  operate  as  a  revocation  : 

(4)  If  for  the  space  of  fourteen  days  after  any  matter  by  this 

Act  authorised  or  directed  to  be  settled  by  arbitration 
has  arisen,  and  notice  in  writing  by  one  party  who  has 
duly  appointed  an  arbitrator  has  been  given  to  the  other 
party,  stating  the  matter  to  be  referred,  and  accompanied 
by  a  copy  of  such  appointment,  the  party  to  whom 
notice  is  given  fails  to  appoint  an  ilrbitrator,  the  arbitrator 
appointed  by  the  party  giving  the  notice  shall  be  deemed 
to  be  appointed  by  and  shall  act  on  behalf  of  both 
parties  : 

(5)  If  before  the  determination  of  any  matter  so  referred  any 

arbitrator  dies  or  refuses  or  becomes  incapable  to  act, 
the  party  by  whom  such  arbitrator  was  appointed  may 
appoint  in  writing  another  person  in  his  stead  ;  and  if 
such  party  fails  so  to  do  for  the  space  of  seven  days  after 
notice  in  writing  from  the  other  party  in  that  behalf,  the 
remaining  arbitrator  may  proceed  ex  parte  ;  and  every 
arbitrator  so  appointed  shall  have  the  same  powers  and 
authorities  as  were  vested  in  the  arbitrator  in  whose 
stead  the  appointment  is  made : 

(6)  If  a  single  arbitrator   dies   or   becomes  incapable  to  act 

before  the  making  of  his  award,  or  fails  to  make  his 
award  within  twenty-one  days  after  his  appointment,  or 
within  such  extended  time,  if  any,  as  may  have  been 
duly  appointed  by  him  for  that  purpose,  the  matters 
referred  to  him  shall  be  again  referred  to  arbitration 
under  the  provisions  of  this  Act,  as  if  no  former  reference 
had  been  made  : 

(7)  Where  there  is  more  than  one  arbitrator,  the  arbitrator 

shall,  before  they  enter  on  the  reference,  appoint  by 
writing  under  their  hands  an  umpire,  and  if  the  person 
appointed  to  be  umpire  dies  or  becomes   incapable  to 
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Beet.  180.  act,   the    arbitrators    shall    forthwith    appoint    another 

person  in  his  stead  ;  and  if  the  arbitrators  neglect  or 
refuse  to  appoint  an  umpire  for  seven  days  after  being 
requested  so  to  do  by  any  party  to  the  arbitration,  the 
Local  Government  Board  shall,  on  the  application  of 
any  such  party,  appoint  an  umpire  : 

(8)  If  the  arbitrators  fail  to  make  their  award  within  twenty- 

one  days  after  the  day  on  which  the  last  of  them  was 
appointed,  or  within  such  extended  time  (if  any)  as 
may  have  been  duly  appointed  by  them  for  that  purpose, 
the  matters  referred  shall  be  determined  by  the  umpire  : 

(9)  The  time  for  making  an  award  by  arbitrators  under  this 

Act  shall  not  in  any  case  be  extended  beyond  the  period 
of  two  months  from  the  date  of  the  submission,  and  the 
time  for  making  an  award  by  an  umpire  under  this 
Act  shall  not  in  any  case  be  extended  beyond  the  period 
of  two  months  from  the  date  of  the  reference  of  the 
matters  to  hiAi : 

(10)  Before   any   arbitrator   or  umpire  enters  on  a  reference 

under  this  Act,  he  shall  make  and  subscribe  the 
following  declaration  before  a  justice  of  the  peace ; 
(that  is  to  say,) 

"I,  A.  -B.,  do  solemnly  and  sincerely  declare  that  I 
will  faithfully  and  honestly,  and  to  the  best  of 
my  skill  and  ability,  hear  and  determine  the 
matters  referred  to  me  under  the  Public  Health 
Act,  1875. 

A.  Br 

(11)  Such   declaration   shall  be   annexed    to   the  award  when 

made  ;  and  any  arbitrator  or  umpire  who  wilfully  acts 
contrary  to  such  declaration  shall  be  guilty  of  a 
misdemeanor  : 

(12)  Any   arbitrator    arbitrators     or     umpire     appointed    by 

virtue  of  this  Act  may  require  the  production  of  such 
documents  in  the  possession  or  power  of  either  party  as 
they  or  he  may  think  necessary  for  determining  the 
matters  referred,  and  may  examine  the  parties  or  their 
witnesses  on  oath  : 

(13)  The  costs   of   and   consequent  upon   the   reference    shall 

be  in  the  discretion  of  the  arbitrator  or  arbitrators,  or 
(in  case  the  matters  referred  are  determined  by  an 
umpire)  of  the  umpire  : 
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(14)  Any  submission   to  arbitration   nnder   the   provisions  of    Sect.  180. 

this  Act  may  be  made  a  rule  of  any  of  the  superior 
courts,  on  the  application  of  any  party  thereto  : 

(15)  The  award  of  arbitrators  or  of  an  umpire  under  this  Act 

shall  be  final  and  binding  on  all  parties  to  the  reference. 

Cf,  the  somewhat  similar  provisions  as  to  arbitfator  in  the  Lands  Clauses 
Consolidation  Act,  1845,  ss.  23,  25-^37,  and  the  notes  thereto,  and  ante, 
pp.  49,  53  ti  seq. ;  and  see  also  the  Arbitration  Act,  1889,^8^  which  will 
be  applicable,  in  so  far  as  it  is  consistent  with  the  provisions  of  this  section. 

Aiqpoztioniiient  of  arbitrator. — (Snb-s.  (1).)  The  provisions  of  the 
section  are  mandatory  and  not  merely  directory,  therefore  an  appointment 
of  an  arbitrator  by  a  claimant  not  in  writing  under  his  hand  is  invalid. 
Prior  to  the  Arbitration  Act,  1889,  in  a  case  where  an  arbitrator  had  not 
been  appointed  in  writing  the  court  refused  to  make  the  award  a  rule 
of  court  {In  re  Gifford  atid  the  Bury  Tomi  Council  (1888),  20  Q.  B.  D.  368). 

Appointment  of  umpire. — (Sub-s.  (7).)  Under  the  somewhat  similar 
provisions  in  the  Public  Health  Act,  1848  (11  &  12  Yict.  c.  63),  s.  125, 
it  was  held  that  the  arbitrators  if  called  upon  by  the  parties  could  validly 
appoint  an  umpire  at  any  time  after  twenty-one  days  and  within  the  period 
limited  for  making  the  award  {Holdsworth  v.  WiUan  (1863),  32  L.  J.  Q.  B. 
289 ;  S.Cy  in  lower  court  under  name  Holdsworth  v.  Barsham  (1862), 

31  L.  J.  Q.  B.  146). 

Time  for  making  the  award. — (Sub-s.  (9).)  The  provisions  in 
sub-8.  (9)  deal  only  with  the  power  of  the  arbitrator  or  umpire  to  extend 
the  time  and  do  not  ajffect  the  jurisdiction  of  the  court  or  a  judge  who 
can,  under  s.  9  of  the  Arbitration  Act,  1889,  extend  the  time  for  making 
an  award  under  this  Act,  although  the  time  limited  by  the  section  has 
expired  {Knowles  &  Sotis,  Limited  v.  Bolton  Corporation,  [1900]  2  Q.  B.  253  ; 
approving  Warburton  v.  HaBlingden  Local  Board  (1879),  48  L.  J.  Q.  B.  451 ; 
and  over-ruling  In  re  Mackenzie  and  Ascot  Gas  Co,  (1886),  17  Q.  B.  D.  114). 

The  time  within  which  the  umpire  is  to  make  his  award  is  not  to  be 
extended  beyond  two  months  from  the  date  of  the  reference  to  him. 
There  is  no  provision  as  to  the  time  within  which  he  is  to  make  the  award 
if  not  extended  by  him.  By  analogy  the  courts  have  fixed  this  original 
lindt  at  twenty-one  days  from  the  date  of  the  reference  of  the  matters  to 
him  (/«  re  Yeadon  Local  Board  and  Yeadon  Waterworks  Co.  (1889), 
41  Ch.  D.  52).  In  the  same  case  it  was  held  that  the  date  of  the  reference 
to  the  umpire  was  to  be  taken  as  the  date  when  the  arbitrators  disagreed 
and  he  began  to  act,  and  not  only  from  the  end  of  twenty-one  days  or  two 
months  as  the  case  may  be.  If  the  award  is  made  after  the  time  it  may  be 
set  aside. 

GostB. — (Sub-s.  (13).)  The  arbitrator  or  umpire,  as  the  case  may  be, 
must  deal  with  the  costs  in  his  award,  otherwise  the  matter  will  be  remitted 
to  him  to  do  so  {Peake  v.  Finchley  Local  Board  (1^87),  57  L.  T.  882). 
It  is  not  necessary,  however,  that  he  should  determine  the  amount,  as  the 
costs  are  taxable  by  a  taxing  master  of  the  High  Court  upon  the  appli- 
cation of  the  successful  party  {In  re  Corporation  of  Chesterfield  and 
Bramptoji  Local  Board  (1886),  50  J.  P.  824)  ;  and  an  action  can  be  brought 
for  the  costs  on  the  award  before  taxation  {Holdsworth  v.  Wilson  (1863), 

32  L.  J.  Q.  B.    289  ;   and  see   Metropolitan  Bail.  Co.   v.  Sharpe  (1880), 
5  App.  Cas.  425). 
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Sect.  180. 

NOTB. 


Claims  under 
twenty 
pounds  may 
be  referred 
to  court  of 
summary 
jurisdiction. 


Arbitrators  appointed  to  assess  compensation  due  by  reason  of  the  con- 
straction  of  a  sewer  have  no  power  to  award  costs  in  a  case  where  notice  to 
lay  a  sewer  is  given  under  s.  16  and  withdrawn  before  any  works  are 
commenced,  as  they  have  no  power  to  award  compensation  in  such  a  case, 
and  therefore  the  whole  award  is  invalid  {Davis  v.  Witney  Urban  District 
Council  (1899),  63  J.  P.  279)  ;  neither  have  they  power  to  award  costs  to 
an  unsuccessful  claimant  (/n  re  Bamett  attd  the  Mayor  of  Eccles  (1901), 
66  J.  P.  757). 

Finality  of  award. — (Sub-s.  (15).)  The  award  is  only  final  on  the 
question  of  amount  and  not  as  to  liability,  which  can  be  raised  in  an  action 
on  the  award,  the  law  being  the  same  as  under  the  Lands  Clauses  Acts 
{Brierley  Hill  Local  Board  v.  Pearsall  (1884),  9  App.  Cas.  595).  Awards 
under  this  Act  are  therefore  not  enforceable  under  s.  12  of  the  Arbitration 
Act,  but  should  be  enforced  by  an  action  ;  see  Re  Walker  and  Beckenham 
Local  Board  (1884),  50  L.  T.  207. 

181.  All  questions  referable  to  arbitration  under  this  Act  may, 
when  the  amount  in  dispute  is  less  than  twenty  pounds,  be 
determined  at  the  option  of  either  party  before  a  court  of 
summary  jurisdiction,  but  the  court  may,  if  it  thinks  fit,  require 
that  any  work  in  respect  of  which  the  claim  of  the  local  authority 
is  made  and  the  particulars  of  the  claim  be  reported  on  to  them 
by  any  competent  surveyor,  not  being  the  surveyor  of  the  local 
authority  ;  and  the  court  may  determine  the  amount  of  costs 
incurred  in  that  behalf,  and  by  whom  such  costs  or  any  part 
of  them  shall  be  paid. 

It  will  be  seen  from  s.  308,  pont^  that  where  the  amount  of  compensation 
claimed  does  not  exceed  £20,  it  may  be  recovered  as  well  as  ascertained  by 
a  court  of  summary  jurisdiction.  In  such  a  case  the  justices  would 
determine  the  liability  as  well  as  the  amount. 


Service  of 
notices. 


267«  Notices  orders  and  any  other  documents  required  or 
authorised  to  be  served  under  this  Act  may  be  served  by  deliver- 
ing the  same  to  or  at  the  residence  of  the  person  to  whom  they 
are  respectively  addressed,  or  where  addressed  to  the  owner  or 
occupier  of  premises  by  delivering  the  same  or  a  true  copy 
thereof  to  some  person  on  the  premises,  or  if  there  is  no  person 
on  the  premises  who  can  be  so  served  by  fixing  the  same  on  some 
conspicuous  part  of  the  premises  ;  they  may  also  be  served  by 
post  by  a  prepaid  letter,  and  if  served  by  post  shall  be  deemed 
to  have  been  served  at  the  time  when  the  letter  containing  the 
same  would  be  delivered  in  the  ordinary  course  of  post,  and 
in  proving  such  service  it  shall  be  sufficient  to  prove  that  the 
notice  order  or  other  document  was  properly  addressed  and 
put  into  the  post. 

Any   notice  by  this  Act  required  to   be   given  to  the  owner 
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or  occapier  of  any  premises  may  be  addressed  by  the  description    Sect.  287. 
of  the  "  owner  "  or  "  occapier  "  of  the  premises  (naming  them)  in        '^~ 
respect  of  which  the  notice  is  given,  without  further  name  or 
description. 

The  service  of  the  notice  to  treat  is  regulated  by  ss.  19,  20  of  the  Lands 
Olauses  Consolidation  Act,  1845,  atUe,  p.  44. 


305.  Whenever  it  becomes  necessary  for   a  local   authority  Entry  on 

or  any  of  their  officers  to  enter  examine  or  lay  open  any  lands  or  ^^^^  ^°^  . 
:«.,  ri-i  '^      ^  .         "^  .        purposea  of 

premises  tor  the  purpose  or  making  plans  surveying  measuring  Act. 
taking  levels  making  keeping  in  repair  or  examining  works, 
ascertaining  the  course  of  sewers  or  drains,  or  ascertaining 
or  fixing  boundaries,  and  the  owner  or  occupier  of  such  lands 
or  premises  refuses  to  permit  the  same  to  be  entered  upon 
examined  or  laid  open  for  the  purposes  aforesaid  or  any  of  them, 
the  local  authority  may,  after  written  notice  to  such  owner 
or  occupier,  apply  to  a  court  of  summary  jurisdiction  for  an  order 
authorising  the  local  authority  to  enter  examine  and  lay  open  the 
said  lands  and  premises  for  the  purposes  aforesaid  or  any  of  them. 
If  no  sufficient  cause  is  shown  against  the  application  the 
Court  may  make  an  order  accordingly,  and  on  such  order 
being  made  the  local  authority  or  any  of  their  officers  may,  at 
all  reasonable  times  between  the  hours  of  nine  in  the  forenoon 
and  six  in  the  afternoon,  enter  examine  or  lay  open  the  lands 
or  premises  mentioned  in  such  order,  for  such  of  the  said  purposes 
as  are  therein  specified,  without  being  subject  to  any  action  or 
molestation  for  so  doing :  Provided  that,  except  in  case  of 
emergency,  no  entry  shall  be  made  or  works  commenced  under 
this  section  unless  at  least  twenty-four  hours'  notice  of  the 
intended  entry,  and  of  the  object  thereof,  be  given  to  the  occupier 
of  the  premises  intended  to  be  entered. 

The  local  authority  have  other  powers  of  entering  upon  land  than  those 
given  under  this  section  (see  ss.  41,  58,  98,  102).  As  to  where  an  order  of 
a  court  of  summary  jurisdiction  is  required,  see  Lamacraft  v.  St.  Thomas  Rural 
Satutary  Authority  (1880),  42  L.  T.  (n.s.)  365,  and  Cofisett  Urban  District 
Council  V.  Crawford,  [1903]  2  K.  B.  183.  Justices  have  no  power  to  state 
a  case  on  refusing  to  make  an  order  under  this  section  (^Diss  Urban  Sanitary 
Authority  v.  Aldrich  (1877),  2  Q.  B.  D.  179). 

Ajb  to  entry  after  notice  to  treat,  see  ss.  84 — 91  of  the  Lands  Clauses 
Ck)nfiolidation  Act,  1845,  a?tte,  pp  203  et  seq. 


308.  Where 
of  the  exercise 


.    .  ,  ,  Compensa- 

)re    any    person   sustams  any   damage    by   reason  tion mease 

of  any  of  the  powers  of  this  Act,  in  relation  to  any  ^  damage 
2  H  2  authority. 
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"  shall  be  made  to  such  person  by  the  local  authority  exercising 

such  powers  ;  and  any  dispute  as  to  the  fact  of  damage  or  amount 
of  compensation  shall  be  settled  by  arbitration  in  manner  provided 
by  this  Act,  or  if  the  compensation  claimed  does  not  exceed 
the  sum  of  twenty  pounds,  the  same  may  at  the  option  of  either 
party  be  ascertained  by  and  recovered  before  a  court  of  summary 
jurisdiction. 

"Where  any  person  siistauui  any  damage." — The  damage  here 
referred  to  is  actionable  damage,  as  in  cases  under  the  Lands  Clauses  Acts 
(Hall  V.  Mayor  of  Bristol  (1S67),  L.  R.  2  C.  P.  322). 

The  language  of  the  section  is  much  wider  than  s.  68  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  compensation  can  be  awarded  under 
it  for  other  acts  than  the  injury  to  land,  as,  for  example,  the  injury  occa- 
sioned by  the  wrongful  seizure  of  meat.  See  Re  Baier  and  Mayor  of 
Birkenhead,  [1893]  1  Q.  B.  679  ;  2  Q.  B.  77.  It  would  seem,  therefore, 
that  all  damage  which  a  person  receives  by  reason  of  any  act  done  under 
this  statute,  if  directly  due  to  that  act,  will  afford  a  ground  for  compensa- 
tion, provided  it  would  have  given  rise  to  a  cause  of  action  if  the  statute 
had  not  existed.  Thus,  if  surface  sewers  are  made  to  empty  into  a  stream, 
and  the  stream  becomes  silted  up  in  consequence,  compensation  may  be 
recovered.  See  Durrani  v.  Branksome  Urban  District  Council,  [1897] 
2  Ch.  291,  pp.  SOO,  305.  Costs  incurred  in  a  successful  litigation  against 
a  local  authority,  over  and  above  taxed  costs,  cannot  be  recovered  {Bamett  v. 
Eccles  Corporation ,  [1900]  2  Q.  B.  423).  When,  however,  the  claim  is 
made  by  virtue  of  acts  done  under  ss.  175  and  176,  it  is  presumed  that 
the  principles  governing  compensation  will  be  the  same  as  under  the  Lands 
Clauses  Acts. 

If  the  powers  of  the  Act  are  exercised  in  a  negligent  manner  and  damage 
result,  the  remedy  will  be  by  action,  and  compensation  ought  not  to  be 
awarded  for  the  damage  thereby  caused  (Fairbrother  v.  Bury  Rural  Stmi- 
Uiry  Authority  (1889),  37  W.  B.  544  ;  Cox  v.  Paddington  Vestry  (1891), 
64  L.  T.  (N.8.)  566  ;  Uttley  v.  Local  Board  of  Todmorden  (1874),  44  L.  J.  C.  P. 
19  ;  R.  V.  Darlington  Local  Board  (1865),  35  L.  J.  Q.  B.  45  ;  Clothier  v. 
Webster  (1862),  31  L.  J.  C.  P.  317  ;  Sanitary  Commissiojiers  of  Gibraltar  v. 
Orfla  (1890),  15  App.  Cas.  400;  and  see  an  article  on  the  subject  at 
64  J.  P.  131).  The  fact  that  a  claim  for  compensation  has  been  made  will 
not  estop  a  person  from  claiming  damages  and  an  injunction  in  an  action, 
if  he  is  in  law  entitled  to  bring  such  action  {Pentney  v.  Lynn  Comniissiouer* 
(1865),  12  L.  T.  (x.!^.)  818).  An  action  will  also  lie  against  a  local  authority 
for  creating  a  nuisance  (Sellors  v.  Matlock  Bath  Local  Boaid  (1885), 
14  Q.  B.  D.  928). 

'*Full  coinpensation  shall  be  made." — The  principles  of  compensation 
when  land  is  taken  will  be  found  in  the  notes  to  s.  63  of  the  Lands  Clauses 
Consolidation  Act,  1845,  ante,  p.  96,  and  in  the  case  of  lands  injuriously 
affected  in  the  notes  to  s.  68,  ante,  p.  115. 

It  is  proposed  here  to  refer  merely  to  those  cases  where  compensation 
has  been  awarded  in  respect  of  damages  caused  by  the  exercise  of  the 
powers  of  sanitary  authorities. 

Compensation  for  land  taken. — Where  land  is  taken  the  compensation 
will  by  s.  176  be  determined  according  to  the  Lands  Clauses  Acts. 

Where  part  of  an  owner's  land  was  taken  for  sewage  works,  it  was  held 
that  he  was  entitled  to  recover  compensation  for  the  injurious  affection  of 
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38t  of  his  land  by  reason  of  the  depreciation  caused  thereto  for  building    Sect.  906. 
wes,  by  reason  of  the  construction  and   use  of  such  sewage  works 
per  Essex  v.  Acton  Local  Board  (1889),  14  App.  Cas.  153). 

mpensation  for  injurhus  affection. — Sewers. — By  s.  16  local  authorities 
allowed  to  lay  and  carry  sewers  under  and  across  any  street,  road,  or 
p  any  lands  whatsoever  within  their  district.  They  have  power  to  do 
upon  making  compensation,  but  it  is  not  necessary  that  they  should 
ously  purchase  the  land.  Thus  they  may  carry  a  sewer  across  pleasure 
ids  belon^ng  to  a  private  individual,  and  on  such  a  level  that  the 
tm  of  the  sewer  would  only  be  slightly  below  the  surface,  and  a  per- 
int  embankment  would  require  to  be  made.  They  may  do  so  without 
iously  buying  the  land,  but  they  must  subsequently  make  compensation 
erick  V.  Aston  Local  Board  (1877),  5  Ch.  D.  328).  Similarly  a  local 
mtj  may  make  manholes  through  the  land  of  a  private  owner  without 
iousIy  purchasing  the  land,  such  manholes  being  part  of  the  sewer 
Hston  V.  Tirickenham  Local  Board  (1879),  11  Ch.  D.  838).  Compensa- 
could  probably  be  claimed  for  the  removal  of  the  subsoil  of  a  road  if 
)wner8hip  and  damage  can  be  proved  {Taylor  v.  Oldham  Corporation 
5),  4  Ch.  D.  395,  per  Jessel,  M.B.,  p.  409,  and  see  Farmer  v.  Waterloo 
C*ity  Rail.  Co.,  [1895]  1  Ch.  527  ;  Mahmatha  Natii  Milter  ami  Another  v. 
iary  of  StaU  for  Lidia  (1897),  L.  B.  24  Indian  Appeals  177  ;  Leith 
Istrates  v.  Field  (1878),  6  Ct.  of  Sess.  Cas.  4th  ser.  185). 
jury  to  houses  by  the  making  of  a  sewer  which  would  not  have  given 
to  a  cause  of  action  gives  no  right  to  compensation  (Hall  v.  Mayor  of 
\ol  (1867),  L.  B.  2  C.  P.  322).  But  the  impossibility  of  building  over 
rer,  the  annoyance  likely  to  arise  from  the  opening  of  manholes,  and 

stenches  caused  thereby,  and  the  possible  defective  construction  of  the 
r,  are  subjects  which  may  be  properly  considered  in  assessing  the  com- 
ition  {Uttley  v.  Todmorden  Local  Board  (1874),  44  L.  J.  C.  P.  19). 
the  same  effect  is  P resident j  etc.  of  Colac  v.  Summerfield,  [1893] 
.  187. 

obabl}'  also  the  fact  that  support  adjacent  and  subjacent  is  required 
be  sewers  should  be  taken  into  account  in  assessing  the  compensation 
erick  v.  Aston  Local  Board  (1877),  5  Ch.  D.  328,  333  ;  In  re  Corpora- 
of  Dudley  (1881),  8  Q.  B.  D.  86  ;  and  see  Normanton  Gas  Co.  \.Pope 
)),  52  L.  J.  Q.  B.  629).  In  the  case  of  mines,  however,  see  the  Public 
th  (Support  of  Sewers)  Act,  1883,  post.  Where  a  local  authority  lay 
r  pipes  along  a  private  road,  which  they  may  do,  under  s.  54,  if  they 

the  general  control  of  the  streets,  they  must  make  compensation  to 
wner  {Hill  v.  Wallasey  Local  Board,  [1894]  1  Ch.  133). 
18  giving  of  a  notice  to  construct  a  sewer  under  s.  16  is  probably  an  act 
ling  a  person  to  compensation  for  any  damage  suffered,  but  if  the  sub- 
on  is  merely  of  the  damage  caused  by  the  construction,  and  the  notice 
ithdrawn,  no  compensation  can  be  awarded  to  the  owner,  nor  can  he  be 
ded  costs  {Davis  v  Witney  Urban  District  Cowicil  (1899),  63  J.  P.  279). 
1  owner  of  land  who  has  acquired  the  land  after  a  sewer  has  been  laid 
ot  claim  compensation  {Helmore  v.  East  Ham  Local  Board,  Times 
mber  13th,  1893  ;  affirmed  on  appeal  February  9th,  1894). 
iking  and  altering  roads. — Altering  the  level  of  streets  whereby  the 
IS  to  premises  is  obstructed  so  that  the  value  of  the  land  is  affected 
arly  a  subject  for  compensation.  See  ante,  p.  124. 
lus,  if  a  local  authority  in  paving  and  levelling  a  street  alter  the  level 
lat  the  access  to  the  house  is  rendered  dangerous  and  difficult,  they 
i  pay  compensation  even  although  the  owner  may  be  liable  to  pay  a 
ortion  of  the  expenses  of  such  paving  and  levelling  {R.  v.  Wallasey 
I  Board  (1869),  L.  B.  4  Q.  B.  351  ;  and  see  Natter  v.  Accrington  Local 
^  (1878),  4  Q.  B.  D.  375).     If,  however,  the  alteration  in  the  level  of 
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the  road  is  made  by  a  local  authority  under  the  j^were  of  the  Highway 
Act,  1835  (5  &  6  Will.  4,  c.  50)  (see  Appendix),  which  powers  are  trans- 
ferred to  urban  sanitary  authorities  by  this  Act  (s.  144),  owners  cannot 
recover  compensation  under  the  Public  Health  Act,  as  s.  308  provides  only 
for  compensation  in  respect  of  the  exercise  of  any  of  the  powers  of  that 
Act  (Burgess  v.  Northirick  Local  Board  (1880),  6  Q.  B.  D.  264  ;  and  see 
Graham  v.  Mayor  of  Neircastle,  [1893]  1  Q.  B.  643).  The  general  prin- 
ciple is  that  if  persons  like  a  local  authority,  acting  in  the  execution  of 
a  public  trust  and  for  the  public  benefit,  do  an  act  which  they  are  authorised 
by  law  to  do,  and  do  it  in  a  proper  manner,  though  the  act  so  done  works  a 
special  injury  to  a  particular  individual,  the  individual  cannot  maintain  an 
action,  and  is  without  remedy  unless  a  remedy  is  provided  by  statute  {East 
Fremanih  Corporation  v.  Anttois,  [1902]  A.  C.  213,  p.  217,  approving  ' 
British  Cast  Plate  Ma?n//acturers  v.  Meredith  (1792),  4  T.  B.  794  ;  Boaltou  v. 
Crowther  (1824),  2  B.  &  C.  703).  But  if  the  local  board  act  not  only  as 
highway  authorities,  but  under  the  Public  Health  Act,  they  must  pay  com- 
pensation under  this  section  (Brierley  Hill  Local  Board  v.  Pearsall  (1884), 
9  App.  Cas.  595  ;  and  see  per  Bowen,  L.J.,  11  Q.  B.  D.  735,  737). 

Where  the  owner  of  an  inn  had  land  in  front  of  it  abutting  on  and  open 
to  the  highway  and  on  a  level  with  it,  and  a  local  authority  placed  kerb- 
stones and  made  a  footpath  leaving  convenient  access  to  the  premises,  the 
owner  was  refused  a  mandatory  injunction  directing  the  removal  of  the 
kerbstones,  his  remedy,  if  any,  being  to  obtain  compensation  (Sellors  v. 
Matlock  Bath  Local  Board  (1 885),  14  Q.  B.  D.  928).  A  local  authority  cannot 
claim  compensation  for  injury  to  the  streets  caused  by  the  laying  of  a 
tramway  {Rydtiey  Corporation  v.  Young ^  [1898]  A.  C.  457). 

**  Arbitration  in  manner  provided  by  this  Act." — As  the  compensation 
is  to  be  settled  as  in  manner  provided  by  this  Act  (ss.  179 — 181,  ante),  the 
landowner  has  not  the  option  of  a  jury  as  under  s.  68  of  the  Lands  Clauses 
Consolidation  Act,  1845,  artte^  p.  111.  The  compensation  in  respect  of  the 
purchase  of  land  will  be  settled  as  provided  in  s.  176  according  to 
the  Lands  Clauses  Acts,  and  probably  if  land  is  injuriously  affected  by 
reason  of  the  exercise  of  powers  given  under  a  provisional  order  which 
incorporates  s.  68  of  the  Lands  Clauses  Act,  the  compensation  will  be 
assessable  under  that  Act  (Ex  parte  Rayner  (1878),  3  Q.  B.  D.  446). 

It  is  *'  the  fact  of  damage,"  and  **  the  amount  of  compensation,*'  that  is  to 
be  settled  by  the  arbitrators  under  this  Act.  The  jurisdiction  of  the  arbi- 
trator is,  therefore,  as  under  the  Lands  Clauses  Acts  conferred  to  settling 
the  amount,  and  he  has  no  power  to  inquire  into  the  legal  title  of  the 
claimant,  or  to  his  right  to  compensation.  Similarly,  if  a  local  board 
desires  to  contest  the  right  of  any  person  to  compensation,  they  cannot  do 
so  until  after  the  amount  has  been  settled.  They  can  then  contest  the 
matter  in  an  action  brought  upon  the  award  (Pearsall  v.  Brierley  Hill 
Local  Board  (1884),  9  App.  Cas.  595  ;  the  cases  of  R,  v.  Metropolitan  Com- 
missioners of  Seirers  (1853),  1  E.  &  B.  694  ;  R.  v.  Burslem  Local  Board 
(1859),  1  E.  &  E.  1077  ;  and  Bradley  v.  Southampton  Local  Board  (1855), 
4  E.  ^  B.  1014,  to  the  contrary,  although  under  different  statutes,  were 
not  approved). 

In  the  case  of  claims,  however,  under  £20,  the  section  provides  that  they 
may  be  ascertained  and  recovered  before  a  court  of  summary  jurisdiction, 
so  it  would  appear  that  the  court  is  both  to  settle  the  amount  and  the  right 
of  the  person  to  recover. 

o  o  o  o  o 


As  to  316«  III  the  construction  of  the  provisions  of  any  Act  incor- 

ofincor-         porated  with  this  Act  the  term  "the  special  Act  "includes  thi* 
porated  Acts 
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,  and,  in  the  case  of  the  Lands  Clauses  Consolidation  Acts,  Sect.  316- 
5,  1860,  and  1869,  any  order  confirmed  by  Parliament  and 
lorising  the  purchase  of  lands  otherwise  than  by  agreement 
er  this  Act ;  the  term  "  the  limits  of  the  special  Act "  means 
limits  of  the,  district :  and  the  urban  or  rural  authority  shall 
leemed  to  be  "  the  promoters  of  the  undertaking,"  "  the  com- 
sioners,"  or  the  "undertakers,"  as  the  case  may  be. 
Jl  penalties  incurred  under  the  provisions  of  any  Act  incor- 
ited  with  this  Act  shall  be  recovered  and  applied  in  the  same 
'  as  penalties  incurred  under  this  Act. 


(82.  Nothing  in  this  Act  shall  be  construed  to  authorise  any  Saving  for 
J  authority  to  injuriously  affect  any  reservoir  canal  river  ge^emU?  ^* 
stream  or  the  feeders  thereof  or  the  supply  quality  or  fall  of 
er  contained  in  any  reservoir  canal  river  stream  or  in  the 
lers  thereof,  in  cases  where  any  body  of  persons  or  person 
dd,  if  this  Act  had  not  passed,  have  been  entitled  by  law 
prevent  or  be  relieved  against  the  injuriously  affecting  such 
jrvoir  canal  river  stream  feeders  or  such  supply  quality  or 
of  water,  unless  the  local  authority  first  obtain  the  consent 
writing  of  the  body  of  persons  or  person  so  entitled  as 
esaid. 

ijurious  affection  of  a  canal,  river,  or  stream  by  a  local  authority  does  not 
rise  to  a  right  to  compensation,  but  the  remedy  is  by  injunction  and 
ages  {R,  V.  Darlington  Local  Board  (1864),  33  L.  J.  Q.  B.  305 ;  Roberts  v. 
rfai  Rural  Council,  [1899]  2  Ch.  608). 
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THE    TITHE    ACT,    1878. 
(41  &  42  Vict.  c.  42.) 

An  Act  to  amend  and  further  extend  the  Acts  for  the  commutation 
of  tithes  in  England  and  Wales,  [8th  August  1878.] 

Whereas  an  Act  was  passed  in  the  session  of  Parliament  held  in 

6  &  7  Will.  4,  the  sixth  and  seventh  years  of  the  reign  of  his  late  Majesty,  King 
c.  71.  William  the  Fourth,  intituled  "  An  Act  for  the  commutation  of 

tithes  in  England  and  Wales,"  and  the  said  Act  has  been  amended, 
and  the  provisions  thereof  have  been  extended,  by  Acts  passed  in 

7  Will.  4  &  the  sessions  of  Parliament  held  respectively  in  the  first  year,  the 
1  &  2  Vict,  first  and  second  years,  the  second  and  third  years,  the  third  year, 
c-  W.  the  fifth  and  sixth  years,  the  ninth  and  tenth  years,  and  the 
c.  62.  twenty-third  and  twenty-fourth  years  of  the  reign  of  her  present 
3&4Vict.      Majesty: 

6&6Vict.  And    whereas   it   is   expedient   that   the    said  Acts   should  be 

flA^iov  t     *°^®^^®^»    ^^^    ^^^^    ^^^    provisions   thereof   should   be   further 

c.  73.  extended  in  manner  hereinafter  mentioned  : 

^  *  ^  ^*^^  ^^  ^^  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

Redemption  1^  In  all  cases  where  land  charged  with  rentcharge  in  lieu 
land  reqnired  ^^  tithes  (a)  is  taken  for  any  of  the  following  purposes  ;  (that  is 

for  public         to  say,) 
mimoses 

The  building  of  any  church,  chapel,  or  other  place  of  public 
worship  ; 

The  making  of  any  cemetery  or  other  place  of  burial  ; 
\  k  34  Vict.      The  erection  of  any  school  under  the  Elementary  Education 
Act  (b)  ; 

The  erection  of  any  town  hall,  court  of  assize,  gaol,  lunatic 
asylum,  hospital,  or  any  other  building  used  for  public  pur- 
poses, or  in  the  carrying  out  of  any  improvements  under  the 
38  &  3«  Vict.  Artizans  Dwellings  Act,  1875  (c)  ; 

The  formation  of  any  sewage  farm  under  the  provisions  of  the 
sanitary  Acts,  or  the  construction  of  any  sewers  or  sewage 
works  or  any  gas  or  water  works  ; 


c.  76. 
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Or  the  enlarging  and  improving  of  the  premises  or  buildings      Sect.  1, 

occupied  or  used  for  any  of  the  above-mentioned  purposes  ; 
le  person  or  persons  proposing  to  carry  out  the  above-mentioned 
orks  buildings  or  improvements  shall,  as  soon  as  the  said  person 
'  persons  are  in  possession  of  the  land,  and  before  the  land  is 
)plied  to  any  of  the  purposes  aforesaid,  apply  to  the  Tithe 
ommissioners  (d)  to  order  the  redemption  of  the  rentcharge  for 

sum  of  money  equal  to  twenty-five  times  the  amount  thereof ; 
id  the  redemption  money,  with  the  expenses  incident  to  the 
ademption,  shall  be  paid  to  the  said  commissioners  within  a  time 
►  be  fixed  by  such  order,  or  within  any  enlarged  time  the 
ommissioners  may  appoint,  and  the  commissioners  shall  apply 
ich  redemption  money  in  the  manner  provided  by  the  said  Acts. 

(a)  By  the  Tithe  Rentcharge  Redemption  Act,  1885  (48  &  49  Vict. 
32),  8.  2,  the  provisions  of  this  and  the  other  recited  Acts  are  extended 
**all  com  rents,  rentcharges,  and  money  payments,  payable  out  of 
'  charged  on  any  lands  by  virtue  of  any  Act  of  Parliament  in  lieu  of 
bhes." 

(5)  For  provisions  of  that  Act  as  to  acquisition  of  land,  see  antej  p.  451. 

(c)  The  Artizans  Dwellings  Act,  1875,  has  been  repealed,  and  in  effect 
-enacted  by  the  Housing  of  the  Working  Classes  Act,  1890,  post. 

{d)  The  powers  and  duties  of  the  conmiissioners  under  the  Tithe  Acts 
as  transferred  to  the  Board  of  Agriculture  by  the  Board  of  Agriculture 
ct,  1889  (52  &  53  Vict.  c.  30),  s.  2. 

As  to  compensation  for  tithes  generally,  see  Lands  Clauses  Consolidation 
ct,  1845,  s.  68,  note,  "Tithes,"  ante,  p.  128. 


2.  The  application  to  the  said  commissioners  in  respect  of  any  Application 
ich  land  may  be  signed  by  the  secretary  of  any  company  which  redemption. 
lall  have  taken  the  land,  or  in  the  case  of  a  corporation,  school 
r  other  board,  by  the  clerk  of  the  said  board  or  corporation,  and 
i  every  other  case  by  such  person  or  persons  as  the  commissioners 
lay  require. 
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Short  title. 


Lands,  etc., 
in  Great 
Britain,  the 
Isle  of  Man, 
and  the 
Channel 
Islands,  for 
service  of  the 
curtoms,  to 
vest  in  Com- 
missioners of 
Works,  et('. 


THE    CUSTOMS    BUILDINGS    ACT,    1879. 
(42  &  43  Vict.  c.  36.) 

An  Act  for  the  transfer  of  property  Iield  for  the  service  of  Ifer 
Majesties  Customs  to  tJie  Commissioners  of  Her  Majesty  s 
Works  and  Public  Buildings  ;  and  for  ot Iter  purposes, 

[11th  August  1879.] 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Customs 
Buildings  Act,  1879. 

2.  All  lands  and  hereditaments  of  freehold  or  leasehold  tenure 
in  Great  Britain,  the  Isle  of  Man,  and  the  Channel  Islands,  which 
are  now  vested  in  the  Secretary  to  the  Commissioners  of  Her 
Majesty's  Customs  (hereinafter  called  the  Commissioners  of 
Customs),  or  any  other  person  in  trust  for  the  same  commissioners 
or  for  the  service  of  Her  Majesty's  Customs,  shall  become  and  are 
hereby  vested  in  the  Commissioners  of  Works  for  the  public 
service,  and  shall  be  subject  to  the  provisions  of  the  Commissioners^ 
of  Works  Act,  1852,  in  all  respects  as  if  the  same  had  been 
acquired  under  the  provisions  of  that  Act. 

The  Commissioners  of  Works  Act,  1852  (15  &  16  Vict.  c.  28),  which 
amended  the  Crown  Lands  Act  of  1851,  constituted  *^The  Commissioners 
of  Her  Majesty's  Works  and  Buildings/'  as  a  corporation  with  that  name 
and  with  a  common  seal  for  the  purpose  of  purchasing,  holding,  and 
managing  lands  necessary  for  the  public  service.  They  were  not  empowered 
to  purchase  land  compulsorily  nor  were  the  Lands  Clauses  Acts  incor- 
porated even  in  respect  of  voluntary  purchases,  but  the  Commissioners  of 
Public  Works  Act,  1894  (57  &  58  Vict.  c.  23),  incorporated  the  Lands 
Clauses  Acts  with  the  above  Act  for  the  purpose  of  the  purchase  of  land 
by  the  commissioners  '*  except  the  provisions  thereof  relating  to  the 
purchase  and  taking  of  land  otherwise  than  by  agreement/'  The  Inland 
Bevenue  Buildings  Act,  1881  (44  &  45  Vict.  c.  10),  also  gives  the  commis- 
sioners power  to  purchase  land  voluntarily  for  the  service  of  the  Inland 
Bevenue,  and  incorporates  the  Lands  Clauses  Acts  with  the  same  exception. 
Powers  to  take  land  for  specific  purposes  have  also  been  given  to  the 
Commissioners  of  Works  from  time  to  time.  See,  for  example,  the  Public 
Offices  Sites  Act,  1882  (45  &  46  Vict.  c.  32)  ;  the  Land  Begistry  (New 
Buildings)  Act,  1900.  As  to  the  liability  of  the  commissioners  to  an  action 
for  breach  of  contract,  see  Graham  i('  Sons  v.  Commissiotiers  of  Works  and 
Public  Buildings,  [1901]  2  K.  B.  781. 

Copyholds  S.  All  lands  of  copyhold  or  customary  tenure  which  are  now 

in  custonw^to  "^^^^^^^  ^^  ^®  Secretary  to  the  Commissioners  of  Customs,  or  any 

remain  so,       other  pei^on  in  trust  for  the  same  commissioners  or  for  the  service 

u  m  rust    ^f  jjgj.  Majesty's  Customs,  shall  remain  vested  in  such  secretary 
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ier  person,  but  in  trust  for  the  Commissioners  of  Works  for      Sect^S. 
>ublic  service,  and  shall  be  subject  to  the  provisions  of  the  ^^^  Commis- 
nissioners  of  Works  Act,  1852,  in  all  respects  as  if  the  same  sionere  of 
leen  acquired  under  the  provisions  of  that  Act. 


Works. 


All  contracts  entered  into  by  or  on  behalf  of  the  Commis-  As  to  com- 
rs  of  Customs  in  respect  of  any  lands  or  hereditaments  in  ^x^g].^"*^^ 
:  Britain,  the  Isle  of  Man,  or  the  Channel  Islands  for  the  contracts. 
;e  of  Her  Majesty's  Customs,  and  not  at  the  passing  of  this 
fully  performed  and  completed,  may  be  enforced  and  shall 
lerformed    and    completed   for    the    public    service    in    like 
er  as  if  the  Commissioners  of  Works  had  been  parties  thereto 
id  of  the  Commissioners  of  ('ustoras. 


The  Commissioners  of  Works  shall,  under  and  subject  to  the 
sions  of  the  Commissioners  of  Works  Act,  1852,  from  time 
ae  purchase,  hire,  or  otherwise  acquire  such  buildings,  lands^ 
ber  hereditaments  as  may  be  necessary  for  the  service  of  Her 
sty's  Customs  within  Great  Britain,  the  Isle  of  Man,  or  the 
nel  Islands  ;  and  for  the  purposes  of  any  such  purchase  the 
s  Clauses  Consolidation  Act,  1845,  and  the  Lands  Clauses 
^lidation  (Scotland)  Act,  1845,  and  the  Acts  amending  the 
respectively,  except  so  much  thereof  as  relates  to  the  purchase 
nd  otherwise  than  by  agreement,  are  hereby  incorporated 
this  Act,  the  special  Act  being  construed  to  mean  this  Act, 
the  promoters  of  the  undertaking  being  construed  to  mean 
Jommissioners  of  Works. 

The  powers  and  provisions  of  sections  three-hundred  and 
r-five  to  three  hundred  and  forty-one,  both  inclusive,  and 
)n  three  hundred  and  forty-five  of  the  Customs  Consolidation 
1853,  and  of  sections  two-hundred  and  seventy-five  and  two 
red  and  seventy-six  of  the  Customs  Consolidation  Act,  1876, 

continue  in  force  as  if  this  Act  had  not  been  passed  (if  the 
lury  shall  think  fit  to  exercise  the  same),  except  that  the 
ys  referred  to  in  the  two  hundred  and  seventy-fifth  section 
3  said  Act  of  1876,  arising  from  or  paid  in  respect  of  lands 
jreditaments  in  Great  Britain,  or  the  Isle  of  Man,  or  the 
nel  Islands,  shall  be  paid  into  the  Bank  of  England  to 
Lccount  of  the  Commissioners  of  Works  instead  of  to  the 
nissioners  of  Customs,  and  that  lands  which  under  the  two 
red  and  seventy-sixth  section  of  the  said  Act  of  1876  would 

vested  in  Her  Majesty,  shall  vest  in  like  manner  in  the 
missioners  of  Works. 


Commis- 
sioners of 
Works 
empowered 
to  purchase 
lands,  etc. 
Incorporation 
of  Lands 
Clauses  Acts. 
8  &  9  Vict, 
cc.  18,  19. 


ProNnsions  of 
ss.  335to34U 
both  inclu- 
sive, and 
345  of 

16  &  17  Vict, 
c.  107,  and 
ss.  27*3  and 
276  of 

39  &  40  Vict, 
c.  36,  to 
continue  in 
force  with 
variations. 


8  sections  of  the  Customs  Consolidation  Act,  1853,  referred  to  above, 
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Customs  Buildings  Act,  1879. 


Sect.  6. 

Note. 


will  be  found  at  p.  390,  ante.  They  enable  the  commissioners  to  take  land 
compnlsorily,  and  ss.  40 — 68  of  the  Lands  Clauses  Acts  are  inooiporated. 
See  In  re  Wood's  Estate  (1886),  31  Ch.  D.  607. 

Sections  275, 276,  of  the  Customs  Consolidation  Act,  1876,  above  referred 
to,  are  as  follows  : 


Moneys 
produced  by 
sale  of  lands 
to  be  paid  to 
the  Commis- 
sioners of 
Customs. 


The  Customs  Consolidation  Act,  1876. 

As  to  the  application  of  moneys  from  sale,  purchase,  or  exchange  of 
lands, — 

275.  The  moneys  produced  by  sales  or  exchange  of  any  freehold  lease- 
hold or  copyhold  lands  or  tenements  bought  sold  or  disposed  of  by  for 
or  under  the  direction  of  the  Commissioners  of  Customs,  including  the 
moneys  already  paid  by  way  of  deposit  for  the  purchase  of  any  such  lands 
or  tenements  already  contracted  to  be  sold,  and  the  residue  of  the  moneys 
to  be  received  in  respect  or  on  account  of  such  contract,  shall  be  paid  by  the 
purchaser  thereof,  or  by  the  person  making  such  exchange,  to  the  Commis- 
sioners of  Customs  for  the  time  being  or  to  such  person  as  they  shall 
appoint  to  receive  the  same,  in  trust  for  her  Majesty,  for  the  use  of  the 
said  customs ;  and  the  receipt  of  such  commissioner  or  other  person  as 
aforesaid  for  such  moneys  (such  receipt  to  be  endorsed  on  the  conveyance, 
surrender,  or  assignment)  shall  effectiudly  discharge  the  purchaser  or  person 
by  whom  or  on  whose  account  the  same  shall  be  paid. 

276.  In  all  cases  where  any  money  shall  have  been  or  shall  be  agreed,  or 
shall  have  been  or  shall  be  found  by  the  verdict  of  any  jury,  to  be  paid 
for  the  use  or  possession  of  lands  or  hereditaments  taken  by  virtue  of 
the  Customs  Acts  belonging  to  any  persons  under  any  disability  or 
incapacity,  or  not  having  the  absolute  interest  therein,  the  same  shall  be 
paid  by  warrant  of  the  Treasury  into  the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  Paymaster-General  on  behalf  of  the  Chancery 
Division  of  the  High  Court  of  Justice,  to  be  placed  to  his  account  there  in 
the  matter  of  the  particular  Act  to  the  credit  of  the  persons  claiming  to  be 
interested  therein,  naming  them  pursuant  to  the  method  prescribed  by  any 
Act  in  force  for  the  time  being  for  regulating  the  payment  of  money  into 
court ;  and  immediately  upon  the  filing  in  the  Chancery  Division  of  the 
High  Court  of  Justice  of  the  certificate  of  such  Paymaster-General,  with  the 
receipt  annexed  of  the  payment  into  his  name  as  aforesaid  of  any  such 
money,  in  conformity  with  the  eighth  section  of  the  Queen's  Remembrancer 
Act,  1859,  the  said  lands  or  hereditaments  shall  be  vested  in  or  to  the  use 
of  her  Majesty. 

#•     • 

Repealed  by  the  Statute  Law  Revision  Act,  1894. 

Act  to  be  g^  This  Act  shall  be  registered  in  the  Royal  Courts  of  the 

in^cSiannel      Islands  of  Guernsey  and  Jersey  respectively,  and  the  said  Royal 
Islands.  Courts  respectively  shall  have  full  power  and  authority  and  are 

hereby  required  to  register  the  same. 


Money  for 
lands  of  in- 
capacitated 
persons  to  be 
TOkid  into 
Bank  of 
England. 
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THE    POST    OFFICE    (LAND)    ACT,  1881. 
(41  &  45  Vict.  c.  20.) 

Act  to  amend  tlie  Laio  with  respect  to  tlie  acquisition  of  laml 
and  the  execution  of  instruments  for  tlie  purposes  of  tlie  Post 
Office.  [18th  July  1881.] 

•  This  Act  may  be  cited  as  the  Post  Office  (Land)  Act,  1881.    Short  title, 
lis  Act  shall  be  deemed  to  be  a  Post  Office  Act  within  the 
ning  of  the  Post  Office  (Offences)  Act,  1837. 

le  second  paragraph  which  dealt  with  short  titles,  and  the  second  section 
h  made  this  Act  come  into  operation  on  September  Ist,  1881,  have  been 
ded  by  the  Statute  Law  Revision  Act,  1894. 

f  the  Short  Titles  Act,  1896  (59  &  60  Vict.  c.  14),  this  Act  is  one  of 
Poet  Office  Acts,  1837 — 1895.  See  that  Act  for  the  various  short  titles 
le  different  Post  Office  Acts.  The  schedule  to  this  Act,  which  dealt  with 
t  titles,  has  been  repealed  also  by  the  Statute  Law  Be  vision  Act,  1894. 

Acquisition  of  Land. 

t,  [  Whereas  hy  tlie  Post  Office  Duties  Act,  1840,  the  Postmaster-  Power  of 
ieral  is  constituted  a  body  corporate  for  the  purpose  of  holding  ^^^™^for 
taking  conveyances  and  leases  of  lands  for  the  service  of  the  post  purchase 
?,  and  it  is  expedient  to  give  further  powers  for  the  acquisition  ^/  3  4*4  vjct 
i  lands  :  Be  it  tlwrefore  enacted^  as  follows  :  (a)]  c.  96,  s.  67. 

1)  The  Postmaster-General,  with  the  consent  of  the  Treasury, 
^  purchase  land  for  the  purpose  of  the  post  oflSce,  and  shall 
B  and  hold  such  land  on  behalf  of  her  Majesty  for  the  service 
he  post  office  ;  and  for  the  purposes  of  this  Act  the  expression 
nd  "  shall  include  any  right  or  easement  in,  over,  or  in  respect 
and. 

2)  "With  respect  to  any  such  purchase  of  land  the  following 
visions  shall  have  effect ;  (that  is  to  say,) 

a)  The  Lands  Clauses  Consolidation  Act,  1845,  and  the  Acts  8  &  9  Vict. 
amending  the  same  shall  be  incorporated  with  this  Act,  ^-  ^^' 
except  the  provisions  relating  to  access  to  the  special 
Act,  and  in  construing  those  Acts  for  the  purposes  of 
this  section  "  the  special  Act "  shall  be  construed  to 
mean  this  Act,  and  "  the  promoters  of  the  undertaking  " 
shall  be  construed  to  mean  the  Postmaster-General,  and 
"  land  "  shall  be  construed  to  have  the  same  meaning  as 
is  given  to  it  by  this  Act. 


^78  Post  Office  (Land)  Act,  1881. 

Sect.  3.  (b)  The   bond   required   by  section  eighty-five  of  the   Lands 

Clauses  Consolidation  Act,  1845  (6),  shall  be  under  the 
seal  of  the  Postmaster-General,  and  shall  be  sufficient 
without  sureties. 

(c)  The  provisions  of  the  said  incorporated  Acts  with  respect  to 

the  purchase  of  land  compulsorily  shall  not  be  put  in 
force  until  the  sanction  of  Parliament  has  been  obtained 
in  manner  in  this  Act  mentioned. 

(d)  Three  months  at  the  least  before  an  application  is  made  to* 

Parliament  for  sanction  to  the  compulsory  purchase  of 
land  under  this  Act,  the  Postmaster-General  with  the  con- 
sent of  the  Treasury  shall  serve,  in  manner  provided  by 
the  said  incorporated  Acts,  a  notice  on  every  owner  or 
reputed  owner,  lessee  or  reputed  lessee,  and  occupier  of 
any  land  intended  to  be  so  purchased,  describing  the  land 
intended  to  be  taken,  and  in  general  terms  the  purposes 
to  which  it  is  to  be  applied,  and  stating  the  intention  of 
the  Treasury  to  obtain  the  sanction  of  Parliament  to  the 
purchase  thereof,  and  inquiring  whether  the  person  so 
served  assents  or  dissents  to  the  taking  of  his  land,  and 
requesting  him  to  forward  to  the  Treasury  any  objections 
he  may  have  to  his  land  being  taken. 

(e)  The  Treasury  shall,  at  some  time  after  the  service  of  such 

notice,  make  a  local  inquiry  by  a  competent  officer  into 
the  objections  made  by  any  persons  whose  land  is 
required  to  be  taken,  and  by  other  persons,  if  any, 
interested  in  the  subject  matter  of  such  inquiry. 

(f)  The  Treasury,  if  satisfied  after  such  inquiry  has  been  made 

that  the  land  ought  to  be  taken,  may  submit  a  Bill  to 
Parliament  containing  provisions  authorising  the  Post- 
master-General to  take  such  land,  and  such  Bill  shall  in 
all  respects  be  deemed  to  be  a  public  Bill,  and,  if  passed 
into  an  Act,  to  have  conveyed  the  sanction  of  Parliament 
to  the  purchase  compulsorily  of  the  land  therein  men- 
tioned or  referred  to,  and  the  period  for  such  compulsory 
purchase  shall  be  three  years  after  the  passing  of  such 
Act :  Provided  that  if  while  such  Bill  is  pending  in 
either  House  of  Parliament  a  petition  is  presented  against 
anything  comprised  therein,  the  Bill  may  be  referred  to 
a  select  committee,  and  the  petitioner  shall  be  allowed 
to  appear  and  oppose  as  in  the  case  of  private  Bills. 

(3)    The  Chancellor  and   Council   for  the  time  being  of  the 
Duchy  of  Lancaster  may,  if  they  think  fit,  from  time  to  time 
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Qtract  and  agree  with  the  Postmaster-General  for  the  sale  of,     Sect.  3. 

d  may  absolutely  make  sale  and  dispose  of,  for  such  sum  or     . 

ms    of  money  as   to   the   said   chancellor  and   council  appear 

fficient  consideration  for  the  same,  any  land  belonging  to  her 

ajesty,  in  right  of  the  said  duchy,  which,  for  the  purpose  of 

B  post  office,  the  Postmaster-General  may  from  time  to  time 

em  it  expedient  to  purchase  with  the  consent  of  the  Treasury, 

d  such  land  may  be  granted  and  assured  to  the  Postmaster- 

3neral,  and  the  said  moneys  shall  be  paid  and  dealt  with  as  if 

B  said  land  had  been  sold  under  the  authority  of  the  Duchy  of 

mca^ter  Lands  Act,  1855.  18  &  19  Vict 

c.  58. 
(a)  The  recital  has  been  repealed  by  the  Statute  Law  Revision  Act,  1894. 
(6)  AnU,  p.  206. 

4.  All  the  provisions  of  the  Post  Office  Lands  Act,  1863,  with  Power  to  sell, 
spect  to  the  sale,  exchange,  leasing,  or  surrender  of  any  lands  exchajige,  or 
sted  in  the  Postmaster-General  shall  apply  to  any  land  purchased  purchased. 

the  Postmaster-General  under  the  powers  of  this  Act.  c^43^"  ^*^^' 

Execution  of  Instruments. 

5.  Every   deed,   instrument,   receipt,   or   document    made    or  Exemption  of 
ecuted  for  the  purpose  of  the  post  office,  by,  to,  or  with  her  Postmaster- 
ajesty  or  any  officer  of  the  post  office,  shall  be  exempt  from  any  stamp-duty!" 
imp  duty  imposed  by  any  Act,  past  or  future,  except  where  such 

ity  is  declared  by  the  deed,  instrument,  receipt,  or  document,  or 
some  memorandum  endorsed  thereon,  to  be  payable  by  some 
rson  other  than  the  Postmaster-General,  and  except  so  far  as 
y  future  Act  specifically  charges  the  same. 

The  second  paragraph  has  been  repealed  by  the  Statute  Law  Revision 
Hi,  1894. 


6.  Any  person  having  authority  in  that  behalf,  either  general  power  of 

special,  under   the  seal   of  the  Postmaster-General,  may,  on  deputy  of 

half  of  the  Postmaster-General,  give  any  notice  and  make  any  General  lo 

lim,  demand,  entry,  or  distress  which  the  Postmaster- General  in  8^^®  notice, 

or  make 
s  corporate  capacity  or  otherwise  might  give  or  make,  and  every  claim, 

ch  notice,  claim,  demand,  entry,  and  distress,  shall  be  deemed  to  distress,  etc. 

Lve  been  given  and  made  by  the  Postmaster-General  on  behalf 

'  her  Majesty. 

Section  7,  which  dealt  with  the  execution  of  instruments,  was  repealed  by 
e  Post  Office  (Protection)  Act,  1884  (47  &  48  Vict.  c.  76),  s.  61,  and 
stead  it  was  enacted  by  s.  15  of  that  Act  as  follows  : 
15.  Any  instrument  requiring  to  be  executed  by  the  Postmaster-General, 
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Sect.  0.       or  to  which  he  is  a  party,  may  be  executed  by  any  of  the  secretaries  of  the 
- —         post  office  in  the  name  of  the  Postmaster-General,  and,  if  so  executed,  shall 
NoTK,        ^  deemed  to  have  been  executed  by  the  Postmaster-General,  and  shall  hare 
'  effect  accordingly. 

Any  instrument  purporting  to  be  executed  by  any  of  the  secretaries  of  the 
post  office  in  the  name  of  the  Postmaster-General,  shall,  until  the  oontraxy 
is  proved,  be  deemed  to  have  been  so  executed  without  proof  of  the  official 
character  of  the  person  appearing  to  have  executed  the  same. 


Supplemental. 

Definitions.         8.  Ill  this  Act,  uoless  the  context  otherwise  requires, — 

The  expression  ^^the  purpose  of  the  post  office"  means  any 
purpose  of  any  of  the  Post  Office  Acts  or  of  any  Acts  for  the 
time  being  in  force  relating  to  post  office  money  orders,  post 
office  telegraphs,  or  post  office  savings  banks,  and  includes 
any  purpose  rehiting  to  or  in  connection  with  the  execution 
of  the  duties  for  the  time  being  undertaken  by  the  Postmaster- 
General  or  any  of  his  officers. 

1  Vict.  0.  36.       Other  expressions  shall  have  the  same  meaning  as  in  the  Post 
Office  (OflFences)  Act,  1837. 

As  to  telegraphs,  see  the  Telegraph  Act,  1892,  posty  and  notes  thereto. 
Sections  9  and  10  deal  with  the  application  of  the  Act  to  Scotland  and 
Ireland  respectively. 
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THE    METKOPOLITAN    OPEN    SPACES 
ACT,    1881. 

(44  &  45  Vict.  c.  34.) 


in  Act  to  amend  tlie  Metropolitan  Open  Spaces  Act,  1877. 

[11th  August  1881.] 

he  principal  provisions  of  this  Act  and  of  the  Metropolitan  Open  Spaces 

1877,  as  amended  by  this  Act,  are  by  the  Open  Spaces  Act,  1887, 
nded  to  every  urban  sanitary  district,  and  to  any  rural  sanitary  district 
Bspect  of  which  the  sanitary  authority  shall  have  been  invested  by  an 
r  of  the  Local  Government  Board,  with  the  powers  of  the  Open  Spaces 
(.  The  Act  of  1877  thus  extended  enables  such  local  authorities  to 
base  land  voluntarily  for  the  exercise  and  recreation   of   the   public. 

Act  of  1881  enables  trustees  holding  land  under  a  private  or  local  Act 
Parliament,  for  the  purposes  of  a  garden  or  open  space,  to  convey 
same  to  the  local  authority  to  be  held  as  an  open  space,  with  the  consent 
wo-thirds  of  the  owners  and  occupiers  of  any  houses  fronting  upon  or 
owners  or  occupiers  of  which  are  liable  to  be  rated  for  the  maintenance 
mch  open  space,  and  who  are  present  at  a  meeting  to  be  held  for 
purpose.     It  may  be  conveyed  for  valuable  or  nominal  consideration,  or 

free  gift  (s.  2).  The  owner  of  any  open  space,  subject  to  rights 
ser  for  exercise  and  recreation,  may,  with  the  consent  of  two-thirds  of 

persons  interested  and  present  at  a  meeting  held  for  the  purpose, 
rey  to  or  grant  an  easement  to  or  enter  into  an  agreement  with  the  local 
lority  in  respect  thereof,  so  that  it  may  be  used  as  a  public  open  space 
3).  Disused  burial  grounds  may  also  be  transferred  to  the  local 
lority  for  a  similar  purpose,  who  may  lay  them  out  and  manage  them, 
luch  a  case  such  management  and  control  must  be  previously  authorised 
I  faculty  of  the  bishop  of  the  diocese  (ss  4,  5). 

'he  Open  Spaces  Act,  1890  (53  &  54  Vict.  c.  15),  further  enables 
tees  holding  land  in  trust  for  the  purposes  of  public  recreation,  other 
1  under  an  Act  of  Parliament,  or  for  any  charitable  purpose,  with 
ain  consents  and  upon  certain  conditions,  to  transfer  the  same  to  the 
1  authority. 

*hese  local  authorities  are  now  district  councils  under  the  Local 
remment  Act,  1894. 

in  open  space  means  any  land  either  within  or  without  or  partly  within 
without  the  district  of  a  local  authority,  of  which  not  more  than  a 
ntieth  part  is  covered  with  buildings,  and  which  is  laid  out  as  a  garden  or 
aed  for  purposes  of  recreation,  or  lies  waste  and  unoccupied. 

L8  regards  compensation  for  any  interests  taken  away  under  these  Acts  it 
rovided  by  this  Act  as  follows  : 

J.  No  estate,    interest,  or  right  of  a  profitable  or  beneficial  Provision  for 
ure  in,  over,  or  affecting  an  open  space,  churchyard,  cemetery,  ^^^° 
burial  ground  shall,  except  with  the  consent  of  the  body  or 
son  entitled  thereto,  be  taken  away  or  injuriously  affected  by 
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Sect.  9.  anything  done  under  this  Act  without  compensation  being  made 
for  the  same ;  and  such  compensation  shall  be  paid  by  the 
metropolitan  board,  (a)  vestry,  or  district  board  by  which  such 
estate,  interest,  or  right  is  taken  away  or  injuriously  affected, 
and  shall,  in  case  of  difference,  be  ascertained  and- provided  in  the 
same  manner  as  if  the  same  compensation  were  for  the  compulsory 
purchase  and  taking  or  the  injurious  affecting  of  lands  under 
8  &  9  Vict,  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  and 
any  Acts  amending  the  same. 

(a)  By  the  Open  Spaces  Act,  1887,  s.  5,  as  regards  sanitary  authorities 
outoide  London  having  powers  under  these  Acts,  the  powers  of  the 
Metropolitan  Board  are  to  be  enjoyed  by  such  sanitary  authorities,  and  the 
words  '^  metropolitan  board ''  shall  be  used  in  such  case  as  if  they  meant  the 
sanitary  authority  of  the  district.  As  to  the  extension  of  this  Act  to 
county  and  parish  councils,  see  the  Commons  Act,  1899  (62  &  63  Vict, 
c.  30,  s.  17). 


(    483    ) 


IE  COMMONABLE  EIGHTS  COMPENSATION 
ACT,   1882. 
(45  &  46  Vict.  c.  15.) 

I  Act  to  provide  for  the  better  application  of  moneys  paid  by  way 
of  compensation  for  tite  compulsory  acquisition  of  common 
lands  and  extinguishment  of  rights  of  common, 

[19th  June  1882.] 

Whereas  under  tlie  provisions  of  the  Lands  Clauses  Consolidation  8  &  9  Vict. 
f,  1845,  and  of  railway  and  other  special  Acts  of  Parliament^  °* 
ney  is  directed  or  authorised  to  be  paid  to  a  committee  as  compen-- 
ion  for  the  extinction  of  commonable  rights  or  for  lands^  being 
%mon  lands  or  in  the  nature  tliereof  tlie  right  to  the  soil  of  which 
jngs  to  tlie  commoners  : 

And  by  the  Lands  Clauses  Consolidation  Act^  1845  (a),  and  by 
Inclosure  Act,  1852  (6),  and  the  Inclosure  Act,  1854  (c),  certain  16  &  16  Vict. 
vers  of  apportioning  and  otherwise  dealing  with  such  money  a^'^i'y&ig  Vict. 
/erred  upon  any  such  committee  and  upon  the  Inclosure  Commis-  c.  97. 
ners  for   England  and   Wales   {hereinafter  called   tlie   commis- 
ners),  but  such  powers  are  found  in  practice  to  be  insufficient,  and 
ney  paid  by  way  of  compensation  as  aforesaid  is  often  in  conse- 
?nce  useless  to  the  persons  interested  therein  : 
And  whereas  it  is  expedient  to  give  such  powers  of  dealing  with 
?A  compensation  money  as  are  hereinafter  specified,  but  such  powers 
inot  be  conferred  without  the  sanction  of  Parliament  (rf).] 

a)  Ante,  p.  232. 
6)  Ante,  p.  388. 
[c)  Ante,  p.  396. 
d)  The  preamble  wa8  repealed  by  the  Statute  Law  Revision  Act,  1898. 

1.  This  Act  may  be  cited  as  the  Ooramonable  Rights  Compen-  Short  title. 
ion  Act,  1882. 

2- — (1)  With  respect  to  any  money  which  has  been  or  hereafter  Application 
ly  be  paid  by  any  railway  or  other  public  company  or  corporate  ^t^o"money 
ly  or  otherwise  under  the  provisions  of  the  Lands  Clauses  Act  for  common 
J    any  Act  incorporated   therewith,    or   of  any   other   Act   of  *^ 
rliament  to  a  committee  of  commoners  as  compensation  for  the 
binguishment  of  commonable  or  other  rights  or  for  lands  being 
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Sect.  2.  common  lands  or  in  the  nature  thereof  the  right  to  the  soil  of 
which  may  belong  tx)  the  commoners,  the  committee  (or  a  majority 
in  number  thereof)  or,  after  the  expiration  of  twelve  months  from 
the  payment  of  such  money  to  the  committee,  any  three  of  the 
persons  claiming  to  be  interested  in  such  money  may  make 
application  in  writing  to  the  commissioners  to  call  a  meeting  of 
the  persons  interested  in  such  money  to  consider  the  application 
thereof,  and  the  commissioners  shall  call  a  meeting  accordingly, 
and  at  such  meeting  the  majority  in  number  and  the  majority  in 
respect  of  interest  of  the  persons  present  may  decide  by  resolution 
that  such  money  shall  be  applied  and  laid  out  in  one  or  more  of 
the  following  ways : 

(a)   In   the   improvement   of   the   remainder   of    the   common 
land  in  respect  of  a  portion  of  which  such  money  has 
been  paid  ; 
8&9Vict.  (b)  In  defraying  the   expense  of  any  proceedings  under  the 

c.  118,  etc.  Metropolitan    Commons   Acts    or   under    the   Inclosure 

Acts,  1845  to  1878,  with  reference  to  a  scheme  for  the 
local  management,  or  a  provisional  order  for  the  regu- 
lation, of  such  common  land,  or  of  any  application  to 
Parliament  for  a  private  bill  or  otherwise  for  the  preser- 
vation and  management  of  such  common  land  as  an  open 
space  ; 

(c)  In  defraying  the  expense  of  any  legal  proceedings  for  the 

protection  of  such  common  land,  or  the  commoners' 
rights  over  the  same  ; 

(d)  In  the  purchase  of  additional  land  to  be  used  as  common 

land  ; 

(e)  In  the  purchase  of  land  to  be  used  as  a  recreation  ground 

for  the  neighbourhood  ; 
and  any  such  resolution  shall  bind  the  minority  and  all  absent 
parties,  and  the  commissioners  shall  make  an  order  under  their 
seal  for  the  payment  to  them  of  any  expenses  incurred  by  them  in 
relation  to  the  matter,  and  (subject  to  such  payment)  for  the  appli- 
cation of  the  money  according  to  such  resolution,  and  the  committee 
or  the  persons  in  whose  names  such  money  stands  or  is  invested, 
or  the  survivors  or  survivor  in  account  of  such  persons  or  the 
legal  personal  representative  of  such  survivor  shall,  upon  service 
of  any  such  order  of  the  commissioners  as  aforesaid  npon  them  or 
any  of  them  or  any  person  on  their  behalf  as  the  commissioners 
may  direct,  pay  and  apply  the  said  money  or  realise  any  security 
in  which  the  same  is  invested,  and  pay  and  apply  the  proceeds 
thereof  in  manner  directed  by  the  said  order. 


Application  of  Compensation. 
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^2)  Any  land  so  purchased  as  aforesaid  for  use  as  common 
d  shall  be  conveyed  to  and  vest  in  trustees  upon  trusts  for  the 
•sons  interested,  such  trustees  to  be  appointed,  and  such  trusts 
i  the  powers  and  duties  of  the  trustees,  and  provisions  for  the 
^ointment  of  new  trustees  from  time  to  time  to  be  declared  and 
>vided  by  an  order  under  the  seal  of  the  commissioners,  pursuant 
resolutions  to  be  passed  at  a  special  meeting  of  the  persons 
erested,  convened  by  the  said  commissioners  by  such  majorities 
aforesaid. 

[3)  Every  appointment  of  a  new  trustee  or  of  new  trustees,  in 
rsuance  of  this  Act,  shall  be  subject  to  confirmation  by  the 
nmissioners  under  their  seal,  and  upon  such  confirmation  the 
id  shall  vest  in  the  remaining  and  the  newly  appointed  trustees 
bhout  any  conveyance. 

[4)  The  commissioners  shall  publish  such  notice  of  any  meeting 
id  under  this  Act,  and  frame  such  rules  and  give  such  directions 
•  the  conduct  of  such  meetings  and  the  service  of  orders  made 

them  under  this  Act  as  they  may  deem  fit,  and  may,  if  they 
nk  fit,  direct  an  assistant  commissioner  appointed  by  them  to 
3side  at  any  such  meeting,  and  any  such  meeting  may  be 
journed  from  time  to  time. 

[5)  Any  land  so  purchased  as  aforesaid  for  use  as  a  recreation 
ound  shall  be  conveyed  to  and  vest  in  the  local  authority  as 
3cified  in  the  schedule  to  this  Act  for  the  district  within  which 
ch  land  is  situate,  and  shall  be  held  and  managed  by  such  local 
thority,  subject  to  and  in  accordance  with  the  provisions  relating 
recreation  grounds  respectively  contained  in  the  Inclosure  Acts, 
45  to  1878. 


Sect.  2. 


3.  Any  moneys  heretofore  paid  or  hereafter  to  be  paid  by  any  Application 
llway  or  other  public  company  or  body  corporate  or  otherwise  ^t^o™money 
der  the  provisions  of  the  Lands  Clauses  Act,  1845,  and  any  Act  for  recreation 
jorporated  therewith,  or  of  any  other  Act  of  Parliament,  to  any  f^id^^ardens. 
»1  authority  as  specified  in  the  schedule  to  this  Act,  or  to  the 
urchwardens    and    overseers   of    a    parish    in    respect   of    any 
creation  ground  or  allotment  for  field  gardens  taken  under  the 
wers  of  any  such  Act  or  Acts  of  Parliament  shall  be  applied  in 
inner  provided  by  the  Inclosure  Acts,  1845  to  1878,  as  amended 

the  Commons  Act,  1879,  with  respect  to  the  surplus  rents  42  &  43  Vict, 
ising  from  recreation  grounds  and  field  gardens  respectively.         ^-  ^7. 


4.  In  any  case  where  money  paid  by  way  of  compensation  as  Provision  for 
>resaid  has,  before  the  passing  of  this  Act,  been  applied  in  any  money^pSd 
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S®ct^^      one  or  more  of  the  ways  authorised  by  this  Act,  a  resolution  may 
by  way  of       ^®  passed,  at  any  meeting  of  the  persons  interested,  called  by  the 
compensation  commissioners  in  manner  provided  by  this  Act,  by  such  majorities 
beeiT^i^ed   ^  aforesaid  approving  of  such  application,  and  such  application 
in  the  manner  shall,  upon  the  allowance  of  such  resolution  by  the  commissioners 
tWa  A^      under  their  seul,  be  deemed  to  have  been  lawfully  made  under  the 
provisions  of  this  Act ;  and  the  committee  or  other  persons  by 
whom  such  money  has  been  so  applied  shall  thereupon  be  dis- 
charged from  all  liability  in  respect  of  such  money  so  applied. 
And   the  provisions  of  this  Act  contained  with  respect  to  the 
declaration  of  trusts,  and  the  powers  and  duties  of  trustees,  and 
the  appointment  of  new  trustees,  from  time  to  time,  shall  apply  in 
every  case  in  which  such  money  has,  before  the  passing  of  this 
Act,  been  laid  out  in  the  purchase  of  land. 


Depoflit  of 
orders. 


5.  Copies  of  all  orders  made  by  the  commissioners  under  this 
Act  shall  be  deposited  and  kept  in  like  manner  as  copies  of  an 
award  are  by  the  Inclosare  Act,  1845,  directed  to  be  deposited 
and  kept. 


Exception  Q,  This  Act  shall  not  extend  to  the  New  Forest. 

of  the  New 

Forest. 

SCHEDULE. 


Situation  of  Land. 


Local  Authority. 


Within  the  Metropolis  -        -        -        - 

Not  within  the  Metropolis,  but  within 
the  district  of  an  urban  sanitary 
authority,  as  defined  by  the  Public 
Health  Act,  1875,  or  any  Act 
amending  the  same. 

Elsewhere  than  within  the  Metrojpolis 
or  the  district  of  an  urban  sanitary 
authority  as  above  defined. 


The  Metropolitan  Board  of  Works. 
The  urban  sanitary  authority. 


The  churchwardens  and   overseers  of 
the  parish. 
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THE    ELECTEIC   LIGHTING   ACT,   1882. 

(45  &  46  Vict.  c.  56.) 

t    Act  to  facilitate   and  regulate   the   supply    of  electricity  for 
lighting  and  other  purposes  in  Great  Britain  and  Ireland, 

[18th  August  1882.] 

R  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
th  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
d  Commons,  in  this  present  Parliament  assembled,  and  by  the 
thority  of  the  same,  as  follows  : 

1.  This   Act   may  be  cited  for   all   purposes   as   the   Electric  Short  title. 
ighting  Act,  1882. 


2.  The  provisions  of  this  Act  shall  apply  to  every  local  authority,  Ap 
mpany,  or  person  who  may  by  this  Act  or  any  license  or  pro-  ®^ 
sional  order  granted  under  this  Act,  or  by  any  special  Act  to 
1  hereafter  passed,  be  authorised  to  supply  electricity  within  any 
ea  (in  this  Act  referred  to  as  "  the  undertakers  ")  and  to  every 
idertaking  so  authorised,  except  so  far  as  may  be  expressly 
•ovided  by  any  such  special  Act ;  and  every  such  license,  pro- 
sional  order,  and  special  Act,  is  in  this  Act  included  in  the 
[pression  "  license,  order,  or  special  Act." 

This  Act  has  been  by  the  Electric  Lighting  Act,  1888  (51  &  52  Vict. 

12),  and  the  two  Acts  are  to  be  read  together  as  one  Act. 

By  these  Acts  local  authorities,  companies,  or  persons  may  be  authorised 

supply  electricity  and  to  construct  the  necessary  works  for  so  doing. 
bey  may  be  authorised,  subject  to  certain  consents,  by  license  of  the  Boaid 

Trade  (s.  3  of   1882  Act),  by  provisional  order  confirmed  by  Act  of 
Lrliament  (s.  4  of  1882  Act),  or  by  special  Act. 

Section  10  enables  lands  to  be  purchased  and  the  works  to  be  constructed, 
here  is  no  power,  however,  to  take  lands  compulsorily.  Compensation  for 
ly  damage  done  is  given  by  s.  17  of  this  Act. 

The  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  incor- 
>rates  in  one  Act  certain  provisions  usually  contained  in  provisional  orders 
ade  under  the  Electric  Lighting  Acts,  1882 — 1888,  and  these  clauses  will 
>ply  to  such  provisional  orders  and  also  to  special  Acts  dealing  with  electric 
;hting,  unless  expressly  varied.  Under  certain  of  these  clauses  compensa- 
on  is  to  be  paid  for  default  in  complying  with  the  provisions  of  these 
See  ss.  14,  15,  17,  18,  20. 
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Sect.  10.         10.  The  undertakers  may,  subject  to  and  in  accordance  with 

^        T        the  provisions  and  restrictions  of  this  Act,  and  of  any  rules  made 

powers  of       by  the  Board  of  Trade   in   pursuance   of  this  Act  and  of  an^- 

nodertakers    Ucense,  order,  or  special  Act  authorising:  or  affecting  their  under- 

under  license         .  , 

or  provisional  taking,  and  for  the  purpose  of  supplying  electricity,  acquire  such 

order.  lands  by  agreement,  construct  such  works,  acquire  such  licenses 

for  the  use  of  any  patented  or  protected  processes,   inventions, 

machinery,  apparatus,  methods,  materials,  or  other  things,  enter 

into  such  contracts,  and  generally  do  all  such  acts  and  things 

as  may  be  necessary  and  incidental  to  such  supply. 

As  to  making  compensation,  see  s.  17,  infra y  and  note  thereto. 
For  further  provisions  as  to  works,  see  ^.  11 — 20  of  the  Electric  Lighting 
(Clauses)  Act,  1899. 

o  o  o  o  o 

Incorporation      Jg.  The  provisions  of  the  following  Acts  shall  be  incorporated 

provisions        ^^^^  ^^^^  -^^^  5  ^^^^  IS  ^  Say, 

ConsoUdation      0-)  '^^^    Lands   Clauses     Acts,   except    the    enactments   with 

Acts.  respect  to  the  purchase  and  taking  of  lands  otherwise 

than  by  agreement,  and  except  the  enactments  with 
respect  to  the  entry  upon  lands  by  the  promoters  of  the 
undertaking  ;  and 

10&llVi3t.  (2)  The  provisions  of  the  Gasworks  Clauses  Act,  1847, 
(a)  with  respect  to  breaking  up  streets  for  the  purpose 
of  laying  pipes,  and  with  respect  to  waste  or  misuse 
of  the  gas  or  injury  to  the  pipes  and  other  works, 
except  so  much  thereof  as  relates  to  the  use  of  any 
burner  other  than  such  as  has  been  provided  or  approved 
of  by  the  undertakers  ;  and 

34  &  .^  Vict.  (3)  Sections  thirty-eight  to  forty-two  inclusive,  and  sections 
forty-five  and  forty-six,  of  the  Gasworks  Clauses  Act, 
1871. 

For  the  purposes  of  this  Act,  in  the  construction  of 
all  the  enactments  incorporated  by  this  section  "the 
special  Act "  means  this  Act  inclusive  of  any  license, 
order,  or  special  Act  ;  and  the  "  promoters  "  or  "  under- 
takers," and  *'the  undertaking,"  as  the  case  may  be, 
mean  the  undertakers  and  the  undertaking  respectively 
under  this  Act. 

In  the  construction  of  the  said  Lands  Clauses  Acts, 
"  land  "  includes  easements  in  or  relating  to  lands. 

In  the  construction  of  the  said  Gasworks  Clauses  Act, 
1847,  and  the  Gasworks  Clauses  Act,  1871,  the  said 
Acts  shall  be  construed  as  if  "  gas  "  meant  *'  electricity," 


c.  15. 


0.  41. 
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and   as   if  *' pipe "  meant   electric   line,  and   "works"     Sect.  12. 
meant  "  works  "  as  defined  by  this  Act,  and  as  if  "  the 
limits  of  the  special  Act "  meant  the  area  within  which 
the  undertakers  are  authorised  to  supply  electrity  under 
any  license,  order,  or  special  Act. 
II  offences,  forfeitures,  penalties,  and  damages  under  the  said 
"porated  provisions  of  the  said  Acts  or  any  of  them  may  be 
Bcuted  and  may  be  recovered  in   manner  by  the  said  Acts 
KJtively   enacted    in    relation    thereto,   provided    that   sums 
tremble  under  the  provisions  of  section  forty  of  the  Gasworks 
ses  Act,  1871,  shall  not  be  recovered  as  penalties,  but  may 
^covered  summarily  as  civil  debts. 

I  Under  a.  6  of  the  Gasworks  Clauses  Act,  1847,  compensation  must  be 
I  for  breaking  up  the  streets,  and  private  property  must  not  be  entered 
.  See  note  to  the  Gas  and  Water  Facilities  Act,  1870,  ante,  p.  449. 
)  mines  below  the  streets,  see  s.  33,  ififra,  p.  491. 

le  Electric  Lighting  (Clauses)  Act.  1899,  embodies  this  section,  and  the 
porated  sections.     See  s.  1 1  and  Appendix. 


3.  If  at  any  time  after  the  undertakers  have  placed  any  works  Clause  for 
?r,  in,  upon,  over,  along  or  across  any  canal,  any  person  ^^^\^  ^°°  ° 
ng  power  to  construct  docks,  basins  or  other  works  upon  any 
adjoining  to  or  near  such  canal,  constructs  any  dock,  basin 
?ork  on  such  land,  but  is  prevented  by  the  works  of  the 
jrtakera  from  forming  a  communication  for  the  convenient 
age  of  vessels  with  or  without  masts  between  such  dock,  basin 
bher  work,  and  such  canal  ;  or  if  the  business  of  such  dock, 
1  or  other  work  is  interfered  with  by  reason  or  in  consequence 
ay  such  works  of  the  undertakers,  then  the  undertakers  at  the 
test  of  such  person,  and  on  having  reasonable  facilities  afforded 
1  by  him  for  placing  works  round  such  dock,  basin  or  other 
k,  under,  in,  upon,  over,  along  or  across  land  belonging  to  or 
er  his  control,  shall  remove  and  place  their  work  accordingly. 
ny  dispute  arises  between  the  undertakers  and  such  person  as 
he  facilities  to.  be  afforded  to  the  undertakers,  or  as  to  the 
etion  in  which  the  works  are  to  be  placed,  it  shall  be  determined 
irbitration. 

\  to  arbitration,  see  s.  28. 


7.  In  the  exercise  of  the  powers  in  relation  to  the  execution  Componsa- 
rorks  given  them  under  this  Act,  or  any  license,  order,  or  damage, 
ial  Act,  the  undertakers  shall  cause  as  little  detriment  and 
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Sect.  17.  inconvenience  and  do  as  little  damage  as  may  be,  and  shall  make 
full  compensation  to  all  bodies  and  persons  interested  for  all 
damage  sustained  by  them  by  reason  or  in  consequence  of  the 
exercise  of  such  powers,  the  amount  and  application  of  such 
compensation  in  case  of  difference  to  be  determined  by  arbitration. 

The  compensation  here  referred  to  is  in  respect  of  the  execution  of  the 
works.  Section  10.  read  in  conjunction  with  the  interpretation  section  (32), 
is  confined  to  construction  of  the  works  required  to  supply  electricity,  and 
does  not  apply  to  their  subsequent  user.  Section  17  does  not  apply  to 
damages  caused  by  the  use  of  the  works  (Shelf er  v.  City  of  London  Elfirir 
Lighting  Co.  and  Mtux'9  Bretrery  Co,  v.  Sam€,  [1895]  1  Ch.  287,  p.  320,  and 
see  [1895]  2  Ch.  388). 

Undertakers  of  electrical  works  are  not  authorised  by  these  sections, 
apart  from  any  provisions  of  the  provisional  order,  to  create  a  nuisance. 
Such  works  are  distinct  from  railways  which  are  constructed  within  a 
definite  line  of  operations  within  which  a  railway  company  can  make  its 
works,  and  if  a  nuisance  is  created,  notwithstanding  reasonable  care,  it  is  to 
be  taken  as  sanctioned  by  the  legislature.  There  is  no  such  limit  in  these 
cases,  and  if  a  nuisance  is  created  the  undertakers  are  liable  to  be  restrained 
by  injunction,  and  the  payment  of  damages  is  not  a  sufficient  remedy.  iS.C, 
and  see  Attorney-General  v.  Gan  Light  and  Coke  Co.  (1877),  7  Ch.  D.  217  ; 
Attorney-General  v.  Leed^t  Corporation  (1881),  6  Ch.  58,S ;  JfeiropoUtan 
AMylnm  District  Board  v.  Hill  (1881),  6  App.  Cas.  19,S  ;  National  Telephone 
Co.  V.  Baker,  [1893]  2  Ch.  186  ;  Jordesoti  v.  Sutton  Southcotes  and  Drypool 
Gas  Co.,  [1899]  2  Ch.  217. 

***** 

Arbitration.        28.  Where  any  matter  is  by  this  Act,  or  any  license,  order,  or 

special  Act,  directed  to  be  determined  by  arbitration,  such  matter 

shall,  except  as  otherwise  expressly  provided,  be  determined  by 

an  engineer  or  other  fit  person  to  be  nominated  as  arbitrator  by 

the  Board  of  Trade  on  the  application  of  either  party,  and  the 

expenses  of  the  arbitration  shsill  be  borne  and  paid  as  the  arbitrator 

directs. 

Any  license  or  provisional  order  granted  under  this  Act  shall  be 

deemed  to  be  a  special  Act  within  the  meaning  of  the  Board  of 

37  &  38  Vict.  Trade  Arbitrations,  etc.  Act,  1874. 

c.  40.  «  «  «  «  « 

Interpreu-         32.  In  this  Act,  Unless  the  context  otherwise  requires — 

The  expression  '•  electricity  "  means  electricity,  electric  current, 

or  any  like  agency  : 
The  expression  "  electric  line  "  means  a  wire  or  wires,  conductor, 
or  other  means  used  for  the  purpose  of  conveying,  transmitting, 
or  distributing  electricity  with  any  casing,  coating,  covering, 
tube,  pipe,  or  insulator  enclosing,  surrounding,  or  supporting 
the  same,  or  any  part  thereof,  or  any  apparatus  connected 
therewith  for  the  purpose  of  conveying,  transmitting,  or 
distributing  electricity  or  electric  currents  : 
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The  expression  "  works  "  means  and  includes  electric  lines,  also     Sect^^ 
any  buildings,  machinery,  engines,  works,  matters,  or  things 
of  whatever  description  required  to  supply  electricity  and  to 
carry  into  effect  the  object  of   the  undertakers  under  this 
Act : 

The  expression  "company  "  means  any  body  of  persons  cor- 
porate or  unincorporate  : 

The  expression  "  Lands  Clauses  Acts  '*  means  the  Lands  Clauses  8  &  9  Vict. 
Consolidation  Acts,  1845,  1860,  and  1869  :  23  &  24  Viol. 

The  expression  "street"  includes  any  square,  court,  or  alley,  c.  106. 
highway,  lane,  road,  thoroughfare,  or  public  passage,  or  place,  cri8. 
within  the  area  in  which  the  undertakers  are  authorised  to 
supply  electricity  by  this  Act  or  any  license,  order,  or  special 
Act : 

The  expression  "telegram**  has  the  same  meaning  as  in  the  32  &  33  Vict. 
Telegraph  Act,  1869.  ""'  '^' 


33.  Nothing  in  this  Act  shall  limit  or  interfere  with  the  rights  For  the 
'  any  owner,  lessee,  or  occupier  of  any  mines  or  minerals  lying  ^f^Jli^e^" 
ider  or  adjacent  to  any  road  along  or  across  which  any  electric 
le  shall  be  laid  to  work  such  mines  and  minerals. 

It  would  therefore  appear  that  mine-owners  will  not  be  liable  in  respect 
any  damage  caused  to  the  lines  by  working  any  mines  that  may  lie  under 
em.  In  respect  of  gas  pipes,  they  have  been  held  liable  for  such  damage. 
«  Normantoji  Gas  Co.  v.  Pope  (1883),  52  L.  J.  Q.  B.  629,  and  note  to  the 
Ls  and  Water  Facilities  Act,  1870,  atite,  p.  449.  In  respect  of  a  local 
thority  carrying  out  the  works,  the  Public  Health  (Support  of  Sewers)  Act, 
83,  po8t^  p.  493,  may  possibly  apply  unless  the  provision  in  s.  5  excludes 
is  section. 
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Amendment 
of  8.  28  of 
8  Vict,  c.  18 
extending 
the  power  of 
appointment 
of  umpire  by 
Board  of 
Trade. 


THE   LANDS   CLAUSES    (UMPIEE)  ACT,  1883. 
(46  &  47  Vict.  c.  15.) 

An  Act  to  amend  the  Lands  Clauses  Consolidation  Act^  1845. 

[18th  June  1883.] 

1.  Section  twenty-eight  of  the  Lands  Clauses  Consolidation  Act, 
1845,  shall  be  read  and  have  effect  as  follows  : 

28.  If  11^  either  of  the  cases  aforesaid  the  said  arbitrators 
shall  refuse  or  shall  for  seven  days  after  request  of  either 
party  to  such  arbitration  neglect  to  appoint  an  umpire,  the 
Board  of  Trade  shall,  on  the  application  of  either  party  to 
such  arbitration,  appoint  an  umpire,  and  the  decision  of  such 
umpire  on  the  matters  on  which  the  arbitrators  shall  diflfer,  or 
which  shall  be  referred  to  him  under  this  or  the  special  Act, 
shall  be  final. 

This  section  is  printed  as  amended  by  the  Statute  Law  Bevision  Act, 
1898. 
See  notes  to  s.  28  of  the  Lands  Clauses  Consolidation  Act,  1845. 


Short  title.         2.  This  Act  may  be  cited  as  the  Lands  Clauses  (Umpire)  Act, 
1883. 

By  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  23,  in  any  Act 
passed  after  January  1st,  1890,  unless  the  contrary  intention  appears,  '^  the 
expression  *■  Lands  Clauses  Acts '  shall  mean  as  respects  England  and  Wales, 
the  Lands  Clauses  Consolidation  Act,  1845,  the  Lands  Clauses  Consolidation 
Amendment  Act,  1860,  the  Lands  Clauses  Consolidation  Act,  1869,  and  the 
Lands  Clauses  (Umpire)  Act,  1883,  and  any  Acts  for  the  time  being  in  force 
amending  the  same."  There  is  one  other  such  Act — the  Lands  Clauses 
(Taxation  of  Costs)  Act,  1895  (58  &  59  Vict.  c.  11). 


(     493     ) 


HE  PUBLIC  HEALTH  ACT,   1875,   (SUPPOET 
OF   SEWERS,)  AMENDMENT  ACT,   1883. 
(46  &  47  Vict.  c.  37.) 

n  Act  to  amend  the  Pvhlic  Health  Act,  1875,  and  to  make 
provision  with  respect  to  the  support  of  public  sewers  and  seicage 
works  in  mining  districts.  [25th  August  1883.] 

B  it  enacted  by  the  Queen's  most  Excellent  M«ijesty,  by  and 
th  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
d  Commons,  in  this  present  Parliament  assembled,  and  by  the 
thority  of  the  same,  as  follows  : 

1.  This  Act   may  be  cited  as  the  Public  Health   Act,    1875,  Short  title 
lupport  of  Sewers,)  Amendment  Act,  1883,  and  shall  be  construed  gtruction. 

one  with  the  Public  Health  Act,  1875,  (in  this  Act  called  the 
incipal  Act,)  as  amended  by  the  Acts  for  the  time  being  in  force 
lending  the  same. 

2.  In  this  Act, —  Interpreta- 
The  expression  "  sanitary  work  "  means  any  existing  or  future  ^Joi^- 
lilding  or  work  constructed  by  or  vested  in  or  under  the  control 

a  local  authority  under  the  powers  or  for  the  purposes  of  so 
iich  of  the  principal  Act  or  of  any  general  or  local  Act  or 
ovisional  order  as  relates  to  the  construction  or  maintenance 

any  works  of  sewerage,  drainage,  sewage  disposal,  lighting,  or 
iter  supply,  and  includes  any  fixtures,  pipes,  fittings,  or  apparatus 
nnected  with  any  such  work,  and  belonging  to  or  used  by  the 
jal  authority  : 

The  expression  "  support "  includes  vertical  and  lateral  support : 
The  expression  "  Sanitary  Act "  means  the  Act  or  provisional 
der  under  the  authority  of  which  a  sanitary  work  has  been  or 

constructed    or   is    maintained,   whether   such    Act   or   order 
IS  passed  and  confirmed  before  or  after  the  commencement  of 
is  Act : 
The  expression  "  person  "  includes  a  body  corporate. 

3.  The    provisions    of    the   Waterworks   Clauses    Act,    1847,  Application 

*^  ...  of  provisions 

3tions  eighteen  to  twenty-seven  (both  inclusive),  with  respect  to  of  the  Water- 

ines,  shall,  in  relation  to  any  sanitary  work  of  a  local  authority,  ^^[^1^7"*®* 


mines. 


494  Public  Health  Act  Amendment  Act,  1883. 

Sect.  3.  be  deemed  to  be  incorporated  with  this  Act  and  with  the  sanitary 
lb  k  11  V  t  ^^^  "nder  the  authority  of  which  such  sanitary  work  has  been  or 
c.  17,  with  is  constructed  or  is  maintained,  with  the  following  modifications 
respect  to        (that  is  to  say)  : 

mines,  to  /^n    -n        i  .1 

sanitary  (1)  For  the  purposes  of  such  incorporation  the  said  provisions 

wor^  over  ^f  the  Waterworks  Clauses  Act,  1847,  shall  be  construed 

as  if  the  expression  "  the  undertakers  "  referred  to  the 
local  authority,  and  as  if  the  expression  "the  special 
Act  "  referred  to  such  sanitary  Act  and  this  Act,  and  as 
if  expressions  relating  to  pipes,  conduits,  or  other  works 
referred  to  the  sanitary  work  : 

(2)  The  local  authority,  by  or  with  any  notice  under  the 
Waterworks  Clauses  Act,  1847,  of  willingness  to  treat 
for  or  make  compensation,  or  of  intention  to  prevent  or 
interfere  with  the  working  of  any  mines,  may  specify 
and  define  the  nature  and  extent  of  support  which  they 
require  to  be  left,  and  any  such  notice  may  extend  to 
minerals  beyond  the  distance  of  forty  yards  mentioned 
in  the  said  Act  or  to  such  less  distance  as  the  local 
authority  think  fit : 

(3)  As  regards  sanitary  works  existing  at  the  passing  of  this 
Act  the  local  authority  shall  cause  the  survey  and  map 
referred  to  in  section  nineteen  of  the  Waterworks  Clauses 
Act,  1847,  to  be  made  within  twelve  months  after  the 
passing  of  this  Act  : 

(4)  The  amount  of  any  compensation  in  respect  of  support  for 
a  sanitary  work  payable  by  a  local  authority  under  the 
provisions  of  the  Waterworks  Clauses  Act,  1847,  as 
incorporated  with  this  Act  or  the  sanitary  Act,  together 
with  the  costs  of  and  incident  to  settling  the  same  by 
arbitration  or  otherwise,  shall  be  paid,  charged,  and 
borne  in  the  same  manner,  and  subject  to  the  same 
powers  and  provisions  as  to  borrowing  and  otherwise, 
as  is  provided  with  respect  to  the  expenses  of  the 
construction  or  maintenance  of  the  sanitary  work  by  the 
sanitary  Act : 

(5)  A  local  authority  may  from  time  to  time  make  agreements 
with  the  owners,  lessees,  or  occupiers  of  or  the  persons 
working  any  mine  for  compromising  any  claim  made  or 
to  be  made  in  respect  of  anything  done  or  omitted  before 
the  passing  of  this  Act  in  relation  to  the  matters  in  this 
Act  mentioned  or  otherwise  for  carrying  into  effect  the 
purposes  of  this  Act  in  relation  to  the  past  or  future 
working  of  mines. 
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le  provisions  of  this  Act  shall  apply  to  every  sanitary  work  as 
ed  in  this  Act,  whether  the  land  on,  in,  over,  or  under  which 
work  is  situate  is  or  is  not  vested  in  or  occupied  by  the  local 
ority,  and  is  or  is  not  wholly  or  partially  dedicated  to  the 
ic  as  a  street,  highway,  or  public  place. 

le  provisions  of  the  Waterworks  Clauses  Act,  1847,  referred  to  in  this 
>n,  will  be  found  at  pp.  358 — 363,  afUe.  They  are  in  many  respects 
Lr  to  the  mining  sections  in  the  Railways  Clauses  Act,  1845,  ss.  77 — 85, 
pp.  328  et  seq.,  in  the  notes  to  which  will  be  found  the  cases  in  respect 
Ines  under  public  undertakings. 

pport. — It  is  to  be  noticed  that  this  Act  only  deals  with  support 
Qitary  work  from  mines.  The  general  law  of  support  is  left  untouched, 
e  are  no  statutory  provisions  regulating  the  support  that  is  to  be  given 
wers  and  pipes  by  land  in  which  there  are  no  mines, 
le  general  law  will  therefore  apply.  It  should  be  noticed  that  the 
lature,  in  enabling  local  authorities  to  lay  pipes  and  sewers,  enables 

thereby  to  acquire  a  corporeal  interest  in  land  and  not  merely  an 
nent.  They  acquire  the  stratum  occupied  by  the  sewer  or  pipe.  To 
itratum  the  natural  right  of  support  subjacent  and  adjacent  appertains. 
1  additional  burden  is  imposed  upon  the  land  subjacent  or  adjacent  by 
v^eight  of  the  sewer,  the  right  to  impose  this  additional  burden  upon 
and  could  only  be  acquired  by  grant  or  prescription,  unless  given  by 
te.  Section  308  of  the  Public  Health  Act,  1875,  provides  that 
)ensation  shall  be  made  for  all  injury  done  in  carrying  out  the  purposes 
le  Act.  If  a  sewer  is  to  be  made  over  private  land  the  stratum  need 
)e  previously  purchased  ;  but  the  owner  will  be  entitled  to  be  compen- 
l  for  the  stratum  taken  and  all  other  damage,  including  the  burden  of 
ig  additional  support  {Roderick  v.  Aston  Local  Board  (1877),  5  Ch.  D. 
;  Thornton  v.  Nutter  (1867),  31  J.  P.  419  ;  Taylor  v.  Corporation  of 
am  (1876),  4  Ch.  D.  395  ;  and  see  North  London  Rail.  Co.  v. 
opolitaji  Board  of  Works  (1859),  Joh.  405). 

lestions  have  arisen  under  various  statutes  as  to  whether  the  particular 
ite  imposed  the  burden  of  supporting  this  additional  weight  upon  the 
ir.  It  has  been  decided  as  regards  the  Public  Health  Act,  1875,  that 
a  burden  is  imposed  by  the  legislature.  The  point  was  fully  discussed 
decided  in  the  case  of  In  re  Corporation  of  Dudley  (1881),  8  Q.  B.  D.  86, 
h  was  a  case  in  regard  to  mines,  and  was  decided  immediately  before 
passing  of  this  Act.  According  to  that  case  the  general  rule  is,  that 
re  the  legislature  gives  power  to  a  public  body  to  do  anything  of  a 
ic  character,  the  legislature  means  also  to  give  to  the  public  body  all 
bs,  without  which  the  power  would  become  wholly  unavailable,  although 

a  meaning  cannot  be  implied  in  relation  to  circumstances  arising 
lentally  only.  The  legislature,  therefore,  in  requiring  the  local  autho- 
s  to  make  and  maintain  sewers,  by  necessary  implication  confers  upon 
1  that  right  of  support  which  under  ordinary  circumstances  is  necessary, 
landowner  has  the  obligation  imposed  upon  him  to  leave  sufficient  earth 
apport  the  additional  burden,  if  any,  which  the  sewer  may  cause, 
he  same  principle  has  been  followed  in  respect  of  gas-pipes  laid  down 
Br  an  Act  incorporating  the  Gasworks  Clauses  Acts.  See  Normanton  Gas 
v.  Pope  (1883),  49  L.  T.  (n.s.)  798. 

1  such  cases  the  landowner  must  not  do  any  act  to  interfere  with  the 
x)rt ;  but  he  will  be  entitled  to  compensation,  to  be  assessed  at  one  time, 
prospective  as  well  as  actual  injury. 

li  the  case  of  the  Metropolitan  Board  of  Works  v.  Metropolitan  Rail.  Co. 
39),  L.  R.  4  C.  P.  192,  where  a  sewer  was  injured  by  excavating 
>ining  land,  it  was  held,  in  the  absence  of  any  compensation  clause,  that 
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the  legislature  could  not  have  intended  this  burden  to  have  been  placed 
upon  the  adjoining  land,  and  that  the  local  authority  had/ therefore,  no 
right  of  support  to  the  sewer. 

If  an  Act  confers  power  to  make  and  maintain  something  requiring 
support,  the  statute,  in  the  absence  of  controlling  context,  must  be  taken  to 
confer  the  right  of  support  ;  but  if  the  Act  does  not  give  the  landowner 
compensation  for  the  burden  imposed,  this  is  a  strong  argument  that  the 
legislature  did  not  intend  to  confer  the  right  to  support.  On  the  other 
hand,  if  compensation  can  be  obtained,  it  needs  a  strong  context  to  show 
that  the  right  to  support  is  not  given  (London  and  North  Wentem  Rail.  Co.  v. 
Evans,  [1893]  1  Ch.  16).  For  the  general  principle  of  construction,  see 
Western  Counties  Bail.  Co.  v.  Windsor  attd  Anmipolis  Rail.  Co.  (1882), 
7  App.  Cas.  178,  and  Commissioners  of  Public  Works  (Cape  Colony)  v.  Lo^n, 
[1903]  A.  C.  355. 

"Shall  apply  to  every  sanitary  work." — The  definition  of  sanitary 
work  in  s.  2  should  be  noted,  as  the  heading  of  this  Act  is  somewhat 
misleading.  It  applies  to  works  for  lighting  and  water  supply  as  well  as  to 
works  connected  with  sewers.  In  view  of  the  saving,  in  s.  5,  of  express 
enactments,  it  seems  doubtful  whether  this  Act  extends  to  works  for  electric 
lighting.     See  s.  33  of  the  Electric  Lighting  Act,  1882,  ante,  p.  191. 

4.  Except  as  in  this  Act  provided,  a  local  authority  shall  not 
by  reason  only  of  anything  contained  in  the  sanitary  Act  under 
the  authority  of  which  a  sanitary  work  has  been  or  is  constructed 
or  maintained  be  deemed  to  have  acquired  or  to  be  entitled  to  or 
to  be  bound  to  acquire  or  make  compensation  for  any  right  of 
support  for  such  sanitary  work  as  against  any  person  owning 
or  working  or  being  lessee  or  occupier  of  or  entitled  to  work  or 
otherwise  interested  in  any  mine  ;  and  nothing  in  such  sanitary 
Act  shall  be  deemed  to  have  subjected  or  to  subject  any  such 
person  to  any  liability  to  the  local  authority  in  respect  of  damage 
to  a  sanitary  work  caused  in  or  consequent  upon  the  working  of 
any  mines  in  a  reasonable  and  proper  manner. 

5.  Nothing  in  this  Act  shall  be  construed  to  repeal,  invalidate, 
or  affect  any  express  enactment  in  a  sanitary  or  other  Act 
with  respect  to  rights  of  support  for  sanitary  works,  or  any 
agreement  made  before  the  passing  of  this  Act  with  respect  to 
such  rights,  or  to  affect  any  action,  arbitration,  or  other  legal  pro- 
ceeding concluded  before  or  pending  at  the  passing  of  this  Act. 

Where  any  right  of  support  has  been  acquired  before  the 
passing  of  this  Act  by  a  local  authority  in  respect  of  any  sanitary 
work,  and  no  compensation  is  at  the  passing  of  this  Act 
recoverable  in  respect  of  such  right,  nothing  in  this  Act  shall 
be  construed  to  apply  to  the  work  in  respect  of  which  such  right 
has  been  acquired,  or  operate  to  deprive  the  local  authority  of  such 
right  or  to  entitle  any  person  to  any  compensation  in  respect 
thereof,  to  which  such  person  would  not  have  been  entitled  if 
this  Act  had  not  been  passed. 


(     ^i>7     ) 


THE    PRISON    ACT,    1884. 
(47  &  48  Vict.  c.  51.) 

Act  to  remove  doubts  as  to  tlie  powers  of  the  Secretary  of 
State  in  relation  to  tfie  alterin^^  enlarging^  rebuilding^  and 
building  of  prisons,  and  appropriating  any  building  for  a 
prison.  [7th  August  1884.] 

'^hereas  under  the  Prison  Actj  1865,  every  prison  authority  Iwd  28  &  29  Vict. 

jer  to  alter,  enlarge,  or  rebuild  any  of  its  prisons,  and  to  build  ^' 

?r  prisons  in  lieu  of  or  in  addition  to  any  subsisting  prisons, 

he  necessity  so  to  do  teas  shown,  and  the  approval  of  the  Secretary 

Stale  obtained,  and  the  other  conditions  complied  with,  and  doubts 

e   arisen  as   to    whether    the    Prison    Act,    1877,    enables   iA^  40  &  41  Vict. 

retary  of  State  to  exercise  the  said  power,  and  it  is  expedient  °-  ^^' 

"^emove  such  doubts  ;] 

lie  preamble  was  repealed  by  the  Statute  Law  Revision  Act,  1898  (61  & 
Vict.  c.  61). 


L.  This  Act  shall  be  construed  as  one  with  the  Prison  Act,  Construction 
j'j^  and  short 

rhis  Act  may  be  cited  as  the  Prison  Act,  1884,  and  this  Act  and 
\  Prison  Act,  1877,  may  be  cited  together  as  the  Prison  Acts, 
77  and  1884. 

3. — (1)  The  Secretary    of    State,    with   the   approval   of  the  Explanation 
iasury,  may  alter,  enlarge,  or  rebuild  any  prison,  and  build  any  *®  ^  power 
«r  prison  which  appears  to  be  necessary,  and  for  that  purpose  of  State  to 
ill  have  all  the  powers  conferred  by  the   Prison    Act,    1865,^^1*^8®^^^ 

the  like   purpose   on   a  prison   authority  who   had  obtained  prisons. 
5  sanction  of  a  Secretary  of  State. 

(2)  The  Secretary  of  State,  in  lieu  of  bailding,  may  by  such 
slaration  as  hereinafter  mentioned,  appropriate  as  a  prison 
y  suitable  building  or  part  of  a  building  vested  in  him  or  under 
;  control,  including  any  prison  for  convicts  under  the  super- 
«ndence  of  the  directors  of  convict  prisons  which  is  situate  in 
igland. 

(3)  The  Secretary  of  State  may  from  time  to  time  declare  that 
y  building  or  part  of  a  building  built  for  or  appropriated  as  a 
ison  in  pursuance  of  this  Act  shall,  and  the  same  accordingly 
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S^ct.  2.  shall,  be  a  prison  under  the  Prison  Act,  1865,  and  the  Prison  Act, 
1877,  and  be  within  the  jurisdiction  of  the  Prison  Commissioners, 
and  be  a  prison  for  the  county  and  prison  jurisdiction  named  in 
the  declaration  ;  such  declaration  may  be  at  any  time  revoked  by 
the  Secretary  of  State,  but  while  in  force  shall  have  full  eflFect. 

Provided  that  nothing  in  any  such  declaration  shall  alter  the 
legal  estate  in  any  building.     .     .     . 

Snb-aectioDB  (4)  and  (5)  were  repealed  by  the  Statnte  Law  Revision  Act, 
1898. 

By  the  Prison  Act,  1865  (28  &  29  Vict.  c.  126),  the  prison  authorities 
who  were  usually  either  the  local  justices  or  municipal  council,  were 
required  to  provide  prison  accommodation.  By  the  Prison  Act,  1877,  the 
prisons  were  vested  in  prison  commissioners  who  act  under  the  Secretary 
of  State,  and  the  prison  authorities  were  no  longer  required  to  provide 
prisons  (ss.  6,  16,  48). 

By  the  Prison  Act  of  1865,  as  mentioned  in  the  above  recital,  prison 
authorities  had  power  to  alter,  enlarge,  and  rebuild  prisons  or  to  build  new 
ones  (s.  23),  and  they  had  power  to  take  land  for  this  purpose.  In  the 
Prison  Act,  1877,  provisions  were  omitted  to  enable  the  Secretary  of  State 
to  exercise  these  powers.  After  the  prison  authorities  had  obtained  the 
sanction  of  the  Secretary  of  State  they  had  power  to  take  land  compulsorily 
for  enlarging  a  prison  or  making  it  more  commodious  or  safe.  For  new 
prisons  they  could  only  take  land  by  agreement.  As  to  how  far  these 
provisions  are  applicable  to  State  inebriate  reformatories,  see  the  Inebriates 
Act,  1898  (61  &  62  Vict.  c.  60),  ss.  3, 4.     The  following  are  the  provisions : 


Thk  Prison  Act,  1866. 

Certain  '^'^*  -^y  pi^son  authority  may  purchase  and  hold  such  lands  or  easements 

provisions  of  relating  to  lands  as  they  may  require  for  the  purposes  of  this  Act ;  and  to 
8  &  9  Vict,  facilitate  such  purposes  the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
c.  18  Lands  Clauses  Consolidation  Acts  Amendment  Act,  1 860,  shall  be  incorporated 

incorporated,  ^ti^  this  Act,  with  the  exceptions  and  subject  to  the  conditions  hereinafter 
contained  ;  that  is  to  say, 

(1)  There   shall   not   be   incorporated   with  this   Act  the   sections  and 

provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  herein- 
after mentioned  ;  that  is  to  say,  section  sixteen,  whereby  it  is  pro- 
vided that  the  capital  is  to  be  subscribed  before  the  compulsory 
powers  are  to  be  put  in  force  ;  section  seventeen,  whereby  it  is 
provided  that  the  certificate  of  the  justices  shall  be  evidence  that 
the  capital  has  been  subscribed  ;  the  provisions  relating  to  the 
entry  upon  lands  by  the  promoters  of  the  undertaking  contained 
in  sections  eighty-four  to  ninety-one,  both  inclusive  ;  section  one 
hundred  and  twenty-three,  whereby  a  limit  of  time  for  the  com- 
pulsory purchase  of  land  is  imposed  ;  or  the  provisions  relating  to 
access  to  the  special  Act : 

(2)  In  the  construction  of  this  Act  and  the  said  incorporated  Acts,  this 

Act  shall  be  deemed  to  be  the  special  Act,  and  the  prison  autho- 
rity shall  be  deemed  to  be  the  promoters  of  the  undertaking, 
and  the  word  ''  lands ''  shall  include  any  easement  in  or  out  of 
lands  : 

(3)  The  prison  authority  shall  not,  except  in  respect  of  lands  contiguous 

to  a  prison,  and  required  for  the  purpose  of  enlarging  a  prison  or 
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rendering  it  more  commodious  or  safe,  put  in  force  the  provisions      Sect.  SL 

of  the  said  incorporated  Acts  with  respect  to  the  purchase  of  land         

otherwise  than  by  agreement. 

5.  When  any  lands  have  been  purchased  for  the  purposes  of  a  prison  in  Confirmation 
suance  of  this  Act,  such  lands  shall,  at  the  expiration  of  five  years  from  of  title  to 
date  of  a  conveyance  having  been  made  to  any  person  or  body  corporate  lands  pur- 
trust  for  such  purposes,  absolutely  vest  in  that  person  or  body  corporate  ^"*^"  '°^ 
all  the  estate  or  interest  purported  to  be  conveyed,  to  be  held  on  trust  ?rison^^  ° 
the  aforesaid  purposes  ;  and  if  before  the  expiration  of  the  said  term  of 
years  any  proceedings  are  taken  on  which  judgment  is  obtained  for  the 
)very  of  the  possession   of  the  said  lands,   then   within  two  calendar 
iths  after  judgment  has  been  obtained  there  shall  be  paid  to  the  person 
edning  such  judgment,  instead  of  the  delivery  of  possession  of  the  lands, 
costs  incurred  in  obtaining  such  judgment,  and  compensation  for  the  full 
le  of  his  estate  or  interest  in  such  lands,  the  amount  of  such  compensa- 

I  to  be  ascertained  in  manner  provided  by  the  said  Lands  Clauses 
isolidation  Act,  1845,  in  case  of  disputed  compensation  as  to  land,  and  to 
calculated  on  the  basis  of  the  vidue  of  the  land  at  the  time  of  the 
chase  thereof. 

•  •  4c  •  4* 

rhe  Prison  Act,  1877  (40  &  41  Vict.  c.  21),  while  vesting  prisons  in  the 
Bon  Commissioners,  exempted  town  halls,  court-houses,  and  other  rooms 
i  for  purposes  other  than  those  connected  with  the  prison,  but  the 
retary  of  State  was  given  power  to  purchase  them.  The  following  is 
provision  : 

The  Prison  Act,  1877. 

:9.  Town  halls,  court-houses,  or  other  rooms  situate  within  the  curtilage  AApropria- 
a  prison  or  forming  part  of  a  prison  as  defined  by  this  Act,  and  which  tion  of 
rn  balls,  court-houses,  or  other  rooms  are  used  for  the  holding  assizes  or  court-houses 
ty  sessions,  or  for  purposes  other  than  those  connected  with  the  manage-  situate 
at  of  a  prison,  shall  not  be  transferred  to  or  vested  in  the  Secretary  of  within  the 
te  under  this  Act,  but  it  shall  be  lawful  for  the  Secretory  of  State,  with  ^^j^^ 

consent  of  the  Treasury,  if  he  thinks  it  desirable,  to  purchase  such  town     ^ 
Is,  court-houses,  or  other  rooms  so  situate  as  aforesaid  from  the  local 
hority  to  whom  the  same  belong  ;  and  for  the  purposes  of  such  purchase 

Lands  Clauses  Consolidation  Acts,  1845,  1860,  and  1869  shall  be  incor- 
ated  with  this  section,  and  in  the  construction  of  the  said  incorporated  Acts 
3  Act  shall  be  deemed  to  be  the  special  Act,  and  the  Secretary  of  State 

II  be  deemed  to  be  the  promoter  of  the  undertaking. 
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THE   ALLOTMENTS  ACT,  1887. 
(50  &  51  YiCT.  c.  48.) 

An  Act  to  facilitate  the  provision  of  allotments  for  the  labouring 
classes.  [16th  September  1887.] 


The  law  in  respect  to  the  purchase,  taking,  or  hiring  of  huids  for  allot- 
ments is  contained  in  this  Act,  in  the  Allotments  Act,  1890  (53  &  54  Yict. 
c.  65),  and  in  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  IS),  post. 
Some  of  the  provisions  in  the  last  of  these  statutes  are  inconsistent  with 
those  in  the  earlier,  and,  although  not  expressly  repealed,  these  earher 
provisions  must  be  treated  as  impliedly  repealed. 

According  to  s.  2  of  this  Act,  its  provisions  may  be  put  into  force  by  a 
written  representation  being  sent  to  the  sanitary  authority,  now  the  district 
council,  by  six  parliamentary  electors  or  six  resident  ratepayers  stating  that 
allotments  are  required  for  the  labouring  classes,  and  that  they  cannot  be 
obtained  on  reasonable  terms.  The  district  council  are  then  required  to 
inquire  into  the  facts  and,  if  satisfied  of  their  correctness,  they  are  required 
to  purchase  or  hire  suitable  land  for  the  purpose,  and  to  let  such  land  in 
allotments.  The  district  council  have  also  similar  power  to  acquire  lands 
for  providing  common  pasture. 

By  the  Allotments  Act,  1890,  it  is  provided  that  the  persons  representing 
that  allotments  are  required  may  appeal  to  the  county  council  if  the  district 
council  have  failed  to  acquire  sufficient  suitable  land  for  allotments.  The 
county  council  can,  if  satisfied  of  the  inadequacy  of  the  land  acquired,  then 
pass  a  resolution  to  that  effect,  and  thereupon  the  powers  and  duties  of  the 
district  council  shall  be  transferred  to  the  county  council,  who  shall  proceed 
to  acquire  the  land  (s.  2),  and  the  Act  of  1887  will  apply  with  the  necessary 
modifications.  The  council  shall  also  appoint  a  standing  committee  for  this 
purpose,  and  they  may  make  a  provisional  order,  as  mentioned  in  s.  3  (2)  of 
the  1887  Act,  for  the  purchase  of  land  on  the  reconunendation  of  the 
standing  committee,  without  any  petition  from  the  district  council,  and  the 
county  council  shall  be  considered  as  the  promoter  of  the  order.  The 
county  council  may,  on  the  request  of  the  district  council,  transfer  to  them 
any  of  the  powers  and  properties  under  this  Act  in  respect  of  their  district. 

The  Local  Government  Act,  1894,  s.  6  (3),  provides  that  a  parish  council 
shall  have  the  same  power  of  making  a  representation  with  respect  to  allot- 
ments, as  is  conferred  on  parliamentary  electors  by  the  Allotments  Acts, 
1887  and  1890,  but  without  prejudice  to  the  powers  of  the  electors,  and 
sub-8.  (17)  of  s.  9  enables  the  parish  council  to  petition  the  county  council, 
as  provided  by  s.  2  of  the  Allotments  Act  of  1890. 

The  following  are  the  provisions  in  this  Act  as  to  acquiring  land,  but 
these,  it  will  be  seen,  are  modified  by  s.  9  of  the  Local  Government  Act, 
1894,  post  : 


Acquisition  3- — (1)  For  the  purposes  of  the  purchase  of  land  by  agreement 
purpose  of  ^7  *  sanitary  authority  for  allotments,  section  one  hundred  and 
Act.  seventy-eight  of  the  Public  Health  Act,  1875  (a),  and  the  Lands 
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auses  Consolidation  Act,  1845,  and  the  Acts  amending  the  same,      SeeLS. 
all   be  incorporated  with  this  Act,  except  the  provisions  with  og  ^  39  y^^^ 
spect  to  the  purchase  and   taking  of  land  otherwise  than  by  c.  55. 
refement,  and  with   respect   to   the   provision  to  be  made  for  ^  *^  ^^°^- 
brding  access  to  the  special  Act. 

(2)  If  a  sanitary  authority  are  unable  by  hiring  or  purchase  by 
reement  to  acquire  suitable  land  sufficient  for  allotments  under 
is  Act  for  any  district  or  parish  at  a  reasonable  price  or  rent  and 
bject  to  reasonable  conditions,  such  authority  may  petition  the 
unty  authority  of  the  county  in  which  the  district  or  parish  is 
uate,  and  the  county  authority  (6)  (after  such  inquiry  and 
ocedure  as  provided  in  the  sections  hereinafter  incorporated  in 
is  Act)  may  make  a  provisional  order  authorising  the  sanitary 
thority  to  put  in  force,  as  respects  the  land  mentioned  in  the 
ier,  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845, 
d  the  Acts  amending  the  same  with  respect  to  the  purchase  and 
ting  of  land  otherwise  than  by  agreement. 

(3)  The  Local  Government  Board,  on  the  application  of  any 
unty  authority,  shall  introduce  into  Parliament  a  Bill  confirming 
ovisional  orders  made  under  this  Act  by  such  county  authority, 
d  the  sanitary  authority  petitioning  for  the  order  shall  be 
nsidered  as  the  promoters  of  such  order. 

(4)  For  the  purpose  of  the  purchase  of  land  under  this  section 
berwise  than  by  agreement,  sections  one  hundred  and  seventy- 
i  (c),  two  hundred  and  ninety-six,  and  two  hundred  and  ninety- 
ven  (c)  of  the  Public  Health  Act,  1875,  shall,  so  far  as  consistent 
th  the  ten  our  of  this  Act,  be  incorporated  with  this  Act,  and 
•ply  as  if  they  were  herein  re-enacted,  with  the  substitution  of 
ihe  county  authority  "  for  "  the  Local  Government  Board,"  and 

*•  any  officer  of  the  county  authority  appointed  for  the  purpose 
an  inquiry  "  for  "inspectors  of  the  Local  Government  Board." 

Provided  that — 

(a)  Any  question  of  disputed  compensation  shall  be  referred  to 

the  arbitration  of  a  single  arbitrator  appointed  by  the 
parties,  or  if  the  parties  do  not  concur  in  the  appoint- 
ment of  a  single  arbitrator,  then,  on  the  application  of 
either  of  them,  by  the  Local  Government  Board,  and  the 
remuneration  to  be  paid  to  the  arbitrator  appointed  by 
the  Local  Government  Board  shall  be  fixed  by  that 
Board : 

(b)  If  an  arbitrator  appointed  for  the  purposes  of  this  Act  dies 

or  becomes  incapable  to  act  before  he  has  made  his 
award,  or  fails  to  make  his  award  within  two  months 
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^^^*^  after  he  is  appointed,  his  appointment  shall  determine, 

and  the  determination  of  the  compensation  shall  be 
referred  to  another  arbitrator  appointed  in  like  manner 
as  if  no  arbitrator  had  been  previously  appointed : 
Provided  always,  that  the  same  arbitrator  may  be 
re-appointed  : 
(c)  An  arbitrator  appointed  under  this  section  shall  be  deemed 
to  be  an  arbitrator  within  the  meaning  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  the  Acts  amending 
the  same,  and  the  provisions  of  those  Acts  with  respect 
to  an  arbitration  shall  apply  accordingly  ;  and,  further, 
the  arbitrator,  notwithstanding  anything  in  the  said 
Acts,  shall  determine  the  amount  of  the  costs  and  shall 
have  power  to  disallow  as  costs  in  the  arbitration  the 
costs  of  any  witness  whom  he  considers  to  have  been 
called  .unnecessarily,  and  any  other  costs  which  ho 
considers  to  have  been  incurred  unnecessarily. 

(5)  In  construing  for  the  purposes  of  this  section  any  section 
or  Acts  incorporated  with  this  section,  this  Act,  together  with  any 
Act  confirming  a  provisional  order  under  this  section,  shall  be 
deemed  to  be  the  special  Act,  and  the  sanitary  authority  shall  be 
deemed  to  be  the  local  authority  or  the  promoters  of  the  under- 
taking, as  the  case  requires,  and  the  word  "  land  "  shall  have  the 
same  meaning  as  in  this  Act. 

(6)  Where  land  is  purchased  by  a  sanitary  authority  under 
this  Act  otherwise  than  by  agreement,  the  following  provisions 
shall  apply : 

(a)  The  county  authority  shall  not  make  a  provisional  order 

for  purchasing  any  park,  garden,  pleasure-ground,  or 
other  land  required  for  the  amenity  or  convenience  of 
any  dwelling-house,  or  any  land  the  property  of  a 
railway  or  canal  company  which  is  or  may  be  required 
for  the  purposes  of  their  undertaking : 

(b)  The  county  authority  shall,  in  making  a  provisional  order 

for  purchasing  land,  have  regard  to  the  extent  of  land 
held  in  the  neighbourhood  by  any  owner  and  to  the 
convenience  of  other  property  belonging  to  the  same 
owner,  and  shall  so  far  as  is  practicable  avoid  taking 
an  undue  or  inconvenient  quantity  of  land  from  any  one 
owner. 

(7)  For  the  purpose  of  the  hiring  of  land  by  a  sanitary 
authority  for  allotments,  any  person  or  body  of  persons  or  body 
corporate  authorised  to  sell  land  to  the  sanitary  authority  for  the 
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purposes  of  this  Act  may,  without  prejudice  to  any  other  power  of     Sect.  8. 
leasing,  lease  land  to  the  sanitsiry  authority,  without  any  fine  or 
premium,  for  a  term  not  exceeding  thirty-five  years. 

(8)  The  county  authority  shall  not  make  a  provisional  order 
for  purchasing  any  right  to  coal  or  metalliferous  ore. 


(a)  See  anUj  p.  462.  Section  178  deals  with  land  belonging  to  the 
Duchy  of  Lancaster. 

(6)  See  s.  16,  in/ray  and  note. 

(r)  Section  176  of  the  Public  Health  Act,  1875,  provides  that  land  may 
be  taken  compulsorily,  under  a  provisional  order,  ante,  p.  457,  and  ss.  296 
and  297  relate  to  inquiries  and  granting  of  provisional  onlers. 

The  latter  part  of  sub-s.  (2)  and  the  whole  of  sub-s.  (3)  and  the  first 
part  of  sub-s.  (4)  are  inconsistent  with  the  provisions  of  the  Local 
Government  Act,  1894.  Section  9  thereof  provides  a  different  method 
of  obtaining  a  provisional  order  (see  post)^  and  the  order  does  not 
require  to  be  confirmed  by  Act  of  Parliament.  Sub-s.  (3)  of  that 
section  applies  this  procedure  to  any  proceeding  under  the  Allotment  Acts. 
The  provisos  (a)  (b)  (c)  of  sub-s.  (4)  and  sub-ss.  (5)  (6)  (7)  and  (8) 
of  this  section  of  the  Allotment  Act,  1887,  are  incorporated  in  respect 
of  the  taking  of  land  generally  under  the  Local  Government  Act,  1894. 
See  s.  9  (10)  (13),  post.  In  addition  to  the  provision  as  to  purchasing 
minerals  in  sub-s.  (8),  the  mining  sections  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  are  to  be  incorporated  in  any  order  for  the  purchase  of  land 
under  the  Local  Government  Act,  1894,  s.  9  (10). 

Section  10  of  the  Local  Government  Act,  1894,  enables  the  parish 
council  to  hire  land  compulsorily  for  allotments.  In  such  cases  the 
compensation  is  to  be  determined  by  an  arbitrator  to  be  appointed  in 
accordance  with  the  provisions  of  the  above  section  of  the  Allotments  Act, 
1887.     See  sub-ss.  (2)  (7)  and  (10)  of  s.  10,  post. 

See  the  definitions  of  *'  allotment "  and  "  land  '*  in  s.  17,  infra. 

11. — (1)  Where  the  sanitary  authority  are  of  opinion  that  any  Sale  of 
land  acquired   by  them   in  pursuance  of   this  Act   or  any  part  ^"^^^^^^j^ 
thereof  is  no  longer  needed  for  the  purpose  of  allotments,  or  that  land. 
any  other  land  more  suitable  for  such  purpose  is  available,  they 
may,  with  the  sanction  of  the  county  authority,  sell  or  let  such 
land  or  part,  or  exchange  the  same  for  other  land  more  suitable 
for  the  said  purpose,  and  may  pay  or  receive  money  for  equality 
of  exchange. 

(2)  The  proceeds  of  a  sale  under  this  section  and  any  money 
received  by  the  sanitary  authority  on  any  such  exchange  as 
aforesaid  by  way  of  equality  of  exchange,  shall  be  applied  in 
discharging,  either  by  way  of  a  sinking  fund  or  otherwise, 
the  debts  and  liabilities  of  the  sanitary  authority  in  respect  of  the 
land  acquired  under  this  Act,  or  in  acquiring,  adapting,  and 
improving  other  land  for  allotments  under  this  Act,  and  any 
surplus  remaining   may  be  applied  for   any  purpose  for  which 
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Sect.  11.  capital  money  may  be  applied,  and  which  is  approved  by  the 
Local  Government  Board  ;  and  the  interest  thereon  (if  any)  and 
any  money  received  from  the  letting  of  the  land  may  be  applied 
in  acquiring  other  land  for  allotments,  or  shall  be  applied  in  like 
manner  as  receipts  from  allotments  under  this  Act  are  applicable  : 
Provided  that  any  such  proceeds,  surplus,  interest,  and  money 
shall,  in  the  case  of  a  rural  sanitary  district,  be  credited  to  or 
applied  for  the  benefit  of  the  parish  for  which  the  land  was 
purchased. 

(3)  Sections  one  hundred  and  twenty-eight  to  one  hundred  and 
thirty-two  (both  inclusive)  of  the  Lands  (Clauses  Consolidation 
Act,  1845  (relating  to  the  right  of  pre-emption  of  superfluous 
lands)  (a),  shall  apply  upon  any  sale  by  a  sanitary  authority  in 
pursuance  of  this  section  of  any  land,  whether  because  it  is  no 
longer  needed  for  the  purpose  of  allotments,  or  because  other  land 
more  suitable  for  the  purpose  is  available,  but  save  as  aforesiiid, 
•  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  with 
respect  to  the  sale  of  superfluous  lands  shall  not  be  deemed  to  be 
incorporated  in  this  Act,  or  in  any  provisional  order  made  under 
this  Act. 

(a)  Ajite,  pp.  260—264. 

This  section  is  incorporated  in  the  Local  Government  Act,  1894,  s.  9  (13), 
in  respect  of  land  taken  for  all  the  purposes  of  that  Act. 

^^^^^  *^h  ^^*  ^^'^®*^^  ^^  appears  to  any  sanitary  authority  that,  as  regards 

for  provision  their  district,  if  urban,  or  any  parish  in  their  district,  if  rural,  land 
of  common  ^an  be  acquired  for  affording  common  pasture  at  such  price  or 
rent  that  all  expenses  incurred  by  the  sanitarj-  authority  in 
acquiring  the  land  and  otherwise  in  relation  to  the  land  when 
acquired'  may  reasonably  be  expected  to  be  recouped  out  of  the 
charges  paid  in  respect  thereof,  and  that  the  acquisition  of  such 
land  is  desirable  in  view  of  the  wants  and  circumstances  of  the 
labouring  population,  such  sanitary  authority  may  submit  to  the 
county  authority  for  the  county  in  which  the  district  or  parish  is 
wholly  or  partly  situate  a  scheme  for  providing  «uch  common 
pasture,  and  the  county  authority,  if  satisfied  of  the  expediency 
of  such  scheme,  may  by  order  authorise  the  sanitary  authority  to 
carry  it  into  effect,  and  upon  such  order  being  made  this  Act 
shall,  with  the  necessary  modifications,  apply  in  like  manner  Jis 
if  "  allotments  "  in  this  Act  included  common  pasture,  and  '*  rent " 
included  a  charge  for  turning  out  an  animal. 

Provided  that  the  regulations  made  under  this  Act  may  extend 
to  regulating  the  turning  out  of  animals  on  the  common  pasture 
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to  defining  the  persons  entitled  to  turn  them  out,  the  number  to     Sect.  12. 
be  turned  out,  and  the  conditions  under  which  animals  may  be 
turned  out,  and  fixing  the.  charges  to  be  made  for  each  animal,  and 
otherwise  to  regulating  the  common  pasture. 

The  expression  "  allotments"  in  s.  9  of  the  Local  Government  Act,  1894, 
includes  common  pasture  (sub-s.  (16)  )  where  authorised  to  be  acquired  under 
the  Allotments  Act,  1887,  but  apparently  land  cannot  be  hired  for  common 
pasture  under  s.  10  of  the  Local  Government  Act,  1894. 


16^  For  the  purposes  of  this  Act  "  county  authority  "  shall  be  Definition 
any  representative  body  elected  by  the  inhabitants  of  the  county  ^^f^orit^ 
which  may  be  established  under  any  Act  of  any  future  session  of 
Parliament,  and  until  such  representative  body  is  established  the 
powers  and  duties  of  the  county  authority  under  this  Act  shall  be 
exercised  and  performed  by  the  Local  Government  Board,  and 
the  provisions  of  this  Act  and  of  the  enactments  incorporated  with 
this  Act  shall  accordingly  be  construed  with  the  necessary 
modification. 

The  county  authority  is  now  the  county  council  (Local  Government  Act, 
1888).  By  8.  34  (7),  in  the  case  of  county  boroughs,  the  powers  and  duties 
under  this  Act  shall  continue  to  be  exercised  by  the  Local  Government 
Board. 

17.  In  this  Act,  unless  the  context  otherwise  requires —  Definitions. 

The  expression  ''allotment "  includes  a  field  garden. 

The   expressions  "urban  district "  and  "  rural  district"  mean 

respectively  an  urban  and  rural  sanitary  district  within  the 

meaning  of  the  Public  Health  Act,  1875. 
The  expression  "  sanitary  authority  "  means  the  urban  sanitary 

authority  of  an  urban  sanitary  district  and  the  rural  sanitary 

authority   of  a   rural   sanitary   district  within  the  meaning 

of  the  Public  Health  Act,  1875  (a). 
The  expression  "  land  "  includes  pasture,  arable,  and  other  land, 

and  any  right  of  way  or  easement, 

(a)  These  are  now  borough  councils  and  urban  and  rural  district  councils 
(Lo(^  Government  Act,  1894,  s.  21). 
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LLOYD'S   SIGNAL   STATIONS  ACT,   1888. 
(51  &  52  Vict.  c.  29.) 

An  Act  to  confer  powers  on  Lloyd* s  with  resfyect  to  signal  stations 
and  telegraph  communication^  and  for  other  purposes, 

[13th  August  1888.] 

Whereas  it  is  expedient  for  the  purpose  of  assisting  in  the 
preservation  of  life  and  in  the  interests  of  trade  and  navigation 
that  the  society  and  corporation  incorporated  under  the  name  of 
34  &  35  Vict.  "  Lloyd's  "  by  section  three  of  Lloyd's  Act,  1871  (in  this  Act 
referred  to  as  the  "society"),  be  authorised  to  acquire  com- 
pulsorily,  with  the  sanction  of  the  Board  of  Trade,  or  by 
iigreement,  land  for  the  purpose  of  signal  stations  and  signal 
houses,  and  to  arrange  for  telegraphic  communication  therewith, 
at  such  places  on  or  near  the  coast  of  the  British  Islands  as  they 
think  fit ; 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

Short  title.         1.  This  Act  may  be  cited  as  Lloyd's  Signal  Stations  Act,  1888. 

Lloyd's  to  2.  The  society  may,  subject  to  the  restrictions  and  conditions 

have  power     contained  in  this  Act,  execute  the  following  works  and   do  the 
to  estabhsh      «,,.,.  ,  ^ 

signal  following  things,  namely  : 

telegraphic  (1)  Establish  signal  stjitions  and  erect  and  place  signal  houses 

communi-  ^rj^h  ^11  requisite  works,  roads,  appurtenances,  and  ap- 

pliances at  such  places  on  the  coast  of  the  British 
Islands,  or  any  islands,  shoals,  or  rocks  lying  near 
thereto,  as  they  think  fit,  and  maintain  and  work  the 
same  with  a  proper  staff  of  keepers,  officers,  and  ser- 
vants, and  from  time  to  time  alter  or  remove  any  sach 
signal  houses  or  discontinue  any  such  signal  stations  : 
(2)  For  the  purpose  of  connecting  any  of  the  said  signal 
stations  or  signal  houses  wuth  each  other  or  with  postal 
telegraph  stations,  enter  into  arrangements  with  the 
Postmaster-General    for  the   placing,  maintaining,  and 
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working  of  wires   for    the    purpose   of  telegraphic   or      SectSL 
telephonic  communication  by  him  upon  such  terms  and 
conditions  as  he  shall  prescribe : 

(3)  Acquire  by  compulsion  or  agreement  and  hold  any  lands 

which  may  from  time  to  time  be  necessary  for  any  of 
the  above  purposes  or  for  the  purpose  of  providing 
residences  and  suitable  gardens  for  signalmen  and 
signal-house  keepers.  Provided  that  the  extent  of 
land  to  be  acquired  by  compulsion  under  this  Act  at 
any  one  place  shall  not  exceed  two  acres  exclusive  of 
the  necessary  means  of  approach  ;  but  nothing  in  this 
Act  shall  empower  the  society  to  take  any  part  of  a 
railway  or  canal : 

(4)  When  necessary,  but  subject  to  the  provisions  of  the  Lands 

Clauses  Act  with  respect  to  the  sale  of  superfluous 
lands,  dispose  by  way  of  sale,  lease,  or  otherwise,  of 
any  lands  acquired  by  them  for  any  of  the  purposes 
aforesaid. 

3. — (1)  With  a  view  to  the  purchase  of  land  for  the  purposes  of  Incorporation 
this  Act  the  Lands  Clauses  Acts,  except  the  provisions  relating  to  Quliwes  Acts 
access  to  the  special  Act,  and  except  any  provisions  inconsistent  or 
not  applicable  to  the  objects  and  purposes  of  this  Act,  shall  be 
incorporated  in  this  Act,  and  in  construing  the  Lands  Clauses 
Acts  for  the  purposes  of  this  Act  this  Act  and  any  Act  confirming 
an  order  made  in  pursuance  of  this  Act  shall  be  deemed  to  be  the 
special  Act,  and  the  society  shall  be  deemed  to  be  the  promoters  of 
the  undertaking,  and  the  word  "  land "  shall  include  easements 
and  rights  in  and  over  land. 

(2)  The  society,  before  putting  in  force  any  of  the  powers 
of  the  Lands  Clauses  Acts  with  respect  to  the  purchase  and  taking 
of  land  otherwise  than  by  agreement,  shall — 

(a)  Publish  once  at  the  least  in  each  of  three  consecutive  weeks 

in  the  course  of  the  months  of  September,  October,  and 
November  in  some  one  and  the  same  newspaper  circula- 
ting in  the  locality  an  advertisement  describing  shortly 
the  object  for  which  the  land  is  proposed  to  be  taken, 
naming  a  place  in  the  neighbourhood  of  the  land 
proposed  to  be  taken  where  a  plan  of  the  land  may 
be  seen  at  all  reasonable  hours,  and  stating  the  quantity 
of  the  land  ;  and 

(b)  During   the   month   next   following   the   month  in  which 

the   last   of  the    advertisements   is   published,    serve   a 
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Sect  Z,  notice  in  manner  mentioned  in  this  section   on  every 

owner  or  reputed  owner,  lessee  or  reputed  lessee,  and 
occupier  of  the  land,  so  far  as  such  owners,  lessees, 
and  occupiers  can  be  reasonably  ascertained,  defining  in 
each  case  the  land  intended  to  be  taken,  and  requiring 
an  answer  stating  whether  the  person  so  served  assents, 
dissents,  or  is  neuter  in  respect  to  the  taking  of  the 
land. 

(3)  (i)  Service   of  a  notice   on   a   person   may   be   made    by 
delivery  of  the  notice  to  him  personally  or  by  leaving  the  notice  at 
his  usual  or  last  known  place  of  abode,  or  by  forwarding  it  by 
post  in  a  registered  letter  addressed  to  his  usual  or  last  known  • 
place  of  abode. 

(ii)  A  notice  required  to  be  served  on  a  number  of  persons 
having  any  right  in  common  in,  over,  or  on  land,  may  be  served 
on  any  three  or  more  of  those  persons  on  behalf  of  all  of  such 
persons,  and  should  there  be  any  bailiff,  steward,  reeve,  or  other 
duly  appointed  officer  or  trustee  of  or  charged  with  the  care 
or  management  of  such  land  on  behalf  of  such  persons,  notice 
shall  also  be  served  on  such  bailiff,  steward,  reeve,  or  other  oflScer 
or  trustee. 

(iii)  Where  a  notice  is  served  by  registered  letter,  it  shall 
be  deemed  to  have  been  served  at  the  time  when  the  letter 
containing  the  same  would  be  delivered  in  the  ordinary  course 
of  post,  and  the  production  of  the  post  office  receipt  for  such  letter 
duly  stamped  shall  be  sufficient  evidence  of  the  due  delivery 
of  such  letter,  provided  it  shall  appear  that  the  same  was 
sufficiently  and  properly  directed,  and  that  the  same  was  not 
returned  by  the  post  office  as  undelivered. 

(iv)  Where  a  person  required  to  be  served  is  absent  abroad 
or  cannot  be  found,  the  notice  may  be  served  on  his  agent. 

(4)  Upon  compliance  as  respects  any  land  with  the  provisions 
contained  in  this  section  with  respect  to  advertisements  and 
notices,  the  society  may,  if  they  think  fit,  present  a  petition  to  the 
Board  of  Trade.  The  petition  shall  describe  the  land,  and  state 
the  purposes  for  which  it  is  required,  and  the  names  of  the  owners 
and  lessees  or  reputed  owners  or  lessees,  and  occupiers  of  land  who 
have  assented,  dissented,  or  are  neuter  in  respect  of  the  taking  of 
the  land,  or  who  have  returned  no  answer  to  the  notice,  and  shall 
pray  for  an  order  authorising  the  society  with  reference  to  the 
land  to  put  in  force  the  powers  of  the  Lands  Clauses  Acts  with 
respect  to  the  purchase  and  taking  of  land  otherwise  than 
by  agreement,  and  shall  be  supported  by  such  evidence  as  the 
Board  of  Trade  may  require. 
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(5)  If,   on   consideration  of  the   petition    and    proof    of    the     Sect.  3. 
publication    of    the    proper    advertisements   and   service   of  the 
proper  notices,   the   Board   of  Trade   think  fit  to  proceed  with 

the   case,  they  may,   if  they  think  fit,  appoint  some  person  to 

inquire  in  the  locality   in  which  the  land  is  situate  respecting 

the  propriety  of  making  the  order  prayed  for,  and  also  direct  that 

person    to    hold    a   public   inquiry,   and  if  a   public   inquiry   is 

held,   the  person  holding  the  same  shall  have  the  same  powers 

as  an  inspector  appointed  under  the  Merchant  Shipping  Act,  1854, 17  &  18  Vict. 

and  the  Acts  amending  the  same.  ^' 

(6)  After   such   consideration   and   proof,  and  if  there   is   an 
.inquiry  after  receiving  the  report  made  upon  such  inquiry,  the 

Board  of  Trade  may  make  a  provisional  order  authorising  the 
society  to  put  in  force  with  reference  to  the  land  referred  to  in 
the  petition,  or  such  part  thereof  as  is  described  in  the  order,  the 
powers  of  the  Lands  Clauses  Acts  with  respect  to  the  purchase 
and  taking  of  land  otherwise  than  by  agreement  or  any  of  them, 
and  that  either  absolutely  or  with  such  conditions  and  modifica- 
tions as  they  may  think  fit,  and  it  shall  be  the  duty  of  the  society 
to  serve  a  copy  of  any  order  so  made  in  the  manner  and  on  the 
persons  in  which  and  on  whom  notices  in  respect  of  the  land  to 
which  the  order  relates  are  required  by  this  Act  to  be  served. 

(7)  A  provisional  order  so  made  shall  not  be  of  any  validity 
unless  the  same  has  been  confirmed  by  Act  of  Parliament ;  and 
it  shall  be  lawful  for  the  Board  of  Trade  as  soon  as  conveniently 
may  be  to  obtain  such  confirmation.  If,  while  the  Bill  confirming 
any  such  order  is  pending  in  either  House  of  Parliament,  a 
petition  is  presented  against  the  order,  the  Bill,  so  far  as  it  relates 
to  the  order,  may  be  referred  to  a  select  committee,  and  the 
petitioner  shall  be  allowed  to  appear  and  oppose  as  in  the  case  of 
private  Bills,  and  the  Act  confirming  the  order  shall  be  deemed  to 
be  a  public  general  Act  of  Parliament. 

(8)  An  order  made  in  pursuance  of  this  section  when  confirmed 
by  Parliament  with  such  modifications  as  seem  fit  to  Parliament 
shall  have  full  effect. 

(9)  The  •Board  of  Trade,  in  case  of  refusing  or  modifying  the 
order  prayed  for,  may  make  such  order  as  they  think  fit  for  the 
allowance  of  the  reasonable  costs,  charges,  and  expenses  which  any 
person  whose  land  was  proposed  to  be  taken  has  properly  incurred 
in  opposing  the  order. 

(10)  All  costs,  charges,  and  expenses  incurred  by  the  Board  of 
Trade  in  relation  to  any  order  or  proposed  order  under  this 
section,  and  all  costs,  charges,  and  expenses  of  any  person  which 
are  so  allowed  by  the  Board  of  Trade  as  aforesaid,  shall  be  a 
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Sect.  3,  charge  on  the  funds  of  the  society  and  be  paid  to  the  Board  of 
Trade  and  to  that  person  respectively  by  the  society  within 
fourteen  days  after  demand. 

(11)  Any  land  purchased  in  pursuance  of  any  order  under  this 
section  confirmed  by  Act  of  Parliament  shall  be  purchased  within 
one  year  after  the  passing  of  such  Act. 

(12)  The  provisions  of  this  Act  with  respect  to  the  purchase 
of  land  by  the  society  shall  extend  to  the  purchase  of  land  of 
which  the  society  are  lessees  or  occupiers  in  like  manner  as  if 
another  person  were  for  the  time  being  lessee  or  occupier  of  the 
land,  save  that  the  provisions  with  respect  to  the  notices  to  and 
the  assent  or  dissent  of  and  the  service  of  a  copy  of  the  order 
on  lessees  and  occupiers  shall  not  apply  so  far  as  respects  the 
society,  and  save  that  after  an  order  under  this  section  for 
purchasing  the  land  is  confirmed  by  Parliament  the  society  may 
give  notice  to  and  purchase  the  estate,  right,  or  interest  of  some 
one  or  more  only  of  the  parties  interested,  in  the  land,  but  in  that 
case  they  shall,  if  any  other  of  such  parties  by  notice  in  wTiting 
so  requires  them,  purchase  the  estate,  right,  or  interest  in  the 
land  of  that  party. 


Power  to  4.  Persons   empowered   by   the   Lands  Clauses   Consolidation 

^entTb^  Act,  1845,  to  sell  and  convey  or  release  lands  may,  if  they  think 
agreement,  fit,  subject  to  the  provisions  of  that  Act  and  of  the  Lands  Clauses 
c  *8^  ^'^^  Consolidation  Acts  Amendment  Act,  1860,  and  of  this  Act,  grant 
23  &  24  Vict,  to  the  society  any  easement,  wayleave,  right,  or  privilege  required 
for  the  purposes  of  this  Act  in,  over,  or  affecting  any  such  lands, 
and  the  provisions  of  the  said  Acts  with  respect  to  lands  and 
rentcharges,  so  far  as  the  same  are  applicable  in  this  behalf,  shall 
extend  and  apply  to  such  grants  and  to  such  easements,  wayleaves, 
rights,  and  privileges  as  aforesaid  respectively. 


c.  106. 


Sections  5—10  of  the  Act  contain  savings  in  respect  of  lands  held  by 
the  Admiralty  and  War  Office,  the  Post  Office  and  other  Government 
Departments,  and  by  lighthouse  authorities,  which  lands  can  only  be  entered 
upon  or  taken  by  agreement.  The  bed  and  shores  of  the  Thames  are  not  to 
be  interfered  with  except  with  the  consent  of  the  conserva&rs,  nor  the 
foreshores  of  the  country  without  the  consent  of  the  Board  of  Trade. 

Lands  of  the  Duchies  of  Lancaster  and  Cornwall  and  of  the  Crown  are 
also  excluded  from  the  compulsory  powers  of  the  Act.  The  works  of  any 
undertakers  within  the  meaning  of  the  Electric  Lighting  Act,  1882,  are  not 
to  be  interfered  with. 


(  -^'ll  ) 


THE   LOCAL   GOVERNMENT  ACT,   1888. 
(51  &  52  Vict.  c.  41.) 

A.n  Act  to  amend  the  Laws  relating  to  Local  Government  in  England 
and  Wales,  and  for  other  purposes  connected  therewith. 

[13th  August  1888.] 


66. — (1)  A  county  council  may,  from  time  to  time,  for  the  Power  to 
purpose  of  any  of  their  powers  and  duties,  including  those  which  acquire  lands. 
are  to  be  executed  through  the  standing  joint  committee,  acquire, 
purchase,  or  take  on  lease,  or  exchange  any  lands  or  any  ease- 
ments or  rights  over  or  in  land,  whether  situate  within  or  without 
the  county,  and  may  acquire,  hire,  erect,  and  furnish  such  halls, 
buildings,  and  offices  as  they  may  from  time  to  time  require, 
whether  within  or  without  their  county. 

(2)  For  the  purpose  of  the  purchase,  taking  on  lease,  or 
exchange  of  such  lands,  sections  one  hundred  and  seventy-six,  one 
hundred  and  seventy-seven,  and  one  hundred  and  seventy-eight  of 
the  Public  Health  Act,  1875  (a),  shall  apply  as  if  they  were  herein 
re-enacted,  and  in  terms  made  applicable  to  the  county  council. 

(3)  Where  the  county  council,  with  the  consent  of  the  Local 
Government  Board,  sell  any  land,  the  proceeds  of  such  sale  shall 
be  applied  in  such  manner  as  the  said  Board  sanction  towards  the 
discharge  of  any  loan  of  the  council,  or  otherwise  for  any  purpose 
for  which  capital  may  be  applied  by  the  council. 

(a)  See  attte,  pp.  457  et  seq.  These  sections  incorporate  the  Lands  Clauses 
AcU.     Compulsory  powers  may  be  obtained  by  provisional  order. 

"  For  the  purpose  of  any  of  their  pomersy — By  s.  64  the  existing  county 
buildings  will  pass  to  the  county  council,  subject  to  the  rights  of  the  quarter 
sessions  and  justices  to  hold  courts  in  them. 

The  purposes  for  which  land  may  be  acquired  under  ihis  Act  are  not 
numerous.  Section  11  gives  them  the  powers  of  a  highway  board  as  to 
main  roads,  which  powers  include  the  taking  of  land  to  widen  them.  See 
the  Highway  Act,  1835,  in  Appendix.  County  councils  are,  however, 
empowered  by  various  subsequent  Acts  to  take  land  for  the  purposes  of 
these  Acts,  as,  for  example,  the  Allotments  Act,  1887.  See  ante^  p.  500  ; 
the  Housing  of  the  Working  Classes  Act,  1890,  post;  the  Isolation 
Hospitals  Act,  1893,  post;  the  Diseases  of  Animals  Act,  1894,  post; 
and  the  Light  Railways  Act,  1896.  These  statutes,  however,  contain  pro- 
visions in  respect  of  the  purchase  and  taking  of  land.     For  the  compulsory 
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Sect.  65.      purchase  a  provisional  order  is  almost  invariably  required.     Land  may  also 
- —  be  purchased  by  agreement  under  the  Small  Holdings  Act,  1892. 

Note.  »jij|g  consent  of  the  Local  Government  Board  to  the  sale  of  any  land  is 

required  by  s.  64  (3). 


Incorporation      70. — (1)  The  council  of  each  county  shall  be  a  body  corporate 

oounca  ^        by  the  name  of  the  county  council  with  the  addition  of  the  name 

of  the  administrative  county,  and  shall  have  perpetual  succession 

and  a  common  seal  and  power  to  acquire  and  hold  land  for  the 

purposes  of  their  constitution  without  license  in  mortmain. 

By  8.  3  (4)  the  powers  of  quarter  sessions  to  acquire  land  for  shire  halls, 
assize  courts,  judges*  lodgings,  etc.,  are  transferred  to  the  county  council,  as 
to  which  see  7  Geo.  4,  c-  63  ;  7  Will.  4  &  1  Vict.  c.  24  ;  2  &  3  Vict.  c.  69 ; 
10  &  11  Vict.  c.  28,  but  no  compulsory  powers  were  conferred.  See,  further, 
Macmorran  and  Dill's  Local  Government  Act,  1888,  notes  to  s.  3. 
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THE   ARBITRATION   ACT,  1889. 
(52  &  53  Vict.  c.  49.) 

An  Act  for  amendlncf  ami  consolidating  the  Enactments  relating  Jo 
Arbitration.  [2(;th  August  1889.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

Constmction. — This  Act  repeals  the  enactments  mentioned  in  the  second 
schedule  (see  note  to  s.  26,  pont,  p.  530)  ;  but  inasmuch  as  several  of  these 
are  re-enacted  in  substance,  expressions  in  these  repealed  Acts  which  have 
received  judicial  construction  will  be  construed  according  to  these  previous 
decisions.     See  Hodgson  v.  J?<?//  (1890),  24  Q.  B.  D.  302,  at  p.  305. 

If  any  part  of  the  Arbitration  Act,  1889,  is  enacted  in  the  same  terms 
IS  those  used  in  the  Common  Law  Procedure  Act,  then  if  decided  cases 
have  determined  the  construction  to  be  placed  on  the  Common  Law 
Procedure  Act,  the  court  must  adhere  to  those  decisions  when  called  upon 
to  place  a  construction  upon  that  part  of  the  Arbitration  Act  in  which  the 
same  language  is  used  with  regard  to  the  same  subject-matter  (/«  re  Keighley^ 
MiwHted  d'  Co,  ami  DnmM  r(-  Co.,  [1893]  1  Q.  B.  405,  409).  But  where 
larger  words  are  used  in  this  than  in  the  previous  Act,  the  rule  is  that  such 
larger  words  were  used  intentionally  and  must  have  a  meaning  given  to 
them  {Hnrlhatt  v.  Barmtt  d-  Co,,  [1893]  1  Q.  B.  77,  79). 

Application  of  Act. — This  Act  applies  to  arbitrations  under  all  statutes 
in  so  far  as  it  is  not  inconsistent  with  them  (s.  24),  and  it  applies  to  every 
arbitration  commenced  after  the  commencement  of  this  Act  (January  Ist, 
1890),  under  any  .agreement  or  order  made  before  the  commencement, 
except  pending  arbitrations  (s.  25,  and  see  In  re  Willlatnn  and  Stcjntey^ 
[1891]  2  Q.  B.  257). 

Rkfkkencks  by  Consent  out  of  Court. 

1,  A  submission,  unless  a  contrary  intention  is  expre>sed  therein,  Submission 
shall  be  irrevocable,  except  by  leave  of  the  court  or  a  judge,  and  v^jcabirand 
shall  have  the  same  effect  in  all  respects  as  if  it  had  been  made  an  to  have  eflect 
order  of  court.  IJ?--*"'^ 

"  SabmiflSion." — See  definition,  s.  27,  j^oxt-  p.  531. 

A  submission  to  arbitration  under  s.  25  of  the  Lands  Clauses  Consolidation 
Act,  1845,  was  held  to  be  a  submission  by  consent  under  the  Common  Law 
Procedure  Act,  1854  {Rhodes  v.  Airedtde  Drainage  Commissioners  (187G), 
1  C.  P.  D.  402,  and  cases  cited  to  s.  25  of  the  Lands  Clauses  Consolidation 
Act,  1845,  in  note  **  A  submission  to  arbitration,"  ante,  p.  56.  It  is  deemed 
to  b^  a  submission  by  consent  under  this  Act. 

L.C.  2  L 
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8ect.l. 

Note. 


"Shall  be  iXTeTOcable.">-By  s.  25  of  the  Lands  Clauses  Consolidation 
Act,  1845,  it  is  provided  that  neither  party  shall  have  power  to  revoke 
without  the  consent  of  the  other.  That  section  gives  no  power  to  a  court  to 
revoke,  but  such  power  would  now  exist  under  this  section.  See  s.  25,  not« 
"  Revocation,"  atite,  p.  56. 

In  determining  whether  to  revoke  a  submission  or  not  the  court  will  be 
bound  by  the  previous  decisions,  and  can  only  revoke  on  the  grounds  for 
which  courts  had  power  to  revoke  when  the  submission  was  made  a  rule  of 
court  (In  re  Smith  ami  Nelsoti  (1890),  25  Q.  B.  D.  545,  550;  and  see 
Re  Baring  Brothers  rf-  Co,  and  Doulton  d-  Co.  (1892),  61  L.  J.  Q.  B.  704  ; 
Belcher  V.  Roedean  Schord  (1901),  85  L.  T.  468).  The  court  wiU  allow  a 
submission  to  be  revoked  or  restrain  an  arbitration  if  the  arbitrator  has 
become  interested  or  is  incompetent,  or  there  is  a  strong  likelihood  of  bias 
{Beddow  v.  Beddow  (1878),  9  Ch.  D.  89  ;  Re  Frankenberg  and  The  Security 
Co.  (1894),  10  T.  L.  B.  393  ;  The  City  of  Cahmttu  (1898),  79  L.  T.  517)  ; 
but  possibility  of  bias  is  not  enough  as  where  an  arbitrator  in  a  compensation 
case  was  asked  by  the  promoters  to  give,  and  did  give,  evidence  in  another 
compensation  case  pending  the  making  of  the  award  (In  re  Haigh  and 
London  and  North  Western  Rail.  Co.  and  (irexU  Western  Rtiil.  Co.,  [1896] 
1  Q.  B.  649).  Where  the  arbitrator  is  named  in  the  agreement,  interest  is 
not  a  sufficient  ground  to  revoke  a  submission,  and  there  must  be  actual 
bias  {Jackson  v.  Ban^  Rail.  Co.,  [1893]  1  Ch.  238  ;  Eckersley  v.  Mersey 
Docks  and  Harhonr  Board,  [1894]  2  Q.  B.  667;  Bright  v.  River  Plate 
Construction  Co.,  [1900]  2  Ch.  825). 

«<Ooiirt  or  a  Judge."— Or  master,  see  s.  21  and  O.  54,  r.  12a.  Leave  to 
revoke  wiU  therefore  be  obtained  by  summons  before  a  master. 

An  appeal  from  a  judge  in  chambers  on  the  question  of  the  revocation  of 
a  submission  lies  to  the  Court  of  Appeal  under  s.  I  (4)  of  the  Supreme 
Court  of  Judicature  Act,  1894  (In  re  an  Arbitration  bettceen  the  Portland 
Urban  District  Council  and  Tilley  <f-  Co.,  [1896]  2  Q.  B.  98). 

"  Same  effect  ...  as  an  order  of  court"— This  does  not  make  the 
arbitration  a  *^ proceeding  in  the  court"  within  the  meaning  of  O.  37,  r.  5,  of 
the  Rules  of  the  Supreme  Court,  and  the  court  has  no  power  to  order  the 
issue  of  a  commission  for  the  examination  of  witnesses  in  an  arbitration,  nor 
does  it  give  the  court  power  to  order  a  party  to  appoint  an  arbitrator  under 
an  agreement  to  refer  disputes  to  three  arbitrators,  one  to  be  appointed  by 
each  of  the  parties  and  the  third  by  the  two  so  appointed,  where  one  of 
the  parties  refuses  (Smith  and  Nelsons  Arbitration  (1890),  25  Q.  B.  D.  545), 

(y.  3  &  4  Will.  4,  c.  42,  s.  39,  and  Common  Law  Procedure  Act, 
1854,  s.  17,  repealed  by  this  Act. 


Provisions  g,  A   submission,   unless  a   contrary   intention    is    expressed 

Bufinissions.    therein,  shall  be  deemed  to  include  the  provisions  set  forth  in  the 

First  Schedule  to  this  Act,  so  far  as  they  are  applicable  to  the 

reference  under  the  submission. 


**  A  submission." — See  definition,  s.  27  and  note  to  s.  1.  In  submissions 
made  before  the  Act  these  provisions  in  the  First  Schedule  are  deemed  to 
be  included,  although  they  may  add  to  the  agreement  between  the  parties 
(In  re  Williams  and  Stejmey,  [1891]  2  Q.  B.  257). 

The  Lands  Clauses  Consolidation  Act,  1845  (ss.  25 — 37),  contains  provi- 
sions of  a  somewhat  similar  nature  to  those  in  the  schedule,  and  these 
provisions  will  only  be  deemed  to  be  included  in  so  far  as  they  are  not  at 
variance  with  those  already  provided  in  that  statute.  See  not«s  to  the  pro- 
visions in  the  First  Schedule. 
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Sect.  2. 
THE    FIRST    SCHEDULE.  j^. 

Pbovisions  to  be  Implied  in  Submissions. 

(a)  If  no  other  mode  of  reference  is  provided,  the  reference  shall 
be  to  a  single  arbitrator. 

Section  25  of  the  Lands  Clauses  Consolidation  Act,  1845,  provides  for 
the  mode  of  reference. 

(b)  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  may 
appoint  an  umpire  at  any  time  within  the  period  during  which  they 
have  power  to  make  an  award. 

Section  27  of  the  Lands  Clauses  Consolidation  Act,  1845,  provides  that 
the  two  arbitrators  shall  appoint  an  umpire  ^'  before  they  enter  upon  the 
matters  referred  to  them.''  This  provision  might  perhaps  apply  if  the 
umpire  appointed  refused  to  act. 

See  note  to  s.  27,  "  Nominate  and  appoint  an  umpire,"  ante,  p.  58. 

(c)  The  arbitrators  shall  make  their  award  in  writing  within  three 
months  after  entering  on  the  reference,  or  after  having  been  called 
on  to  act  by  notice  in  writing  from  any  party  to  the  submission,  or 
on  or  before  any  later  day  to  which  the  arbitrators,  by  any  writing 
signed  by  them,  may  from  time  to  time  enlarge  the  time  for  making 
the  award. 

Under  the  Lands  Clauses  Acts,  the  arbitrators  have  twenty-one  days 
within  which  to  award  ;  but  they  may  extend  it  to  three  months  (Lands 
Clauses  Consolidation  Act,  1845,  ss.  23,  31). 

As  to  the  power  of  the  court  to  enlarge  the  time,  see  s.  9,  post. 

As  to  the  meaning  of  *^  called  on  to  act,"  see  In  re  Baring  Gould  and 
Sharpingtmt  Combined  Pick  and  Shovel  Syndicate,  [1899]  2  Ch.  80. 

(d)  If  the  arbitrators  have  allowed  their  time  or  extended  time  to 
expire  without  making  an  award,  or  have  delivered  to  any  party  to 
the  submission,  or  to  the  umpire  a  notice  in  writing,  stating  that 
they  cannot  agree,  the  umpire  may  forthwith  enter  on  the  reference 
in  lieu  of  the  arbitrators. 

By  B.  31  of  the  Lands  Clauses  Consolidation  Act,  1845,  a  similar  provision 
is  made  if  the  arbitrators  allow  their  time  or  extended  time  to  expire. 
Section  27  provides  that  the  umpire  is  to  decide  matters  on  which  they 
differ.  As  there  is  no  provision  as  to  how  this  is  to  be  signified  to  the 
umpire,  this  proviso  will  doubtless  apply. 

(e)  The  umpire  shall  make  his  award  within  one  month  after  the 
original  or  extended  tune  appointed  for  making  the  award  of 
the  arbitrators  has  expired,  or  on  or  before  any  later  day  to  which 
the  umpire  by  any  writing  signed  by  him  may  from  time  to  time 
enlarge  the  time  for  making  his  award. 

Und.r  the  Lands  Clauses  Consolidation  Act,  1845,  the  umpire  has  three 
months  to  make  his  award  from  the  date  when  the  duty  devolves  upon  him 
(s.  23  of  that  Act,  and  note  ^*  For  three  months,*'  ante,  p.  51),  and  has  no 
power  to  enlarge  it,  as  the  matter  must  then  be  decided  by  a  jury  unless  the 
parties  consent. 

2  L  2 
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Sect.  2.  As  to  the  power  of  the  court  to  enlarge  the  time,  see  s.  9. 

"     :  .  As  to  the  time  within  which  an  umpire  has  to  award  under  the  Public 

Note.        Health  Act,  1875,  see  Km^eH  v.  Bolton  Corporation,  [1900]  2  Q.  B.  253. 

(f )  The  parties  to  the  reference,  and  all  persons  claiming  through 
them  respectively,  shall,  subject  to  any  legal  objection,  submit  to  be 
examined  by  the  arbitrators  or  umpire,  on  oath  or  afiirmation,  in 
relation  to  the  matters  in  dispute,  and  shall,  subject  as  aforesaid, 
produce  before  the  arbitrators  or  umpire,  all  books,  deeds,  papers, 
accounts,  writings,  and  documents  within  their  possession  or  power 
respectively  which  may  be  required  or  called  for,  and  do  all  other 
things  which  during  the  proceedings  on  the  reference  the  arbitrators 
or  umpire  may  require. 

See  8.  7  of  this  Act,  and  s.  32  of  the  Lands  Clauses  Consolidation  Act, 
1845,  as  to  examining  witnes.«ies.  The  examination  on  oath  under  the  Lands 
Clauses  Acts  is  not  compulsory.     See  notes  to  s.  32,  ante^  p.  61. 

(g)  The  witnesses  on  the  reference  shall,  if  the  arbitrators  or 
umpire  thinks  fit,  be  examined  on  oath  or  affirmation. 

See  s.  32  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  as  to  issuing 
writs  of  subpoena  to  compel  the  attendance  of  witnesses,  see  ss.  8  and  1 8  of 
this  Act. 

(h)  The  award  to  be  made  by  the  arbitrators  or  umpire  shall  be 
final  and  binding  on  the  parties  and  the  persons  claiming  under 
them  respectively. 

Notwithstanding  this  proviso  the  court  has  power  to  remit  the  a^rard 
under  s.  10  of  this  Act. 

Under  the  Lands  Clauses  Acts  the  award  is  only  binding  as  to  the 
amount  and  not  as  to  the  claimant's  right  to  compensation.  See  s.  23  of 
the  Lands  Clauses  Consolidation  Act,  1845,  and  note  "  The  same  shall  be  so 
settled,"  ante,  p.  50. 

(i)  The  costs  of  the  reference  and  award  shall  be  in  the  discretion 

le  arbitrators  or  umpire,  who  may  direct  to  and  by  whom  and  in 

what  manner  those  costs  or  any  part  thereof  shall  be  paid,  and  may 

tax  or  settle  the  amount  of  costs  to  be  so  paid  or  any  part  thereof, 

and  may  award  costs  to  be  paid  as  between  solicitor  and  client. 

Provision  as  to  costs  in  arbitrations  under  the  Lands  Clauses  Acts  is  made 
in  s.  34  of  the  Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  G3,  and  as  to 
taxation,  in  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895, />o«^  p.  606. 
As  to  the  taxation  of  the  costs  of  an  arbitration  agreed  to  be  paid,  see  Malrem 
Urban  District  Council  v.  Malrem  Link  Gas  Co.  (1900),  83  L.  T.  326. 

This  proviso  would  no  doubt  apply  to  cases  of  arbitration  under  agree- 
ments as  to  the  value  of  land  to  be  taken  where  the  Lands  Clauses  Acts  do 
not  apply. 

If  the  arbitrator  or  umpire  settle  the  costs  he  must  do  so  in  'his  award, 
and  may  include  his  own  costs  therein  (Re  Stephenn  ami  Lirerpool  and  London 
and  Globe  Innnrance  Co.  (1892),  36  Sol.  J.  464),  but  if  he  does  not  settle 
the  costs  they  are  liable  to  be  taxed,  including  his  own  charges  (/m  re  Prebble 
and  Robinaon,  [1892]  2  Q.  B.  602).  In  a  case  where  one  of  the  parties  to 
an  arbitration  took  up  an  award  and  paid  the  umpu*e's  charges,  and  the 
costs  were  afterwards  taxed  as  between  the  parties  to  the  arbitration,  where- 
upon part  of  the  umpire's  fees  were  disallowed,  it  was  held  that  the  amount 
disallowed  could  be  recovered  from  the  umpire  unless  the  fees  were  proved 
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by  him  to  be  reasonable  (Llanrhidod  Welh  Wttter  Co.  v.  Hawkalei/  and  Othem      Sect.  2. 
(19f)3),  19  T.  L.  R.  402).     As  to  taxation  of  the  costs  of  the  solicitor  for         - — 
preparing  the  award,  see  Re  Collyer,  Dristow  &  Co,,  [1901]  2  It.  B.  839.  ^*^''''" 

3.  Where  a  submission  provides  that  the  reference  shall  be  to  Reference 
an  official  referee,  any  official  referee  to  whom  application  is  made  referee, 
shall,  subject  to  any  order  of  the  court  or  a  judge  as  to  transfer  or 
otherwise,  hear  and  determine  the  matters  agreed  to  be  referred. 

This  is  a  substantia]  re-enactment  of  the  Judicature  Act,  1884,  s.  11. 

4.  If  any  party  to  a  submission,  or  any  person  claiming  through  Power  to 
ii.  mm  !■•  J  8Ui  V  proceed  - 

or  under  him,  commences   any  legal    proceed mgs   in  any  court  j^gg  where 

against  any  other  party  to  the  submission,  or  any  person  claiming  there  is  a 
through  or  under  him,  in  respect  of  any  matter  agreed  to  be 
referred,  any  party  to  such  legal  proceedings  may  at  any  time 
after  appearance,  and  before  delivering  any  pleadings  or  taking 
any  other  steps  in  the  proceedings,  apply  to  that  court  to  stay  the 
proceedings,  and  that  court  or  a  judge  thereof  if  satisfied  that 
there  is  no  sufficient  reason  why  the  matter  should  not  be  referred 
in  accordance  with  the  submission,  and  that  the  applicant  was,  at 
the  time  when  the  proceedings  were  commenced,  and  still  remains, 
ready  and  willing  to  do  all  things  necessary  to  the  proper  conduct 
of  the  arbitration,  may  make  an  order  staying  the  proceedings. 

Cy.  the  repealed  provisions  in  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  s.  11. 

Application  to  Lands  Clanses  Acts. — Questions  of  disputed  com- 
pensation under  the  Lands  Clauses  Acts  must  be  decided  according  to  the 
methods  therein  provided.  If  a  person  makes  a  claim  upon  the  promoters 
and  arbitration  is  insisted  on  under  these  Acts,  the  promoters  cannot  in 
any  proceedings  before  the  court  prevent  the  arbitrator  from  dealing  with  the 
question,  because  they  allege  plausibly  or  not  that  the  claimant  has  no  right 
to  compensation,  and  the  same  is  true  under  the  Public  Health  Act,  1875  • 

{Brierley  Hill  Local  Board  v.  Pearmll  (1884),  9  App.  Cas.  595  ;  and  see 
note  **  The  same  shall  be  so  settled/'  to  s.  23  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  ante,  p.  50).  Where  it  is  provided  by  statute  that  all 
differences  are  to  be  settled  by  arbitration,  that  is  the  only  remedy  available 
{Caledotiiaii  Rail,  Co.  v.  Greenock  and  WemynH  Bay  Rail.  Co.  (1874),  L.  R. 
2  Sc.  App.  347).  Similarly  if  notice  to  treat  has  been  given,  the  landowner 
has  no  action  of  specific  performance  until  the  amount  has  been  settled.  If 
be  brought  such  an  action  the  defendants  might  possibly  stay  the  proceedings 
as  provided  in  this  section  ;  but  they  might  also  have  the  statement  of  claim 
struck  out,  as  disclosing  no  cause  of  action. 

Time  to  apply. — An  application  under  this  section  must  be  made  before 
taking  any  other  step  in  the  action.  Thus  an  application  for  a  stay  until 
security  for  costs  be  given  is  '*a  step  in  the  proceedings,"  such  as  to 
disentitle  the  defendant  from  proceeding  under  this  section  {AdamH  v. 
Cattley  (1892),  66  L.  T.  687),  so  is  delivery  of  a  defence  (West  Lmidiyn  Dairy 
Hociety  y.  Abbott  (1881),  29  W. R.  584).  A  "step  in  the  proceedings,"  means 
some  application  to  the  court  by  summons  or  motion,  and  does  not  include 
an  application  from  one  party  to  the  other,  as,  for  example,  requiring  the 
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delivery  of  a  statement  of  claim  (Ires  and  Barker  v.  Willans,  [1894]  2  Ch, 
478),  or  writing  to  the  plaintiff  asking  for  further  time  to  plead  (Brightou 
Mmrine,  etc.  Co.  v.  Woodhouse,  [1893]  2  Ch.  486),  or  filing  affidavits  in  reply 
on  a  motion  {^Zalhwff  v.  Hammoml,  [1898]  2  Ch.  92).  The  taking  out  of  a 
summons  for  further  time  to  deliver  the  defence  would,  however,  be  a  step 
in  the  action  (BartUtt  v.  Ford's  Hotel  Co.,  [1896]  A.  C.  1),  and  attending  a 
suomions  for  directions  where  an  order  for  discovery  was  made  as  to  both 
parties  (County  Theatres  and  HoUls,  Limited  v.  Kmnrles,  [1902]  1  K.  B. 
480,  followed  in  Richardson  v.  Le  Afaitre,  [1903]  2  Ch.  222). 

**Ooiirt  or  a  judge."-— Includes  master  (s.  21,  infra,  and  O.  54,  r.  12a). 


Power  for 
the  court  in 
certain  cases 
to  appoint  an 
arbitrator, 
utnpire,  or 
third 
arbitrator. 


6,  In  any  of  the  following  cases  : 

(a)  Where  a  submission  provides  that  the  reference  shall  be  to 
a  single  arbitrator,  and  all  the  parties  do  not  after 
diflferences  have  arisen  concur  in  the  appointment  of  an 

arbitrator : 

(b)  If  an  appointed  arbitrator  refuses  to  act,  or  is  incapable  of 

acting,  or  dies,  and  the  submission  does  not  show  that  it 
was  intended  that  the  vacancy  should  not  be  supplied, 
and  the  parties  do  not  supply  the  vacancy  : 

(c)  Where  the  parties  or  two  arbitrators  are  at  liberty  to  appoint 

an  umpire  or  third  arbitrator  and  do  not  appoint  him : 

(d)  Where  an  appointed  umpire  or  third  arbitrator  refuses  to 

act,  or  is  incapable  of  acting,  or  dies,  and  the  submission 

does  not  show  that  it  was  int-(»nded   that  the  vacancy 

should  not  be  supplied,  and  the  parties  or  arbitrators  do 

not  supply  the  vacancy  : 

any  party  may  serve  the  other  parties   or  the  arbitrators,  as  the 

case   may  be,  with   a  written   notice   to   ap[)oint   an   arbitrator, 

umpire,  or  third  arbitrator. 

If  the  appointment  is  not  made  within  seven  clear  days  after 
the  service  of  the  notice,  the  court  or  a  judge  may,  on  application 
by  the  party  wlio  gave  the  notice,  appoint  an  arbitrator,  umpire, 
or  third  arbitrator,  who  shall  have  the  like  powers  to  act  in 
the  reference  and  make  an  award  as  if  he  had  been  appointed 
by  consent  of  all  parties. 

In  case  (a)  if  the  parties  do  not  concur  in  the  appointment  of  a  single 
arbitrator,  the  procedure  under  the  Lands  Clauses  Acts  is  according  to 
s.  25  of  the  Lands  Clauses  Consolidation  Act,  1845. 

In  case  (b)  if  two  arbitrators  are  appointed,  and  one  dies  or  becomes 
incapable,  s.  26  of  the  Lands  Clauses  Consolidation  Act,  1845,  makes 
provision  for  the  appointment  of  another,  and  if  this  is  not  done  the  other 
may  proceed  alone.  If  one  refuse,  s.  30  of  that  Act  provides  that  the 
other  may  proceed  alone.  If  a  single  arbitrator  die  or  become  incapable, 
8.  29  provides  that  the  matter  shall  proceed  de  noro. 

In  case  (c)  if  the  arbitrators  fail  to  appoint,  the  Board  of  Trade  is 
empowered  to  do  so  (Lands  Clauses  Consolidation  Act,  1845,  s.  28,  and 
Lands  Clauses  (Umpire)  Act,  1883,  s.  2). 
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In  case  (d),  s.  27  of  the  Lands  Clauses  Consolidation  Act,  1845,  provides      8ect^5. 
for  the  arbitrators  appointing  a  new  umpire,  in  case  the  one  appointed  die         - — 
or  becofne  incapable.     There  is,  however,  no  provision  if  he  refuse  to  act,        Note. 
so  that  in  such  a  case  the  provisions  of  this  section  might  be  applicable. 
They  are  apparently  not  applicable  where  there  is  any  machinery  whereby 
an  appointment  can  be  obtained  ;  if  there  is  no  such  machinery,  the  judge 
may  appoint.     See  In  re  Wilson   &  Sons  and  Eastern  Counties  Navigation 
Co.,  [1892]  1  Q.B.  81  ;  8  Times  Rep.  264.     As  to  the  applicability  of  this 
section  to  a  case  where  the  arbitrators  do  not  appoint  under  s.  27,  see 
R,  v.  Manley  Smith  (1893),  63  L.  J.  Q.  B.  171,  p.  173. 

"  The  conrt  or  a  judge  may." — ^*  May  "  in  this  section  means  generally 
''  must,*'  and  as  a  general  rule  where  the  conditions  exist  under  which  this 
section  is  applicable,  the  court  or  a  judge  has  no  discretion  to  refuse  to 
appoint  (Eyre  ajid  the  Corporation  of  Leicester^  [1892]  1  Q.  B.  136 ; 
Aitken  v.  Batchelor  (1893),  62  L.  J.  Q.  B.  193). 

The  procedure  under  this  section  is  by  summons,  which  may  be  before 
a  master  in  chambers  (s.  21,  infra). 

Cf  Common  Law  Procedure  Act,  1854,  s.  12,  repealed  by  this  Act. 

6,  Where  a  submission   provides  that  the  reference  shall  ^^^^'IJ?'"'^ 

to   two   arbitrators,  one   to  be   appointed    by  each   party,   then,  certain  cases 

unless  the  submission  expresses  a  contrary  intention —  ^  supply 

*^  ^  ''  vacancy. 

(a)  If  either  of  the   appointed   arbitrators   refuses  to  act,  or 

is  incapable  of  acting,  or  dies,  the  party  who  appointed 
him  may  appoint  a  new  arbitrator  in  his  place ; 

(b)  If,  on    such   a   reference,  one   party  fails   to   appoint  an 

arbitrator,  either  originally  or  by  way  of  substitution 
as  aforesaid,  for  seven  clear  days  after  the  other  party, 
having  appointed  his  arbitrator,  has  served  the  party 
making  default  with  notice  to  make  the  appointment, 
the  party  who  has  appointed  an  arbitrator  may  appoint 
that  arbitrator  to  act  as  sole  arbitrator  in  the  reference, 
and  his  award  shall  be  binding  on  both  parties  as  if 
he  had  been  appointed  by  consent : 

Provided  that  the  court  or  a  judge  may  set  aside  any  appoint- 
ment made  in  pursuance  of  this  section. 

Cf.  Common  Law  Procedure  Act,  1854,  s.  13,  repealed  by  this  Act. 
Similar  provisions  exist  in  the   Lands   Clauses  Acts,  but  without  the 
proviso.     See  note  to  last  section. 

7.  The  arbitrators  or  umpire  acting  under  a  submission  shall,  Powers  of 
unless  the  submission  expresses  a  contrary  intention,  have  power —  *r  *  *^ 

(a)  To    administer    oaths   to   or  take   the  affirmations  of    the 

parties  and  witnesses  appearing  ;  and 

(b)  To  state  an  award  as  to  the  whole  or  part  thereof  in  the 

form  of  a  special  case  for  the  opinion  of  the  court  ;  and 
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Sect.  7.  (c)  To   correct   in   an   award    any   clcricsil    mistake   or  error 

arising  from  any  accidental  slip  or  omission. 

"To  admiXUSter  oaths." — A  similar  power  is  given  under  s.  32  of  the 
Lands  Clauses  Consolidation  Act,  1845,  aut€.  p.  61.  See  note  thereto,  '*May 
examine  the  parties  or  their  witnesses  on  oath.*' 

As  to  obtaining  the  attendance  of  witnesses,  sec  ss.  8  and  18  of  this 
Act,  ht/ra. 

As  to  punishment  for  giving  false  evidence,  see  s.  22,  infra. 

For  form  of  oath,  see  Appendix. 

^*  Take  the  ajfirmatiom.'' — By  the  Oaths  Act,  1888,  s.  1,  ''Every  person 
upon  objecting  to  being  sworn,  and  stating,  as  the  ground  of  such  objection, 
either  that  he  has  no  religious  belief,  or  that  the  taking  of  an  oath  is 
contrary  to  his  religious  belief,  shall  be  permitted  to  make  his  solemn 
affirmation." 

The  arbitrator  should  learn  from  the  person  objecting  whether  he  objects 
on  either  of  these  grounds.     If  he  does  not,  he  must  be  sworn. 

For  form  of  affirmation,  see  Appendix. 

(b)  "In  the  form  of  a  special  case." — Cf.  the  repealed  provision  in  the 
Common  Law  Procedure  Act,  1 854,  s.  5.  Under  that  section  the  arbitrator 
had  power  to  state  his  award  in  the  form  of  a  special  case,  in  cases  under  the 
Lands  Clauses  Acts  {WuhUa  v.  Airedale  Drainage    CommisHioners   (1876), 

1  C.  P.  D.  402  ;  irMer  v.  North  ^taffonhhire  Rail,  Co,  (1878),  4  Q.  B.  D. 
412).  See  note  to  s.  25,  *' A  submission  to  arbitration,"  p.  56.  For  a  recent 
case,  see  Page  v.  Kettering  Watencorku  Co.  (1892),  8  T.  L.  R.  228. 

Section  19  of  this  Act,  infra  ^  enables  an  arbitrator  to  state  a  special  case 
for  the  opinion  of  the  court  at  any  stage  of  the  proceedings. 

Appeal. — An  appeal  lies  from  the  decision  of  the  court  when  the  award 
is  stated  in  the  form  of  a  special  case,  as  the  arbitrator  has  then  exhausted 
his  powers  and  the  opinion  of  the  court  will  determine  the  rights  of  the 
parties  (/«  re  Kirkleatham  Loral  Board  and  Stockton  and  Middlesbrough 
Water  Btmrd,  [1893]  1  Q.  B.  375.  380).  An  appeal,  however,  did  not  lie 
under  s.  19  (/w  re  Knight  and  Tahemarle  Permanent  Building  Society,  [1892] 

2  Q.  B.  613).  See  now  Supreme  Court  of  Judicature  (Procedure)  Act, 
1894^  s.  1,  and  notes  to  s.  19,  iw/m,  p.  527. 

Practice. — The  special  case  should  be  filed  in  the  writ,  appearance  and 
judgment  department  of  the  central  office  of  the  High  Court,  where  & 
reference  number  will  be  given,  and  which  should  appear  in  all  subse- 
quent proceedings.  The  fee  for  filing  is  £  1 .  See  Orders  as  to  Court  Fees, 
1884. 

Conttf. — It  was  formerly  held  that  the  court  had  no  jurisdiction  over  the 
costs  when  the  award  was  stated  in  the  form  of  a  special  case,  as  such  costs 
were  incidental  to  the  arbitration,  and,  therefore,  fell  imder  the  provision 
of  s.  34  of  the  Lands  Clauses  Consolidation  Act,  1845  {Re  Ilolliday  and 
Mayor  of  Wakefield  (1888),  20  Q.  B.  D.  699,  720).  But  it  has  been  since 
decided  that  this  section  and  s.  20  of  this  Act,  infra ^  p.  528,  give  the  court 
increased  powers  as  to  costs,  so  that  costs  of  a  special  case,  and  of  an  appeal 
to  the  Court  of  Appeal,  may  be  ordered  by  the  court  (/w  re  (ionty  and  Man- 
cheater,  Sheffield  and  Linrolnshirc  Rail.  Co.,  [1896]  2  Q.  B.  439,  450). 

(c)  '*To  correct  in  an  award,"  etc — Section  37  of  the  Lands  Chiuses 
Consolidation  Act,  1845,  provides  that  no  award  shall  be  set  aside  for 
irregularity  or  matter  of  form.  See  ante,  p.  69,  and  note  '*  Irregularity  or 
error  in  matter  of  form." 
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8.  Any  party  to  ii  submission  may  sue  out  a  writ  of  subpoena      Sect.  8, 

ad  testificandum,  or  a  writ  of  subpa3na  duces  tecum,  but  no  person 

shall  be  compelled  under  any  such  writ  to  produce  any  document  may"^*^ 

which  he  could  not  be  compelled  to  produce  on  the  trial  of  an  aummoned 

^>  by  Bubpcena. 

action.  •  ^       *^ 

Cf.  8.  2,  Sched.  I.  (g),  and  for  witnesses  in  Scotland  or  Ireland,  and  for 
witnesses  in  prison,  see  s.  18,  jwst,  p.  527,  and  the  Lands  Clauses  Con- 
solidation Act,  1845,  s.  32,  ante,  p.  61,  as  to  examining  witnesses,  and 
calling  for  the  production  of  documents. 

"  May  sue  out  a  writ  of  BubpoBna." — Under  this  section  these  writs 
issue  as  of  course  without  any  order  being  required,  and  are  obtained  at  the 
writ  department  of  the  central  office. 

The  court  has  no  power  to  order  a  commission  to  examine  witnesses  {Re 
Shaw  ami  Ronnhhon  Arbitraliim,  [181)2]  1  Q.  B.  91  ;  /Jc  Dreyfm  and  Paul 
Arbitration  (1893),  37  Sol.  J.  357). 

Procedure. — The  procedure  as  to  writs  of  Huhprma  is  governed  by  the 
Rules  of  Supreme  Court,  Order  37,  rr.  20 — 34.  The  following  regulate  the 
procedure  under  this  section. 

26.  Where  it  is  intended  to  sue  out  a  subpana,  a  prcecipe  for  that 
purpose,  in  the  Form  No.  21,  in  Appendix  G.,  and  containing  the 
name  or  firm  and  the  place  of  business  or  residence  of  the  solicitor 
intending  to  sue  out  the  same,  and,  where  such  solicitor  is  agent 
only,  then  also  the  name  or  firm  and  place  of  business  or  residence 
of  the  principal  solicitor,  shall  in  all  cases  be  delivered  and  filed  at 
the  central  office. 

Form  21  in  Appendix  G.  is  as  follows  : 

Seal  writ  of  subpana  ,  on  behalf  of  the  ,  directed  to 

Bctumable 

Dated  the  day  of  ,  19     . 

(Signed) 
(Address) 

Solicitor  for 

27.  A  writ  of  subpana  shall  be  in  one  of  the  Forms  1 — 7  in 
Appendix  J.,  with  such  variations  as  circumstances  may  require. 

The  following  are  the  forms  in  Appendix  J.,  which  will  be  available  for 
arbitrations.  The  headings  will,  however,  require  to  be  altered  to  suit  the 
arbitration.  The  usual  heading  is  "  In  the  Matter  of  an  Arbitration 
between  A.  B.  and  C.  D.  And  in  the  matter  of  the  Arbitration  Act, 
1889." 

No.  1. 

SubpoBna  ad  Testiflcandum  (General  Form)  (O.  37,  r.  27). 

19     .     [//e/r  put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 
Division. 

Between  ,  Plaintiff, 

and 

,  Defendant. 
Edward  the  Seventh,  by  the  grace  of  God,  etc.,  to  [the  mimes  of  three 
witneMes  nuiy  be  inaerted]   greeting  :    We  command  you  to  attend  before 


522  Arbitration  Act,  1889. 

fleet.  &  at  on  day  the  day  of  ,  19     ,  at  the  bow 

~  of  in  the  noon,  and  so  from  day  to  day  until  the  above  cauae  U 

Note.        tried,  to  give  evidence  on  behalf  of  the  plaintiff  [or  defendant]. 
Witness,  etc. 

No.  2. 

Habeas  Cozims  ad  TestiAcaaduiii  (O.  37,  r.  27). 

\_Headittg  as  in  Form  1.] 

Edward  the  Sevkxth,  by  the  grace  of  God,  etc.  to  the  [keeper  of  oar 
prison  at] 

We  command  you  that  you  bring  ,  who  it  is  said  is  detained  in  our 

prison  under  your  custody  ,  before  at  on  day  the 

day  of  ,  at  the  hour  of  in  the  noon,  and  so  from 

day  to  day  until  the  above  action  is  tried,  to  give  evidence  on  behalf  of  the 

And  that  immediately  after  the  said  shall  have  so  given  his 

evidence  you  safely  conduct  him  to  the  prison  from  which  he  shall  have 

been  brought. 

Witness,  etc. 

This  writ  was  issued,  etc. 

This  writ  will  not  issue  in  an  arbitration  without  an  order  of  a  court,  a 
judge  or  a  master.     See  Arbitration  Act,  s.  18,  hi/m. 

No.  3. 
SabpoBna  Duces  Tecum  (General  Form)  (O.  37,  r.  27). 

[Hefiding  as  in  Form  1.] 

Eeward  the  Seventh,  by  the  grace  of  God,  etc.,  to  [the  names  of  three 
witnesses  may  he  inserted]  greeting  :    We  command  you  to  att«nd  before 

at  ,  on  day  the  day  of  11^      >  at  the  hour  of 

in  the  noon,  and  so  from  day  to  day  until  the  above  cause  is  tried,  to 

give  evidence  on  behalf  of  the  ,  and  also  to  bring  with  you  and 

produce  at  the  time  and  place  aforesaid  [spei-ify  documents  to  be  produced']. 

Witness,  etc. 

The  particular  documents  required  should  be  specified. 

Witne9s  in  Scotland  or  Ireland. — When  leave  is  given  under  s.  18  of  the 
Arbitration  Act,  the  forms  will  be  the  same  as  Nos.  1  and  3,  but  adding 
after  the  name  of  the  witness,  *' Wherever  you  shall  be  in  our  United 
Kingdom,"  and  at  the  foot  of  the  writ,  ^'  Notice.  Take  notice  that  this  writ 
was  ordered  to  be  issued  by  an  order  of  his  Majesty^s  High  Court  of  Justice, 
dated  day  of  >  1**^     «  pursuant  to  the  statutes,  17  &  18  Vict, 

c.  34,  and  52  &  63  Vict.  c.  49.'* 

29.  Every  subpana  other  than  a  subpafia  duces  tecum  shall  con- 
tain three  names  where  necessary  or  required,  but  may  contain  any 
larger  number  of  names. 

The  fee  is  5«.  for  each  suhpcena^  and  if  it  contain  more  than  three  names 
for  each  set  of  three. 

30.  No  more  than  three  persons  shall  be  included  in  one  suipomi 
diices  tecum,  and  the  party  suing  out  the  same  shall  be  at  liberly 
to  sue  out  a  subpcena  for  each  person  if  it  shall  be  deemed  necessary 
or  desirable. 

31.  In  the  interval  between  the  suing  out  and  service  of  any 
sribpcsna  the  party  suing  out  the  same  may  correct  any  error  in 
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the  names  of  parties  or  witnesses,  and  may  have  the  writ  resecded  Sect.  & 

upon  leaving  a  correct  pracipe  of  such  suhpcma  marked  with  the  ~ 

words  "  altered  and  resealed/'  and  signed  with  the  name  and  address  ^^' 
of  the  solicitor  suing  out  the  same. 

32.  The  service  of  a  suhpc&na  shall  be  effected  by  delivering  a 
copy  of  the  writ,  and  of  the  indorsement  thereon,  and  at  the  same 
time  producing  the  original  writ. 

33.  Affidavits  filed  for  the  purpose  of  proving  the  service  of  a 
subpana  upon  any  defendant  must  state  when,  where,  and  how,  and 
by  whom,  such  service  was  effected. 

34.  The  service  of  any  subpana  shall  be  of  no  validity  if  not  made 
within  twelve  weeks  after  the  teste  of  the  writ. 

9,  The  time  for  making  an  award  may  from  time  to  time  be  Power  to 
enlarged  by  order  of  the  court  or  a  judge,  whether  the  time  for  ^ "^  maktag* 
making  the  award  has  expired  or  not.  award. 

Cf.  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  s.  15,  re- 
pealed by  this  Act. 

Under  the  Lands  Clauses  Consolidation  Act,  1845,  ss.  23  and  31,  the 
arbitrators  have  twenty-one  days  in  which  to  award,  but  this  may  be 
extended  to  three  months.  An  umpire  has  three  months  from  the  date  when 
the  duty  devolves  upon  him  (s.  23,  p.  51,  note  "  For  three  months  '*). 

The  provisions  of  s.  15  of  the  Common  Law  Procedure  Act,  1854,  as  to 
giving  the  court  power  to  enlarge  the  time  for  making  an  award  were  held 
to  apply  to  arbitrations  under  the  Lands  Clauses  Acts  (/?i  re  Dare  Valley 
Rail.  Co.  (1869).  L.  R-  4  Ch.  554),  but  the  court  dechned  to  do  so  where 
there  had  been  great  delay  (S.  C). 

In  the  case  of  arbitrations  under  the  Public  Health  Act,  1875,  the  court 
has  power  to  extend  the  time  beyond  two  months,  the  period  limited  by 
9.  180  (y),  auU,  p.  464  (Knotrles  v.  Bolton  Coiponttion,  [1900]  2  Q.  B.  253  ; 
and  see  notes  to  s.  180). 

When  the  court  has  power  to  enlarge  the  time,  it  can  do  so  after  the 
award  has  been  made,  and  the  effect  of  the  enlargement  is  the  same  as  an 
enlargement  by  consent,  namely,  to  ratify  what  had  previously  been  done 
by  the  arbitrator  without  authority  and  to  render  the  award  valid  {Lord  v. 
Lee  (1868),  L.  R.  3  Q.  B.  404).  It  may  be  enlarged  beyond  the  time 
mentioned  in  the  agreement  (7/i  re  Denton  and  Strong  (1874),  L.  R.  9  Q.  B. 
117  ;  May  v.  Harcoart  (1884),  13  Q.  B.  D.  690). 

By  Order  64,  r.  14a,  of  the  Rules  of  the  Supreme  Court,  it  is  provided 
that :  ''  Where  the  time  for  making  an  award  is  enlarged,  the  enlargement 
shall  be  deemed  to  be  for  one  month  unless  a  different  time  is  specified  in 
the  order." 

"Court  or  a  judge." — By  Order  54,  r.  12a,  of  the  Rules  of  the  Supreme 
Court,  a  master  of  the  Supreme  Court  may  exercise  all  the  jurisdiction  and 
powers  conferred  upon  the  court  or  a  judge  by  the  Arbitration  Act,  1889, 
and  see  s.  21. 

10, — (1)  In  all  cases  of  reference  to  arbitration  the  court  or  a  Power  to 
judge  may  from  time  to  time  remit  the  matters  referred,  or  any  of  ^^^^  award, 
them,  to  the  reconsideration  of  the  arbitrators  or  umpire. 

(2)  Where  an  award  is  remitted,  the  arbitrators  or  umpire  shall, 
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Sect.  10.     unless  the  order  otherwise  directs,  make  their  award  within  three 
months  after  the  date  of  the  order. 

*^  The  court  or  a  judge  '*  includes  a  master.  Boles  of  the  Supreme  Court, 
Order  54,  r.  12a,  and  sees.  21.  The  application  will  be  by  summons  before 
a  master. 

"May  remit  the  matten  refezred." — A  similar  power  was  given  to  the 
court  by  the  Common  Law  Procedure  Act,  1854,  s.  8.  Prior  to  that  Act, 
the  court  could  only  refer  back  arbitrations  when  the  submission  contained 
a  clause  enabling  them  to  do  so.  Under  s.  8,  however,  all  awards  could  be 
remitted  whether  the  submission  contained  such  a  clause  or  not  {WdU  v. 
Boiryer  (185()),  3  Kay  &  J.  66),  and  in  the  case  of  an  arbitration  under  the 
Lands  Clauses  Acts,  Gifkard,  V.-C,  referred  the  matter  back  to  an  arbi- 
trator, who  admitted  he  had  made  a  mistake  {In  re  Dare  Valley  R/ul.  Co. 
(1868),  L.  R.  6  Eq.  42D).  In  construing  s.  8  of  the  Common  Law  Procedure 
Act,  1854,  it  was  laid  down  that  that  section  did  not  authorise  the  court  to 
send  back  an  award  on  other  grounds  than  those  which  before  the  Act 
would  have  induced  them  to  set  it  aside,  or  to  treat  it  as  a  nullity  in  an 
action  brought  to  enforce  it,  or  to  remit  it  when  the  submission  gave  the 
court  power  to  do  so.  See  MilU  v.  Ihnrt/er  (1856),  3  Kay  &  J.  66.  These 
decisions  govern  the  courts  in  construing  this  section  of  the  ArbitratioQ 
Act,  and  an  award  will  not  be  set  aside  or  remitted  except  upon  the  same 
grounds  (7«  re  Keighley  rf-  Co.  mul  Dura  fit  cf-  Co.,  [1893]  1  Q.  B.  405,  409). 
In  that  case  the  court  remitted  the  award  for  the  reconsideration  of  the 
arbitrator  where  it  appeared  that  material  evidence  had  been  discovered 
since  the  making  of  the  award  which  might  have  affected  the  arbitrator  s 
decision  (following  Barnard  v.  Waiuwright  (1850),  19  L.  J.  Q.  B.  423). 

The  Arbitration  Act  apparently  gives  the  court  power  to  set  aside  the 
award  only  in  cases  where  there  has  been  misconduct  of  the  arbitrator 
or  the  award  has  been  improperly  obtained  (s.  11,  infm).  The  proper 
remedy  in  other  cases  would  now  appear  to  be  to  have  the  award  remitted 
under  this  section.  The  grounds  up>on  which  the  court  will  remit  an  award 
are  four :  (1)  where  the  award  is  bad  on  the  face  of  it  ;  (2)  where  there 
has  been  misconduct  on  the  part  of  the  arbitrator  ;  (3)  where  there  has 
been  an  admitted  mistake,  and  the  arbitrator  himself  asks  that  the  nutter 
may  be  remitted  ;  and  (4)  where  additional  evidence  has  been  discovered 
after  the  making  of  the  award  ;  but  the  power  of  the  court  is  not  necessarily 
limited  to  them.  See  Chittv,  L.J.,  In  re  Motitgomery^  Jones  rf-  Co.  attd 
Liehenthal  d-  Co.  (1898),  78  L.  T.  406,  p.  408,  and  see  s.  37  of  the  Lands 
Clauses  Consolidation  Act,  1845,  note,  ''Setting  aside  and  remitting  awards," 
ante^  p.  70. 

For  a  case  of  admitted  mistake,  see  Re  Stringer  and  Riley,  [1901]  1  K.  B. 
105.  In  that  case  it  was  also  decided  that  after  an  arbitrator  has  made  an 
award,  he  is  ftmctuH  officio,  and  cannot  of  his  own  motion  treat  the  award  as 
of  no  effect,  and  correct  his  mistake  by  making  another  award. 

The  court  apparently  has  power  also  to  remit  the  award  to  the  arbitrator 
in  order  that  he  may  state  it  in  the  form  of  a  special  case.  See  Re  Kirk- 
leathnm  Local  Board  and  Stockton  Waterworkn  Board  Arbitration,  [1893] 
1  Q.  B.  375,  p.  377.  If  a  party  bond  jide  asks  an  arbitrator  on  reasonable 
grounds,  either  to  state  a  case  for  the  opinion  of  the  court,  or  delay  his  award 
so  as  to  allow  the  party  to  apply  to  the  court,  and  the  arbitrator  refuses, 
or  by  summarily  making  his  awaixl  attempts  to  preclude  the  party  from  so 
applying,  he  is  prima  facie  guilty  of  breach  of  duty  to  the  party,  and  the 
court  can  either  set  aside  the  award  under  s.  1 1  (2),  or  remit  it  for  recon> 
sideration  under  this  section  (/«  re  Palmer  and  Ilosken,  [1898]  1  Q.  B.  131, 
a  case  in  which  the  court  remitted  the  award).     The  court  cannot  remit 
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becanse  the  arbitrator  has  made  a  mistake  in  law,  and  no  case  has  been     Sect.  10. 

asked  for  during  the  reference  {Re  Montgomery ,  Jones  d-  Co,  and  Liehenthal  d-         

Co.  (1898),  78  L.  T.  406).  Note. 

This  power  of  remitting  the  award  was  held  to  apply  to  arbitrations  under 
the  Public  Health  Act,  1875,  s.  180  {Warhurtmt  v.  Hadingdmi  Local  Board 
(1879),  48  L.J.  C.  P.  451,  approved  in  Knoitlen  v.  Bolton  Corporation,  [1900] 
2  Q.  B.  253). 

Time  for  applying. — There  is  no  definite  time  for  applying  to  have  an 
award  remitted,  but  it  must  be  done  within  a  reasonable  time,  or  if  hot 
within  a  reasonable  time,  the  party  applying  must  show  good  grounds  that 
it  could  not  have  been  applied  for  sooner  and  within  a  reasonable  time 
(LeieesUr  v.  Glazehrook  (1879),  40  L.  T.  883  ;  Warbnrton  v.  Hadingdon 
Local  Board  (1879),  48  L.  J.  C.  P.  451). 

"Within  three  months."— The  court  has  power  to  enlarge  this  period, 
but  will  not  do  so  after  unreasonable  delay  (/«  re  Dare  Valley  Rail.  Co. 
(1869),  L.  B.  4  Ch.  554).  • 

11. — (1)  Where   an   .arbitrator   or    umpire   has    misconducted  Power  to  set 
himself,  the  court  may  remove  him.  '^^^^  *^*"* 

(2)  Where  an  arbitrator  or  umpire  has  misconducted  himself, 
or  an  arbitration  or  award  has  been  improperly  procured,  the 
court  may  set  the  award  aside. 

"Has  miflcondncted." — See  s.  25  of  the  Lands  Clauses  Consolidation 
Act,  1845,  note,  **  Restraining  arbitration,"  ante,  p.  55. 

If  the  arbitrators  have  misconducted  themselves,  application  should  be 
made  either  to  restrain  the  arbitration  or  to  have  the  award  set  aside.  Until 
set  aside,  no  proceedings  can  be  taken  to  have  the  question  determined 
{Bache  V.  BiUingham,  [1894]  1  Q.  B.  107). 

It  has  long  been  a  general  principle  of  the  courts  that  an  award  will  be 
set  aside  if  the  arbitrator  has  been  corrupt  or  partial  {^Morgan  v.  Mather 
(1792),  2  Vea.  jun.  15  ;  Tittemon  v.  Peat  (1747),  3  Atk.  529).  Even  if  the 
arbitrator  is  guilty  of  no  improper  motive,  but  does  not  conduct  the  case 
according  to  legal  rules,  it  may  be  set  aside  for  misconduct  (Fhippa  v. 
Ingram  (1835),  3  Dowl.  669  ;  Banks  v.  Banks  (1835),  1  Gale,  46)  ;  and  see 
Russell  on  "  Arbitration,"  Part  3,  chapter  9,  s.  3.  Thus,  if  an  arbitrator 
receive  evidence  or  information  from  one  party  in  the  absence  of  the  other, 
the  award  will  be  set  aside  (In  re  Gregson  and  Armstrong  {\.%Si A),  10  R.  408). 
It  is  also  misconduct  if  an  arbitrator  refuse  to  state  a  special  case  when 
reasonably  asked  for,  and  also  if  he  by  summarily  making  the  award 
endeavours  to  prevent  the  person  applying  from  going  to  court  to  obtain 
such  a  case  (In  re  Palmer  and  Ilottken,  [1898]  1  Q.  B.  131).  An  arbitrator 
is  not  liable  for  an  action  of  negligence  (see  Chambers  v.  Goldthorpe,  [1901] 
1  K.  B.  624).  Giving  evidence  on  behalf  of  one  of  the  parties  in  another 
case  is  not  misconduct  (In  re  Ifaigh  and  London  and  North  Western  Rail.  Co. 
and  Great  Western  Rail.  Co.,  [1896]  1  Q.  B.  649).  As  to  evidence  of  mis- 
conduct, see  In  re  WhiUley  and  Roberts  Arbitration,  [1891]  1  Ch.  .558. 
Refusal  to  alter  date  of  arbitration  because  a  principal  witness  was  going 
abroad  before  then,  was  held  not  to  afford  a  ground  of  removal  (Re  Whit- 
w/jrtift  and  the  Wrexham,  etc.  Rail.  Co.  (1895),  39  Sol.  J.  692). 

"The  court." — In  the  other  sections,  authority  is  given  to  a  court  or  a 
judge,  here  it  is  only  to  a  court ;  the  application  will,  therefore,  be  by 
motion  to  a  judge  in  court  or  to  a  divisional  court.  See  s.  2\,post.  By  the 
Rules  of  the  Supreme  Court,  Order  52,  r.  4,  *'  Every  notice  of  motion  to  set 
aside,  remit,  or  enforce  an  award     .     .     .     shall  state  in  general  terms  the 
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Sect.  IL      grounds  of  the  application  ;  and,  where  any  such  motion  is  founded  on 
Z —        evidence  by  affidavit,  a  copy  of  any  affidavit  intended  to  be  used  shall  be 
Note.        served  with  the  notice  of  motion." 

By  Order  52,  r.  5,  there  must  be  at  least  two  clear  days  between  the 
service  of  the  notice  of  motion  and  the  day  named  in  the  notice  for  hearing 
the  motion,  unless  the  court  or  judge  give  special  leave. 

77 wr  for  applictttion  to  net  ankle. — Order  G4,  r.  14  of  the  Rules  of  the 
Supreme  Court  provides :  ^'  An  application  to  set  aside  an  award  may  be 
nuule  at  any  time  before  the  last  day  of  the  sittings  next  after  such  award 
has  been  made  and  published  to  the  parties." 

By  r.  7  of  the  same  Order,  a  court  or  judge  has  power  to  enlarge  or 
abridge  the  time  appointed  by  these  rules,  ^'  upon  such  terms  as  the  justice 
of  the  case  may  require,  and  such  enlargement  nuty  be  ordered  although  the 
application  for  the  same  is  not  made  until  after  the  expiration  of  the  time 
appointed  or  allowed."  See  Re  (Hirer  and  Srotfs  Arhitration  (1889), 
43  Ch.  D.  310.  Leave  to  enforce  the  award  may  be  given  although  the 
time  for  setting  it  aside  has  not  expired  (Rules  of  the  Supreme  Court, 
Order  42,  r.  31a,  and  see  s.  12). 

"May  set  the  award  aside." — Generally,  as  to  setting  aside  and 
remitting  awards,  see  s.  37  of  the  Lands  Clauses  Consolidation  Act.  1845, 
and  notes  thereto,  p.  70.  As  to  remitting  awards,  see  also  s.  10  of  this 
Act,  tmpra. 

Enforcing  12,  An  award  on  a  snbmission  may,  by  leave  of  the  court  or  a 

award.  judge,  be  enforced  in  the  same  manner  as  a  judgment  or  order  to 

the  same  eflFect. 

As  to  enforcing  awards  under  the  Lands  Clauses  Acts,  see  s.  36  of  the 
Lands  Clauses  Consolidation  Act,  1845,  p.  68,  and  notes. 

"Oonrt  or  a  Judge"  or  a  master. — Rules  of  the  Supreme  Court, 
Order  54,  r.  12a,  and  see  s.  21,  p.  529.  Application  should  be  made  by 
summons  before  a  master  in  chambers.  The  applicant  must  produce 
before  the  master  the  original  award  (or  a  duplicate  thereof),  together 
with  a  copy,  both  to  be  verified  by  affidavit,  the  affidavit  to  be  intituled 
*'  In  the  matter  of  an  arbitration  between  A.B.  and  CD."  The  verified 
award  must  on  issuing  for  execution  be  filed  in  the  writ  department  of  the 
Central  Office.     See  Practice  Masters'  Rules,  20. 

*'B6  enforced." — It  is  provided  by  Rules  of  the  Supreme  Court, 
Order  42,  r.  31a,  as  follows  : 

'*  An  award  ouiy  with  the  leave  of  the  court  or  a  judge,  and  on  soch 
terms  as  may  be  just,  be  enforced  at  any  time  though  the  time  for  moring 
to  set  it  aside  has  not  elapsed.* 

As  to  the  time  for  setting  the  award  aside,  see  s.  11,  stipra. 

Generally  as  to  enforcing  judgments  or  orders,  see  Rules  of  the  Supreme 
Court,  Orders  42 — 48.  Order  42,  r.  31,  provides  that :  "  Any  judgment  or 
order  against  a  corporation  wilfully  disobeyed  may,  by  leave  of  the  court 
or  a  judge,  be  enforced  by  sequestration  against  the  corporate  property,  or 
by  attachment  against  the  directors  or  other  officers  thereof,  or  by  writ  of 
sequestration  against  their  property." 

18-17.    .    .    . 

Sections  13 — 17  deal  with  references  under  order  of  court,  and  are  not 
applicable  to  this  subject. 
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Sect.  18. 
General.  — 

18.  (1)    The   conrt   or    a  judge   may   order   that   a   writ   of  Power  to 
snbpoena  ad  testificandum  or  of  subpoena  duces  tecum  shall  issue  ^JJSdance 
to  compel  the   attendance    before  an   official   or  special   referee,  of  witness 
or  before  any  arbitrator  or  umpire,  of  a  witness  wherever  he  may  "^  J^J  ^^^ 
be  within  the  United  Kingdom.  United 

(2)  The  court  or  a  judge  may  also  order  that  a  writ  of  habeas  and  to  order 
corpus  ad  testificandum  shall  issue  to  bring  up  a  prisoner  for  habeas  corpus 
examination  before  an  official    or  special   referee,  or  before  any      '™"®* 
arbitrator  or  umpire. 

Generally  as  to  summoniDg  witnesses,  see  s.  8  and  notes  thereto,  and  see 
forms  of  sobpoena  there  set  out. 

(1)  The  power  is  given  to  courts  to  compel  the  attendance  of  witnesses 
in  courts  not  in  their  jurisdiction,  but  within  the  United  Kingdom,  by  17  & 
18  Vict.  c.  34,  amended  by  the  Judicature  Act,  1884,  s.  IG,  and  the 
procedure  under  this  section  will  be  regulated  thereby. 

Where  a  large  number  of  documents  are  produced  by  a  witness  not 
a  party  to  the  proceedings,  the  proper  course  is  for  an  adjournment  to  be 
made  to  enable  the  parties  to  ascertain  which  of  the  <locuments  are 
material.  The  parties  are  not  entitled  to  put  in  the  whole  of  the  docu- 
ments en  hlor,  or  to  ask  the  witness  to  produce  the  documents  Heriatim  and 
question  him  thereon  (In  re  MapUn  Sands  (18U4),  71  L.  T.  594). 

The  court  or  a  judge  includes  master. — Order  54,  r.  r2A,  and  s.  21.  The 
application  should  be  made  by  summons  to  a  master  in  chambers. 

Costn. — See  s.  20,  infra ^  and  s.  34  of  the  Lands  Clauses  Consolidation 
Act,  1845. 

19.  Any  referee,  arbitrator,  or  umpire  may  at  any  stage  of  Statement  of 
the  proceedings  under  a  reference,  and  shall,  if  so  directed  by  the  ^traSou!* 
court  or  a  judge,  state   in  the   form  of  a  special  case   for  the 

opinion  of  the  court  any  question  of  law  arising  in  the  course 
of  the  reference. 

Cf.  Common  Law  Procedure  Act,  1854,  s.  4,  repealed  by  this  Act. 

The  arbitrator  or  umpire  may  state  the  award  in  the  form  of  a  special 
case  (s.  7  (b),  p.  519). 

This  power  can  no  doubt  be  exercised  by  the  court  or  a  judge  in  the  case 
of  references  under  the  Lands  Clauses  Acts  (s.  24,  in/ray  and  ss.  1  and  7). 

"At  any  stage  of  the  proceedings." — This  means  until  the  proceedings 
shall  have  come  to  an  end  by  a  completed  award  (Re  Montgomery  &  Co.  and 
Liebenthal  (1898),  78  L.  T.  406).  But  if  an  order  nitti  calling  upon  the 
arbitrators  to  show  cause  why  they  should  not  be  required  to  state  a  case 
for  the  opinion  of  the  court  is  obtained,  and  the  arbitrators  draw  up  and 
sign  their  award  on  the  same  day  before  they  have  notice  of  the  order,  the 
jurisdiction  of  the  court  is  not  ousted  and  the  order  ?u8i  may  be  made 
absolute  (The  Tabernacle  Permanent  Building  Society  v.  Knight^  [1892] 
A.  C.  298).     It  would  appear,  however,  that  the  court  has  power  after  the 
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Sect.  19.      award  has  been  completed  to  remit  the  matter  under  g.  10  to  the  arbitrator. 

ordering  him  to  re-state  his  award  in  the  form  of    a  special  case  (Re  an 

Note.         Arbitration,  Kirkleiitham  Local  Bftard  and  Stockton   Water  Board,   [1893] 
1  Q.  B.  375  ;  /«  rf  Palmer  rf-  Qk  and  Honken  d-  Co,,  [181)8]  1  Q.  B.  131). 

"And  shall,  if  so  directed." — This  section  impliedly  confers  on  a  party 
to  an  arbitration  the  right  at  any  stage  of  the  proceedings  to  apply  to  the 
court  for  an  order  directing  the  arbitrator  to  state  in  the  form  of  a  special 
case  any  question  of  law  arising  in  the  course  of  the  reference.  Any 
attempt  to  prevent .  the  party  so  doing  will  be  considered  as  misconduct 
unless  the  application  be  frivolous  and  made  merely  for  the  purpose  of 
^e\&y{lHrePalmerd'Co.amlHoHkeMd'  Co.,  [1898]  1  Q.  B.  131).  The  court 
can  order  an  arbitrator  to  state  a  special  case  on  a  question  of  law  arising  in 
the  arbitration,  although  he  has  expressed  no  opinion  on  the  point  (///  rt 
SpillerH  and  Baker,  Limited,  and  H.  Leetham  d'  Sonn,  [1897]  1  Q.B.  312).  A 
special  case  will  be  ordered  as  to  the  construction  of  a  contract  (Re 
Nuttall  and  the  Lynton,  etc.  Rail.  Co.  (1899),  82  L.  T.  17). 

The  application  should  be  before  a  master  in  chambers.  Rules  of  the 
Supreme  Court,  Order  53,  r.  12a,  and  see  s.  21,  inffxi.  It  may  be  made  ej 
parte  for  a  rule  ttini  calling  upon  the  arbitrators  to  show  cause  why  they 
should  not  be  required  to  state  a  case  for  the  opinion  of  the  court  (The 
Tabernacle  Permanent  Building  Scniety  v.  Knight,  [1892]  A.  C.  298). 

The  usual  procedure  would  be  by  summons.  In  the  last  cited  case  there 
was  apparently  pressure  of  time.  The  order  directing  a  special  case  may  be 
appealed  (S.  C).  The  appeal  in  matters  of  practice  and  procedure  from 
a  judge  shall  be  to  the  Court  of  Appeal  (Judicature  (Procedure)  Act. 
1894,  8,  1  (3)). 

CoHts. — The  order  should  provide,  in  cases  where  it  is  allowable,  the 
terms  as  to  costs  as  otherwise  the  court  in  determining  a  special  case  under 
this  section  will  have  no  power  over  the  costs  (.S.  C.,  [1892]  2  Q.  B.  613). 
See  s.  20,  infra. 

Appeal  from  de-inion  on  S])erial  Cane. — It  was  decided  that  no  appeal  lay 
from  the  opinion  of  a  court  on  a  case  stated  under  this  section,  the  juri.sdic- 
tion  is  consultative  only  (In  re  Knight  and  Tabernacle  Permanent  B*iiUiing 
Sffciety,  [1892]  2  Q.  B.  013).  When  the  award  is  stated  in  the  form  of  a 
special  case  under  s.  7,  it  was  held  that  an  appeal  does  lie  (In  re  Kirkleathaw 
Local  Board  and  , "Stockton  Watertrorkn  Board,  [1893]  1  Q.  B.  375,  380).  By 
the  Supreme  Court  of  Judicature  (Procedure)  Act,  1894,  s.  1  (b),  it  is  pro- 
vided that :  No  appeal  shall  lie  without  the  leave  of  the  judge,  or  of  the 
Court  of  Appeal,  from  any  interlocutory  order  or  interlocutory  judgment 
made  or  given  by  a  judge,  except  in  certain  cases,  including  (inter  alia)  any 
order  on  a  speciiU  case  stated  under  the  Arbitration  Act,  1889. 

Procedure. — After  a  special  case  has  been  stated,  it  should  be  set  down  at 
the  Crown  Office  Department,  if  in  the  King's  Bench  Division,  or  filed  at 
the  Central  Office  after  a  judge  has  been  assigned  if  in  the  Chanceiy 
Division. 

Costs.  20»  •A.ny  order   made  under  this  Act  may  be  made  on  such 

terms  as  to  costs,  or  otlierwiso,  as  the  authority  making  the  order 
thinks  just. 

In  arbitrations  under  the  Lands  Clauses  Acts,  there  is  a  provision  for 
costs  in  s.  34  of  the  Lands  Clauses  Consolidation  Act,  1 845.  The  costs  of 
certain  orders  under  this  Act,  not  provided  for  by  that  section  would  pro- 
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bably  fall  under  the  above  s.  20,  as,  for  example,  in  the  event  of  the  pro-  Sect.  20. 

nioters  having  the  award  set  aside  as  being  improperly  obtained  under  s.  1 1         

of  the  Arbitration  Act.  Notk. 

As  to  costs  in  special  cases,  see  ss.  7  and  19,  supra. 

21.  Provision  may  from  time  to  time  be   made  by  rules  of  Exercise  of 
court  for  conferring  on  any  master,  or  other  officer  of  the  Supreme  Sm^^s  and 
Court,  all  or  any  of  the  jurisdiction  conferred  by  this  Act  on  the  ether  officers. 
court  or  a  judge. 

Order  64,  r.  12a,  of  the  Rules  of  the  Supreme  Court  provides  :  "  A 
ma.st«r  of  the  Supreme  Court  may  exercise  all  the  jurisdiction  and  powers 
conferred  upon  the  court  or  a  judge  by  the  Arbitration  Act,  1889." 

Jurisdiction  is  given  to  a  court  or  a  judge  by  ss.  1,  3 — 6,  9,  10,  12 — 17, 
and  19.  In  these  cases,  therefore,  the  procedure  will  be  by  a  sununons 
before  a  master  in  chambers. 

Section  1 1   gives  jurisdiction  to  the  court  only,  and  the  application  will     * 
then  be  by  motion  to  a  judge  in  court  or  to  a  Divisional  Court. 

22.  Any   person   who     wilfully    and    corruptly    gives    false  Penalty  for 
evidence  before  any  referee,  arbitrator,  or  umpire  shall  be  guilty  P®^!^''^- 
of  perjury,  as  if  the  evidence  had  been  given  in  open  court,  and 

may  be  dealt  with,  prosecuted,  and  punished  accordingly. 

Where  a  person  tampered  with  the  evidence  to  be  laid  before  arbitrators, 
by  altering  the  quality  of  certain  samples,  he  was  held  to  be  guilty  of  a  mis- 
demeanour at  common  law  in  having  endeavoured  to  pervert  the  due  course 
of  law  and  justice,  arbitrators  being  regarded  as  a  tribunal  administering 
public  justice,  and  it  did  not  matter  whether  or  not  the  samples  were  in 
fact  used  before  the  arbitrators  {R,  v.  Vreo/ies,  [1891]  1  Q.  B.  360). 

23.  This  Act  shall,  except  as  in  this  Act  expressly  mentioned,  Crown  to 
apply  to  any  arbitration  to  which  her  Majesty  the  Queen,  either  ^"'*«*- 
in  right  of  the  Crown,  or  of  the  Duchy  of  Lancaster  or  otherwise, 

or  the  Duke  of  Cornwall,  is  a  party,  but  nothing  in  this  Act  shall 
emix)wer  the  court  or  a  judge  to  order  any  proceedings  to  which 
her  Majesty  or  the  Duke  of  Cyornwall  is  a  party,  or  any  question 
or  issue  in  any  such  proceedings,  to  be  tried  before  any  referee, 
arbitrator,  or  officer  without  the  consent  of  her  Majesty  or  the 
Duke  of  Cornwall,  as  the  case  may  be,  or  shall  aCFect  the  law  as 
to  costs  payable  by  the  Crown. 

24-  This  Act  shall  apply  to  every  arbitration  under  any  Act  Application 
passed  before  or  after  the  commencement  of  this  Act  as  if  the  ^^/^^^  ^ 
arbitration  were  pursuant  to  a  submission,  except  in  so  far  as  this  under  statu- 
Act  is  inconsi.stent  with  the  Act  regulating  the  arbitration  or  with  ^^^^  powers. 
any  rules  or  procedure  authorised  or  recognised  by  that  Act. 
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Sect.  24. 

NOTB. 


This  Act  is  not  inoonnBtent  with  another  Act  regulating  an  arbitration  if 
it  adds  to  the  enactments  in  that  other  statute.  The  object  of  the  legislature 
was  to  add  to  the  remedies  open  to  the  parties  under  a  statutory  arbitration, 
and  the  sole  purpose  of  the  exception  in  s.  24  was  to  prevent  the  application 
of  the  powers  conferred  upon  the  court  by  this  Act  to  arbitrations  under 
any  statute  whose  provisions  either  expressly  or  by  reasonable  implication 
excluded  the  exercise  of  such  powers.  The  test  is  whether  you  can  read 
the  provisions  of  this  Act  with  the  other  without  any  conflict  between  the 
two  {Tabernacle  PermanetU  Building  Society  v.  Knight,  [1892]  A.  C.  298,  303, 
306).  As  regards  adding  to  submissions,  see  s.  25,  and  In  re  Williams  and 
Stepney,  [1891]  2  q!  B.  257. 

As  to  application  and  construction  of.  the  Act,  see  note  to  the  preamble, 
ante,  p.  513,  and  cf.  Zelrna  Gold  Mining  Co.  v.  Hoshim,  [1895]  A.  C.  100. 
p.  103. 


Saving  for  26.  This  Act  shall  not  affect  any  arbitration  pending  at  the 

arbitrations,  commencement  of  this  Act,  but  shall  apply  to  any  arbitration 
commenced  after  the  commencement  of  this  Act  under  any  agree- 
ment or  order  made  before  the  commencement  of  this  Act. 

This  Act  commenced  on  January  Ist,  1890  (s.  29). 

«  Any  atn^eement  or  order  "  is  a  larger  expression  than  a  *^  submission  " 
and  includes  it,  and  may  include  matters  which  could  not  technically  be 
described  as  submissions  {In  re  Williams  aftd  Stepney,  [1891]  2  Q.  B.  257). 

This  Act  may  add  to  a  submission  a  number  of  things  which  are  not  in 
the  submission,  unless  the  intention  that  they  should  not  be  added  is 
expressed  in  the  submission  or  the  contrary  is  provided  {S.  C.  And  see 
In  re  Wilson  and  Eastern  Counties  Navigation  Co.,  [1892]  1  Q.  B.  81). 


Repeal  26. — (1)  The  enactments  described  in  the  second  schedule  to 

this  Act  are  hereby  repealed  to  the  extent  therein  mentioned,  but 
this  repeal  shall  not  affect  anything  done  or  suffered,  or  any  right 
acquired  or  duty  imposed  or  liability  incurred,  before  the  com- 
mencement of  this  Act,  or  the  institution  or  prosecution  to  its 
termination  of  any  legal  proceeding  or  other  remedy  for  ascer- 
taining or  enforcing  any  such  liability. 

(2)  Any  enactment  or  instrument  referring  to  any  enact- 
ment repealed  by  this  Act  shjiU  be  construed  as  referring  to 
this  Act 

This  Act  was  intended  to  consolidate  and  amend.  See  note  to  the 
preamble. 

The  second  schedule  repeals  the  whole  of  9  Will.  3,  c.  15;  ss.  39 — 41  of 
3  &  4  Will.  4,  c.  42  ;  ss.  3—17  of  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125)  ;  ss.  57—59  of  the  Judicature  Act,  1873  ;  and  part 
of  s.  56  of  the  same  Act,  namely,  from  ^*  subject  to  any  rules  of  court " 
down  to  **  as  a  judgment  by  the  court,"  and  the  words  "  special  referees  or,*' 
and  88.  9 — 11  of  the  Judicature  Act,  1884. 
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27.  In  this  Act,  unless  the  contrary  intention  appears —  Sect.  27. 
"  Submission  "  means  a  written  agreement  to  submit  present  or  Definitions. 

future   differences  to   arbitration,  whether    an    arbitrator  is 
named  therein  or  not. 

"  Court "  means  her  Majesty's  High  Court  of  Justice. 

"Judge"   means  a  judge  of  her   Majesty's  High    Court    of 
Justice. 

**  Rules  of  Court "  means  the  rules  of  the  Supreme  Court  made 
by  the  proper  authority  under  the  Judicature  Acts. 

Suhmhsian, — Section  25  of  the  Lands  Clauses  Consolidation  Act,  1845, 
makes  the  appointment  of  an  arbitrator  thereunder  *^  a  submission  to  arbi- 
tration of  the  party  by  whom  the  same  shall  be  made/*  It  is  to  be  deemed 
a  submission  by  consent.  See  s.  25,  note,  *^  A  submission  to  arbitration," 
a?ite^  p.  56,  and  s.  1  of  the  Arbitration  Act. 

Judge, — By  the  Rules  of  the  Supreme  Court,  Order  54,  r.  12a,  a  master 
is  empowered  to  exercise  the  jurisdiction  and  powers  conferred  upon  the 
court  or  a  judge  by  this  Act.     And  see  s.  21,  supra. 

28.  This  Act  shall  not  extend  to  Scotland  or  Ireland.  Extent. 


29.  This  Act  shall  commence  and  come  into  operation  on  the  Commence- 
st  day  of  January,  one  thousand  eight  hundred  and  ninety.  ™®"  " 

30.  This  Act  may  be  cited  as  the  Arbitration  Act,  1889.  Short  title. 
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THE  HOUSING  OF   THE  WORKING  CLASSES 

ACT,   1890. 
(53  &  54  Vict.  c.  70.) 

An  Act  to  coiisoUdate  and  amend  tlte  Acts  relating  to  Artizans  and 
Labourers  Dwellings  and  the  Housing  of  the  Working  Classes. 

[18th  August  1890.] 

This  Act  repealed  and  consolidated  all  the  previous  Acts  dealing  with 
artizans  and  labourers'  dwellings  and  lodging-houses,  except  a  few  sections 
of  the  Housing  of  the  Working  Classes  Act,  1KH5,  wliich  amend  the  general 
sanitary  law,  and  the  Working  Classes  Dwellings  Act,  1890,  an  Act  to 
facilitate  gifts  of  land  for  dwellings  of  the  working  classes.  It  has  been 
amended  generally  by  the  Housing  of  the  Working  Classes  Act,  1894  (57  & 
58  Vict.  c.  78),  which  enables  the  local  authority  to  borrow  money  for  the 
purpose  of  purchasing  land  or  of  paying  compensation  under  Part  II.  of  this 
Act,  by  the  Housing  of  the  Working  Classes  Act,  1900  (63  &  64  Vict.  c.  59), 
post^  which  chiefly  amends  Part  III.,  and  by  the  Housing  of  tiie  Working 
Classes  Act,  1903  (3  Edw.  7,  c.  39),  poMt,  p.  636,  which  makes  several  im- 
portant modifications.  Amending  Acts  have  also  been  passed  as  regards 
Scotland  (59  &  60  Vict.  c.  31),  and  as  regards  Ireland  (56  &  57  Vict.  c.  33, 
and  59  &  60  Vict.  c.  1 1). 

The  Act  is  divided  into  seven  parts.  Part  I.  deals  with  unhealthy  areas ; 
Part  II.  with  unhealthy  dwelling-houses  ;  and  Part  III.  with  working-class 
lodging-houses  ;  Part  IV.  contains  supplemental  provisions ;  Parts  V.  and  VI. 
apply  the  Act  to  Scotland  and  Ireland  respectively  ;  and  Part  VII.  deals  with 
repeals  and  temporary  provisions.  Parts  I.,  II.,  and  III.  enable  various  local 
authorities  to  deal  with  unhealthy  houses,  and  to  provide  others,  and  for  the 
purposes  of  each  of  these  Parts  of  the  Act  land  may  be  taken  compulsorily, 
and  it  should  be  noticed  that  the  provisions  as  to  compensation  are  some- 
what different  as  regards  each  of  these  Parts  of  the  Act. 


Short  title.  \^  This  Act  may  be  cited  as  the  Housing    of    the    Working 

Classes  Act,  1890. 

PART  I. 
Unhealthy  Areas. 
DefinitionB.         2.  I"  this  Part  of  this  Act — 

The  expression  "  this  Part  of  this  Act "  includes  any  confirming 

Act,  and 
The  expression  "  the  Acts  rehiting  to  nuisances  "  means — 
As  respects  the  county  of  London  and  city  of  London,  the 
Nuisances  Removal  Acts  as  defined  by  the  Sanitary  Act, 
1866  (a),  and  any  Act  amending  these  Acts  ;  and 
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As  respects  any  urban  sanitary  district  in  England,  the  Public     Sect.  2. 

Health  Acts  ; 
and  in  the  case  of  any  of  the  above-mentioned  areas,  includes 
any  local  Act  which  contains  any  provisions  with  respect  to 
nuisances  in  that  area. 

(a)  Now  the  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  71). 
For  general  definitions  in  the  Act,  see  ss.  92  and  93,  post. 

3.  This  Part  of  this  Act   shall   not  apply  to   rural   sanitary  Application 
J-tricts.  °fi-^I- 

The  local  authority,  for  the  purposes  of  this  Part  of  the  Act,  is  in  boroughs 
and  urban  districts  the  borough  or  urban  district  council.  In  London,  in 
the  city,  it  is  now  the  Common  Council,  and  in  the  county,  ihe  London 
County  Council. 

This  Part  of  the  Act  consolidates  and  mainly  re-enacts  the  Artizans  and 
Labourers  Dwellings  Improvement  Acts  of  1875  (38  &  39  Vict.  c.  36),  of 
1879  (42  &  43  Vict.  c.  63),  and  of  1882  (45  &  46  Vict.  c.  54). 

Sclieme  hy  Local  Autliority, 

4,  5.       .    . 

Sections  4  and  5  provide  that  where  an  official  representation  is  made  by 
the  medical  officer  of  health  that  a  certain  area  is  unhealthy,  and  that  an 
improvement  scheme  should  be  made,  the  local  authority  shall,  if  satisfied  of 
the  fact,  proceed  to  make  such  a  scheme.  Any  number  of  such  areas  may 
be  included  in  one  improvement  scheme.  If  the  local  authority  do  not 
make  a  scheme,  they  must  send  a  notification  to  the  confirming  authority, 
who  may  direct  a  local  inquiry.  See  s.  10.  The  confirming  authority  may 
in  such  case  order  a  scheme,  and  compel  the  local  authority  to  carry  it  out 
(Housing  of  the  Working  Classes  Act,  1903,  s.  4).  For  definition  of  "con- 
firming authority^'  see  s.  8  (2)  of  this  Act,/7o«^,  p.  536.  If  the  representation 
affects  not  more  than  ten  houses  in  London,  the  matter  is  to  be  treated 
as  under  Part  II.  See  s.  72.  See  the  subject  discussed  fully  in  Allan's 
Housing  of  the  Working  Classes  Acts. 

6. — (1)  The  improveinont  scheme  of  a  local  authority  shall  be  Requisites  of 
accompanied  by  maps,  particulars,  and  estimates,  and  Bclleme^'"^"*^ 

(a)  may  exclude  any  part  of  the  area  in  respect  of  which  an  of  local 

official  representation   is   made,  or  include   any  neigh- *""*^^* 
bouring  lands,  if  the  local  authority  are  of  opinion  that 
such  exclusion  is  expedient  or  inclusion  is  necessary  for 
making  their  scheme  efficient  for  sanitary  purposes  ;  and 

(b)  may  provide  for  widening  any  existing  approaches  to  the 

unhealthy  area  or  otherwise  for  opening  out  the  same 
for  the  purposes  of  ventilation  or  health  ;  and 

(c)  shall  provide  such  dwelling  accommodation,  if  any,  for  the 

working  classes  displaced  by  the  scheme  as  is  required  to 
comply  with  this  Act ;  and 

(d)  shall  provide  for  proper  sanitary  arrangements. 
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Sect.  6.  (2)  The   scheme  shall   distinguish  the   lands  proposed  to   be 

taken  compnlsorily. 

(3)  The  scheme  may  also  provide  for  the  scheme  or  any  purt 
thereof  being  carried  out  and  effected  by  the  person  entitled  to 
the  first  estate  of  freehold  in  any  property  comprised  in  the 
scheme  or  with  the  concnrrence  of  such  person,  under  the  su[)erin- 
tendence  and  control  of  the  local  authority,  and  upon  such  t«rms 
and  conditions  to  be  embodied  in  the  scheme  as  may  be  agreed 
upon  between  the  local  authority  and  such  person. 


etc — Instmctions  as  to  what  are  required  are  published  annually 
by  the  Local  Government  Board  in  August. 

*^  Neighbouring  lands" — These  lands  should  be  distinguished  in  the  scheme 
from  the  unhealthy  area,  as,  by  s.  21,  the  compensation  payable  in  respect 
of  premises  situated  within  an  unhealthy  area  is  to  be  determined  according 
to  the  principles  there  laid  down.  Neighbouring  lands  are  probably  to 
be  valued  according  to  the  principles  laid  down  under  the  Lands  Clauses 
Act  (see  note  to  s.  63,  a^Uey  p.  96),  and  under  s.  21  (1),  infra^  p.  542. 
They  may  be  taken  compnlsorily  if  included  among  the  lands  proposed 
to  be  taken  compnlsorily. 

^'  Working  cltMses  dispUicedy — Section  11  requires  that  an  improvement 
scheme  shall  in  London  provide  for  the  accommodation  of  at  least  as  many 
persons  of  the  working  class  as  may  be  displaced  in  the  area  comprised 
therein.  The  accommodation  may  be  in  the  vicinity,  and  not  within  the 
area.  The  confirming  authority  may  dispense  with  this  proviso  in  certain 
cases,  and  may  allow  the  accommodation  to  be  provided  at  a  distance  from 
the  area,  and  out  of  London  such  acconunodation  need  only  be  provided  if 
the  confirming  authority  so  require. 

By  s.  23,  the  local  authority  may  appropriate  any  land  belonging  to 
them  for  this  purpose,  or  purchase  it  by  agreement.  The  land  may  also  be 
purchased  for  this  purpose  under  Part  III. 

As  to  the  effect  upon  the  power  to  take  land  of  a  proviso  in  a  special 
Act  that  the  local  authority  shall  prove  that  such  acconunodation  has  been 
provided  elsewhere,  see  Spettcer  v.  Metropolitan  Board  of  Works  (1882), 
22  Ch.  D.  142. 

^^  The  first  estate  of  freehold." — As  to  the  execntion  of  the  scheme,  see 
s.  12,  infta;  and  as  to  the  local  authority  contracting  with  the  owner 
of  the  first  estate  of  freehold  to  carry  out  the  scheme,  see  sub-s.  (6)  of  that 
section. 

Confirmation  of  Scheme. 

Publication         "Jf.  Upon  the  completion  of  an  improvement  scheme  tlie  local 

of  notices.  ,i       . .       in 

authority  shall — 

(a)  Publish,  during  three  consecutive  weeks  [in  the  month  of 

September^  or   October^  or  November,']  in  some  one  and 

the   same  newspaper  circulating  within  the   district  of 

the   local  authority,  an  advertisement  stating  the   fact 

of  a  scheme  having  been  made,  tlie  limits  of  the  area 

comprised  therein,  and  naming  a  place  within  such  area 

or  in  the  vicinity  thereof  where  a  copy  of  the  scheme 

may  bo  seen  at  all  reasonable  hours  ;  and 
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(b)  [During  the  month  next  following  the  month  in  which  such      Sect.  7. 

advertiBement  is  published^  serve  a  notice  on  every  owner 
or  repnted  owner,  lessee  or  reputed  lessee,  and  occupier 
of  any  lands  proposed  to  be  taken  compulsorily,  so 
far  as  such  persons  can  reasonably  be  ascertained,  stating 
that  such  lands  are  proposed  to  be  taken  compulsorily 
for  the  purpose  of  an  improvement  scheme,  and  in  the 
case  of  any  owner  or  reputed  owner,  lessee  or  reputed 
lessee,  requiring  an  answer  stating  whether  the  person 
so  served  dissents  or  not  in  respect  of  taking  such  lands  ; 

(c)  Such  notice  shall  be  served  — 

(i)  By  delivery  of  the  sjime  personally  to  the  person 
required  to  be  served,  or  if  such  person  is  absent 
abroad,  or  cannot  be  found,  to  his  agent,  or  if  no 
agent  can  be  found,  then  by  leaving  the  same  on 
the  premises  ;   or, 

(ii)  By  leaving  the  same  at  the  usual  or  last  known  place 
of  abode  of  such  person  as  aforesaid  ;  or, 

(iii)  By  post  addressed  to  the  usual  or  last  known  place 
of  abode  of  such  person. 

(d)  One  notice  addressed  to  the  occupier  or  occupiers  without 

naming  him  or  them,  and  left  at  any  house,  shall  be 
deemed  to  be  a  notice  served  on  the  occupier  or  on  all 
the  occupiers  of  any  such  house. 

"  The  local  authority  fihall  puhlishy — In  paragraph  (a)  the  words  "  in  the 
month  of  September,  or  October,  or  November  "  are  to  be  omitted  (Housing 
of  the  Working  Classes  Act,  1903,  s.  5(1),  post), — In  assessing  the  com- 
pensation for  premises  under  this  Part  of  the  Act,  any  addition  to  or  im- 
provement of  the  premises,  except  for  repair,  made  after  the  date  of  this 
publication  shall  not  be  included  (s.  21  (1),  supra), 

*'  Serve  a  noticed — The  words  in  italics  in  paragraph  (b)  are  repealed,  and  for 
them  are  substituted  the  words  **  During  the  thirty  days  next  following  the  date 
of  the  last  publication  of  the  advertisement"  (Housing  of  the  Working  Classes 
Act,  1903,  s.  5  [2)^  post). — There  is  a  provision  similar  to  paragraph  (b)  in 
8. 176  (2)  of  the  Public  Health  Act,  1875,  ante,  p.  458.  Under  that  section  it  has 
been  held  that  such  a  notice  creates  no  legal  relationship  between  the  parties,  as 
a  notice  to  treat  does  under  s.  18  of  the  Lands  Clauses  Consolidation  Act,  1845 
(Burges  v.  Bristol  Sanitary  Authority  (1886),  50  J.  P.  455)  ;  and  such  notice 
does  not  affect  the  right  of  an  owner  as  against  adjoining  owners  who  may 
interfere  with  his  easements  before  his  premises  are  taken  (^Dye  v.  Fatman 
(1 897),  62  J.  P.  135)  ;  and  as  to  the  effect  of  a  notice  to  treat,  see  aide.  p.  35. 
Notices  need  not  be  served  on  persons  who  have  easements  over  the  land 
proposed  to  be  taken  (Svcainston  v.  Finn  and  Metropolitan  Board  of  Works 
(1883),  48  L.  T.  634  ;  Badham  v.  Manis  (1881),  45  L.  T.  579).  As  the 
owner,  however,  by  s.  21,  is  not  entitled  to  compensation  for  any  addition 
or  improvement  made  to  his  property,  except  in  the  way  of  repair,  after  the 
publication  mentioned  in  this  section,  it  would  appear  that  his  rights  are  to 
some  extent  affected.  The  notice  that  would  correspond  to  the  notice 
to  treat  is  apparently  that  mentioned  in  Article  6,  sub-s.  (2),  of  the  Second 
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Sect.  7.       Schedule.     See  Wilkhis  v.  Mayor  of  Birmingham  (1883),  25  Ch.  D.  78. 

a  case  under  the  Bomewhat  similar  provision  in  the  schedule  to  the  Artizans 

Note.  Dwellings  Improvement  Act,  1875,  which  was  afterwards  amended  to  the 
present  form.  Section  21  states  the  time  at  which  the  interests  are  to 
be  valued. 

As  to. forms  of  notices  and  advertisements,  see  s.  27,  infra  ;  and  as  to 
dispensing  with  notices,  see  s.  28. 

Making  and  8« — (1)  Upon  compliance  with  the  foregoing  provisions  with 
of "  mvUional  '"^^P®^*'  *^  ^^®  publication  of  an  advertisement  and  the  service 
order.  of  notices,  the  local  authority  shall  present  a  petition,  if  it  relates 

to  any  part  of  the  county  or  city  of  London,  to  a  Secretary 
of  State,  and  if  it  relates  to  any  other  place,  to  the  Local  Govern- 
ment Board,  praying  that  an  order  may  be  made  confirming  such 
scheme. 

(2)  The  petition  shall  \>e  accompanied  by  a  copy  of  the  scheme, 
and  shall  state  the  names  of  the  owners  or  reputed  owners,  lessees 
or  reputed  lessees,  who  have  dissented  in  respect  of  the  tiiking 
their  lands,  and  shall  be  supported  by  such  evidence  as  the 
Secretary  of  State  or  Local  Government  Board,  according  to  the 
circumstances  of  the  case  (in  this  Part  of  this  Act  referred  to  as 
the  confirming  authority),  may  from  time  to  time  require. 

(3)  If,  on  consideration  of  the  petition  and  on  proof  of  the 
publication  of  the  projwr  advertisements  and  the  service  of  the 
proi)er  notices,  the  confirming  authority  think  fit  to  proceed  with 
the  case,  they  shall  direct  a  local  inquiry  to  be  held  in,  or  in 
the  vicinity  of,  the  area  comprised  in  the  scheme,  for  the  purpose 
of  ascertaining  the  correctness  of  the  official  representation  made 
as  to  the  area  and  the  sufficiency  of  the  scheme  provided  for  its 
improvement,  and  any  local  objections  to  be  made  to  such  scheme. 

(4)  After  receiving  the  report  made  u{)on  such  inquiry,  the 
confirming  authority  may  make  a  provisional  order  declaring  the 
limits  of  the  area  comprised  in  the  scheme  and  authorising  such 
scheme  to  be  carried  into  execution. 

(5)  Such  provisional  order  may  be  made  either  absolutely  or 
with  such  conditions  and  modifications  of  the  scheme  as  the 
confirming  authority  may  think  fit,  so  that  no  addition  be  made 
to  the  lands  proposed  in  the  scheme  to  bo  taken  compulsorily,  and 
it  shall  be  the  duty  of  the  local  authority  to  serve  a  copy  of  any 
provisional  order  so  made  in  the  manner  and  upon  the  persons  in 
which  and  upon  whom  notices  in  respect  of  lands  projwsed  to  he 
taken  compulsorily  are  required  by  this  Part  of  this  Act  to  be 
served,  except  tenants  for  a  month  or  a  less  period  than  a  month. 

(6)  A  provisional  order  made  in  pursuance  of  this  section  shall 
not  be  of  any  validity  unless  and  until  it  has  been  confirmed  by 
Act  of  ParUament  ;   and  it  shall  be  lawful   for  the  confirming 
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authority,  as  soon  as  conveniently  may  be,  to  obtain  such  con-     Sect.  8. 
firmatiou,  and  any  Act  confirming  any  provisional  order  made  in 
pursuance  of  this  Part  of  this  Act,  with  such  modificiitions  as  may 
seem  fit  to  Parliament,  shall  be  a  Public  General  Act  of  Parliament, 
and  is  in  this  Part  of  this  Act  referred  to  as  the  confirming  Act. 

(7)  The  confirming  authority  may  make  such  order  as  they 
think  fit  in  favour  of  any  person  whose  lands  were  proposed  by 
the  scheme  to  be  taken  compulsorily  for  the  allowance  of  the 
reiisonable  costs,  charges,  and  expenses  properly  incurred  by  him 
in  opposing  such  scheme. 

(8)  All  costs,  charges,  and  expenses  incnrred  by  the  confirming 
authority  in  relation  to  any  provisional  order  under  this  Part  of 
this  Act  shall,  to  such  amount  as  the  confirming  authority  think 
proper  to  direct,  and  all  costs,  charges,  and  exi)enses  of  any  person 
to  such  amount  as  may  be  allowed  to  him  by  the  confirming 
authority  in  pursuance  of  the  aforesaid  power,  shall  be  deemed  to 
be  an  expense  incnrred  by  the  local  authority  under  this  Part 
of  this  Act,  and  shall  be  paid  to  the  confirming  authority  and  to 
such  person  respectively,  in  such  manner  and  at  such  times  and 
either  in  one  sum  or  by  instalments  as  the  confirming  authority 
may  order,  with  power  for  the  confirming  authority  to  direct 
interest  to  be  paid  at  such  rate  not  exceeding  five  pounds  in  the 
hundred  by  the  year  as  the  confirming  authority  may  determine, 
upon  any  sum  for  the  time  being  due  in  respect  of  such  costs, 
charges,  and  expenses  as  aforesaid. 

(9)  Any  order  made  by  the  confirming  authority  in  pursuance 
of  this  section  may  be  made  a  rule  of  a  superior  court,  and  be 
enforced  accordingly. 

'*"  Confirming  authority ^ — Sub-sections  (1)  and  (2)  define  the  expression 
"confirming  authority"  which  is  frequently  used  throughout  this  Part. 
Under  s.  2  of  the  Housing  of  the  Working  Classes  Act,  1903,  any  powers 
and  duties  of  a  secretary  of  state  may  be  transferred  to  the  Local  Govern- 
ment Board  by  an  order  in  council. 

Proviniomil  Order. — The  order  need  not  now  be  confirmed  by  Parliament 
in  certain  cases  mentioned  in  s.  5  (2)  of  the  Housing  of  the  Working 
Classes  Act,  1903,  post.  The  confirming  authority  have  also  power  to  modify 
schemes  to  meet  objections  before  confirmation  (s.  6  of  same  Act,  post). 

9.    .    .    . 

By  s.  9,  if  a  bill  is  referred  to  a  committee  of  Parliament,  the  committee 
has  power  to  give  costs  to  either  party  as  they  may  think  just. 
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12. — (1)  When  the  confirming  Act  authorising  any  improve-  Duty  of  local 
ment  scheme  of  a  local  authority  under  this  Part  of  this  Act  has  ^^y  gcheme 
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8*ct^l2.     been  passed  by  Parliament,  it  shall  be  the  duty  of  that  authority 
when  con-       to  take  steps  for  purchasing  the  lands  required  for  the  scheme, 
execution^    and  otherwise  for  carrying  the  scheme  into  execution  as  soon  as 
practicable. 

(2)  They  may  sell  or  let  all  or  any  |)art  of  the  area  comprised 
in  the  scheme  to  any  purchasers  or  lessees  for  the  purpose  and 
under  the  condition  that  such  purchasers  or  lessees  will,  as  respects 
the  land  so  purchased  by  or  leased  to  them,  carry  the  scheme  into 
execution  ;  and  in  particular  they  may  insert  in  any  grant  or 
lease  of  any  part  of  the  area  provisions  binding  the  grantee  or 
lessee  to  build  thereon  as  in  the  grant  or  lease  prescribed, 
and  to  maintain  and  repair  the  buildings,  and  prohibiting 
the  division  of  buildings,  and  any  addition  to  or  alteration 
of  the  character  of  buildings  without  the  consent  of  the  local 
authority,  and  for  the  re-vesting  of  the  land  in  the  local  authority, 
or  their  re-entry  thereon,  on  breach  of  any  provision  in  the  grant 
or  lease. 

(3)  The  local  authority  may  also  engage  with  any  body  of 
trustees,  society,  or  person,  to  carry  the  whole  or  any  part  of  such 
scheme  into  eflFect  upon  such  terms  as  the  local  authority  may 
think  expedient,  but  the  local  authority  shall  not  themselves,  with- 
out the  express  approval  of  the  confirming  authority,  undertake 
the  rebuilding  of  the  houses  or  the  execution  of  any  part  of  the 
scheme,  except  that  they  may  take  down  any  or  all  of  the  buildings 
upon  the  area,  and  clear  the  whole  or  any  part  thereof,  and  may 
lay  out,  form,  pave,  sewer,  and  complete  all  such  streets  upon 
the  land  purchased  by  them  as  they  may  think  fit,  and  all  streets 
so  laid  out  and  completed  shall  thenceforth  be  public  streets, 
repairable  by  the  same  authority  as  other  streets  in  the  district. 

(4)  Provided  that  in  any  grant  or  lease  of  any  part  of  the  area 
which  may  be  appropriated  by  the  scheme  for  the  erection  of 
dwellings  for  the  working  classes  the  local  authority  shall  impose 
suitable  conditions  and  restrictions  as  to  the  elevation,  size,  and 
design  of  the  houses,  and  the  extent  of  the  accommodation  to  be 
afforded  thereby,  and  shall  make  due  provision  for  the  maintenance 
of  proper  sanitary  arrangements. 

(5)  If  the  local  authority  erect  any  dwellings  out  of  funds  to  be 
provided  under  this  Part  of  this  Act,  they  shall,  unless  the  confirm- 
ing authority  otherwise  determine,  sell  and  dispose  of  all  such 
dwellings  within  ten  years  from  the  time  of  the  completion  thereof. 

(6)  The  local  authority  may,  where  they  think  it  expedient  so 
to  do,  without  themselves  acquiring  the  land,  or  after  or  subject 
to  their   acquiring  any  part  thereof,   contract  with  the  person 
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entitled  to  the  first  estate  of  freehold  in  any  land  comprised  in  an     Sect.  12. 
improvement  scheme  for  the  carrying  of  the  scheme  into  eflFect  by 
him  in  respect  of  such  land  (a). 

(a)  The  scheme  may  provide  for  this  to  be  done.     See  s.  6  (3). 

13,  If  within  five  years  after  the  removal  of  any  buildings  on  Completion 
the  land  set  aside  by  any  scheme  authorised  by  a  confirming  Act  ^J^^f™ 
as  sites  for  working   men's   dwellings,  the  local  authority  have  by  local 
failed  to  sell  or  let  such  land  for  the  purposes  prescribed  by  the  *"**^«>rity. 
scheme,  or  have  failed  to  make  arrangements  for  the  erection  of 
the  said  dwellings,  the  confirming  authority  may  order  the  said 
land  to  be  sold  by  public  auction  or  public  tender,  with  full  power 
to  fix  a  reserve  price,  subject  to  the  conditions  imposed  by  the 
scheme,  and  to  any  modifications  thereof  which  may  be  made  in 
pursuance  of  this  Part  of  this  Act,  and  to  a  special  condition  on 
the  part  of  the  purchaser  to  erect  upon  the  said  land  dwellings  tor 
the  working  classes,  in  accordance  with  plans  to  be  approved  by 
the  local  authority,  and  subject  to  such  other  reservations  and 
regulations  as  the  confirming  authority  may  deem  necessary. 

The  period  within  which  the  compulsory  powers  may  be  exercised  is  three 
years  from  the  passing  of  the  confirming  Act.  See  s.  20,  infra ;  and  see 
&  123  of  the  Lands  Clauses  Consolidation  Act,  1845,  antCj  p.  249. 


14.  The  local  authority  shall,  not  less  than  thirteen  weeks  Notice  to 
before  taking  any  fifteen  houses  or  more,  make  known  their  inten-  occwpiers  by 
tion  to  take  the  same  by  placards,  handbills,  or  other  general 
notices  placed  in  public  view  upon  or  within  a  reasonable  distance 
of  such  houses,  and  the  locsil  authority  shall  not  take  any  such 
houses  until  they  have  obtained  a  certificate  of  a  justice  of  the 
peace  tliat  it  has  been  proved  to  his  satisfaction  that  the  local 
authority  have  made  known,  in  manner  required  by  this  section, 
their  intention  to  take  such  houses. 

See  also  the  provision  as  to  giving  notice  of  the  appointment  of  an 
arbitrator  by  placards  and  handbills  in  Article  6  of  the  schedule,  post. 

As  to  the  meaning  of  ''  taking,"  see  Spencer  v.  Metrojwlitan  Board  of  Works 
(1882),  22  Ch.  D.  142,  a  case  under  a  smiilar  provision  in  a  local  Act. 

16, — (1)  The  confirming  authority,  on  application  from  the  Power  of 
local  authority,  and  on  its  being  proved  to  their  satisfaction  that  confirmiug 
an  improvement  can  be  made  in  the  details  of  any  scheme  autho-  to  modify 
rised   by  a  confirming  Act,  may  permit   the   local  authority  to  authorised 
modify  any  part  of  their  improvement   scheme  which   it  may 
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Sect.  15.  appear  inoxpodiont  to  carry  into  execution,  but  any  part  of  the 
scheme  resjK^cting  the  [)rovision  of  dwelling  accommodation  for 
I)ersons  of  the  working  class,  when  so  modified,  shall  be  such  as 
might  have  been  inserted  in  the  original  scheme. 

(2)  A  statement  of  any  modifications  permitted  to  be  made  in 
any  part  of  an  improvement  scheme  in  pursuance  of  this  section 
shall  be  laid  by  the  confirming  authority  before  both  Houses  of 
Parliament  as  soon  as  practicable  after  the  permission  is  given,  if 
Parliament  be  then  sitting,  and  if  not,  within  one  month  after  the 
next  meeting  of  Parliament. 

Provided  always,  that  if  such  modification  requires  a  larger 
public  expenditure  than  that  sanctioned  by  the  former  scheme,  or 
the  taking  of  any  property  otherwise  than  by  agreement,  or  aflFects 
injuriously  other  property  in  a  m«anner  different  to  that  proposed 
in  the  former  scheme  without  the  consent  of  the  owner  and 
occupier  of  any  such  property,  the  modification  must  be  made  by 
a  provisional  order  to  be  confirmed  by  Act  of  Parliament  in  the 
manner  provided  by  this  Part  of  this  Act  on  the  completion  of  an 
improvement  scheme. 

For  definition  of  confirming  authority,  see  s.  ft  (1),  (2). 
As    to    modification  of  scheme   pending  sanction,  see  Housing  of  the 
Working  Classes  Act,  MKKJ,  s.  6,  iwst,  p.  638. 

16-19.    .    .    . 

Sections  Ifi — lU  provide  for  inquiries  to  be  held  by  the  confirming  autho- 
rity as  to  unhealthy  areas,  on  the  application  of  twelve  or  more  ratepayers, 
if  the  medical  officer  make  default  in  respect  thereof. 

Acijuisition  of  LaiuL 

AcquiBition         20.  The  clanses  of  the  Lands  ('lauses  Acts,  with  respect  to  the 
of  land.  purchase  and  taking  of  lands  otherwise  than  by  a^ijreement  shall 

not,  except  to  the  ex  Unit  set  forth  in  the  Second  Schedule  to  this 
Act,  apply  to  any  lands  taken  in  pursuance,  of  this  Part  of  this 
Act,  but  save  as  aforesaid  the  said  Lands  Clauses  Acts,  as  amended 
by  the  provisions  contained  in  the  said  schedule,  shall  regulate  aod 
apply  to  the  purchase  and  taking  of  lands,  and  shall  tor  that  piir- 
[)oso  be  deemed  to  form  part  of  this  Part  of  this  Act  in  the  same 
manner  as  if  they  were  enacted  in  the  body  thereof;  subject  to  the 
provisions  of  this  Part  of  this  Act  and  to  the  provisions  following ; 
that  is  to  say, 

(i)  This  Part  of  this  Act  shall  authorise  the  taking  by  agree- 
ment of  any  lands  which  the  local  authority  may  require 
for  the  purpose  of  carrying  into  effect  the  scheme  autho- 
rised by  any  confirming  Act,  but  it  shall  authorise  the 
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taking  by  the  exercise  of  any  compulsory  powers  of  Sect.  20. 
such  lands  only  as  are  proposed  by  the  scheme  in  the 
confirming  Act  to  be  taken  compulsorily  : 
(ii)  In  the  construction  of  the  Lands  Clauses  Acts,  and  the 
provisions  in  the  Second  Schedule  to  this  Act,  this  Part 
of  this  Act  shall  be  deemed  to  be  the  special  Act,  and 
the  local  authority  shall  be  deemed  to  be  the  promoters 
of  the  undertaking ;  and  the  period  after  which  the 
powers  for  the  compulsory  purcfiase  or  taking  of  lands 
shall  not  be  exercised  shall  be  three  years  after  the 
passing  of  the  confirming  Act. 

Cf.  the  repealed  provision  in  s.  19  of  the  Artizans  and  Labourers  Dwell- 
ing8  Improvement  Act,  1875. 

"With  respect  to  the  purchase/*  etc. — The  words  "  with  respect  to  the 
purchase  and  taking  of  lands  otherwise  than  by  agreement,"  form  the  heading 
to  8s.  16 — fiH  of  the  Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  26.  These 
sections  are  only  incorporated  to  the  extent  set  forth  in  the  Second  Schedule. 
All  the  other  clauses  are  incorporated  as  amended  by  the  same  schedule. 

Section  133,  which  requires  the  promoters  of  an  undertaking  to  make 
good  the  deficiency  in  the  poor*s  rate  and  land  tax,  is,  therefore,  incorporated, 
and  the  local  authority  must  make  good  that  deficiency  {Ve^inj  of  St. 
Leoiianly  Shoredilch  v.  London  County  CV»«wci7  (1895),  1 1  T.  L.  B.  420,  reported 
on  another  point  in  [  1895]  2  Q.  B.  104  ;  and  see  notes  to  s.  1 33,  ante,  p.  265). 

Similarily,  it  was  held  under  the  same  provisions  in  s.  19  of  the  Artizans 
and  Labourers  Dwellings  Improvement  Act,  1875,  that  s.  I2l  of  the  Lands 
Clauses  Consolidation  Act,  1845,  which  deals  with  tenants  having  no  greater 
interest  than  from  year  to  year,  was  incorporated  in  that  Act  ( Wilkins  v. 
Matjor  of  Birmimjham  (1883),  25  Ch.  D.  78). 

Section  78,  jjonl^  provides  that  tenants  whose  contract  of  tenancy  is  for 
leas  than  a  year,  may  receive  an  allowance  for  the  expenses  of  removal. 

As  s.  68  is  not  incorporated,  there  is  no  general  provision  giving  compen- 
sation for  injurious  affection  to  land  when  no  land  has  been  taken. 
Section  22  of  this  Act,  however,  provides  for  the  giving  of  compensation 
in  respect  of  the  extinction  of  rights  of  way  and  other  rights  or  easements 
over  the  land  taken.     See  note  thereto,  infra^  p.  544. 

"Provisions  contained  in  the  said  schedule." — The  schedule,  besides 
providing  a  method  of  assessing  the  compensation  different  from  that  under 
the  Lands  Clauses  Acts,  gives  the  arbitrator  power  to  apportion  rentcharges 
and  rents  payable  in  respect  of  leases  (Article  11).  Ho  is  also  given  power 
to  settle  the  compensation  in  respect  of  omitted  interests  (Article  13). 

Section  92  of  the  Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  219,  which 
provides  that  a  person  shall  not  be  required  to  sell  a  part  only  of  any  house, 
building,  or  manufactory,  is  amended  for  the  purposes  of  this  Act,  and  the  local 
authority  will  not  be  obliged  to  purchase  the  whole  if  the  arbitrator  decide 
that  part  can  be  taken  without  material  damage  to  the  whole  (Article  1 2). 

Articles  14 — 23  deal  with  the  payment  of  purchase-money. 

Articles  24  and  25  deal  with  entry  upon  lands  before  the  settlement  of 
the  compensation,  and  certain  provisions  other  than  those  in  s.  85  of  the 
Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  205. 

"  The  »f)€c'ial  Arty — As  "  this  Part  of  this  Act "  is  to  be  deemed  the 
special  Act,  it  should  be  noted  that  s.  2  provides  that  the  expression  ''  this 
Part  of  this  Act  '*  includes  any  confirming  Act. 
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^^ct2L        21. — (1)  Whenever  the  compensation   payable  in  respect   of 

.  .      _    any  lands  or  of  any  interests  in  any  lands  proposed  to  be  taken 

viflion  as  to     compulsorily  in  pursuance  of  this  Part  of  this  Act  requires  to  be 

compensa-        assessed— 
tion. 

(a)  The  estimate  of  the  value  of  such  lands  or  interests  shall  be 

based  upon  the  fair  market  value,  as  estimated  at  the 
time  of  the  valuation  being  made  of  such  lands,  and  of 
the  several  interests  in  such  lands,  due  regard  being  had 
to  the  nature  and  then  condition  of  the  property,  and  the 
probable  duration  of  the  buildings  in  their  existing  state, 
and  to  the  state  of  repair  thereof,  without  any  additional 
allowance  in  respect  of  the  compulsory  purchase  of  an 
area  or  of  any  part  of  an  area  in  respect  of  which  an 
official  representation  has  been  made,  or  of  any  lands 
included  in  a  scheme  which,  in  the  opinion  of  the 
arbitrator,  have  been  so  included  as  falling  under  the 
description  of  property  which  may  be  constituted  an 
unhealthy  area  under  this  Part  of  this  Act  ;  and 

(b)  In  such  estimate  any  addition  to  or  improvement  of  the 

property   made   after  the   date   of    the    publication   in 

pursuance  of  this  Part  of  this  Act  of  an  advertisement 

stating  the  fact  of  the  improvement  scheme  having  been 

made  shall  not  (unless  such  addition  or  improvement 

was  necessary  for  the  maintenance  of  the  property  in  a 

proper  state  of  repair)  be  included,  nor  in  the  case  of 

any   interest    acquired    after   the   said   date    shall  any 

8e})arate  estimate  of  the  value  thereof  be  made  so  as  to 

increase  the  amount  of  compensation  to  be  paid  for  the 

lands ;  and 

(2)  On    the   occasion   of  assessing   the   compensation  payable 

under    any   improvement    scheme  in   respect  of   any   house   or 

premises    situate   within    an   unhealthy  area  evidence   shall   be 

receivable  by  the  arbitrator  to  prove — 

(1st)  That  the  rental  of  the  house  or  premises  was  enhanced 
by  reason  of  the  same  bt»ing  used  for  illegal  purposes  or 
being  so  overcrowded  as  to  be  dangerous  or  injurious  to 
the  health  of  the  inmates  ;  or 
(2ndly)  That  the  house  or  premises  are  in  such  a  condition 
as  to  be  a  nuisance  within  the  meaning  of  the  Acts 
relating  to  nuisances,  or  are  in  a  state  of  defective 
sanitation,  or  are  not  in  reasonably  good  repair  ;  or 
(3rdly)  That  the  house  or  premises  are  unfit,  and  not  reason- 
ably capable  of  being  made  fit,  for  human  habita- 
tion ; 
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and,   if  the  arbitratx)r  is   satisfied   by   sach   evidence,  then  the     Sect.  21. 
compensation — 

(a)  Shall  in  the  first  case  so  far  as  it  is  based  on  rental  be 

based  on  the  rental  which  would  have  been  obtainable  if 
the  house  or  premises  were  occupied  for  legal  purposes  and 
only  by  the  number  of  persons  whom  the  house  or  premises 
were  under  all  the  circumstances  of  the  case  fitted  to 
accommodate  without  such  overcrowding  as  is  dangerous 
or  injurious  to  the  health  of  the  inmates  ;  and 

(b)  Shall  in  the  second  case  be  the  amount  estimated  as  the 

value  of  the  house  or  premises  if  the  nuisance  had  been 
abated,  or  if  they  had  been  put  into  a  sanitary  condition, 
or  into  reasonably  good  repair,  after  deducting  the  esti- 
mated expense  of  abating  the  nuisance,  or  putting  them 
into  such  condition  or  repair,  as  the  case  may  be ;   and 

(c)  Shall  in  the  third  case  he  the  value  of  the  land,  and  of  the 

materials  of  the  buildings  thereon. 

"  Requires  to  be  assessed" — It  is  the  amount  that  is  to  be  assessed.  As 
in  other  cases,  the  arbitrator  has  no  jurisdiction  to  decide  as  to  the 
claimant's  legal  right  to  compensation  ( Wilkim  v.  Mayor  of  Birmingham 
(1883),  25  Oh.  D.  78).  And  see  note  to  s.  23  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  atUey  p.  50. 

"  Without  any  additional  allowance.  "—There  is  no  provision  in  the 
Iiands  Clauses  Acts  requiring  that  any  additional  allowance  shall  be  given 
in  respect  of  compulsory  purchase,  nor  is  there  any  legal  decision  to  that 
efifect.  Surveyors,  however,  *in  determining  the  compensation  have  been  in 
the  habit  of  adding  a  certain  percentage  to  the  amount  ascertained  as  the 
value  of  the  property  when  calculated  from  tables  commonly  in  use,  and 
this  addition  has  been  made  for  what  has  been  loosely  called  compulsory 
purchase.  Strictly,  the  law  has  nothing  to  do  with  the  way  in  which  an 
arbitrator  arrives  at  the  amount.  Its  function  is  to  define  the  subject  to  be 
aaaessed.  Most  probably,  the  extra  percentage  added  by  surveyors  to  what 
they  calculated  as  the  ordinary  market  value  was  added,  because  in  arriving 
at  the  ordinary  value,  the  person  in  possession,  who  may  be  anxious  to 
remain  in  possession,  is  not  regarded  as  a  possible  purchaser.  The  market 
value  thus  obtained  is  the  value  to  a  person  desiring  to  sell.  The  true 
market  value  in  the  case  of  a  compulsory  purchase  can  only  be  ascertained 
by  contemplating  the  owner  as  a  possible  purchaser,  and  considering  the 
price  he  would  pay  to  remain  in  possession.  The  intention  of  this  section 
would  appear  to  be  that  the  owner  is  to  receive  the  market  value  calculated 
upon  the  principle  that  he  is  desirous  to  sell  the  property.  The  question  as 
to  whether  any  extra  sum  ought  to  be  given  on  compulsory  purchase  under 
the  Lands  Clauses  Acts  was  raised,  but  not  decided,  in  Jervis  v.  Newcastle 
and  Gateshead  WaUr  Co,  (1897),  13  T.  L.  B.  14,  312  ;  but  the  true  measure 
of  compensation  under  these  Acts  is  the  value  of  the  land  to  the  owner,  and 
this  may  in  cases  be  quite  independent  of  the  market  value. 

Under  this  section  it  has  been  held  that  in  ascertaining  the  compensation 
to  be  paid  to  the  lessors  of  a  tied  public-house,  taken  under  a  scheme,  the 
covenant  tying  the  house  must  be  taken  into  consideration  in  calculating  the 
market  value  (/n  re  Chandler's  Wiltshire  Brewery  Co,,  Limited,  and  the  London 
County  Council,  [1903]  1  K.  B.  569). 

This  method  of  ascertaining  the  market  value  extends,  it  would  appear, 
only  to  land   within  the  ■  unhealthy  area,  and  not  to  neighbouring  lands, 
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Sect  21. 

Note, 


Extinction 
of  rightB  of 
way  and 
other  cane- 
nients. 


which  may  be  taken  for  the  purpoeea  of  the  scheme,  as  to  which,  see  s.  6,  aHte, 
p.  03.  Under  the  similar  provision  in  the  Artizans  and  Labourers  Dwellings 
Improvement  Act,  1875,  s.  19  (2),  it  was  held  in  an  Irish  case  that  as  to 
premises  not  situated  within  the  unhealthy  area,  compensation  for  compul- 
sory purchase  might  be  awarded  {^Mayor  of  Dublin  v.  Dovlhg  (1880), 
L.  R.  Ir.  6  Q.  B.  502). 

In  the  same  case  it  was  decided  as  regards  premises,  whether  within 
or  without  the  unhealthy  area,  that  in  ascertaining  their  fair  market  value 
an  allowance  should  be  made  for  goodwill  annexed  thereto,  as  in  cases  under 
the  Lands  Clauses  Acts.     See  note,  ante,  p.  101. 

Tenants  for  less  than  a  year  may  be  allowed  a  reasonable  sum  for  expenses 
of  removing  (s.  78,  hifm). 

In  a  case  under  a  local  sanitary  Act,  where  houses  were  taken  which 
had  been  declared  to  be  unfit  for  habitation,  and  the  compensation  clause 
was  almost  identical  with  sub-s.  (1)  (a)  of  this  section,  but  with  the 
addition  of  the  words  **  and  all  circumstances  affecting  such  value/'  after 
**  repair  thereof,"  the  arbitrator  assessed  the  compensation  upon  the  value 
of  the  land  and  of  the  materials  for  building  as  is  now  provided  in 
sub-s.  (2)  (c)  of  this  section.  The  court,  however,  decided  that  he  was 
wrong  in  so  doing,  and  that  he  ought  to  have  first  considered  what  wa.s  the 
fair  market  value,  what  the  buildings  would  sell  for,  and  from  that  make 
deductions  in  respect  of  their  sanitary  condition  and  state  of  repair.  The 
fact  that  a  declaration  had  l^een  made  that  they  ought  to  be  demolished  was 
not  admissible  as  evidence  ;  but  everything  relevant  to  the  question  of 
value  was  to  be  considered  ((tongh  v.  Mayor  of  Liverpool  (1891),  65  L.  T. 
512).  The  words  **and  all  circumstances  affecting  such  value'*  occurred 
in  the  Artizans  Dwellings  Improvement  Act,  1875,  s.  19,  but  were  struck 
out  by  the  amending  Act  of  1882  (45  &  40  Vict.  c.  54,  s.  4). 

"Upon  the  date  of  the  publication.*' — This  is  the  publication  of  an 
advertisement  as  provided  in  s.  7,  ante,  p.  5.34.  In  the  absence  of  such 
a  provision,  the  owner  of  premises  in  the  area  would  be  entitled  to  add  to 
and  improve  them  after  the  provisional  order  had  been  obtained,  and 
to  receive  compensation  in  respect  thereof  {Iliqgins  v.  Mayor  of  IhihWn 
(1891),  28  L.  R.  Ir.  Q.  B.  484). 

22.  Upon  the  purchase  by  the  local  authority  of  any  lands 
required  for  the  purpose  of  carrying  into  effect  any  scheme, 
all  rights  of  way,  rights  of  laying  down  or  of  continuing  any 
pipes,  sewers,  or  drains  on,  tlirough,  or  under  such  lands,  or 
part  thereof,  and  all  other  rights  or  easements  in  or  relating 
to  such  lands,  or  any  part  thereof,  shall  Ik*  extinguished,  and 
all  the  soil  of  such  ways,  and  the  proj>erty  in  the  pipes,  sewers,  or 
drains,  shall  vest  in  the  local  authority,  suhject  to  this  provision* 
that  compensation  shall  Ix*  paid  by  the  local  authority  to  any 
[persons  or  bodi<iS  of  persons  proved  to  have  sustained  loss  by  this 
section,  and  such  compensation  shall  be  determined  in  the  manner 
in  which  compensation  for  lands  is  determinable  under  this  Part 
of  this  Act,  or  as  near  thereto  as  circumstances  admit. 

This  section  is  identical  with  s.  20  of  the  Artizans  Dwellings  Improve- 
ment Act,  1875  (:i8  &  :JI)  Vict.  c.  .%). 

Under  that  section  it  was  held  that  it  extended  to  ancient  light.s  over  the 
land  purchased.  When  land  is  purchiised  under  this  Act  it  is  freed  from 
easements  of  every  kind,  for  which  compensation  must  be  paid  to  persons 
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proved  to  have  sustained  loss.     It  is  not  necessary  that  the  loss  should     Sect.  22. 

happen  at  the  time  when  the  land  is  purchased.      If  it  happen  afterwards,         

the  person  who  sustains  the  loss  will  be  entitled  to  claim  compensation  Note. 
when  the  loss  can  be  proved  {Badham  v.  Marrk  (1881),  52  L.  J.  Ch. 
237  n).  Following  the  decision  in  that  case,  Pk arson,  J.,  held  that  no 
action  lay  to  restrain  a  local  authority  from  removing  a  house  in  such  a 
way  as  to  interfere  with  a  right  to  support,  and  that  the  remedy,  if  any, 
was  to  claim  compensation  {Sicaimton  v.  Fhin  and  the  Afefrapolitatt  Boai'd  of 
Worh9  (1883),  62  L.  J.  Ch.  235). 

In  a  case  where  the  owner  of  land  had  at  the  time  when  land  was 
purchased  under  this  Act  enjoyed  an  uninterrupted  access  of  light  and 
air  over  the  land  purchased,  and  that  access  of  light  and  air  was  not 
interfered  with  for  ten  years  later,  so  that  he  had  enjoyed  it  for  twenty 
years,  it  was  held  that  the  lessee  of  the  local  authority  was  entitled  to 
erect  buildings  which  would  interfere  therewith,  as  the  object  of  the  section 
was  to  extinguish  inchoate  rights  as  well  as  complete  rights.  The  court 
also  expressed  an  opinion  that  these  inchoate  rights  were  a  matter  for 
compensation  under  this  section  (Barlow  v.  Rostt  (1890),  24  Q.  B.  D.  381). 

The  claim  should  be  made  when  the  injury  is  sustained.  If  it  is  disputed, 
it  will  be  settled  under  Article  7  of  Sched.  II.  by  the  arbitrator  appointed. 
If  there  is  no  arbitrator,  the  local  authority  should  apply  to  the  con- 
firming authority  to  appoint  one  under  Artible  4  of  the  schedule. 

23.    A   local   authority   may,   for   the   purpose   of  providing  Application 
accommoilation  for  persons  of  the  working  classes  displaced  by  ^commoda- 
any  improvement   scheme,   appropriate   any  lands   for  the   time  tion  of 
being  belonging  to  them  which  are  suitable  for  the  purpose,  or  J^g^"5 
may  purchase  by  agreement  any  such  further  lands  as  may  be 
convenient. 

Lands  may  be  acquired  under  Part  III.  and  appropriated  to  this  purpose. 
See  8.  4  of  the  Housing  of  the  Working  Classes  Act,  1900  (63  &  64  Vipt. 
c.  59). 

In  the  case  of  purchase  by  agreement,  the  Lands  Clauses  Acts,  to  the 
extent  incorporated  by  s.  20,  a;//e,  will  apply. 

24-26.    •    .    . 

Sections  ^24  and  25  contain  provisions  to  enable  local  authorities  to 
obtain  money  for  the  purpose  of  carrying  out  this  Act.  They  are  amended 
by  8.  1  of  the  Housing  of  the  Working  Classes  Act,  1903. 

Section  26  makes  provision  in  case  of  the  absence  of  the  medical  officer- 
of  health. 

27«  The   confirming   authority   may   by   order   prescribe   the  Power  of 
forms  of  advertisements  and  notices  under  this  Part  of  this  Act  ;  authority^aa 
it  shall  not  be  obligatory  on  any  persons  to  adopt  such  forms,  but  to  advertisc- 
the  same,  when  adopted,  shall   be  deemed  sufficient  for  all  the  "|,\"^8^"** 
purposes  of  this  Part  of  this  Act. 

Forms  of  advertisements  and  notices  have  been  prescribed.  See  Allan's 
Housing  of  the  Working  Classes  Acts,  2nd  ed.,  pp.  187  et  seq. 
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Beet.  28.         28.  The  confirming  authority  may,  on  the  consideration   of 

-        any    petition   of  a   local   authority    for    an    order   confirming   a 

criifirniin^      scheme,  disiM^nse  with  the   publication  of  any  advertisement,  or 

ftuthonty  to    ^jj^  service  of  anv  notice,  proof  of  which  publication  or  service 
dispense  with  .  .  -  .iii-T^ni.*  i 

notices  in        IS  not  given'  to  them  as  required  by  this  Part  of  this  Act,  where 

ceruin  cases,  reasonable  cause  is  shown  to  their  sitisfactioii  why  such  publica- 
tion or  service  should  l)e  dispensed  with,  and  such  dis|>ens;ition 
may  be  made  by  the  confirming  authority,  either  unconditionally  or 
upon  such  condition  as  to  the  publication  of  other  advertisements 
and  the  service  of  other  notices  or  otherwise  as  the  confirmin<j 
authority  may  think  fit,  due  care  being  taken  by  the  confirm- 
ing authority  to  prevent  the  interest  of  any  person  being 
prejudiced  by  the  fact  of  the  publication  of  any  advertisement 
or  the  service  of  any  notice  being  dispensed  with  in  pursuance 
of  this  section. 

For  definition  of  confirming  authority,  see  a.  8,  (1),  (2). 


PART   II. 


Detinitions: 


*  Street.' 


**  Dwelling- 
house.  *' 


"Owner.' 


**  Closing 
OP  ler.  *' 


Unhealthy  Dwklling-Holses. 
Preliminary. 

29.  In  *his  Part  of  this  Act,  unless  the  context  otherwise 
requires — 

The  expression  "  street  "  includes  any  court,  alley,  street,  square, 
or  row  of  houses  : 

The  expression  "  dwelling-house  "  means  any  inhabited  building, 
and  includes  any  yard,  garden,  outhouses,  and  appurtenances 
belonging  thereto  or  usually  enjoyed  therewith,  and  includes 
the  site  of  the  dwelling-house  as  so  defined  : 

The  expression  *' owner,'*  in  addition  to  the  definition  given  by 
the  Lands  Clauses  Acts,  includes  all  lessees  or  mortgagees  of 
any  premises  required  to  be  dealt  with  umler  this  Part  of  this 
Act,  except  persons  holding  or  entitled  to  the  rents  and  profits 
of  such  promises  for  a  terra  of  years,  of  which  twenty-one 
years  do  not  remain  unexpired  : 

The  expression  '^  closing  order  "  means  an  order  prohibiting  the 
use  of  premises  for  human  habitiition  made  under  the  enact- 
ments set  out  in  the  Third  Schedule  in  this  Act. 

This  Part  of  the  Act  (ss.  29 — 52)  deals  with  the  provisions  which  were 
contained  in  the  Artizans  and  Labourers  Dwellings  Act,  18G8  (31  &  32  Vict, 
c.  130),  which  was  amended  by  Acts  of  1871)  (42  &  43  Vict.  c.  64,  and 
43  Vict.  c.  8)  ;  1882  (45  &  46  Vict.  c.  54.  Part  2)  ;  and  1885  (48  t&  4V  Vict. 
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c.  72).     It  can  be  put  in  force  in  towns  and  urban  districts  by  town  or  Sect.  29. 

urban  district  councils,  in  rural  districts  by  rural  district  councils,  in  the  ~ — 

city  of  London  by  the  Common  Council,  and  in  the  county  of  London  by  ^otk. 
the  Borough  Councils.     It  applies  to  every  sanitary  district. 

"Owner." — See  the  definition  in  s.  3  of  the  Lands  Clauses  Consolidation 
Act,  1845,  ante. 

The  Artizans  and  Labourers  Dwellings  Act,  1868,  contained  the  same 
definition  of  "  owner."  The  tenant  of  premises  under  a  lease,  expiring  in 
less  than  a  year,  but  who  was  also  assignee  of  a  lease  of  the  same  premises 
for  twenty-one  years,  commencing  at  the  expiration  of  the  first  lease,  was 
under  that  Act  held  to  have  had  such  an  interest  in  the  premises  at  the  time 
when  proceedings  were  initiated  by  service  of  notices  upon  him  as  to  make 
him  "  owner  '*  ;  the  date  of  the  services  of  the  notices  being  the  point  of 
time  to  be  looked  at  in  determining  ownership  for  the  purposes  of  the  Act, 
{R.  V.  Ventry  of  St.  Marylehone  (1887),  20  Q.  B.  D.  415). 

In  applying  the  enactments  mentioned  in  Schedule  III.  of  the  Act,  the 
person  to  be  treated  as  *' owner"  is  the  person  defined  as  above,  and  not  as 
defined  in  the  statutes  from  which  these  enactments  are  taken  {Osborne  v. 
The  Skinners'  Co.  (1891),  60  L.  J.  M.  C.  156). 

•  •  •  m  t 

Sections  30 — 37  deal  with  houses  which,  from  their  unhealthy  state,  are 
unfit  for  habitation.  The  local  authority  may  obtain  a  closing  order  requir- 
ing such  houses  to  be  closed  until  they  are  made  fit  for  habitation.  If  they 
are  not  made  fit,  the  local  authority  may  obtain  an  order  for  their  demolition. 
The  procedure  to  obtain  a  closing  order  has  been  simplified  by  s.  8  of  the 
Housing  of  the  Working  Classes  Act,  1903.  There  is  no  provision  for 
compensation,  except  that  s.  32  (3),  provides  as  follows  : 

32.    .    .    . 

(3)  Where  a  closing  order  has  been  made  as  respects  any 
dwelling-house,  the  local  authority  shall  serve  notice  of  the  order 
on  every  occupying  tenant  of  the  dwelling-house,  and  within  such 
period  as  is  specified  in  the  notice,  not  being  less  than  seven  days 
after  the  service  of  the  notice,  the  order  shall  be  obeyed  by  him, 
and  he  and  his  family  shall  cease  to  inhabit  the  dwelling-house, 
and  in  default  he  shall  be  liable  to  a  penalty  not  exceeding  twenty 
shillings  a  day  during  his  disobedience  to  the  order.  Provided  that 
the  local  authority  m«ay  make  to  every  such  tenant  such  reasonable 
allowance  on  account  of  his  expenses  in  removing,  as  may  have 
been  authorised  by  the  court  making  the  closing  order,  which 
authority  the  court  is  hereby  authorised  to  give,  and  the  amount 
of  the  said  allowance  shall  be  a  civil  debt  due  from  the  owner  of 
the  dwelling-house  to  the  local  authority,  and  shall  be  recoverable 
summarily. 

Section  10  of  the  Housing  of  the  Working  Classes  Act,  1903,  posty  confers 
further  powers  on  the  local  authority  to  obtain  possession  of  the  house. 
«  «  «  #  » 

35. — (1)  Any  person  aggrieved  by  an  order  of  the  local  autho-  Appeal 
rity  under  this  Part  of  this  Act,  may  appeal  against  the  saitie  to  a  of  *^al  ^^  ^^ 
court  of  quarter  sessions,  and  no  work  shall  be  done  nor  proceedings  authority. 

2  N  2 
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42  k  43  Vict 
c.  49. 


^tect.  36.  taken  under  any  order  until  after  the  appeal  is  determined  or 
ceases  to  be  prosecuted  ;  and  section  thirty-one  of  the  Summary 
Jurisdiction  Act,  1879,  respecting  appeals  from  courts  of  summary 
jurisdiction  to  courts  of  quarter  sessions  shall  apply  with  the 
necessary  modifications  as  it  the  order  of  the  local  authority  were 
an  order  of  a  court  of  summary  jurisdiction. 
(2)  Provided  that— 

(a)  Notice  of  appeal  may  be  given  within  one  month  after 
notice  of  the  order  of  the  local  authority  has  been  served 
on  such  person  ; 

(b)  The  court  shall,  at  the  request  of  either  party,  state  the 
facts  specially  for  the  determination  of  a  superior  court, 
in  which  case  the  proceedings  may  be  removed  into  that 
court. 

This  section  is  applicable  to  appeals  in  respect  of  obstructive  buildings 
(8.38(3)). 


Power 
to  local 
authority 
to  purchase 
houses  for 
opening 
alleys,  etc. 


X  Obstructive  Buildings, 

38, —(1)  If  a  medical  officer  of  health  finds  that  any  building 
within  his  district,  although  not  in  itself  unfit  for  human  habita- 
tion, is  so  situate  that  by  reason  of  its  proximity  to  or  contact 
with  any  other  buildings  it  causes  one  of  the  following  effects, 
that  is  to  say, 

(a)  It   stops   ventilation,  or  otherwise   makes  or  conduces  to 

make  such  other  buildings  to  be  in  a  condition  unfit 
for  human  habitation  or  dangerous  or  injurious  to 
health  ;  or 

(b)  It  prevents  proper  measures  from  being  carried  into  effect 

for  remedying  any  nuisance  injurious  to  health  or  other 
evils  complained  of  in  respect  of  such  other  buildings  ; 
in  any  such  case,  the  medical  officer  of  health  shall  represent  to 
the  local  authority  the  particulars  relating  to  such  first-mentioned 
building  (in  this  Act  referred  to  as  "  an  obstructive  building ") 
stating  that  in  his  opinion  it  is  expedient  that  the  obstructive 
building  should  be  pulled  down. 

(2)  Any  four  or  more  inhabitant  householders  of  a  district  may 
make  to  the  local  authority  of  the  district  a  representation  as 
respects  any  building  to  the  like  effect  as  that  of  the  medical 
officer  under  this  section. 

(3)  The  local  authority  on  receiving  any  such  representation  as 
above  in  this  section  mentioned  shall  cause  a  report  to  be  made  to 
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them  respecting  the  circumstances  of  the  building  and  the  cost  of    Sect.  38. 

pulling  down  the  building  and  acquiring  the  land,  and  on  receiving 

such  report  shall  take  into  consideration  the  representation  and 

report,  and  if  they  decide  to  proceed,  shall  cause  a  copy  of  both 

the  representation  and  report  to  be  given  to  the  owner  of  the  lands 

on  which  the  obstructive  building  stands,  with  notice  of  the  time 

and  place  appointed  by  the  local  authority  for  the  consideration 

thereof ;  and  such  owner  shall  be  at  liberty  to  attend  and  state  his 

objections,  and  after  hearing  such  objections  the  local  authority 

shall  make  an  order  either  allowing  the  objection  or  directing  that 

such  obstructive  building  shall  be  pulled  down,  and  such  order 

shall  be  subject  to  appeal  in  like  manner  as  an  order  of  demolition 

of  the  local  authority  under  the  foregoing  provisions  of  this  Part  of 

this  Act  (a). 

(4)  Where  an  order  of  the  local  authority  for  pulling  down  an 
obstructive  building  is  made  under  this  section  and  either  no 
appeal  is  made  against  the  order,  or  an  appeal  is  made  and  either 
fails  or  is  abandoned,  the  local  authority  shall  be  authorised  to 
purchase  the  lands  on  which  the  obstructive  building  is  erected  in 
like  manner  as  if  they  had  been  authorised  by  a  special  Act  to 
purchase  the  same  ;  and  for  the  purpose  of  such  purchase  the 
provisions  of  the  Lands  Clauses  Acts,  with  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by  agreement  (6),  shall  be 
deemed  to  be  incorporated  in  this  Part  of  this  Act  (subject  never- 
theless to  the  provisions  of  this  Part  of  this  Act)  (c),  and  for  the 
purpose  of  the  provisions  of  the  Lands  Clauses  Acts  this  Part  of 
this  Act  shall  be  deemed  to  be  the  special  Act,  and  the  local  autho- 
rity to  be  the  promoters  of  the  undertaking,  and  such  lands  may 
be  purchased  at  any  time  within  one  year,  after  the  date  of  the 
order,  or  if  it  was  appealed  against  after  the  date  of  the  con- 
firmation. 

(5)  The  owner  of  the  lands  may  within  one  month  after  notice 
to  purchase  the  same  is  served  upon  him  declare  that  he  desires  to 
retain  the  site  of  the  obstructive  building  and  undertake  either 
to  pull  down  or  to  permit  the  local  authority  to  pull  down  the 
obstructive  building,  and  in  such  case  the  owner  shall  retain  the 
site  and  shall  receive  compensation  from  the  local  authority  for 
the  pulling  down  of  the  obstructive  building. 

(6)  The  amount  of  such  compensation,  and  also  the  amount  of 
any  compensation  to  be  paid  on  the  purchase  of  any  lands  under 
this  section,  shall  in  case  of  diflFerence  be  settled  by  arbitration  in 
manner  provided  in  this  Part  of  this  Act. 

(7)  Where  the  local  authority  is  empowered  to  purchase  land 
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Sect.  38.  compulsorily,  it  shall  not  be  competent  for  the  owner  of  a  honse  or 
manufactory  to  insist  on  his  entire  holding;  being  taken,  where  part 
only  is  proposed  to  be  taken  as  obstructive,  and  where  such  part 
proposed  to  be  taken  can,  in  the  opinion  of  the  arbitrator  to  whom 
the  question  of  disputed  compensation  is  submitted,  be  severed 
from  the  remainder  of  the  house  or  manufactory  without  material 
detriment  thereto,  provided  that  compensation  may  be  awarded  in 
respect  of  the  severance  of  the  part  so  proposed  to  be  taken  in 
addition  to  the  value  of  that  part  (d). 

(8)  Where  in  the  opinion  of  the  arbitrator  the  demolition  of  an 
obstructive  building  adds  to  the  value  of  such  other  buildings  as 
are  in  that  behalf  mentioned  in  this  section,  the  arbitrator  shall 
apportion  so  much  of  the  compensation  to  be  paid  for  the  demoli- 
tion of  the  obstructive  building  as  may  be  equal  to  the  increase 
in  value  of  the  other  buildings  amongst  such  other  buildings 
respectively,  and  the  amount  apportioned  to  each  such  other 
building  in  respect  of  its  increase  in  value  by  reason  of  the 
demolition  of  such  obstructive  building  shall  be  deemed  to  be 
private  improvement  expenses  incurred  by  the  local  authority  in 
respect  of  such  building,  and  such  local  authority  may,  for  the 
purpose  of  defraying  such  expenses,  make  and  levy  improvement 
rates  on  the  occupier  of  such  premises  accordingly  ;  and  the 
provisions  of  the  Public  Health  Acts  relating  to  private  improve- 
ment expenses  and  to  private  improvement  rates  shall,  so  far  as 
circumstances  admit,  apply  accordingly  in  the  same  manner  as  if 
such  provisions  were  incorporated  in  this  Act. 

(9)  It  any  dispute  arises  between  the  owner  or  occupier  of  any 
building  (to  which  any  amount  may  be  apportioned  in  respect  of 
private  improvement  expenses)  and  the  arbitrator  by  whom  such 
apportionment  is  made,  such  dispute  shall  be  settled  by  two 
justices  in  manner  provided  by  the  Lands  Olauses  Act«,  in  cases 
where  the  compensjition  claimed  in  respect  of  lands  does  not 
exceed  fifty  pounds  (e). 

(10)  Where  the  owner  retains  the  site  or  any  part  thereof,  no 
house  cfr  other  building  or  erection  which  will  be  dangerous  or 
injurious  to  health,  or  which  will  be  an  obstructive  building  within 
the  meaning  of  this  section,  shall  be  erected  upon  such  site  or  any 
part  thereof ;  and  if  any  house,  building,  or  erection  is  erected  on 
the  site  contrary  to  the  provisions  of  this  section  the  local  autho- 
rity may  at  any  time  order  the  owner  to  abate  or  alter  the  said 
house,  building,  or  erection  ;  and  in  the  event  of  non-compliance 
with  such  order  may,  at  the  expense  of  the  owner  thereof,  abate  or 
alter  the  same. 
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(11)  Where  the  lands  are  purchased  \iy  the  local  authority  the     Sect.  38. 
local  authority  shall  pull  down  the  obstructive  building,  or  such 

part  thereof  as  may  be  obstructive  within  the  meaning  of  this 
section,  and  keep  as  an  open  space  the  whole  site,  or  such  part 
thereof  as  may  be  required  to  be  kept  open  for  the  purpose  of 
remedying  the  nuisance  or  other  evils  caused  by  such  obstructive 
bnilding,  and  may,  with  the  assent  of  the  Local  Government 
Board,  and  upon  such  terms  as  that  Board  think  expedient,  sell 
snch  portion  of  the  site  as  is  not  required  for  the  purpose  of 
carrying  this  section  into  effect. 

(12)  A  locjil  authority  may,  where  they  so  think  fit,  dedicate 
any  land  acquired  by  them  under  the  authority  of  this  section  as 
a  highway  or  other  public  place. 

(«)  Section  36,  ante,  p.  647. 

(6)  Sections  16—68,  anU,  pp.  26—110. 

(f)  See  8.  41,/>o«<,  p.  564. 

(rf)  Cf.  8.  92  of  the  Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  219  ; 
and  see  the  Second  Schedule  hereto,  Art.  12,  and  notes  thereto. 

(«)  See  88.  22  and  24,  ante,  pp.  48,  52. 

By  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  pont,  s.  6  (2), 
a  parish  council  is  given  the  same  power  of  making  any  complaint  or  repre- 
sentation as  to  unhealthy  dwellings  or  obstructive  buildings  as  is  conferred 
on  inhabitant  householders  under  this  Act,  but  without  prejudice  to  the 
powers  of  such  householders. 

Sclieme  for  Reconstruction, 

39. — (1)  In  any  of  the  following  cases,  that  is  to  say —  Scheme 

(a)  Where  an  order  for  the  demolition  of  a  building  has  been  comprising 

made   in    pursuance  of  this   Part   of  this   Act,   and  it  Rouses  closed 

Dv  closmfiT 
appears  to  the  local  authority  that  it  would  be  beneficial  order. 

to   the  health  of    the  inhabitants  of  the   neighbouring 

dwelling-houses   if  the   area   of  the   dwelling-house   of 

which  such  building  forms  part  were  used  for  all  or  any 

of  the  following  purposes,  that  is  to  say,  either — 

(i)  Dedicated  as  a  highway  or  open  space,  or 

(ii)  Appropriated,  sold,  or  let  for  the  erection  of  dwellings 

for  the  working  classes,  or 

(iii)  Exchanged  with  other  neighbouring  land  which  is  more 

suitable  for  the  erection  of  such  dwellings,  and  on 

exchange  will  be  appropriated,  sold,  or  let  for  such 

erection ;  or 

(b)  Where  it  appears  to  the  local  authority  that  the  closeness, 

narrowness,  and   bad  arrangement  or  bad  condition  of 
any  buildings,  or  the  want  of  light,  air,  ventilation,  or 
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Sect.  99.  proper  conveniences,  or  any  other  sanitary  defect  in  any 

buildings  is  dangerous  or  prejudicial  to  the  health  of  the 
inhabitants  either  of  the  said  buildings  or  of  the  neigh- 
bouring buildings,  and  that  the  demolition  or  ihe  recon- 
struction and  re-arrangement  of  the  said  buildings  or  of 
some  of  them  is  necessary  to  remedy  the  said  evils,  and 
that  the  area  comprising  those  buildings  and  the  yards, 
outhouses,  and  appurtenances  thereof,  and  the  site  there- 
of, is  too  small  to  be  dealt  with  as  an  unhealthy  area 
under  Part  I.  of  this  Act  (a), 
the  local  authority  shall  pass  a  resolution  to  the  above  effect  and 
direct  a  scheme  to  be  prepared  for  the  improvement  of  the  said 
area. 

(2)  Notice  of  the  scheme  may  at  any  time  after  the  preparation 
thereof  be  served  in  manner  provided  in  Part  I.  of  this  Act  with 
respect  to  notices  of  lands  proposed  to  be  taken  compulsorily  under 
a  scheme  made  in  pursuance  of  that  Part  of  this  Act,  on  every 
owner  or  reputed  owner,  lessee  or  reputed  lessee,  and  occupier  of 
nny  part  of  the  area  comprised  in  the  scheme,  so  far  as  those 
persons  can  reasonably  be  ascertained  (//). 

(3)  The  local  authority  shall,  after  service  of  such  notice, 
petition  the  Local  Government  Board  for  an  order  sanctioning 
the  scheme,  and  the  Board  may  cause  a  local  inquiry  to  be  held, 
and,  if  satisfied  on  the  report  of  such  local  inquiry  that  the  carry- 
ing into  effect  of  the  scheme  either  absolutely,  or  subject  to  con- 
ditions or  modifications  would  be  beneficial  to  the  health  of  the 
inhabitants  of  the  said  buildings  or  of  the  neighbouring  dwelling- 
houses,  may  by  order  sanction  the  scheme  with  or  without  such 
conditions  or  modifications. 

(4)  Upon  such  order  being  made,  the  local  authority  may 
purchase  by  agreement  the  area  comprised  in  the  scheme  as 
so  sanctioned,  and  if  they  agree  for  the  purchase  of  the  whole 
area,  the  order,  save  so  far  as  it  provides  for  the  taking  of 
land  otherwise  than  by  agreement,  shall  take  effect  withont 
confirmation.  If  they  do  not  so  agree,  the  order  shall  be 
published  by  the  local  authority  by  inserting  a  notice  thereof 
in  the  London  Gazette,  and  by  serving  notice  thereof  on  the 
owners  of  every  part  of  the  area. 

(5)  Any  owner  may,  within  two  months  after  such  publication, 
petition  the  Locul  Government  Board  against  the  order,  and  if 
such  petition  is  presented  and  is  not  withdrawn,  the  order  shall 
be  provisional  unless  it  is  confirmed  by  Act  of  Parliament. 

(6)  If  the  Local  Government  Board  are  satisfied  that  the  order 
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has   been  duly  published,  and  that  two  months  after  such  publi-     Sect.  38. 
cation    have   expired,   and   that   either  a  petition   has   not  been 
presented,  or  if  presented  has  been  withdrawn,  they  shall  confirm 
the  order,  and  thereupon  such  order  shall  come  into  operation, 
and  have  effect  as  if  it  were  enacted  by  this  Act. 

(7)  The  order  may  incorporate  the  provisions  of  the  Lands 
Clauses  Acts,  and  for  the  purpose  of  those  provisions  this  Act 
shall  be  deemed  to  be  the  special  Act,  and  the  local  authority 
to  be  the  promoters  of  the  imdertaking,  and  the  area  shall  be 
acquired  within  three  years  after  the  date  of  the  confirmation 
of  the  order  :  Provided  that  the  amount  of  compensation  shall, 
in  case  of  difference,  be  settled  by  arbitration  in  manner  provided 
by  this  Part  of  this  Act. 

(8)  The  provisions  of  Part  I.  of  this  Act  relating  to  costs  to  be 
awarded  in  certain  cases  by  a  committee  of  either  House  of 
Parliament,  to  the  duty  of  a  local  authority  to  carry  a  scheme 
when  confirmed  into  execution,  to  the  completion  of  a  scheme 
on  failure  by  a  local  authority  (r),  and  to  the  extinction  of  rights 
of  way  and  other  easements,  shall,  with  the  necessary  modifica- 
tions, apply  for  the  purpose  of  any  scheme  under  this  section 
in  like  manner  as  if  it  were  a  scheme  under  Part  I.  of  this 
Act  (d). 

(9)  The  Local  Government  Board,  on  being  satisfied  by  the 
local  authority  that  an  improvement  can  be  made  in  the  details 
of  any  scheme  under  this  siiction,  may  by  order  permit  the  local 
authority  to  modify  any  part  of  the  scheme  which  it  may  appear 
inexpedient  to  carry  into  execution  :  Provided  that — 

(a)  If  the   order  sanctioning   the   scheme   was  confirmed    by 

Parliament,  a  statement  of  such  modification  shall  be 
laid  by  the  Locjil  Government  Board  before  both 
Houses  of  Parliament  as  soon  as  practicable  ;  and 

(b)  In  any  case,  if  the  modification  requires  a  larger  expen- 

diture than  that  sanctioned  by  the  original  scheme,  or 
authorises  the  taking  of  any  property  otherwise  than 
by  agreement,  or  injuriously  affects  any  property  in 
a  manner  different  from  that  proposed  in  the  original 
scheme,  without  the  consent  of  the  owner  or  occupier 
of  such  property,  notice  of  the  order  authorising  the 
modification  shall  be  published,  and  the  order  may 
be  petitioned  against  and  shall  be  subject  to  confirmation 
in  like  manner  as  if  it  were  an  order  sanctioning  an 
original  scheme  under  this  section  (e). 
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Sect.  39. 

Note. 


Provisions 
for  accommo- 
dation of 
persons  of 
the  working 
classes 


(a)  As  to  when  an  unhealthy  area  in  too  Bmall  to  be  dealt  with  under 
Part  I.,  see  as.  72  and  73,  htfm, 

(b)  Section  7,  atite,  p.  534. 

(c)  Section  9. 

(d)  Section  22,  ante,  p.  544. 

(e)  Cf.  8.  15,  wUe,  p.  539. 

7%e  scheme. — Neighbouring  lands  may  now  be  included  in  a  scheme  niider 
Part  II.  by  virtue  of  a.  7  of  the  Housing  of  the  Working  Classes  Act,  1903, 
jMnt.  As  to  the  power  of  the  confirming  authority  to  modify  schemes  before 
confirmation  in  order  to  meet  objections,  see  s.  6  of  the  same  Act,  jtogt. 

40.  The  Local  Government  Board  shall  in  any  order  sanction- 
ing a  scheme  under  this  Part  of  this  Act  require  the  insertion  in 
the  scheme  of  such  provisions  (if  any)  for  the  dwelling  accommo- 
dation of  persons  of  the  working  classes  disphiced  by  the  scheme 
as  seem  to  the  Board  required  by  the  circumstances. 


Provisions 
as  to  arbi- 
tration. 


Settlement  of  Compensation, 

41.  In  all  cases  in  which  the  amount  of  any  compensation  is, 
in  pursuance  of  this  Part  of  this  Act,  to  be  settled  by  arbitration, 
the  following  provisions  shall  have  effect  ;  (namely,) 

(1)  The  amount  of  compensation  shall  be  settled  by  an  arbi- 

trator  to   be   appointed   and   removable   by   the   Local 
Government  Board. 

(2)  In  settling  the  amount  of  any  compensation — 

(a)  The  estimate  of  the  value  of  the  dwelling-house  shall  be 

based  on  the  fair  market  value  as  estimated  at  the 
time  of  the  valuation  being  made  of  such  dwelling- 
house,  and  of  the  several  interests  in  such  dwelling- 
house,  due  regard  being  had  to  the  nature  and  then 
condition  of  the  property  and  the  probable  duration 
of  the  buildings  in  their  existing  state,  and  to  the 
state  of  repair  thereof,  and  without  any  additional 
allowance  in  respect  of  compulsory  purchase  ;  and 

(b)  The  arbitrator  shall  have  regard  to  and  make  an  allow- 

ance in  respect  of  any  increased  value  which,  in  his 
opinion,  will  be  given  to  other  dwelling-houses  of  the 
same  owner  by  the  alteration  or  demolition  by  the 
local  authority  of  any  buildings. 

(3)  Evidence  shall  be  receivable  by  the  arbitrator  to  prove — 
(1st)  That  the  rental  of  the  dwelling-bouse  was  enhanced  by 

reason  of  the  same  being  used  for  illegal  purposes  or 
being  so  overcrowded  as  to  be  dangerous  or  injurious 
to  the  health  of  the  inmates  ;  or 


t'OMPKNSATlON    LNDKU    PaHT   II.  555 

(2ndly)  That   the   dwelling-house   is    in   a   state  of  defective     Sect.  41. 

sanitation,  or  is  not  in  reasonably  good  repair  ;  or 
(3rdly)  That  the  dwelling-house  is  unfit,  and  not  reasonably 
capable  of  being  made  fit,  for  human  habitation  ; 
and,  if  the  arbitrator  is  satisfied  by  such  evidence,  then 
the  compensation — 

(a)  shall  in  the  first  case  so  far  as  it  is  based  on  rental  be 

based  on  the  rental  which  would  have  been  obtainable 
if  the  dwelling-house  was  occupied  for  legal  purposes 
and  only  by  the  number  of  persons  whom  the  dwelling- 
house  was  under  all  the  circumstances  of  the  case 
fitted  to  accommodate  without  such  overcrowding  as 
is  dangerous  or  injurious  to  the  health  of  the  inmates  ; 
and 

(b)  shall  in  the  second  case  be  the  amount  estimated  as  the 

value  of  the  dwelling-house  if  it  had  been  put  into  a 
sanitary  condition,  or  into  reasonably  good  repair, 
after  deducting  the  estimated  expense  of  putting  it 
into  such  condition  or  repair  ;  and 

(c)  shall  in  the  third  case  be  the  value  of  the  land,  and  of 

the  materials  of  the  buildings  thereon. 

(-4)  On  payment  or  tender  to  the  person  entitled  to  receive  the 
same  of  the  amount  of  compensation  agreed  or  awarded 
to  be  paid  in  respect  of  the  dwelling-house,  or  on 
payment  thereof  in  manner  prescribed  by  the  Lands 
Clauses  Acts,  the  owner  shall,  when  required  by  the  local 
authority,  convey  his  interest  in  such  dwelling-house  to 
them,  or  as  they  may  direct ;  and  in  default  thereof,  or 
if  the  owner  fails  to  adduce  a  good  title  to  such  dwelling- 
house  to  the  satisfaction  of  the  local  authority,  it  shall 
be  lawful  for  the  local  authority,  if  they  think  fit,  to 
execute  a  deed  poll  in  such  manner  and  with  such 
consequences  as  are  mentioned  in  the  Lands  Clauses  Acts. 

(5)  Sections  thirty-two,  thirty-three,  thirty-five,  thirty-six,  and 

thirty-seven   of  the  Lands  Clauses  Consolidation   Act,  ^*^^*^^* 
1845,  shall  apply,  with  any  necessary  modifications,  to 
an  arbitration  and  to  an  arbitrator  appointed  under  this 
Part  of  this  Act  (a). 

(6)  The  arbitrator  may,  by  one  award,  settle  the   amount   or 

amounts  of  compensation  payable  in  respect  of  all  or  any 
of  the  dwelling-houses  included  in  one  or  more  order  or 
orders  made  by  the  local  authority  ;  but  he  may,  and, 
if  the  local  authority  request  him  so  to  do,  shall,  from 


556  Housing  of  the  Working  Classes  Act,  18^0. 

Sect.  41.  time  to  time  make  an  reward  respecting  a  portion  only 

of  the  disputed  cases  brought  before  him. 

(7)  In    the  event  of   the  death,  removal,  resignation^  or  in- 

capacity, refusal,  or  neglect  to  act  of  any  arbitrator 
before  he  shall  have  made  his  award,  the  Local  Govern- 
ment Board  may  appoint  another  arbitrator,  to  whom 
all  documents  relating  to  the  matter  of  the  arbitration 
which  were  in  the  possession  of  the  former  arbitrator 
shall  be  delivered. 

(8)  The  arbitrator  may,  where  he  thinks  fit,  on  the  request  of 

any  party  by  whom  any  claim  has  been  made  before 
him,  certify  the  amount  of  the  costs  properly  incurred 
by  such  party  in  relation  to  the  arbitration,  and  the 
amount  of  the  costs  so  certified  shall  be  paid  by  the 
local  authority. 

(9)  The   arbitrator  shall   not   give  such  certificate  where  the 

arbitrator  has  awarded  the  same  or  a  less  sum  than  has 
been  offered  by  the  local  authority  in  respect  of  such 
claim  before  the  appointment  of  the  arbitrator,  and  need 
not  give  such  certificate  to  any  party  where  he  considers 
that  such  party  neglected,  after  due  notice  from  the 
local  authority,  to  deliver  to  that  authority  a  statement 
in  writing  within  such  time,  and  containing  such  par- 
ticulars respecting  the  compensation  claimed,  as  would 
have  enabled  the  local  authority  to  make  a  proper  offer 
of  compensation  to  such  party  before  the  appointment  of 
the  arbitrator. 

(10)  If  within  seven  days  after  demand  the  amount  so  certified 

be  not  paid  to  the  party  entitled  to  receive  the  same, 
such  amount  shall  be  recoverable  as  a  debt  from  the 
local  authority  with  interest  at  the  rate  of  five  per  cent, 
per  annum  for  any  time  during  which  the  same  remains 
unpaid  after  such  seven  days  as  aforesaid. 

(11)  The  award  of  the  arbitrator  shall  be  final  and  binding  on 

all  parties. 

(a)  Ante,  pp.  61,  62,  67—69. 

The  amofiut  of  romjtetimtioft. — Neighbouring  lands  may  now  be  included  in 
schemes  under  Part  II.  of  this  Act ;  but  the  provision  of  snb-s.  (2)  of  this 
section  as  to  the  exclusion  of  any  additional  allowance  in  respect  of  compul- 
sory purchase  shall  not  apply  to  them  (Housing  of  the  Working  Clasfies 
Act,  1903,  8.  7,;w«/,  p.  6H8). 

Cf.  the  similar  provisions  in  Part  I.  of  this  Act,  ss.  20  and  21  and 
Schedule  II.,  and  notes  thereto.  As  s.  39  provides  that  the  order  of  the 
Local  Government  Board  may  incorporate  the  Lands  Clauses  Act«,  and  as 
s.  38  incorporates  the  compulsory  clauses,  except  as  modified  by  this  Act,  the 
procedure  will  be  according  to  these  Acts  with  the  necessary  modifications. 
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Sub-aections  (5),  (7),  (8),  (10),  and  (11)  of  this  section  now  apply  to     Sect.  4L 

arbitrations  under  Part  III.  of  this  Act  (Housing  of  the  Working  Classes         

Act,  1900,  8.  7,  ;>oiiO.  ^'<^*- 

o  o  o  o  o 

4©. — (1)  Where  the  owner  of  any  dwelling-house  and  his  Service  of 
residence  or  place  of  business  are  known  to  the  local  authority,  it  " 
shall  be  the  duty  of  the  clerk  of  the  local  authority,  if  the  resi- 
dence or  place  of  business  is  within  the  district  of  such  local 
authority,  to  serve  any  notice  by  this  Part  of  this  Act  required  to 
be  served  on  the  owner,  by  giving  it  to  him,  or  for  him,  to  some 
inmate  of  his  residence  or  place  of  business  within  the  district ; 
and  in  any  other  case  it  shall  be  the  duty  of  the  clerk  of  the  local 
authority  to  serve  the  notice  by  post  in  a  registered  letter  addressed 
to  the  owner  at  his  residence  or  place  of  business. 

(2)  Where  the  owner  of  the  dwelling-house  or  his  residence  or 
place  of  business  is  not  known  to,  and  after  diligent  inquiry  cannot 
be  found  by  the  local  authority,  then  the  clerk  of  the  local  authority 
may  serve  the  notice  by  leaving  it,  addressed  to  the  owner,  with 
some  occupier  of  the  dwelling-house,  or  if  there  be  not  an 
occupier,  then  by  causing  it  to  be  put  up  on  some  conspicuous 
part  of  the  dwelling-house. 

(3)  Notice  served  upon  the  agent  of  the  owner  shall  be  deemed 
notice  to  the  owner. 

Notices  should  be  in  writing  and  signed  by  the  clerk  (s.  86).  They  can 
now  be  served  under  this  Part  of  the  Act  by  sending  them  by  post  in  a 
registered  letter  (Housing  of  the  Working  Classes  Act,  1903,  s.  Vd,po8t), 

60.  W^here  in  any  proceedings  under  this  Part  of  this  Act  it  is  Description 
necessary  to  refer  to  the  owner  of  any  dwelling-house,  it  shall  be  pj.^^[n)^ 
sufficient  to  designate  him  as  the  "  owner  "  thereof  without  name 
or  further  description. 


PART    III. 
Working  Class  Lodging-Housks. 
Adoption  of  Fart  II L 
53. — (1)    The   expression    "lodging-houses   for   the   working  l^finition 
classes  "  when  used  in  this  Part  of  this  Act  shall  include  separate  of  Labouring 
houses  or  cottages  for  the  working  classes,  whether  containing  one  ^^?* 
or  several  tenements,  and  the  purposes  of  this  Part  of  this  Act  Houses  AcU. 
shall  include  the  provision  of  such  houses  and  cottages. 

(2)  The  expression  "cottage"  in  this  Part  of  this  Act  may 
include  a  garden  of  not  more  than  half  an  acre,  provided  that  tlie 
estimated  annual  value  of  such  garden  shall  not  exceed  three  pounds. 
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Sect.  54>         54.  This  Part  of  this  Act   may  be   adopted   in   the  several 
.  districts  mentioned  in  the  First  Schedule  to  this  Act  hj  the  local 

this  Part  of    authorities  in  that  liehalf  in  that  schedule  mentioned.     .     .     • 

Act. 

The  proviso  to  this  section  has  been   repealed  by  the  Housing  of   the 

Working  Claiwes  Act,  19(K),  s.  2  (3),  pont. 

The   adoption   hero   mentioned   may  be  done  apparently  by  resolotion 

merely.     It  may  be  adopted  by  city  and  borough  councils  and  by  urban 

district  councils,  in  the  county  of  London  by  the  London  County  Council,  in 

the  city  of  London  by  the  Common  Council,  while  the  metropolitan  boroughs 

may  also  adopt  this  Part  concurrently  with  the  county  council  (London 

Government  Act,  \H[){)  (62  &  6H  Vict.  c.  14),  s.  fj  (2)  ).     In  rural  districts 

this  Part  may  be  adopted  by  a  rural  district  council,  with  the  consent  of 

the  county  council,  under  the  provisions  contained  in  s.  2  of  the  Housing 

of  the  Working  Classes  Act,  19(K),  and  if  the  rural  district  council  makes 

default,  the  county  council  may  adopt  (s.  6). 

66.    •    •    • 

Section  56  contained  the  procedure  by  which  rural  district  councils  might 
adopt  this  Part.  The  section  has  been  wholly  repealed,  and  a  simpler 
procedure  substituted  by  ss.  2  and  G  of  the  Housing  of  the  Working  Classes 
Act,  19(H),  ;wA/. 

Execution  of  Part  III.  hy  Local  Authorki/. 

Powers  66.  Where  this  Part  of  this  Act  has  been  adopted   in  any 

uthor  t  •        district,  the   local   authority  shall    have  power  to   carry  it    into 
execution  (sul)j(»ct  to  the  provisions  of  this  Part  of  this  Act  with 
respect  to  rural  sanitary  authorities),  and  for  that  purpose  may 
exercise  the  same  powers  whether  of  contract  or  otherwise  as  in* 
the  execution  of  their  duties  in  the  case  of  the  London  Connty 
ISA  19 Vict.  Council  under   the  Metropolis  Management   Act,  1855,  and  the 
^ft'ft^v  t    ^^^  amending  the  same,  or  in  the  case  of  sanitary  authorities 
c.  55.  under  the  Public  Health  Acts,  or  in  the  case  of  the  Commissioners 

of  Sewers  under  the  Acts  conferring  powers  on  such  Commis- 
sioners. 

The  Common  Council  now  take  the  place  of  the  Commissioners  of  Sewers 
in  the  city  of  London  ((U)  &  61  Vict.  c.  cxxxiii.).  As  to  the  power  of  the 
latter  to  contract,  see  11  &  12  Vict.  c.  clxii.,  which  power  is  transferred  to 
the  Common  Council.  Borough  councils  in  London  contract  under  their 
general  powers. 

Acquisition  67. — (1)  Land  for  the  purposes  of  this  Part  of  this  Act  may  be 
38&"39V*  acquired  by  a  local  authority  in  like  manner  as  if  those  purposes 
c.  65.  were  purposes  of  the  Public  Health  Act,  1875,  and  sections  one 

hundred  and  seventy-five  to  one  hundred  and  seventy-eight,  both 
inclusive,  of  that  Act  (relating  to  the  purchase  of  lands),  shall 
apply  accordingly,  and  shall  for  the  purposes  of  this  Part  of  this 
Act  extend  to  London  in  like  manner  Jis  if  the  (Commissioners  of 
Sewers  and   London  County  C'Ouncil   respectively  were   a   local 
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authority  in  the  said  sections  mentioned,  and  a  Secretary  of  State     Beet.  57- 
were  substituted  for  the  Local  Government  Board. 

(2)  The  local  authority  may,  if  they  think  fit,  contract  for  the 
purchase  or  lease  of  any  lodging-houses  for  the  working  classes 
already,  or  hereafter  to  be  built  and  provided. 

(3)  The  local  authority  may,  if  not  a  rural  sanitary  authority 
with  the  consent  of  the  Local  Government  Board,  and  if  a  rural 
sanitary  authority  with  the  consent  of  the  county  council  of  the 
county  in  which  the  land  is  situate,  appropriate,  for  the  purposes 
of  this  Part  of  this  Act,  any  lodging-houses  so  purchased  or  taken 
on  lease,  and  any  other  land  which  may  be  for  the  time  being 
vested  in  them,  or  at  their  disposul. 

The  purposes  for  which  land  may  be  acquired  are  somewhat  extended  by 
8.  11  of  the  Housing  of  the  Working  Classes  Act,  1908,/)o«/. 

Sections  175—178  of  the  Public  Health  Act,  1875,  will  be  found  aute, 
pp.  457 — 462.  Section  176  incorporates  the  Lands  Clauses  Acts,  and  it 
enables  the  local  authority  to  obtain  compulsory  powers  by  applying  for  a 
provisional  order.  There  appears  to  be  no  definition  as  to  what  is  to  be  the 
special  Act,  and  as  to  what  persons  are  to  be  the  promoters  of  the  under- 
taking under  this  Part  of  the  Act.  Probably  the  provision  as  to  this  in 
8.  316  of  the  Public  Health  Act,  1875,  ante,  p.  470,  with  the  necessary 
modifications  will  apply.  In  this  connection  the  following  remarks  of  Lord 
Blackburn,  in  the  Mayor  of  Portsmouth  v.  Smith  (1885),  10  App.  Cas.  364, 
p.  371,  are  important :  ''Where  a  single  section  of  an  Act  of  Parliament  is 
introduced  into  another  Act,  I  think  it  must  be  read  in  the  sense  which  it 
bore  in  the  original  Act  from  which  it  is  taken,  and  that  consequently  it  is 
perfectly  legitimate  to  refer  to  all  the  rest  of  that  Act  in  order  to  ascertain 
what  the  section  meant,  though  those  other  sections  are  not  incorporated  in 
the  new  Act.  I  do  not  mean  that  if  there  was  in  the  original  Act  a  section 
not  incorporated,  which  came  by  way  of  a  proviso  or  exception  on  that 
which  is  incorporated,  that  should  be  referred  to.  But  all  others,  including 
the  interpretation  clause,  if  there  be  one,  may  be  referred  to." 

When  land  is  taken  compulsorily,  the  manner  of  assessing  the  compensa- 
tion is  not  to  be  governed  solely  by  the  Lands  Clauses  Acts,  for  by  s.  7  of 
the  Housing  of  the  Working  Classes  Act,  1900,  pout,  it  is  provided  that  the 
assessment  shall  be  by  a  single  arbitrator,  and  s.  41  (5),  (7),  (8),  (10),  (11) 
of  this  Act,  autSy  p.  555,  are  to  apply.  The  Lands  Clauses  Acts  will  there- 
fore only  apply  in  so  far  as  they  are  not  at  variance  with  these  provisions. 

Inasmuch  as  the  Lands  Clauses  Acts  are  incorporated,  the  local  authority 
taking  land  for  the  purposes  of  this  Part  of  the  Act,  will  be  liable  to  make 
good  the  deficiency  in  the  poor's  rate  under  s.  133  of  the  Lands  Clauses 
Act,  ante,  p.  265  (Vesttry  of  St.  LeonartVg,  Shoreditrh  v.  Lmuhn  County  Council 
(1895),  72  L.  T.  802). 

Councils  other  than  rural  district  councils  can  acquire  land  outside  their 
district  (s.  1  of  the  Housing  of  the  Working  Classes  Act,  1900  ;  9^%e  post). 

As  to  London,  see  note  to  last  section.  The  powers  and  duties  of  a 
8ecretary  of  state  may  be  transferred  to  the  Local  Government  Board  by 
order  in  council  (Housing  of  the  Working  Classes  Act,  1903.  s.  2). 

Local  autho- 

58.  The    trustees    of    any    lodging-houses    for    the    working  puroharo 
classes  for  the  'time  being   provided   in    any  district  by  private  ?^"^*"? 
subscriptions  or  otherwise,  may,  with  the  consent  of  a  majority  houses. 
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Sect.  58. 


Erection  of 

lodging- 

houfloa. 


of  the  committee  or  other  persons  by  whom  they  were  appointed 
trastees,  sell  or  lease  the  lodging-houses  to  the  local  authority  of 
the  district,  or  make  over  to  them  the  management  thereof. 

69.  The  local  authority  may,  on  any  land  acquired  or  appro- 
priated by  them,  erect  any  buildings  suitable  for  lodging-houses 
for  tlie  working  classes,  and  convert  any  buildings  into  lodging- 
houses  for  the  working  classes,  and  may  alter,  enlarge,  repair,  and 
improve  the  same  respectively,  and  fit  up,  furnish,  and  supply  the 
same  respectively  with  all  requisite  furniture,  fittings,  and  con- 
veniences. 

As  to  leasing  the  land  for  the  purpose  of  erecting  such  lodging-houses,  see 
s.  5  of  the  Housing  of  the  Working  Classes  Act,  1900,  pout. 


Sale  and 
exchange 
of  landn. 


60.  A  local  authority  may,  if  not  a  rural  sanitary  authority 
with  the  consent  of  the  Local  Government  Board,  and  if  a  rural 
sanitary  authority  with  the  consent  of  the  county  council  of  the 
county  in  which  the  land  is  situate,  sell  any  land  vested  in  them 
for  the  purposes  of  this  Part  of  this  Act,  and  apply  the  proceeds  in 
or  towards  the  purchase  of  other  land  better  adapted  for  those 
purposes,  and  may  in  like  manner  and  with  the  like  consent 
exchange  any  land  so  vested  in  them  for  land  better  adapt-ed  to 
the  purposes  of  this  Part  of  this  Act,  either  with  or  without  paying 
or  receiving  any  money  for  equality  of  exchange. 


Limit  of 
area  to  he 
dealt  with 
on  official 
represen- 
tation. 


Provisions 
as  to  Parts 
of  Act 
under  which 
reports  are 
to  he  dealt 
with  in 
county  of 
London. 


PART  IV. 

ft 

Supplemental. 

72.  Where  an  official  representation  made  to  the  London 
County  Council  in  pursuance  of  Part  I.  of  this  Act  relates  to  not 
more  than  ten  houses,  the  London  C/Ounty  (Council  shall  not  take 
any  proceedings  on  such  representation,  but  shall  direct  the 
medical  officer  of  health  making  the  same  to  represent  the  case  to 
the  local  authority  under  Part  IL  of  this  Act,  and  it  shall  be  the 
duty  of  the  local  authority  to  deal  with  such  case  In  manner 
provided  by  that  Part  of  this  Act. 

73. — (1)  I>i  either  of  the  following  cases  : 

(a)   Where  a  medical  officer  of  health  has  represented  to  any 

local  authority  in  the  county  of  London  under  Part  II. 

of  this  Act  that  any  dwelling-houses  are  in  a  condition  so 
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dangerous  or  injurious  to  health,  as  to  be  unfit  for  human  Sect.  73 
habitation,  or  that  the  pulling  down  of  any  obstructive 
buildings  would  be  expedient,  and  such  authority  resolve 
that  the  case  of  such  dwelling-houses  or  buildings  is  of 
such  general  importance  to  the  county  of  London  that  it 
should  be  dealt  with  by  a  scheme  under  Part  I.  of  this 
Act ;  or 
(b)  Where  an  official  representation  as  mentioned  in  Part  I.  of 
this  Act  has  been  made  to  the  London  County  Council  in 
relation  to  any  houses,  courts,  or  alleys  within  a  certain 
area,  and  that  council  resolve  that  the  case  of  such  houses, 
courts,  or  alleys  is  not  of  general  importance  to  the 
county  of  London  and  should  be  dealt  with  under 
Part  IL  of  this  Act ; 

such  local  authority  or  council  may  submit  such  resolution  to  a 
Secretary  of  State,  and  thereupon  the  Secretary  of  State  may 
appoint  an  arbitrator,  and  direct  him  to  hold  a  local  inquiry, 
and  such  arbitrator  shall  hold  such  inquiry,  and  report  to  the 
Secretary  of  State  as  to  whether,  having  regard  to  the  size  of  the 
area,  to  the  number  of  houses  to  be  dealt  with,  to  the  position, 
structure,  and  sanitary  condition  of  such  houses,  and  of  the 
neighbourhood  thereof,  and  to  the  provisions  of  Part  I.  of  this 
Act,  the  case  is  either  wholly  or  partially  of  any  and  what 
importance  to  the  county  of  London,  with  power  to  such  arbitrator 
to  report  that  in  the  event  of  the  case  being  dealt  with  under 
Part  II.  of  this  Act,  the  London  County  Council  ought  to  make 
a  contribution  in  respect  of  the  expense  of  dealing  with  the  case. 

(2)  The  Secretary  of  State,  after  considering  the  report  of  the 
arbitrator,  may,  according  as  to  him  seems  just,  decide  that  the 
case  shall  be  dealt  with  either  under  Part  II.  of  this  Act,  or 
under  Part  I.  of  this  Act,  and  the  medical  officer  of  health  or 
other  proper  officer  shall  forthwith  make  the  representation 
necessary  for  proceedings  in  accordance  with  such  decision. 

The  powers  and  duties  of  a  Secretary  of  State  may  be  hereafter  trans- 
ferred to  the  Local  Government  Board  by  Order  in  Council  (Housing  of  the 
Working  Classes  Act,  1903,  s.  2). 

74. — (1)  The  Settled  Land  Act,  1882,  shall  be  amended  as  Amend- 

foUows :  ^^^?Lr' 

46  &  46  Vict. 

(a)  Any  sale,  exchange,  or  lease  of  land  in  pursuance  of  the  c  38,  as 
said  Act,  when  made  for  the  purpose  of  the  erection  erection  of 
on   such   land   of  dwellings    for   the   working    classes,  huildinffs 
may  be  made  at  such  price,  or  for  such  consideration,  classes^  "** 

i*c.  2  0 
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Sect.  74.  or  for  such  rent,  as  having  regard  to  the  said  purjjose* 

and  to  all  the  circumstances  of  the  case,  is  the  best  that 
can    be    reasonably   obtained,    notwithstanding    that    a 
higher   price,  consideration,  or   rent   might  have    been 
obtained  if  the  land  were  sold,  exchanged,  or  leased  for 
another  purpose, 
(b)  The   improvements  on  which  capital   money  may  be  ex- 
pended, enumerated  in  section  twenty-tive  of  the  said 
Act,  and  referred  to  in  section  thirty  of  the  said  Acu 
shall,  in  addition  to  cottages  for  labourers,  farm  servants, 
and  artizans,  whether  employed  on  the  settled  land  or 
not,   include   any  dwellings   available   for  the  working 
classes,  the   building   of  which  in  the   opinion   of  the 
court  is  not  injurious  to  the  estate. 
(2)  Any  body  corporate  holding  land  may  sell,  exchange,  or 
lease  the  land  for  the  purpose  of  the  erection  of  dwellings  for  the 
working  classes  at  such  price,  or  for  such  consideration,  or  for 
such  rent  as  having  regard  to  the  said  purpose  and  to  all  the 
circumstances   of  the  case  is  the   best   that   can  reasonably   )>e 
obtained,  notwithstanding  that  a  higher  price,  consideration,  or 
rent  might  have  been  obtained  if  the  land  were  sold,  exchanged, 
or  leased  for  another  purpose. 

As  to  the  application  of  purchase  money  or  compensation  received  bj 
tenants  for  life,  see  aftie,  pp.  136 — 150. 

As  to  persons  selling  who  are  under  incapacity,  see  s.  9  of  the  Lands 
Clauses  Consolidation  Act,  1845,  aute^  p.  21. 


Power  to 
local  autho- 
rity to  enter 
and  value 
premises. 


77.  Any  person  authorised  by  the  local  authority  may  at 
all  reasonable  times  of  the  day,  on  giving  twenty-four  hours' 
notice  in  writing  to  the  occupier  of  his  intention  so  to  do, 
enter  any  dwelling-house,  premises,  or  building  which  the  local 
authority  are  authorised  to  purchase  compulsorily  under  Part  I. 
or  Part  II.  of  this  Act  for  the  purpose  of  surveying  and  valuing 
such  dwelling-house,  premises,  or  building. 

Cf.  s.  84  of  the  Lands  Clauses  Consolidation  Act,  1845,  antey  p.  203. 


Compensa- 
tion to 
tenants  for 
expense  of 
removal. 


78«  Where  a  building  or  any  part  of  a  building  purchased  by 
the  local  authority  in  pursuance  of  a  scheme  under  Part  I.  or 
Part  II.  of  this  Act  is  not  closed  by  a  closing  order,  and  is 
occupied  by  any  tenant  whose  contract  of  tenancy  is  for  less 
than  a  year,  the  local  authority,  if  they  require  him  to  give  up 
possession  of  such  building  or  part  for  the  purpose  of  pulling 
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down  the   building,  may  make  to   the   said  tenant  a  reasonable     Sect.  78. 
allowance  on  account  of  his  expenses  in  removing. 

Where  the  premises  are  to  be  closed,  see  s.  32  (3),  atUe,  p.  547. 


86. — (1)  An  order  in  writing  made  by  a  local  authority  under  Orders, 
this  Act  shall  be  under  their  seal  and  authenticated  by  the  signa-  ^^^^^^'  ®^' 
ture  of  their  clerk  or  his  lawful  deputy. 

(2)  A  notice,  demand,  or  other  written  document  proceeding 
from  the  local  authority  under  this  Act  shall  be  signed  by  their 
clerk  or  his  lawful  deputy. 

87.  Any  notice,  summons,  writ  or  other  proceeding  at  law  or  Service  of 
otherwise  required  to  be  served  on  a  local  authority  in  relation  to  on^the'io^f 
carrying  into  eflfect  the  objects  or  purposes  of  this  Act,  or  any  authority. 
of  them,  may  be  served  upon  that  authority  by  delivering  the 
same  to  their  clerk,  or  leaving  the  same  at  his  office  with  some 
person  employed  there. 

They  may  also  be  sent  by  post  in  a  registered  letter  (Housing  of  the 
Working  Classes  Act,  1903,  s.  13  (2),  post). 

88. — (1)    A   person   shall   not   vote   as   member   of  a  local  Prohibition 
authority  or  county  council  or  any  committee  thereof  upon  any  i^ntei^S* 
resolution  or  question  which  is  proposed  or  arises  in  pursuance  of  voting  as 
Part  I.  or  Part  II.  of  this  Act,  if  it  relates  to  any  dwelling-house,  oriocal" 
building,  or  land  in  which  he  is  beneficially  interested.  authority. 

(2)  If  any  person  votes  in  contravention  of  this  section  he  shall, 
on  summary  conviction,  be  liable  for  each  oflFence  to  a  fine  not 
exceeding  fifty  pounds  ;  but  the  fact  of  his  giving  the  vote  shall 
not  invalidate  any  resolution  or  proceeding  of  the  local  authority 
or  county  council. 


92.   I^    this    Act,    unless    the    context    otherwise    requires,  Definition 
"  district,"  "  local  authority,"  and  "  local  rate,"  mean  respectively  afuh^lt  r 
the  areas,  bodies  of  persons,  and  rates  specified  in  the  table  con-  districts, ' 
tained  in  the  First  Schedule  to  this  Act,  but  in  Part  III.  of  this  ^''^'''^  ''*^^- 
Act  and  in  reference  to  any  power  given  by  that  part,  or  any  act 
to  be  done  in  pursuance  thereof  shall  mean  such  area,  bodies  of 
persons,  and  rate  only  in  cases  where  that  Part  of  this  Act  is 
adopted  or  being  adopted. 

2  o  2 
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Definitions : 

"Land." 

"  Sanitary 
district." 

"  Sanitary 
authority." 

**  Urban  and 
rural  sanitary 
authority"; 
**  contribu- 
tory place." 

**  Superior 
court." 

"County  of 
London." 


93.  Ill  this  Act,  unless  the  context  otherwise  requires — 
The  expression  "  land  "  includes  any  right  over  land  : 
The   expression    "  sanitary   district "  means  the   district    of  a 
sanitary  authority  : 

The  expression  "sanitary  authority  "  means  an  urban  sanitary 
authority  or  a  rural  sanitary  authority  : 

The  expres.sions  "  urban  sanitary  authority  "  and  "  rural  sani- 
tary authority  "  and  "  contributory  place  "  have  respectively 
the  same  meanings  as  in  the  Public  Health  Act,  1875  : 

The  expression  "  superior  court "  means  the  Supreme  Court : 

The  expression  "  county  of  London,"  except  where  specified  to 
be  the  administrative  county  of  London,  means  the  county  of 
London  exclusive  of  the  city  of  London. 


Section  20. 


1—4. 

38  &  39  Vict, 
c.  36. 
Sched. 


SECOND     SCHEDULE. 

Provisions  with  bebpect  to  the  Pubchabe  and  Taking  op 
Lands  in  England  otherwise  than  by  Agreement,  and 
otherwise  amending  the  Lands  Clauses  Acts. 

These  provisions  are  taken  from  the  schedules  to  the  Artizans  Dwellings 
Improvement  Acts,  1875,  1879,  and  1882. 

Deposit  of  Maps  and  Plans, 

(1)  The  local  authority  shall  as  soon  as  practicable  after  the 
passing  of  the  confirming  Act  cause  to  be  made  out,  and  to  be 
signed  by  their  clerk  or  some  other  principal  officer  appointed  by 
them,  maps  and  schedules  of  all  lands  proposed  to  be  taken  com- 
pulsorily,  (which  lands  are  hereinafter  referred  to  as  the  scheduled 
lands,)  together  with  the  names,  so  far  as  the  same  can  be  reason- 
ably ascertained,  of  all  persons  interested  in  such  lands  as  owners 
or  reputed  owners,  lessees  or  reputed  lessees,  or  occupiers. 

(2)  The  maps  made  by  the  local  authority  shall  be  upon  such 
scale  and  be  framed  in  such  manner  as  may  be  prescribed  by  the 
confirming  authority  (a). 

(3)  The  local  authority  shall  deposit  such  maps  and  schedules  at 
the  office  of  the  confirming  authontv  (a),  and  shall  deposit  and  keep 
copies  of  such  maps  and  schedules  at  the  office  of  the  local 
authority. 

(a)  The  confirming  authority  is  in  the  city  and  county  of  London  the 
Secretary  of  State,  in  other  places  the  Local  Government  Board  (s.  8  (1) 
and  (2),  ante,  p.  536). 

Appointment  of  Arbitrator, 

(4)  After  such  deposit  at  the  office  of  the  confirming  authority  as 
aforesaid,  it  shall  be  lawful  for  the  confirming  authority,  upon  the 
apphcation  of  the  local  authority,  to  appoint  an  arbitrator  between 
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the  local  authority,   and  the  persons  interested  in  such  of    the      Belied. 

scheduled  lands,  or  lands  injuriously  affected  by  the  execution  of        

such  scheme,  so  far  as  compensation  for  the  same  has  not  been  made 
the  subject  of  agreement. 

Proceedings  on  Arbitration, 

(5)  Before  any  arbitrator  enters  upon  any  inquiry  he  shall,  in  the  45  &  46  Vict, 
presence  of  a  justice  of  the  peace,  make  and  subscribe  the  following  g^^^  ^j. 
declaration ;  that  is  to  say,  a— f. 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully 
and  honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and 
determine  the  matters  referred  to  me  under  the  provisions  of  the 
Housing  of  the  Working  Classes  Act,  1890. 

A.  B. 

*'  Made  and  subscribed  in  the  presence  of  ." 

And  such  declaration  shall  be  annexed  to  the  award  when  made ;  and 
if  any  arbitrator,  having  made  such  declaration,  wilfully  act  contrary 
thereto,  he  shall  be  guilty  of  a  misdemeanor. 

Of.  the  similar  proviso  in  s.  33  of  the  Lands  Clanses  Consolidation  Act, 
1845,  anUj  p.  62,  and  see  the  notes  thereto. 

(6)  As  soon  as  an  arbitrator  has  been  appointed  as  aforesaid,  the 
confirming  authority  shall  deliver  to  him  the  maps  and  schedules 
deposited  at  their  office,  and  the  local  authority  shall  publish  once  in 
each  of  three  successive  weeks  the  following  particulars : 

(1)  The  appointment  of  the  arbitrator ;  and 

(2)  The  deposit  at  the  office  of  the  local  authority  of  the  copies  of 

such  maps  and  schedules  as  aforesaid,  with  a  description  of 
the  situation  of  such  office,  and  a  statement  of  the  time  at 
which  such  copies  may  be  inspected  by  any  person  desirous 
of  inspecting  the  same. 
Such  publication  shall  be  made  not  only  by  advertisement,  but  also  42  &  43  Vict. 
by  placards  and  handbills  affixed  in  conspicuous  places  on  or  near  c.  63,  Sched. 
the  lands  to  be  taken,  and  also  by  leaving  a  notice  thereof  at  each  Art.  1. 
house  proposed  to  be  taken,  and  also  by  sending  a  notice  thereof  by 
post  to  the  persons  interested  in  such  lands  as  owners  or  reputed 
owners,  lessees  or  reputed  lessees,  so  far  as  they  can  be  reasonably 
ascertained.  ^ 

(7)  In  every  case  in  which  compensation  if  payable  under  Part  I. 
of  this  Act,  by  the  local  authority  to  any  claimant,  and  which 
compensation  has  not  been  made  the  subject  of  agreement  (in  this 
Act  referred  to  as  *'  a  disputed  case  "),  the  arbitrator  shall  ascertain 
in  such  manner  as  he  thinks  most  convenient  the  amount  of  com- 
pensation demanded  by  the  claimant,  and  the  amount  which  the 
local  authority  may  be  willing  to  pay ;  and  after  hearing  all  such 
parties  interested  in  each  disputed  case  as  may  appear  before  him  at 
a  time  and  place  of  which  notice  has  been  given  as  in  Part  I.  of 
this  Act  mentioned,  he  shall  proceed  to  decide  on  the  amount  of 
compensation  to  which  he  may  consider  the  claimant  to  be  entitled 
m  each  case. 

Cf.  a.  7,  antCy  p.  534,  and  Art.  32  of  this  schedule,  ift/ra,  p.  575. 
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Sched.  (8)  The  arbitrator  shall  give  notice  to  the  claimants  in  disputed 

cases  by  causing  such  notice  to  be  published  or  otherwise  in  such 
manner  as  he  thinks  advisable,  of  a  time  and  place  at  which  the 
difference  between  the  claimants  and  the  local  authority  in  disputed 
cases  as  to  the  amount  of  compensation  to  be  paid  will  be  decided  by 
the  arbitrator. 

(9)  After  the  arbitrator  has  arrived  at  a  decision  on  all  the  dis- 
puted cases  brought  before  him  he  shall  make  an  award  under  his 
hand  and  seal,  and  such  award  shall  be  final,  and  be  binding  and 
conclusive  (subject  to  the  provisions  concerning  an  appeal  herein- 
after contained)  upon  all  persons  whomsoever,  and  no  such  award 
shall  be  set  aside  for  irregularity  in  matter  of  form,  but  the  arbitrator 
may  and,  if  the  local  authority  request  him  so  to  do,  shall  from  time 
to  time  make  an  award  respecting  a  portion  only  of  the  disputed 
cases  brought  before  him. 

Ab  to  costs,  see  Art.  29,  post. 


(10)  Such  award  as  aforesaid  shall  be  deposited  at  the  office  of 
the  confirming  authority,  and  a  copy  thereof  shall  be  deposited  at 
the  office  of  the  local  authority,  and  the  local  authority  shall  there- 
upon publish  once  in  each  of  three  successive  weeks  notice  of  the 
deposit  having  been  made  at  the  office  of  the  local  authority  of  a 
copy  of  the  award,  and  a  further  notice  requiring  all  persons 
claiming  to  have  any  right  to  or  interest  in  the  lands  (the  compen- 
sation to  be  paid  in  respect  of  which  is  ascertained  by  such  award) 
to  deliver  to  the  local  authority  on  or  before  a  day  to  be  named  in 
such  notice  (such  day  not  being  earlier  than  twenty-one  days  from 
the  date  of  the  last  publication  of  the  notice),  a  short  statement  in 
writing  of  the  nature  of  such  claim,  and  a  short  abstract  of  the  title 
on  which  the  same  is  founded ;  and  such  statement  and  abstract 
shall  be  paid  for  by  the  local  authority.  Such  abstract  of  title,  in 
the  case  of  a  person  claiming  a  fee  simple  interest  in  the  land,  shall 
commence  twenty  years  previous  to  the  date  of  the  claim,  except 
there  has  been  an  absolute  conveyance  on  sale  within  twenty  years, 
and  more  than  ten  years  previous  to  the  claim  when  the  abstract 
shall  commence  with  such  conveyance. 

Under  the  Artizans  and  Labourers  Dwellings  Improvement  Act,  1876,  the 
arbitrator  was  required  to  frame  a  provisional  award.  In  one  case  where  a 
claim  had  been  sent  to  the  local  authority,  but  by  mistake  not  transmitted  to 
the  arbitrator,  and  the  pi#i4sional  award  was  made  without  this  claim  being 
included,  but  the  arbitrator  afterwards  heard  the  claim  and  altered  the  pro- 
visional award,  it  was  held  that  the  irregularity  was  merely  formal,  and  the 
final  award  was  held  to  be  good  (Carr  v.  Metropolitan  Board  of  Tfc^rA:^  (1880), 
14  Ch.  D.  807).  Under  the  same  schedule  it  was  held  that  the  property  did 
not  pass  until  the  final  award  had  been  made  {Bamet  v.  Metropolitan  Board 
of  Works  (1882),  46  L.  T.  384).  The  provisions  as  to  the  award  in  the 
1875  Act  were  altered  to  their  present  form  by  the  Artizans  Dwellings 
Improvement  Act,  1882. 

Special  Powers  of  Arbitration. 

Power  of  (11)  The  arbitrator  shall  have  the  same  power  of  apportioning 

arbitrator       g^^y  rentservice,  rentcharge,  chief  or  other  rent,  payment,  or  incum- 

tionment. 
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brance,  or  any  rent  payable  in  respect  of  lands  comprised  in  a  lease,      Sched. 

as  two  justices  have  under  the  Lands  Clauses  Consolidation  Act, 

1345  (^j^  ^&  43  Vict. 

(a)  See  b.   98,  ante,  p.  231  ;    s.  112,  ante,  p.  241  ;  s.  116,  ante,  p.  243  ;  ^^^"^^  ^^^' 
8.  119,  ante,  p.  245. 

(12)  Notwithstanding  anything  in  section  ninety- two  of  the  Lands  Amendment 
Clauses  Consolidation  Act,  1846  (a),  the  arbitrator  may  determine  respecting 
that  such  part  of  any  house,  building,  or  manufactory  as  is  proposed  severance  of 
to  be  taken  by  the  local  authority  can  be  taken  without  material  g^^^ylct. 
damage   to  such   house,    building,  or  manufactory,  and   if  he   so  c.  18,  s.  92. 
determine  may  award  compensation  in  respect  of  the  severance  of 

the  part  so  proposed  to  be  taken,  in  addition  to  the  value  of  that  42  &  43  Yict. 
part,  and  thereupon  the  party  interested  shall  be  required  to  sell  ^  ^3. 
and   convey  to  the  local   authority  such  part,  without  the  local  ^^^^'  ^^'• 
authority  being  obliged  to  purchase  the  greater  part  or  the  whole  of 
such  house,  building,  or  manufactory. 

The  local  authority,  or  any  person  interested,  if  dissatisfied  with 
a  determination  under  this  enactment,  may,  in  manner  provided 
with  respect  to  appeals  to  a  jury  in  respect  of  compensation  for  land 
by  this  schedule  (6),  submit  the  question  of  whether  the  said  part 
-can  be  taken  without  material  damage,  as  well  as  the  question  of 
the  proper  amount  of  compensation,  to  a  jury ;  and  the  notice  of 
intention  to  appeal  shall  be  given  within  the  same  time  as  notice 
of  intention  to  appeal  against  the  amount  of  compensation  awarded 
is  required  to  be  given. 

(a)  See  ante,  p.  219. 

(b)  Arts.  26  and  27,  infra. 

As  to  what  may  be  taken  into  account  in  determining  whether  the  land 
can  be  severed  without  material  damage,  see  In  re  Go7Uy  and  Manchester, 
Sheffield  and  Lincolnshire  Rail.  Co.,  [1896]  2  Q.  B.  439,  and  Caledonian 
Bail.  Co.  V.  Ttircan,  [1898]  A.  C.  256  ;  and  notes  to  s.  92  of  the  Lands 
Clauses  Consolidation  Act,  1845,  ante,  p.  221. 

(13)  The  amount  of  purchase  money  or  compensation  to  be  paid  Omitted 
in  pursuance  of  section  one  hundred  and  twenty-four  of  the  Lands  interest^ 
Clauses  Consolidation  Act,  1846  (a),  in  respect  of  any  estate,  right,  ^^^     ^^*' 
or  interest  in  or  charge  affecting  any  of  the  scheduled  lands  which  s'ched.  (4). 
the  local  authority  have  through  mistake  or  inadvertence  failed  or 

omitted  duly  to  purchase  or  make  compensation  for,  shall  be  awarded 
by  the  arbitrator  and  be  paid,  in  like  manner,  as  near  as  may  be,  as 
the  same  would  have  been  awarded  and  paid  if  the  claim  of  such 
estate,  right,  interest,  or  charge  had  been  delivered  to  the  arbitrator 
before  the  day  fixed  for  the  delivery  of  statements  of  claims. 

If  the  arbitrator  is  satisfied  that  the  failure  or  omission  to  purchase 
the  said  estate,  right,  interest,  or  charge,  arose  from  any  default  on 
the  part  either  of  the  claimant  or  of  the  local  authority,  he  may 
direct  the  costs  to  be  paid  by  the  party  so  in  default. 

(a)  Ante,  p.  250. 
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s'^ 38^&~^       (14)  Within  thirty  days  from  the  delivery  of  such  statement  and 

soviet  c.  36.  &^3^^^^  &s  aforesaid  (a)  to  the  local  authority,  the  local  authority 

Sched.  shall,  ^here  it  appears  to  them  that  any  person  so  claiming   is 

absolutely  entitled  to  the  lands,  estate,  or  interest  claimed  by  him, 

deliver  to  such  person,  on  demand,  a  certificate  stating  the  amount 

of  the  compeuRatioato  which*  he  is  entitled  under  the  said  award  (6). 

(rt)  Art.  10. 

(b)  This  only  relates  to  amount  of  compensation.  Ajs  to  certificate  for 
costs,  see  Art.  29. 

(15)  Every  such  certificate  shall  be  prepared  by  and  at  the  cost 
of  the  local  authority ;  and  where  any  agreement  has  been  entered 
into  as  to  the  compensation  payable  in  respect  of  the  interest  of  any 
person  in  any  lands,  the  local  authority  may,  where  it  appears  to 
them  that  such  person  is  absolutely  entitled,  deliver  to  such  person 
a  like  certificate. 

(16)  The  local  authority  shall,  thirty  days  after  demand,  pay  to 
the  party  to  whom  any  such  certificate  is  given,  or  otherwise  as 
herein  provided  in  the  cases  hereinafter  mentioned,  the  amount  of 
moneys  specified  to  be  payable  by  such  certificate  to  the  party  to 
whom  or  in  whose  favour  such  certificate  is  given,  his  or  her 
executors,  administrators,  or  assigns. 

(17)  If  the  local  authority  wilfully  make  default  in  such  payment 
as  aforesaid,  then  the  party  named  in  such  certificate  shall  be 
entitled  to  enter  up  judgment  against  the  local  authority  in  the 
High  Court,  for  the  amount  of  the  sums  specified  in  such  certificate, 
in  the  same  manner  in  all  respects  as  if  he  had  been,  by  warrant  of 
attorney  from  the  local  authority,  authorised  to  enter  up  judgment 
for  the  amount  mentioned  in  the  certificate,  with  costs,  as  is  usual 
in  like  cases ;  and  all  moneys  payable  under  such  certificates,  or  to 
be  recovered  by  such  judgments  as  aforesaid,  shall  at  law  and  in 
equity  be  taken  as  personal  estate  as  from  the  time  of  the  local 
authority  entering  on  any  such  lands  as  aforesaid. 

(18)  When  and  so  soon  as  the  local  authority  have  paid  to  the 
party  to  whom  any  such  certificate  as  aforesaid  is  given,  or  other- 
wise, as  herein  provided,  in  the  cases  hereinafter  mentioned,  the 
amount  specified  to  be  payable  by  such  certificate  to  the  party  to 
whom  or  in  whose  favour  the  certificate  is  given,  his  executors, 
administrators,  or  assigns,  it  shall  be  lawful  for  the  local  authority, 
upon  obtaining  such  receipt  as  hereinafter  mentioned,  from  time  to 
time  to  enter  upon  any  lands  in  respect  of  which  such  certificate  is 
given,  and  thenceforth  to  hold  the  same  for  the  estate  or  interest 
in  respect  of  which  the  amount  specified  in  such  certificate  was 
payable. 

This  article  would  appear  to  give  the  authority  the  right  to  take  posses- 
sion in  cases  where  the  money  is  paid  into  the  bank  under  Art.  21, 2>oM.  See 
In  re  Shaw  and  the  Coi-poraiion  of  Birmingham  (1884),  27  Ch.  D.  614,  pp.  61 IL 
620.     As  to  entering  before  such  payment,  see  Arts.  24  and  25. 

(19)  Tn  every  ease  in  which  any  moneys  are  paid  by  any  local 
authority  under  this  Act  for  such  compensation  as  aforesaid,  the 


Payment  of  Purchase  Money.  569 

party  receiving  such  money  shall  give  to  the  local  authority  a  receipt      Sched. 

for  tne  same,  and  such  receipt  shall  have  the  effect  of  a  grant,  release,        

and  conveyance  of  all  the  estate  and  interest  of  such  party,  and  of 
all  parties  claiming  under  or  through  him,  in  the  lands  in  respect  of 
which  such  moneys  are  paid,  provided  such  receipt  has  an  ad  valorem 
stamp  of  the  same  amount  impressed  thereon  in  respect  of  the  pur- 
chase moneys  mentioned  in  such  certificate  as  would  have  heen 
necessary  if  such  receipt  had  been  an  l^ctual  conveyance  of  such 
estate  or  interest,  every  such  receipt  to  be  prepared  by  and  at  the 
cost  of  the  local  authority. 

A  receiver  has  been  authorised  to  give  such  a  receipt  (Re  Gamett'8  Estate ^ 
[1900]  1  I.  R.  144). 

(20)  If  it  appear  to  the  local  authority,  from  any  such  statement 
and  abstract  as  aforesaid,  or  otherwise,  that  the  person  making  any 
such  claim  as  aforesaid  is  not  absolutely  entitled  to  the  lands,  estate, 
or  interest  in  respect  of  which  his  claim  is  made,  or  is  under  any 
disability,  or  if  the  title  to  such  lands,  estate,  or  interest  be  not  satis- 
factorily deduced  to  the  local  authority,  then  and  in  every  such  case 
the  amount  to  be  paid  by  the  local  authority  in  respect  of  such  lands, 
estate,  or  interest  as  aforesaid  shall  be  paid  and  applied  as  provided 
by  the  clauses  of  the  Lands  Glauses  Consolidation  Act,  1845,  as 
amended  by  the  Court  of  Chancery  Funds  Act,  1872,  *'  with  respect 
to  the  purchase  money  or  compensation  coming  to  parties  having 
limited  interests,  or  prevented  from  treating,  or  not  making 
title  "  (a). 

(a)  Sections  69 — 80.  ante^  pp.  131 — 178.  The  practice  as  to  costs  under 
8.  80,  will  therefore  be  applicable  (Ejt  jxirte  Jones  (1880),  14  Ch.  D.  624). 
The  Chancery  Funds  Act,  1872,  has  been  amended  by  the  Supreme  Court 
of  Judicature  (Funds)  Act,  1883. 

(21)  Where  any  person  claiming  any  right  or  interest  in  any 
lands  refuses  to  produce  his  title  to  the  same,  or  where  the  local 
authority  have  under  the  provisions  of  Part  I.  of  this  Act  taken 
possession  of  any  lands  in  respect  of  the  compensation  whereof,  or 
of  any  estate  or  interest  wherein,  no  claim  has  been  made  within 
one  year  from  the  time  of  the  local  authority  taking  possession,  or  if 
any  party  to  whom  any  such  certificate  has  been  given  or  tendered 
refuses  to  receive  such  certificate,  or  to  accept  the  amount  therein 
specified  as  payable  to  him,  then  and  in  any  such  case  the  amount 
payable  by  the  local  authority  in  respect  of  such  lands,  estate,  or 
interest,  or  the  amount  specified  in  such  certificate,  shall  be  paid 
into  the  Bank  of  England,  in  manner  provided  by  the  last-men- 
tioned clauses  of  the  Lands  Clauses  Consolidation  Act,  1845,  as 
amended  by  the  Court  of  Chancery  Funds  Act,  1872,  and  the  amount 
so  paid  into  the  said  bank  shall  be  accordingly  dealt  with  as  by  the 
said  Act  provided. 

'*  The  provisions  of  Part  I.  of  this  Act"  evidently  refer  to  Arts.  24  and  25 
of  this  schedule. 

(22)  Nothing  herein  contained  shall  prevent  the  local  authority 
from  requiring  any  further  abstract  or  evidence  of  title  respecting 
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Sched.  any  lands  included  in  any  such  award  as  aforesaid,  in  addition  to 
the  abstract  or  statement  hereinbefore  mentioned  (a),  if  they  think 
fit,  so  as  the  same  be  obtained  at  the  cost  of  the  local  authority. 

(rt)  Art.  10. 

(23)  If  from  any  reason  whatever  the  local  authority  does  not 
deliver  the  certificate  aforesaid  to  any  party  claiming  to  be  entitled 
to  any  interest  in  any  lands  the  possession  whereof  has  been  taken 
by  the  local  authority  as  aforesaid,  then  the  right  to  have  a  certificate 
according  to  the  provisions  of  this  Act  may,  at  the  cost  and  charge 
of  the  local  authority,  be  enforced  by  any  party  or  parties,  by  appli- 
cation to  the  High  Court,  in  a  summary  way  by  petition,  and  all 
other  rights  and  interests  of  any  party  or  parties  arising  under  the 
provisions  of  this  Act  may  be  in  like  manner  enforced  against  the 
local  authority  by  such  application  as  aforesaid. 

Under  the  Lands  Clauses  Acts,  the  procedure  to  compel  promoters  to  do 
any  act,  is  usually  by  mandamun.  Here  a  procedure  by  petition  is  sub- 
stituted. 

It  was  held  that  the  corresponding  provisions  in  the  schedule  to  the 
Artizans  and  Labourers  Dwellings  Improvement  Act,  1875,  enabled  a  local 
authority  to  enter  into  possession  after  payment  to  the  party  entitled,  or 
after  payment  into  court  of  the  sum  awarded  by  the  arbitrator  (/»  rt 
Shatn  and  the  Corjxmitiott  of  Birmingham  (1884),  27  Ch.  D.  614). 

Entry  on  Lands  on  Making  Deposit, 

(24)  Where  the  local  authority  are  desirous,  for  the  purposes  of 
their  works,  of  entering  upon  any  lands  before  they  would  be 
entitled  to  enter  thereon  under  the  provisions  hereinbefore  con- 
tained, it  shall  be  lawful  for  the  local  authority,  at  any  time  after 
the  arbitrator  has  framed  his  award,  upon  depositing  in  the  Bank  of 
England  such  sum  as  the  arbitrator  may  certify  to  be  in  his  opinion 
the  proper  amount  to  be  so  deposited  in  respect  of  any  lands 
authorised  to  be  purchased  or  taken  by  the  local  authority,  and 
mentioned  in  such  award,  to  enter  upon  and  use  such  lands  for  the 
purposes  of  the  improvement  scheme  of  the  local  authority:  and 
the  arbitrator  shall,  upon  the  request  of  the  local  authority  at  any 
time  after  he  has  framed  such  award,  certify  under  his  hand  the 
sum  which,  in  his  opinion,  should  be  so  deposited  by  the  local 
authority  in  respect  of  any  lands  mentioned  in  such  award  before 
they  enter  upon  and  use  the  same  as  aforesaid,  and  the  sum  to  be 
so  certified  shall  be  the  sum  or  the  amount  of  the  several  sums  set 
forth  in  such  award  as  the  sum  or  sums  to  be  paid  by  the  local 
authority  in  respect  of  such  lands,  or  such  greater  amount  as  to  the 
arbitrator,  under  the  circumstances  of  the  case,  may  seem  proper ; 
and,  notwithstanding  such  entry  as  aforesaid,  all  proceedings  for 
and  in  relation  to  the  completion  of  the  award,  the  delivery  of 
certificates,  and  other  proceedings  under  Part  I.  of  this  Act,  shall 
be  had,  and  payments  made,  as  if  such  entiy  and  deposit  had  not 
been  made ; 

Provided  that  the  local  authority  shall,  where  they  enter  upon 
any  lands  by  virtue  of  this  present  provision,  pay  interest  at  the 
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rate  of  five  pounds  per  centum  per  annum  upon  the  compensation      Sched. 

money  payable  by  them  in  respect  of  any  lands  so  entered  upon,        

from  the  time  of  their  entry  until  the  time  of  the  payment  of  such 
money  and  interest  to  the  party  entitled  thereto,  or  where,  under 
the  provisions  of  Part  I.  of  this  Act,  such  compensation  is  required 
to  be  paid  into  the  Bank  of  England,  then  until  the  same,  with  such 
interest,  is  paid  into  such  bank  accordingly  ;  and  where  under  this 
provision  interest  is  payable  on  any  compensation  money  the  certi- 
ficate to  be  delivered  by  the  local  authority  in  respect  thereof  shaU 
specify  that  interest  is  so  payable,  and  the  same  shall  be  recover- 
able in  like  manner  as  the  principal  money  mentioned  in  such 
certificate. 

As  to  entry  for  other  purposes,  as  where  the  buildings  are  dangerous,  see 
Barftett  v.  Metropolitan  Board  of  Works  (1882),  46  L.  T.  (n.8.)  384. 

As  to  cost«  on  payment  out  of  court,  the  same  rule  will  apply  as  under 
the  Lands  Clauses  Act,  1845  {Ex  parte  Jones  (1880),  43  L.  T.  84).  And  see 
notes  to  s.  80,  awfe,  p.  178. 

(25)  The  money  so  deposited  as  last  aforesaid  shall  be  paid  into 
the  Bank  of  England  to  such  account  as  may  from  time  to  time  be 
directed  by  any  regulation  or  Act  for  the  time  being  in  force  in 
relation  to  moneys  deposited  in  the  bank  in  similar  cases,  or  to  such 
account  as  may  be  directed  by  any  order  of  the  High  Court,  and 
remain  in  the  bank  by  way  of  security  to  the  parties  interested  in 
the  lands  which  have  been  so  entered  upon  for  the  payment  of  the 
money  to  become  payable  by  the  local  authority  in  respect  thereof 
under  the  award  of  the  arbitrator;  and  the  money  so  deposited 
may,  on  the  application  by  petition  of  the  local  authority,  be  ordered 
to  be  invested  in  Bank  Annuities  or  Government  securities,  and 
accumulated :  and  upon  such  payment  as  aforesaid  by  the  local 
authority  it  shall  be  lawful  for  the  High  Court,  upon  a  like  applica- 
tion, to  order  the  money  so  deposited,  or  the  funds  in  which  the 
same  shall  have  been  invested,  together  with  the  accumulation 
thereof,  to  be  repaid  or  transferred  to  the  local  authority,  or,  in 
default  of  such  payment  as  aforesaid  by  the  local  authority,  it  shall 
be  lawful  for  the  said  court  to  order  the  same  to  be  applied  in  such 
manner  as  it  thinks  fit  for  the  benefit  of  the  parties  for  whose 
security  the  same  shall  so  have  been  deposited. 

Cf.  ss.  85—91  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  notes 
thereto,  ante,  pp.  205 — 218. 

Appeal. 

(26)  In  the  following  cases,  namely, —  See  45  & 

(a)  Where  the  party  named  in  any  certificate  issued  under  the  ^^^^'  ^.^' 

provisions  hereinbefore  contained  of  the  amount  of  the  ^^^^'  (^)- 
compensation  ascertained  by  any  award  under  Part  I.  of 
this  Act  (or  any  party  claiming  under  the  party  so  named) 
is  dissatisfied  with  the  amount  in  such  certificate  certified 
to  be  payable,  and  such  amount  exceeds  one  thousand 
pounds,  and 

(b)  Where  any  party  claiming  any  interest  in  any  moneys  so  paid 

into  court  as  aforesaid  is  dissatisfied  with  the  amount  of 
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Sched.  the  price  or  compeDsation  in  respect  of  which  such  moneys 

are  paid  into  court,  and  such  amount  exceeds  one  thousand 

pounds;  also 
(c)  Where  the  local  authority  is  dissatisfied  with  the  amount  of 
compensation  which  the  arbitrator  appointed  under  the 
provisions  of  Part  I.  of  this  Act  has  awarded  to  be  paid  by 
the  local  authority  to  any  person  in  respect  of  any  estate 
or  interest  in  lands,  and  such  amount  exceed  the  sum  of 
one  thousand  pounds : 

the  party  dissatisfied  may,  upon  obtaining  the  leave  of  the  High 
Court,  which  leave  may  be  granted  by  such  court  or  any  judge 
thereof  at  chambers  in  a  summary  manner,  and  upon  being  satisfied 
that  a  failure  of  justice  will  take  place  if  the  leave  is  not  granted, 
submit  the  question  of  the  proper  amount  of  compensation  to  a  jury, 
provided  that  such  party  give  notice  in  writing  to  the  other  party  of 
their  intention  to  appeal  within  ten  days  after  the  cause  of  appeal 
has  arisen. 

The  cause  of  appeal  shall  be  deemed  to  have  arisen — 

(1)  Where  a  certificate  has  been  issued  as  aforesaid,  at  the  date 

of  the  issue  of  the  certificate ; 

(2)  Where  moneys  have  been  paid  into  court,  at  the  date  of  the 

payment  into  court ; 

(3)  Where  the  local  authority  appeals,  at  the  date  of  the  making 

of  the  award. 

"  Failure  of  justice.'' — Leave  to  appeal  from  an  arbitrator's  award  will 
not  be  given  merely  on  the  affidavits  of  valuers  who  swear  that  in  their 
opinion  the  amount  awarded  is  less  than  the  true  value,  nor  even  if  the 
court  disagree  with  the  figures  of  the  arbitrator.  The  court  must  be 
satisfied  that  a  failure  of  justice  will  take  place,  but  in  order  to  establish 
such  failure  it  is  not  necessary  to  show  some  mistake  in  law,  although 
such  mistake  as  the  wrong  admission  or  exclusion  of  evidence  would  be 
sufficient  (Ejt  p^irte  Larmuth  and  Lees  (1894),  10  T.  L.  R.  225  ;  Ex  parte 
Birch,  [1894]  2  I.  R.  Q.  B.  181).  In  the  latter  of  these  cases  the  court 
also  expressed  the  opinion  that  a  claimant  to  whom  several  sums  have  been 
awarded  each  less  than  £1,000,  but  in  the  aggregate  exceeding  that  sum,  in 
respect  of  an  estate  held  under  the  same  title,  may  be  given  leave  to 
appeal. 

In  Scotland  the  court  refused  leave  to  appeal  in  a  case  where  the  arbitra- 
tor had  limited  the  skilled  evidence  of  the  value  of  the  lands  to  two  witnesses 
on  each  side,  and  had  personally  inspected  the  lands,  and  in  his  award  had 
proceeded  in  part  on  his  own  judgment  as  a  man  of  skill.  It  was  suggested 
that  leave  to  appeal  should  only  be  given  on  much  the  same  grounds  as 
those  on  which  a  new  trial  would  be  ordered  (Machiight's  Trustee  v.  Edin- 
burgh Corjx^ratioH  (1901),  3  F.  90). 

The  procedure  to  obtain  leave  to  appeal  would  appear  to  be  either 
by  motion,  notice  being  given,  or  by  summons  in  chambers.  See  the  above 
cases.  Whether  the  application  is  made  in  chambers  or  in  court,  there  is  no 
appeal  to  a  higher  court  (E.r  jxirte  Steveusou,  [1892]  1  Q.  B.  394,  609). 

(27)  Where  a  notice  has  been  given  under  Part  I.  of  this  Act  of 
an  appeal  to  a  jury  in  respect  of  compensation  for  land,  or  any 
interest  in  land,  a  question  of  disputed  compensation  required  to  be 
determined  by  the  verdict  of  a  jury  shall  be  deemed  to  have  arisen 

8&9Vict.      within  the  meaning  of  the  Lands  Clauses  Consolidation  Act,  1845, 

0.  18. 
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and  all  the  provisions  of  that  Act  contained  in  sections  thirty-eight      Sched. 

to  fifty-seven  (a),  both  inclusive,  shall  be  deemed  to  apply,  except        

sections  forty-seven  and  fifty-one :  Provided  also,  that — 

(1)  Where  the  local  autnority  appeals  that  authority  shall  be 

deemed  to  be  the  plaintiff  and  the  party  entitled  to  com- 
pensation to  be  the  defendant ;  and 

(2)  Where  the  party  claiming  compensation  appeals,  then,  in  case 

the  verdict  of  the  jury  is  for  a  sum  exceeding  the  award  of 
the  arbitrator,  the  local  authority  shall  pay  to  such  party 
the  costs  of  the  trial,  such  costs  to  be  taxed  and  ascer- 
tained in  the  same  manner  as  costs  are  by  law  ascertained 
on  the  trial  of  issues  tried  in  the  High  Court ;  but  in  oiase 
the  verdict  of  the  jury  is  for  a  sum  not  exceeding  the 
award  of  the  arbitrator,  the  party  appealing  shall  pay 
to  the  local  authority  the  costs  of  the  trial  to  be  taxed  and 
ascertained  in  manner  aforesaid. 

(3)  Where  the  local  authority  is  the  appellant — 

(a)  Notwithstanding  the  verdict  of  the  jury  may  be  for  a  sum 

less  than  that  awarded  by  the  arbitrator,  the  local 
authority  shall  pay  to  the  other  party  such  sum  not 
exceeding  twenty  pounds  for  the  costs  of  the  trial  as  the 
sheriff  or  other  officer  before  whom  the  same  is  tried  shall 
direct;  and 

(b)  In  case  the  verdict  of  the  jury  is  for  a  sum  equal  to  or 

exceeding  the  award  of  the  arbitrator,  the  local  authority 
shall  pay  to  the  other  party  the  costs  of  the  trial,  such 
costs  to  oe  taxed  and  ascertained  in  manner  aforesaid. 

(c)  The  amount  of  compensation  awarded  by  the  arbitrator  shall 

not  be  communicated  to  the  jury,  but  they  shall  be 
required  to  make  an  independent  assessment  of  the 
amount  of  compensation  to  which  the  party  claiming 
compensation  is  entitled. 

(a)  AnU,  pp.  73—93. 

Where  a  sum  of  money  has  been  paid  into  court  by  a  local  authority 
under  the  award  of  an  arbitrator  and  on  appeal  a  larger  sum  is  awarded  by 
the  verdict  of  a  jury,  and  the  difference  is  afterwards  paid  into  court, 
interest  at  the  rate  of  4  per  cent,  is  payable  on  the  difference  from  the 
date  of  the  first  payment  in  to  the  date  of  ihe  second  {In  re  Shaw  and  the 
Corporation  of  Birmingham  (1884),  27  Ch.  D.  614). 

Costs  of  Arbitration, 

(28)  The  salary  or  remuneration,  travelling,  and  other  expenses  See  45  k 
of  the  arbitrator,  and  all  costs,  charges,  and  expenses  (if  any)  *6  Vict,  c.  54. 
which  may  be  incurred  by  the  confirming  authority  in  carrying  the  ^^*^^®^- 1^)- 
provisions  of  Part  I.  of  this  Act  into  execution,  shall,  after  the 
amount  thereof  shall  have  been  certified  under  this  article,  be  paid 
by  the  local  authority ;  and  the  amount  of  such  costs,  charges,  and 
expenses  shall  from  time  to  time  be  certified  by  the  confirming 
authority  after  first  hearing  any  objections  that  may  be  made 
to  the  reasonableness  of  any  such  costs,  charges  and  expenses 
by  or  on  behalf  of  the  local  authority ;  and  every  certificate  of  the 
said   confirming  authority  certifying   the  amount  of  such  costs. 
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flched.  charges,  and  expenses  shall  be  taken  as  proof  in  all  proceedings 
at  law  or  in  equity  of  the  amount  of  such  respective  costs,  charges, 
and  expenses,  and  the  amount  so  certified  shall  be  a  debt  due 
from  the  local  authority  to  the  Crown,  and  shall  be  recoverable 
accordingly. 

Further,  any  such  certificate  may  be  made  a  rule  of  a  superior 
court  on  the  application  of  any  party  named  therein,  and  may  be 
enforced  accordingly. 

(29) — (1)  It  shall  be  lawful  for  the  arbitrator,  where  he  thinks 
fit,  upon  the  request  of  any  party  by  whom  any  claim  has  been 
made  before  him,  to  certify  the  amount  of  the  costs  properly  incurred 
by  such  party  in  relation  to  the  arbitration,  and  the  amount  of  the 
costs  so  certified  shall  be  paid  by  the  local  authority ; 
See45&;   ^        Provided  that— 

Sched^  (I)  (*)  ^^®  arbitrator  shall  not  be  required  to  certify  the  amount  of 

costs  in  any  case  where  he  considers  such  costs  are  not 
properly  payable  by  the  local  authority ; 

(b)  The  arbitrator  shall  not  be  required  to  certify  the  amount  of 

costs  incurred  by  any  party  in  relation  to  the  arbitration, 
in  any  case  where  he  considers  that  such  party  neglected, 
after  due  notice  from  the  local  authority,  to  deliver  to  that 
authority  a  statement  in  writing  within  such  time,  and 
containing  such  particulars  respecting  the  compensation 
claimed,  as  would  have  enabled  the  local  authority  to 
make  a  proper  offer  of  compensation  to  such  party  before 
the  appointment  of  the  arbitrator. 

(c)  No  certificate  shall  be  given  where  the  arbitrator  has  awarded 

the  same  or  a  less  sum  than  has  been  offered  by  the  local 
authority  in  respect  of  the  claim  before  the  appointment  of 
the  arbitrator. 

(2)  If  within  seven  days  after  demand  the  amount  certified  be 
not  paid  to  the  party  entitled  to  receive  the  same,  such  amount  shall 
be  recoverable  as  a  debt  from  the  local  authority  with  interest  at  the 
rate  of  five  per  cent,  per  annum  for  any  time  during  which  the  same 
remains  unpaid  after  such  seven  days  as  aforesaid. 

In  taxing  a  solicitor's  bill  in  respect  of  the  conveyance,  all  costs  of 
attending  at  the  arbitration  and  preparing  for  it  were  disallowed,  as  the  arbi- 
trator's certificate  had  not  been  asked  for  (Re  Agnein  and  Keenan,  [1900] 
1  I.  R.  33). 

Miscellaneous. 

(30)  The  arbitrator  may  call  for  the  production  of  any  documents 
in  the  possession  or  power  of  the  local  authority,  or  of  any  party 
making  any  claim  under  the  provisions  of  Part  I.  of  this  Act,  which 
such  arbitrator  may  think  necessary  for  determining  any  question 
or  matter  to  be  determined  by  him  under  Part  I.  of  this  Act,  and 
may  examine  any  such  party  and  his  witnesses,  and  the  witnesses 
for  the  local  authority,  on  oath,  and  administer  the  oaths  necessary 
for  that  purpose. 

(31)  If  any  arbitrator  appointed  in  pursuance  of  Part  I.  of  this 
Act,  die,  or  refuse,  decline,  or  become  incapable  to  act,  the  confirm- 
ing authority  may  appoint  an  arbitrator  in  his  place,  who  shall  have 
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the  same  powers  and  authorities  as  the  arbitrator  first  appointed ;       Sched. 

and   upon   the   appointment  of  any  arbitrator  in  the  place  of  an        

arbitrator  dying,  or  refusing,  declining,  or  becoming  incapable  to  act, 
all  the  documents  relating  to  the  matter  of  the  arbitration  which 
were  in  the  possession  of  such  arbitrator  shall  be  delivered  to  the 
arbitrator  appointed  in  his  place,  and  the  local  authority  shall 
publish  notice  of  such  appointment  in  the  London  Gazette. 

(32)  All  notices  required  by  this  schedule  to  be  published  shall 
be  published  in  some  one  and  the  same  newspaper  circulating  within 
the  jurisdiction  of  the  local  authority,  and  where  no  other  form  of 
service  is  prescribed  all  notices  required  to  be  served  or  given  by  the 
local  authority  under  this  schedule  or  otherwise  upon  any  persons 
interested  in  or  entitled  to  sell  lands,  shall  be  served  in  manner  in 
which  notices  of  lands  proposed  to  be  taken  compulsorily  for  the 
purpose  of  an  improvement  scheme  are  directed  by  Part  I.  of  this 
Act  to  be  served  upon  owners  or  reputed  owners,  lessees  or  reputed 
lessees,  and  occupiers  (a). 

(a)  See  8.  7,  a«/e,  p.  534. 

The  remaining  articles,  33 — 35,  of  the  schedule  contain  provisions  apply- 
ing the  procedure  to  Scotland  and  Ireland. 


(     .^76     ) 


THE  PARLIAMENTARY  DEPOSITS  AND 
BONDS    ACT,    1892. 

(55  &  56  Vict.  c.  27.) 

An  Act  to  atUhorise  the  release  of  certain  Deposits,  and  the 
cancellation  of  certain  Bonds,  made  or  given  to  secure  the 
performance  of  undertakimjs  authorised  hy  Parliament. 

[27th  June  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

Power  to  1. — (1)  AVhere  in  pursuance  of  any  general  or  special  Act  of 

depodtH.  Parliament,  or  of  any  rules  made  thereunder,  moneys  or  securities 
have  been  deposited  with,  or  are  standing  in  the  name  of,  the 
Paymaster-General  to  secure  the  completion  by  any  company  of 
any  undertaking  authorised  by  Parliament,  or  by  any  certificate 
issued  under  the  authority  of  an  Act  of  Parliament,  and  the  under- 
taking has  not  been  completed  within  the  time  limited  in  that 
behalf,  the  High  Court  may,  notwithstanding  anything  in  any 
such  general  or  special  Act  or  rules,  order  that  the  moneys  or 
securities  (in  this  Act  called  the  deposit  fund),  or  any  part  thereof, 
be  applied  towards  compensating  any  landowners  or  other  persons 
whose  property  has  been  interfered  with  or  otherwise  rendered 
less  valuable  by  the  commencement,  construction,  or  abandonment 
of  the  undertaking,  or  any  portion  thereof,  or  who  have  been 
subjected  to  injury  or  loss  in  consequence  of  any  compulsory 
powers  of  taking  property  given  in  connection  with  the  under- 
taking, and  have  received  no  compensation  or  inadequate  compen- 
sation for  such  injury  or  loss  ;  and  also,  in  the  case  of  a  tramway 
company,  towards  compensating  the  road  authorities  for  the 
expenses  incurred  by  them  in  taking  up  any  tramway  or  materials 
connected  therewith  placed  by  the  tramway  company  in  or  on  any 
road  vested  in  or  maintainable  by  the  road  authorities,  and  in 
making  good  all  damage  caused  to  such  roads  by  the  construction 
or  abandonment  of  the  tramway. 

(2)  Subject  to  payment  of  any  such  compensation,  and  not- 
withstanding  any  provision  as   to  forfeiture  to  the  Crown,  the 
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High  Court  may,  if  a  receiver  has  been  appointed,  or  the  company  Sect.  L 
is  insolvent  and  has  been  ordered  to  be  wound  up,  or  the  under- 
taking  has  been  abandoned,  order  that  the  deposit  fund  or  any 
part  thereof  be  paid  or  transferred  to  the  receiver  or  to  the 
liquidator  of  the  company,  or  be  applied  as  part  of  the  assets  of 
the  company  for  the  benefit  of  the  creditors  thereof. 

(3)  Subject  to  such  application  as  aforesaid  the  High  Court 
may,  after  such  public  notice  as  to  the  Court  seems  reasonable, 
order  that  the  deposit  fund  or  any  part  thereof  be  paid  or 
transferred  to  the  depositors  or  the  persons  claiming  through  or 
under  them. 

(4)  If  any  money  or  securities  deposited  with  or  standing  in 
the  name  of  the  Paymaster-General  for  the  purposes  of  this  section 
on  or  before  the  thirty-first  of  March  one  thousand  eight  hundred 
and  ninety  are  not  claimed  by  or  on  behalf  of  the  depositors 
thereof  within  ten  years  after  the  passing  of  this  Act,  the  Treasury 
may  pay  or  transfer  the  same  to  the  National  Debt  Commissioners 
to  be  applied  by  them  towards  the  reduction  of  the  National  Debt. 

(5)  This  section  shall  apply  to  any  person  or  body  of  persons 
authorised  by  Parliament  or  by  any  such  certificate  as  aforesaid 
to  carry  out  an  undertaking  as  if  he  or  they  were  a  company. 

As  the  terms  and  provisions  of  the  Railway  Abandonment  Acts  (see  antCy 
p.  382)  do  not  appear  to  apply  to  railways  formed  since  1867,  the  decisions 
as  to  compensation  to  landowners  when  a  railway  has  been  abandoned  have 
turned  mainly  on  the  construction  of  the  special  Act  authorising  the 
abandonment,  and  upon  the  provisions  as  to  the  distribution  of  the  parlia- 
mentary deposit.  It  was  usual  to  insert  in  the  Act  authorising  the  abandon- 
ment, a  proviso  that  the  deposit  shall  be  applicable  towards  compensating 
any  landowners  or  other  persons  whose  property  may  have  been  interfered 
with,  or  otherwise  rendered  less  valuable  by  the  commencement,  construc- 
tion, or  abandonment  of  the  railway,  or  any  portion,  or  who  may  have  been 
subjected  to  injury  or  loss  in  consequence  of  the  compulsory  powers  of 
taking  property  conferred  upon  the  company  by  the  Act  authorising  the 
railway,  and  for  which  injury  or  loss  no  compensation  or  inadequate  com- 
pensation shall  have  been  paid. 

It  will  be  seen  that  s.  1  (1)  of  this  Act  is  in  almost  indentical  terms,  and 
that  the  provision  is  now  made  applicable  to  all  parliamentary  deposits  when 
the  undertaking  is  abandoned. 

It  has  been  held  under  the  provision  above  mentioned  in  a  special  Act 
that  the  words  "  commencement,  construction,  or  abandonment  *'  were  dis- 
junctive, and  that  the  diminution  in  value  must  be  estimated  by  comparing 
the  value  of  the  land  inmiediately  before  and  its  value  immediately  after 
the  abandonment  (In  re  Potteries^  Shrewsbury,  and  North  Wales  Rail.  Co. 
(1883),  25  Ch.  D.  251).  It  would  appear  that  the  compensation  is  not 
confined  to  loss  occasioned  by  the  action  of  the  company  under  its  statutory 
powers  alone,  but  that  if  the  company  have  entered  into  covenants  with  a 
landowner  to  do  certain  acts,  such  as  to  make  a  station  on  his  land,  or  to 
erect  a  fence,  and  if  the  abandonment  of  the  railway  makes  the  performance 
of  these  covenants  impossible,  the  consequent  loss  may  be  taken  into 
account  in  estinoating  the  deterioration  of  the  value  of  the  land.     The  land- 
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Sect.  1.      owner  must,  however,  prove  that  the   breaches  of  covenant  do  in   fact- 

' deteriorate  the  value  of  the  land  (hi  ie  Ruthin  atid  Cerrig-y-Dr vidian  Rail- 

NOTK.        irrty  .l./(1886),  32Ch.  D.  438). 

Where  a  landowner  had  commenced  works  on  his  own  land  before  a 
railway  company  had  obtained  their  Act  on  the  speculation  that  they  would 
obtain  power  to  construct  the  railway,  and  that  his  works  would  be  utilized 
in  the  construction  of  the  railway,  and  the  company  afterwards  obtained 
their  Act,  but  the  railway  was  abandoned,  it  was  held  that  the  landowner, 
while  having  no  claim  for  compensation  in  respect  of  injury  by  the  com- 
mencement or  construction  of  the  railway,  had  a  claim  for  compensation  for 
injury  done  by  the  abandonment,  and  that  his  land  was  depreciated  by 
having  an  embankment  on  it,  which  had  become  useless,  and  which  before 
the  abandonment  was  of  value  (Iti  re  Potttriea^  Shretcsbuinf,  cuid  North  Wales 
Rail.  Co.  (1883),  25  Ch.  D.  251). 

In  the  same  •case  it  was  held  that  mortgagees  of  the  land  might  be  persons 
entitled  to  claim  compensation  under  the  Act.  It  is  usual  for  the  court  to 
order  an  enquiry  as  to  what  landowners  and  other  persons  there  are  whose^ 
lands  have  been  injured  by  the  commencement,  construction,  or  abandonment 
of  the  railway.     See  form  of  order,  N.  C.,  p.  262. 

In  the  case  of  Li  re  Uxhridge  and  Rirkmafuirorth  Rail.  Co.  (1890),  43  Ch.  D. 
536.  three  claims  were  made  by  three  different  landowners  to  be  entitled  to- 
priority  to  the  other  creditors  under  the  provisions  of  the  special  Act,  which 
were  similar  in  effect  to  this  Act,  as  persons  who  had  been  subjected  to 
injury  or  loss  in  consequence  of  the  compulsory  powers  of  taking  property 
conferred  upon  the  company.  In  one  of  these  cases,  Grainge's  Case,  the 
company  had  served  a  notice  to  treat  on  Grainge,  the  landowner,  in  reply  to 
which  he  had  delivered  particulars  of  his  estate  and  the  amount  he  claimed 
as  purchase  money.  Nothing  further  was  done,  and  his  claim  in  this  case 
was  for  the  costs  and  charges  of  surveyors  and  solicitors  incurred  in  conse- 
quence of  the  notice.  In  the  next  case.  Ha r man  a  Cane,  the  company  had 
also  served  a  notice  to  treat,  which  had  been  followed  by  legal  proceedings, 
and  by  an  agreement  by  the  company  to  purchase  the  land,  and  to  pay  pre- 
liminary and  other  costs  of  solicitors  and  surveyors.  The  purchase  was  not 
completed,  and  the  claim  in  this  case  was  for  the  various  costs  and  charges 
incurred.  In  the  third  case,  Way's  Cane,  the  claim  was  for  compensation 
and  damages  for  the  non-completion  of  an  agreement  to  purchase  land,  and 
for  the  costs  and  charges  incurred  in  consequence.  The  court  held  that  the 
service  of  a  notice  to  treat  was  not  an  exercise  of  compulsory  powers^, 
following  in  this  respect  Gneiit  v.  Poole  and  Bonniemotith  Rail.  Co.  (1870), 
L.  R.  5  C.  P.  553,  and  that  the  landowners  were  not  entitled  to  any  priority 
in  consequence  of  any  loss  caused  by  its  ser^4ce,  and  further  that  the  land- 
owners had  not  suffered  any  loss  in  consequence  of  the  notice  to  treat. 
They  were  allowed  to  rank  as  ordinary  creditors  for  any  claim  they  could 
prove. 

"When  a  company  have  resolved  to  abandon  an  undertaking,  the  court  has 
no  power  to  order  payment  of  the  deposit  until  the  time  limited  for  the 
completion  of  the  works  has  expired,  although  the  time  for  acquiring  land 
compulsorily  has  expired,  and  they  have  taken  no  steps  to  acquire  land  (£> 
2>ftrte  ChamhevR,  [1893]  1  Ch.  47). 

Where  a  company  has  not  completed  the  whole  of  its  undertaking,  but  is 
solvent  and  has  completed  the  greater  part  of  it,  the  court  under  sub-s.  (3) 
will  only  require  notices  to  be  served  on  the  owners  before  pajTnent  out 
(///  re  Hidl  Barnnley  and  Went  Riding  Junction  Rail.  Co.,  W.  N.  (1893)  83). 

Power  to  2,  Where  in  pursuance  of  any  general  or  special  Act  of  Parlia- 

oance      m  s.  ^^^^^^^  ^^^y  j^^j^j  j^r^g  j^^^j^  given  to  secure  the  completion  of  any 
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nndertaking  authorised  by  Parliament,  or  by  any  certificate  Sect.  2. 
issued  under  the  authority  of  an  Act  of  Parliament,  and  the 
undertaking  has  not  been  completed  within  the  time  limited  in 
that  behalf,  the  money  thereby  secured  shall  be  applicable  to  the 
same  purposes  as  the  deposit  fund  hereinbefore  mentioned,  and  the 
Treasury  may,  if  they  think  fit,  cancel  the  bond  on  proof  to  their 
satisfaction  that  the  money  thereby  secured  has  been  applied  or  is 
not  required  for  those  purposes. 

3,  4.    .    .    . 

Sections  3  and  4  extend  the  Act  to  Scotland  and  Ireland. 

5.  This  Act  may  be  cited  as  the  Parliamentary  Deposits  and  Short  title. 
Bonds  Act,  1892. 


2  I'  2 


(    580    ) 


THE    MILITAEY  LANDS  ACT,   1892. 
(55  &  56  Vict.  c.  43.) 

An  Act  to  consolidate  and  amend  certain  enactments  relating  to 
the  Acquisition  of  Land  for  Military  Purposes, 

[27th  Jnne  1892.] 

fl  This  Act  consolidates  and  amends  various  statutes  dealing  with  the 
acquisition  of  lands  for  the  building  and  enlarging  of  barracks  and  camps, 
and  for  the  erection  of  butts  and  the  providing  of  ranges  and  for  drill 
grounds.  By  s.  28,  it  repeals  various  enactments  dealing  with  the  acquisi- 
tion of  lands  for  these  purposes.  The  enactments  repealed  are  :  Section  1 
of  the  Defence  Act,  1859.(22  Vict.  c.  12),  which  enabled  the  Secretary  of 
State  to  acquire  rights  of  common  ;  ss.  31 — 40  of  the  Volunteer  Act,  1863 
(26  &  27  Vict.  c.  65),  which  dealt  with  the  acquisition  of  land  for  ranges 
for  volunteers;  s.  17  of  the  Regulation  of  the  Forces  Act,  1871,  which 
amended  these  sections  of  the  Volunteer  Act,  1863  ;  the  whole  of  the 
Artillery  and  Rifle  Ranges  Act,  1885  (48  &  49  Vict.  c.  36),  except  s.  3, 
which  has  since  been  repealed  by  the  Military  Lands  Act,  1900  ;  the  whole  of 
the  Drill  Grounds  Act,  1886  (49  &  50  Vict.  c.  5)  ;  ss.  2  and  3  of  the 
Barracks  Act,  1890  (53  &  54  Vict.  c.  25),  which  sections  enabled  the 
Secretary  of  State  to  purchase  lands  for  purposes  similar  to  this  Act,  and 
the  whole  of  the  Ranges  Act,  1891  (54  &  55  Vict.  c.  54),  except  s.  11,  in  so 
far  as  it  amends  the  Defence  Act,  1842,  for  which  see  Appendix. 

This  Act  has  been  amended  by  the  Military  Lands  Act,  1897  (60  Vict. 
c.  6),  which  merely  extends  the  power  of  a  volunteer  corps  to  borrow: 
by  the  Military  Lands  Act,  1900  (63  &  64  Vict.  c.  56),po«^  p.  628  ;  and  by 
the  Military  Lands  Act,  1903  (3  Edw.  7,  c.  47),  ^hich  empowers  councils 
to  hire  land  by  agreement  for  military  purposes. 

By  the  Naval  Works  Act,  1895  (58  &  59  Vict.  c.  35),  s.  2,  the  powers  of 
this  Act  are  extended  to  the  Admiralty  and  his  Majesty's  Naval  Forces, 
post,  p.  609. 

PART  I. 

Acquisition  ob^  Land  for  Military  Purposes. 

Powers  to  \^ — (1)  A  Secretary  of  State  may  purchase  land  in  the  United 

giirc  lase         Kingdom  under  this  Act,  for  the  military  purposes  of  any  portion 
of  her  Majesty's  military  forces. 

(2)  A  volunteer  corps  may,  with  the  consent  of  the  Secretary 
of  State,  themselves  purchase  land  under  this  Act  for  military 
purposes. 

(3)  The  council  of  a  county  or  borough  may,  at  the  request  of 
one  or  more  volunteer  corps,  purchase  under  this  Act,  and  hold, 
land  on  behalf  of  the  volunteer  corps  for  military  purposes. 

(4)  The  Secretary  of  State  shall,  l>efore  giving  his  consent 
to  the   purchase  of  any   land   under   this  Act   by   a   volunteer 
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corps,  send  an  inspector  to  the  land  for  the  purpose  of  ascer-     Sect.  L 
tainlng  its  capabilities  of  being  used  for  military  purposes  with 
due   regard   to   the  safety   and  convenience  of  the   public,   and 

shall  give  or  withhold  his  consent  accordingly. 

« 

The  Admiralty  may  also  purchase  land  under  this  Act  for  any  purpose 
of  the  Naval  Works  Act,  1895,  post. 

A  county  council  holding  land  under  sub-s.  (3)  hereof  may  lease  it  to  the 
corps  for  military  purposes  for  a  period  not  exceeding  99  years  (Military 
Lands  Act,  1900,  s.  1). 

2.  For  the  purpose  of  the  purchase  of  land  under  this  Act,  Machinery 
the    Lands   Clauses  Acts  shall   be  incorporated   with   this  Act,  of^Jmd?  ^^ 
with  the  exceptions  and  additions  and  subject  to  the  provisions 
following  ;  (that  is  to  say,) 

(1)  There   shall   not   be  incorporated   with   this   Act  sections 

sixteen  or  seventeen  of  the  Lands  Clauses  Consolida- 
tion Act,  1845  (a),  or  the  provisions  of  that  Act  with 
respect  to  affording  access  to  the  special  Act  (6). 

(2)  In  the  construction  of  this  Act  and  the  incorporated  Acts 

this  Act  shall  be  deemed  to  be  the  special  Act,  and 
the  Secretary  of*  State,  volunteer  corps,  or  council  of 
a  county  or  borough,  as  the  case  may  be  (in  this  section 
referred  to  as  "the  purchaser"),  shall  be  deemed  to 
be  the  promoters  of  the  undertaking. 

(3)  Where  the  Secretary  of  State  is  the  purchaser — 

(a)  The  bond  required  by  section  eighty-five  of  the  Lands 

Clauses  Consolidation  Act,  1845  (c),  shall  be  tinder 
the  seal  of  the  Secretary  of  State,  and  shall  be 
sufficient  without  the  addition  of  the  sureties  in  those 
sections  mentioned.  , 

(b)  When  compensation   has  been  paid   to   any   person  in 

respect  of  any  estate  or  interest  in  land  taken  under 
this  Act,  the  land  shall  vest  'in  the  Secretary  of 
State  for  all  the  estate  and  interest  of  that  person, 
including  any  estate  or  interest  therein  held  in  trust 
by  that  person  or  capable  of  being  conveyed  by  him 
in  pursuance  of  any  power.  Nevertheless  the  Secre- 
tary of  State  may  require  that  person  to  execute 
any  conveyance  which  he  might  have  been  required 
to  execute  if  this  Act  had  not  passed  ;  and  nothing  in 
this  section  shall  in  any  manner  invalidate  any  such 
conveyance  when  executed. 

(4)  The  provisions  of  the  incorporated  Acta  with  respect  to  the 

purchase  of  land  compulsorily  shall  not  be  put  in  force 
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^^^^  nntil  a  provisional  order  has  been  made  and  the  sanction 

of  Parliament  has  been  obtained  in  manner  in  this  Act 
mentioned. 

(5)  ]  One  month  at  the  least  before  the  making  of  the  provisional 

order,  if  the  Secretary  of  State  is  the  purchaser,  and 
before  the  application  for  the  order  in  any  other  case,  the 
purchaser  shall  serve,  in  manner  provided  by  the  Lands 
Clauses  Acts,  a  notice  on  every  owner  or  reputed  owner, 
lessee  or  reputed  lessee,  and  occupier  of  any  land  intended 
to  be  so  purchased,  describing  the  land  intended  to  be 
taken,  and  in  general  terms  the  purposes  to  which  it  is  to 
be  applied,  and  stating  the  intention  of  the  purchaser  to 
obtain  the  sanction  of  Parliament  to  the  purchase  thereof, 
and  inquiring  whether  the  person  so  served  assents  or 
dissents  to  the  taking  of  his  land,  and  requesting  him  to 
forward-  to  the  purchaser  any  objections  he  may  have  to 
his  land  being  taken. 

(6)  Where  the  Secretary  of  State  is  the  purchaser,  he  shall,  at 

some  time  after  the  service  of  the  notice,  cause  a  public 
local  inquiry  to  be  held  by  a  competent  officer  into  the 
objections  made  by  any  persons  whose  land  is  required 
to  be  taken,  and  by  other  persons,  if  any,  interested  in 
the  subject-matter  of  the  inquiry. 

(7)  Where  the  purchaser  is  a  volunteer  corps  or  the  council  of 

a  county  or  borough — 

(a)  The  corps  or  council  may,  if  they  think  fit,  on  compliance 

with  the  provisions  of  this  section  with  respect  to 
notices,  present  a  petition  to  a  Secretary  of  State. 
The  petition  shall  state  the  land  intended  to  be  taken, 
and  the  purposes  for  which  the  land  is  required,  and 
the  names  of  the  owners,  lessees,  and  occupiers  of  land 
who  have  assented,  dissented,  or  are  neuter  in  respect 
of  the  taking  the  land,  or  who  have  returned  no 
answer  to  the  notice.  The  petition  shall  pray  that  the 
corps  or  council  may,  with  reference  to  the  land,  be 
allowed  to  put  in  force  the  powers  of  the  Lands  Clauses 
Acts  with  respect  to  the  purchase  and  taking  of  lands 
otherwise  than  by  agreement,  and  the  prayer  shall  be 
supported  by  such  evidence  as  the  Secretary  of  State 
requires : 

(b)  On  receipt  of  the  petition  and  on  due  proof  of  the  proper 

notices  having  been  served,  the  Secretary  of  State 
shall  lake  the  petition  into  consideration,  and   may 
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either  dismiss  the  same,  or  direct  a  public  local  inquiry      Sect.  2. 

to  be  held  by  a  competent  officer  as  to  the  propriety  of 

assenting  to  the  prayer  of  the  petition. 
^8)  Before  a  local  inquiry  is  held  in  pursuance  of  this  section 
the   Secretary   of  State   shall   publish   a  notice  of  the 
intention  to  hold  the  inquiry — 

(a)  By  affixing  copies  conspicuously  on  or  in  the  immediate 

neighbourhood  of  the  land  proposed  to  be  acquired  ; 
and 

(b)  By  advertising  the  notice  once  at  least  in  each  of  two 

successive   weeks   in   some   one  and   the  same   local 

newspaper  circulating  in  the  neighbourhood. 
^9)  If  after  the  local  inquiry  has  been  held  the  Secretary  of 
State  is  satisfied  that  the  land  ought  to  be  taken,  he  may 
make  a  provisional  order  to  that  effect,  authorising  the 
taking  of  the  land  either  by  himself  or  by  a  volunteer 
corps  or  by  a  council  of  a  county  or  borough,  as  the  case 
may  be,  and  may  submit  a  Bill  to  Parliament  for  the 
confirmation  of  the  provisional  order,  but  the  provisional 
order  shall  not  be  of  any  effect  unless  and  until  it  is  con- 
firmed by  Parliament. 
<10)  If,  while  the  Bill  confirming  any  such  order  is  pending  in 
either  House  of  Parliament,  a  petition  is  presented 
against  anything  comprised  therein,  the  Bill,  so  far  as 
relates  to  the  order,  may  be  referred  to  a  select  com- 
mittee, and  the  petitioner  shall  be  allowed  to  appear  and 
oppose  as  in  the  case  of  private  Bills. 

(a)  Ante  J  pp.  26,  28.  These  sections  deal  with  subscription  of  capital  in 
the  case  of  public  companies. 

(6)  Sections  150,  151,  ante,  p.  275. 

(r)  AnU,  p.  205. 

There  was  an  omission  in  this  Act  of  a  definition  of  the  Special  Act,  so 
that  by  reading  s.  123  of  the  Lands  Clauses  Consolidation  Act,  1845,  with 
this  Act,  it  appeared  as  if  the  powers  could  not  be  enforced  after  three 
jears.  As  Parliament  had  passed  provisional  orders  after  the  three  years 
it  was  held  that  the  time  must  be  calculated  from  the  passing  of  the  pro- 
visional order  (Hill  v.  Haire,  [1899]  1  I.  R.  87).  The  omission  has, 
however,  been  remedied  by  s.  4  of  the  Military  Lands  Act,  1900,  post,  p.  630. 

There  have  been  several  recent  cases  in  Ireland  under  this  Act  and  the 
Defence  Acts.  Thus,  where  land  was  taken  under  this  Act,  a  claim  was 
made  by  the  landowner  for  loss  arising  from  the  fact  that  after  the  land  was 
taken  he  would  be  unable  to  recover  arrears  of  rent.  This  was  held  not  to 
be  a  subject  of  compensation  ;  it  was  further  held  that  the  costs  of  a  prior 
abortive  arbitration  under  the  Railways  (Ireland)  Acts  could  not  be  awarded 
{In  re  Kilicorth  Rifle  Range,  [1899]  2  I.  R.  305). 

•  Where  the  Secretary  for  War  was  lessee  of  certain  land  for  the  purpose 
of  a  rifle  range,  at  a  rent  above  the  agricultural  value,  and  for  a  term  of 
years,  but  with  power  to  determine  the  lease  at  fixed  earlier  dates,  and  he 
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Sect.  2. 

Note. 


Power  to 
let  land. 


gave  notice  to  treat  for  the  purchase  of  the  reversion,  it  was  held  that  the 
compensation  payable  in  respect  of  the  reserved  rent  should  be  assessed  on 
the  basis  of  a  purchase  at  a  point  of  time  immediately  before  the  notice  to 
treat,  and  should  be  valued  at  the  rent  reserved,  taking  into  account  the 
likelihood  of  the  lease  being  determined  before  the  full  term  had  expired. 
It  was  also  suggested  that  twenty  per  cent,  was  an  unreasonable  addition  for 
compulsory  purchase  in  such  circumstances  (In  re  Athlone  Rifle  Range,  [1902] 
1  I.  B.  433). 

In  another  case,  where  lands  were  taken  for  use  as  a  camp  and  artilleiy 
range  under  the  Defence  Act,  1842,  and  amending  Acts,  it  was  held  that 
compensation  might  be  allowed  for  depreciation  of  the  value  of  other  lands 
of  the  owner  resulting  from  the  use  of  the  land  as  a  camp  and  range, 
following  an  opinion  expressed  in  R.  {Moore)  v.  Abbott,  [1897]  2  I.  B.  362. 
In  estimating  such  compensation  reguxl  may  be  had  to  loss  of  privacy  and 
amenity  and  the  vulgarisation  of  the  neighbourhood,  but  not  to  loss  from 
apprehended  trespass  by  soldiers  and  others.  It  was  also  held  that  com- 
pensation may  be  allowed  for  injury  caused  by  the  nature  of  an  artilleiy 
range  to  a  fishery  attached  to  the  lands  not  taken,  and  an  opinion  was 
expressed  by  Girhox,  J.,  that  it  might  also  be  allowed  for  injury  to  a 
several  fishery  {In  re  Neds  Point  Battery,  [1903]  2  I.  B.  192). 

Where  tenants'  interests  were  taken  and  the  tenants  had  no  title  except 
occupation,  it  was  held  that  if  the  War  Office  required  representation  to 
previous  occupiers  that  office  must  pay  death  duties  and  the  costs  of  taking 
out  probate  or  letters  of  administration  {In  re  Bear  hlatid  Defence  WorJet 
and  Doyle,  [1903]  1  I.  B.  164). 

3.  Land  acquired  under  this  Act  may  be  let  by  a  volunteer 
corps,  or  if  acquired  by  the  council  of  a  county  or  borough  by  that 
council,  in  any  manner  consistent  with  the  use  thereof  for  military 
purposes. 

As  to  leases  by  the  councils,  see  s.  1  of  the  Military  Lands  Act,  1900,  and 
s.  1  (2)  of  the  Military  Lands  Act,  1903. 

4-7.    .    .    . 

Sections  4 — 7  contain  provisions  as  to  obtaining  money  for  the  purpoees^ 
of  acquiring  lands  ;  s.  5  has  been  amended  by  the  Military  Lands  Act,  1897 
(60  Vict.  c.  6). 


Provision  as 
to  disband - 
ment  of 
corps,  etc. 


8. — (1)  If  a  volunteer  corps  holding  land  under  this  Act  is 
disbanded,  the  land  shall,  by  virtue  and  subject  to  the  provisions 
of  this  section,  vest  in  the  Secretary  of  State  from  the  date  of  the 
disbandment,  subject  to  the  repayment  of  any  money  borrowed 
for  the  purchase  of  the  land,  and  not  already  repaid,  and  the  sums 
required  for  such  repayment  shall,  if  and  so  far  as  not  provided 
by  the  sale  of  the  land,  be  paid  out  of  moneys  provided  by  Parlia- 
ment for  Army  services. 

(2)  A  certificate  of  the  Secretary  of  State  that  land  has  vested 
in  him  under  this  section  shall  be  conclusive  evidence  of  the  M 
certified. 

(3)  If  the  volunteer  corps  on  whose  behalf  land  is  acquired 
under  this  Act  by  a  county  or  borough  council  is  disbanded,  the 
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council  may  either  appropriate  the  land  to  any  purpose  approved  Sect.  8 
by  the  Local  Government  Board,  or  sell  it  for  the  best  price  that 
can  be  reasonably  obtained,  and  any  money  arising  from  the 
sale  shall  be  applied  towards  repaying  any  money  borrowed  for 
the  purchase  of  the  land,  and  so  far  as  not  required  for  that  pur- 
pose shall  be  applied  to  any  purpose  to  which  capital  moneys  are 
properly  applicable,  and  which  is  approved  by  the  Local  Govern- 
ment Board. 

Provided  that  before  so  appropriating  any  such  land  or  before 
selling  any  such  land,  if  it  is  not  so  appropriated,  the  council  shall 
ofifer  to  sell  the  same  to  the  person  then  entitled  to  the  land  (if 
any)  from  which  the  same  was  originally  severed,  and  thereupon 
sections  one  hundred  and  twenty-nine  to  one  hundred  and  thirty- 
two,  both  inclusive,  of  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict, 
shall  apply  as  if  the  land  were  superfluous  land  and  the  council  ^'  ^^' 
were  the  promoters  of  the  undertaking  within  the  meaning  of 
those  sections  (a). 

(a)  For  these  sections,  see  ante,  pp.  263,  264. 

9- — (1)  Rules  under  section  twenty-four  of  the  Volunteer  Act,  Rules  as  to 
1863,  may  provide  for  the  exercise  of  any  powers  and  the  perform-  powers?  etc.^ 
ance  of  any  duty  under  this  Act  by  any  officer  of  the  volunteer  oy  volunteer 
corps  on  behalf  of  the  corps,  and  may  provide  generally  for  the  26*X%7  Vict, 
carrying  into  effect  of  this  Act  by  a  volunteer  corps.  c.  65. 

(2)  The  powers  given  by  section  twenty-five  of  the  Volunteer 
Act,  1863,  to  the  commanding  officer  for  the  time  being  of  a 
volunteer  corps  and  his  successors  shall  include  a  power  to  mort- 
gage any  land  acquired  under  this  Act  and  to  do  all  things 
necessary  for  that  purpose. 

10,11.   .  .   . 

Sections  1 0  and  1 1  enable  Crown  lands  and  lands  held  for  ecclesiastical 
or  public  purposes  to  be  leased  to  the  Secretary  of  State,  or  to  a  volunteer 
corps  for  military  purposes.  By  s.  24,  the  Secretary  of  State  cannot 
acquire  any  lease  or  license  over  land  in  the  New  Forest,  except  by 
provisional  order. 

12.  Any  land  leased  under  this  Act  shall  be  deemed  to  have  Proof  that 
ceased  to  be  used  for  military  purposes  where  there  has  not  been  ce^sed^o  be 
such  use  for  a  period  of  one  year,  and  a  certificate  of  the  fact  of  used  for 
such  non-user  is  given  by  a  Secretary  of  State  ;  and  the  certificate  ^i^Js. 
shall  be  conclusive  evidence  of  the  fact  of  such  non-user. 
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Sect.  13.  13. — (1)  Where  a  footpath  crosses  or  rnns  inconveniently  or 
Power  to  dangerously  near  to  any  land  leased  nnder  this  Act,  that  footpath 
atop  or  divert  may,  with  the  consent  of  the  vestry  of  the  parish  in  which  the 
same  is  sitnate,  and  on  the  certificate  of  two  justices  that  the  foot- 
path to  be  substituted  is  convenient  for  the  public,  be  stopped  up 
or  diverted, 
c  «?  ^'"*  *'  (^^  •'•^®  provisions  of  the  Highway  Act,  1835,  as  to  the  obtaimng 
of  a  certificate  and  the  stopping  up  or  diverting  a  highway  where 
a  person  other  than  the  inhabitants  or  vestry  are  desirous  of 
stopping  up,  diverting,  or  turning  a  highway  shall  apply  so  far  as 
practicable  to  the  obtaining  of  a  certificate,  and  the  stopping  up  or 
diverting  a  footpath  under  this  section  ;  with  this  exception,  that 
the  certificate  of  the  justices  shall  be  conclusive  in  cases  where  it 
states  the  fact  of  their  having  viewed  the  footpath  to  be  stopped  up 
or  diverted,  and  that  the  proposed  new  footpath  is  convenient  for 
the  public. 

PART  II. 

Byelawh  as  to  Land  used  for  Military  Purposes. 

Power  of  14^ — (1)  Where  any.land  belonging  to  a  Secretary  of  State  or 

State  to  ^  ^  volunteer  corps  is  for  the  time  being  appropriated  by  or  with 

make  bye-  the  consent  of  a  Secretary  of  State  for  any  military  purpose,  a 

use  of  land  Secretary  of  State  may  make  byelaws  for  regulating  the  use  of 

held  for  mill-  the  land  for  the  purposes  to  which  it  is  appropriated,  and  for 

tarv  DiirDosofl  &ax 

and  securing  securing  the  public  against  danger  arising  from  that  use,  with 

^ibSc  ^^        power  to  prohibit  all  intrusion  on  the  land  and  all  obstruction  of 

the  use  thereof. 

Provided  that  no  byelaws  promulgated  under  this  section  shall 

authorise  the  Secretary  of  State  to  take  away  or  prejudicially 

afi^ect  any  right  of  common. 

(2)  Where  any  such  byelaws  permit  the  public  to  use  the  land 
for  any  purpose  when  not  used  for  the  military  purpose  to  which 
it  is  appropriated,  those  byelaws  may  also  provide  for  the  govern- 
ment of  the  land  when  so  used  by  the  public,  and  the  preservation 
of  order  and  good  conduct  thereon,  and  for  the  prevention  of 
nuisances,  obstructions,  encampments,  and  encroachments  thereon, 
and  for  the  prevention  of  any  injury  to  the  same,  or  to  anything 
growing  or  erected  thereon,  and  for  the  prevention  of  anything 
interfering  with  the  orderly  use  thereof  by  the  public  for  the 
purpose  permitted  by  the  byelaws. 

(3)  For  the  purposes  of  this  section,  "  land  belonging  to  a 
Secretary  of  Stat« "  means  land  under  the  management  of  a 
Secretary  of  State,  whether  vested  in  her  Majesty  or  in  the 
Secretary  of  State,  or  in  a  person  as  trustee  for  her  Majesty  or 
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the  Secretary  of  State  ;  and  "land  belonging  to  a  volunteer  corps"     Sect.  14. 
means  any  land  vested  in  that  corps  or  in  any  person  as  trustee  for 
that  corps. 

The  power  hereby  given  is  extended  to  land  taken  by  the  Admiralty 
under  this  Act,  and  compensation  for  injurious  affection  by  reason  of  the 
byelaws  is  given  by  s.  2  of  the  Military  Lands  Act,  IdOO,  post^  which  repeals 
8.  3  of  the  Artillery  and  Bifle  Banges  Act,  1885. 

15.  Where  a  Secretary  of  State  or  a  volunteer  corps  has  for  ^plication 
the  time  being  the  right  of  using  for  any  military  purpose  any  ^here  right 
land  vested  in  another  person,  this  Part  of  this  Act  shall  apply  in  of  firing 
like  manner  as  if  the  land  were  vested  in  the  Secretary  of  State  or  ^^ 
volunteer  corps,  and  the  san.e  were  appropriated  for  the  said  pur- 
pose, save  that  nothing  therein  or  in  any  byelaws  made  thereunder 
shall  injuriously  affect  the  private  rights  of  any  person  further  or 
otherwise  than  is  authorised  by  the  grant  of  the  right  to  use  the 
land. 

16. — (1)  A  byelaw  under  this  Act  shall  not  interfere  with  any  Byelaws  as 
highway,  unless  made  with  the  consent  of  the  authority  having  ^  ^^  ways, 
control  of  the  repair  of  the  roads  of  the  town,  district,  parish,  or 
other  area  in  which  the  highway  is  situate,  but  where  it  appears 
to  the  authority  that  any  highway  crosses  or  runs  inconveniently 
or  dangerously  near  to  any  land  the  use  of  which  can  be  regulated 
by  byelaws  under  this  Act,  the  authority  may  consent  to  a  byelaw 
providing  to  such  extent  as  seems  reasonable  for  the  temporary 
diversion  from  time  to  time  of  the  highway,  or  for  the  restriction 
from  time  to  time  of  the  use  thereof. 

(2)  Any  such  highway,  if  a  footpath,  may  (without  prejudice  to 
any  other  power  of  stopping  up  or  diverting  the  same)  be  stopped 
up  or  diverted  in  the  manner  in  which  a  footpath  crossing  or 
running  inconveniently  or  .dangerously  near  to  any  land  leased 
under  Part  One  of  this  Act  may  be  stopped  up  or  diverted. 

In  a  case  in  Scotland,  a  member  of  the  public  was  held  entitled  to  an 
interdict  against  the  nse  of  a  rifle  range  by  volunteers  because  of  the  nuisance 
from  firing,  when  the  provisions  of  this  section  had  not  been  complied  with 
{Fergusson  v.  Follok  (1902),  3  F.  1140). 

17. — (1)  A  Secretary  of  State,  before  making  any  byelaws  Notice  and 
under  this  Act,  shall  cause  the  proposed  byelaws  to  be  made  ®£  byel^s!^ 
known. in  the  locality,  and  give  an  opportunity  for  objections 
being  made  to  the  same,  and  shall  receive  and  consider  all  objec- 
tions made  ;  and  when  any  such  byelaws  are  made,  shall  cause  the 
boundaries  of  the  area  to  which  the  byelaws  apply  to  be  marked, 
and  the  byelaws  to  be  published,  in  such  manner  as  appears  to  him 
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Sect.  17.  necessary  to  make  them  known  to  all  persons  in  the  locality  ;  and 
shall  provide  for  copies  of  the  byelaws  being  sold  at  the  price  of 
one  shilling  for  each  copy  to  any  person  who  desires  to  obtain  the 
same. 

(2)  If  any  person  commits  an  offence  against  any  byelaw  under 
this  Act,  he  shall  be  liable,  on  conviction  before  a  court  of  summary 
jurisdiction,  to  a  fine  not  exceeding  five  pounds,  and  may  be 
removed  by  any  constable  or  officer  authorised  in  manner  pro- 
vided by  the  byelaw  from  the  area,  whether  land  or  water,  to 
which  the  byelaw  applies,  and  taken  into  custody  without  warranty 
and  brought  before  a  court  of  summary  jurisdiction  to  be  dealt 
with  according  to  law,  and  any  vehicle,  animal,  vessel,  or  thing 
found  in  the  area  in  contravention  of  any  byelaw,  may  be  removed 
by  any  constable  or  such  officer  as  aforesaid,  and  on  due  proof  of 
such  contravention,  be  declared  by  a  court  of  summary  jurisdiction 
to  be  forfeited  to  her  Majesty. 

(3)  A  byelaw  under  this  Act  shall  be  deemed  to  be  a  regulation 
31  &  32  Vict,  within  the  meaning  of  the  Documentary  Evidence  Act,  1868,  and 
c.  37.             may  be  proved  accordingly. 

See  also  8.  2  of  the  Military  Lands  Act,  1900,  post 

Byelaws  18. — (1)  Where  land  has  been  leased  under  Part  One  of  this 

leaMdTund.    -^^^J  ^  byelaw  made  in  respect  of  that  land  shall  not  be  inconsistent 
with  any  condition  contained  in  the  instrument  of  lease. 

(2)  Where  land  has  been  leased  under  Part  One  of  this  Act 
subject  to  a  condition  that  byelaws  relating  to  the  land  shall  be 
made  with  the  consent  of  the  lessor,  or  shall  be  made  by  the  lessor 
subject  to  the  approval  of  the  Secretary  of  State,  that  condition 
shall  be  observed,  and  the  lessor,  acting  with  the  approval  of  the 
Secretary  of  State,  shall  have  the  same  power  of  making  byelaws 
in  relation  to  the  land  as  is  conferred  by  this  Act  on  the  Secretary 
of  State. 

The  court  will  grant  an  injunction  to  restrain  the  use  of  a  rifle  range  br 
a  volunteer  corps  until  it  is  rendered  free  from  danger  to  the  tenant  of 
neighbouring  land  {Datmister  v.  Bigge  (1865),  34  Beav.  287). 

In  an  action  for  an  injunction  to  restrain  the  commanding  officer  at 
Aldershot  from  using,  in  such  a  way  as  to  cause  annoyance,  a  rifle  range 
on  Ash  Common,  which  had  been  acquired  by  the  Crown  for  military 
purposes  and  was  vested  in  the  Secretary  of  State  for  War,  it  was  held  that 
the  Secretary  of  State  for  War  was  a  necessary  party,  and  that  an  action 
will  lie  against  him  for  misuser  of  land  vested  in  him,  but  an  action  will  not 
lie  against  him  for  the  reasonable  use  of  land  for  military  purposes  under 
his  direction,  even  although  that  use  would  otherwise  have  been  a  nuisance 
{Hawley  v.  Steele  (1877),  6  Ch.  D.  521).  According  to  the  principle  laid 
down  in  Hammersmith  Rail.  Co,  v.  Braud  (1869),  L.  B.  4  H.  L.  171,  the 
plaintiff  in  the  above  case  would  not  be  entitled  to  compensation  for  soch 
annoyance. 
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Sect.  19. 
PART  III. 

Supplemental. 

19.  This  Act  shall  apply  in  the  case  of  a  yeomanry  corps  as  if  Application 
it  were  a  volunteer  corps  ;  and  all  land  acquired  by  a  yeomanry  yeomanry 
corps  shall  vest  in  the  commanding  officer  of  the  corps  for  the  c<>n«- 
time  being  and  his  successors  in  office  with  power  for  him  to  sue 

and  make  contracts  and  conveyances  and  to  do  all  other  lawful 
acts  relating  thereto. 

20.  Where  any  land  is  acquired  under  this  Act  or  for  military  Power  to 
purposes  under  any  Act  with  which  the  Lands  Clauses  Acts  are  pensation 
incorporated,  the   person   or  authority  acquiring  the  land   may  settled  by 
require  that  the  compensation  to  be  paid  for  the  land  be  settled  by 
arbitration  and  not  by  reference  to  a  jury,  and   thereupon  the 
provisions  of  the  Lands  Clauses  Acts  with  reference  to  arbitration 

shall,  if  not  already  applicable,  apply  for  the  purpose  of  settling 
the  compensation. 

21.  Where  the  Secretary  of  State  certifies  that  it  is  necessary  Power  to 
for  the  purposes  of  coast  defence  operations  that  alignment  marks  ]and  to  fix 
should  be  provided  in  any  places  upon  the  coast,  the  following  *^^g^'"®'^t, 
provisions  shall  apply  for  that  purpose  : 

(a)  Any  person  authorised  by  the  Secretary  of  State  may,  after 
seven  days'  notice  to  the  owner  of  the  land,  enter  upon 
any  land  for  the  purpose  of  erecting,  repairing,  or 
replacing  such  alignment  marks,  and  may  do  all  things 
necessary  for  any  such  purpose,  but  shall  do  as  little 
damage  to  the  land  as  possible. 

{b)  Full  compensation  shall  be  paid  to  the  owner  of  the  land 
for  any  damage  caused  in  or  by  the  erection,  repair,  or 
replacement  of  such  alignment  marks,  and  in  case  of 
dispute  the  amount  of  compensation  shall  be  determined 
by  arbitration  under  the  Arbitration  Act,  1889  (a).  52  &  53  Vict. 

(c)  If  any  person  refuses  to  permit  any  authorised  person  to  °'  ' 
enter  upon  any  land  for  the  purpose  of  this  section,  or 
obstructs  the  erection,  repair,  or  replacing  of  any  such 
alignment  marks,  or  destroys,  displaces,  damages,  or 
obstructs,  any  such  alignment  marks,  he  shall  be  liable 
on  summary  conviction  to  a  fine  not  exceeding  five 
pounds. 

(a)  AtOe,  p.  513. 


Sect.  22. 


Saving  for 
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22.  All  powers  given  by  this  Act  shall  be  in  addition  to  anr 

other  power  to  acquire  land  for  military  purposes  conferred  by 

aoQulBition      any  Act  passed  before  this  Act,  and  nothing  contained  in  this  Act 

°th     aT^^^  shall  prejudicially  affect  the  powers  vested  in  the  Secretary  of 

State  for  War  under  the  Defence  Acts  and  the  Acts  incorporated 

therewith. 

The  principal  Acts  dealing  with  the  acquisition  of  land  for  militarr 
purposes  besides  this  Act  is  the  Defence  Act,  1842,  and  the  Tarious  Acts 
amending  it,  for  which  see  Appendix.  Power  has  also  been  given  to  pur- 
chase land  for  specific  purposes  ;  see,  for  example,  the  Military  Forces 
Localisation  Act,  1872  (35  &  36  Vict.  c.  68),  where  money  waif  voted  for 
the  purpose  of  building  barracks,  and  power  given  to  take  land. 

By  the  Military  Tramways  Act,  1887  (50  &  51  Vict.  c.  65),  power  may  be 
given  by  provisional  order  of  the  Board  of  Trade  to  be  confirmed  by 
Parliament  to  take  land  for  the  purpose  of  tramways. 


Interpreta- 
tion. 


23.  In  this  Act  the  expression  "  military  purposes  *'  includes 
rifle  or  artillery  practice,  the  building  and  enlarging  of  barracks 
and  camps,  the  erection  of  butts,  targets,  batteries,  and  other 
accommodation,  the  storing  of  arms,  military  drill,  and  any  other 
purpose  connected  with  military  matters  approved  by  the  Secretary 
of  State. 

In  this  Act  and  the  enactments  incorporated  therei#h  the 
expression  ''  land "  includes  any  easement  in  or  over  lands,  and 
ior  the  purpose  of  Part  One  of  this  Act  includes  any  right  of 
firing  over  lands  or  other  right  of  user. 

'^  Land  "  as  herein  defined  shall  also  include  the  bed  of  the  sea  or  any 
tidal  water,  and  also  any  right  of  interference  with  the  free  use  of  any  land. 
See  s.  3  of  the  Military  Lands  Act,  1900,  ;>o«f. 


'  24-28.  .  -  . 

Section  24  contains  a  saving  as  to  the  New  Forest.  Sections  25—27 
extend  the  Act  respectively  to  Scotland,  Ireland,  and,  to  a  limited  extent, 
the  Isle  of  Man.     Section  28  relates  to  repeals. 


Short  title.         29.  This  Act  may  be  cited  as  the  Military  Lands  Act,  Wi- 


(  ^n  ) 


THE    TELEGRx\.PH    ACT,    1892. 
(55  &  56  Vict.  c.  59.) 

An  Act  to  make  fu7'ther  provision  respecting  Telegraphs. 

[28th  June  185*2.] 

No  po'WBr  was  given  by  any  of  the  previous  telegraph  Acts,  enabling 
telegraph  works  to  be  placed  on  or  over  private  land  without  the  consent  of 
the  owner  or  occupier.  Power  is  now  given  by  this  Act  to  the  Postmaster- 
General  to  obtain  a  provisional  order  to  enable  him  to  construct  and 
maintain  such  works  on  private  land.  As  to  the  power  of  the  Postmaster- 
General  to  take  lands  for  the  purposes  of  the  Post  Office,  including  telegraphs, 
see  the  Post  Office  (Land)  Act,  1881,  ante^  p.  477. 

o  o  o  o  o 

2. — (1)  If  the  Postmaster-General  considers  that  the  inhabi- Power  of 
tants  of  any  district  or  any  public  authority  are  debarred  from  canal  Con° 
the  public  convenience  of  telegraphic  communication  owing  to  the  miMion  to 
refusal    or  failure  of  any  person  being  the  occupier,  lessee,  or  ^^i8ional  order 
owner  of  any  land  or  building  to  consent  to  the  construction  ^?r  conatnic- 

"  tiion  oi  \Fork 

or  mijjpitenance  of  a  work  by  the  Postmaster-General,  he  may,  on  private 
without  prejudice  to  any  other  power  of  proceeding  under  the  ^*"^- 
Telegraph  Acts,  1863  and  1878,  or  this  Act,  apply  to  the  Railway 
and  Canal  (IJommission,  and  that  Commission,  if  satisfied,  after 
holding  a  local  inquiry  and  giving  an  opportunity  for  all  persons' 
interested  to  be  heard,  that  the  inhabitants  or  authority  are  so 
debarred   as   aforesaid,    may  make   an  Order  consenting  to  the 
construction  or  maintenance  of  the  work  either  unconditionally  or 
subject  to  such  pecuniary  or  other  terms,  conditions  and  stipuljf- 
tions  as  the  Commission  think  just,  and  such  consent  shall  have 
effect  as  a  consent  given  by  the  said  person  to  the  construction  or 
maintenance  of  such  work,  but  subject  as  aforesaid  all  the  pro- 
visions of  the  Telegraph  Act,  1863,  shall  apply  to  such  work,  and  26  &  27  Vict, 
such  person  shall  have  and  enjoy  all  the  protection  and  benefit  of  ^' 
such  provisions. 

(2)  If  the  said  person  presents  to  the  Commission,  within  one 
month  after  the  service  of  such  Order  on  him,  a  petition  praying 
that  the  Order  shall  be  laid  before  Parliament,  and  does  not  with- 
draw that  petition,  such  Order  shall  have  no  effect  until  confirmed 
by  Parliament  with  such  modifications  (if  any)  as  Parliament 
may  approve  or  direct ;  but  if  such  petition  is  not  presented,  or 
though  presented  is  withdrawn,  the  Railway  and  Canal  Commis- 
sion shall  certify  the  fact,  and  after  the  date  of  that  certificate 
such  Order  shall  have  full  effect. 
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c.  25. 


Sect.  2.  (3)  The  Postmaster-General  may  cause  to  be  introduced  into 

Parliament  a  public  Bill  confirming  any  such  Order,  and  the 
Order  when  so  confirmed,  with  any  modification  made  therein  by 
Parliament,  shall  have  full  effect. 

(4)  If  while  a  Bill  confirming  an  Order  under  this  section  is 
pending  in  either  House  of  Parliament  a  petition  is  presented 
against  the  Order,  the  Bill,  so  far  as  it  relates  to  that  Order,  ma  r 
be  referred  to  a  select  committee,  and  the  petitioner  shall  he 
allowed  to  appear  and  oppose  as  in  the  case  of  a  private  Bill. 

(5)  The  Railway  and  Canal  Commission  may  hold  a  local 
inquiry  for  the  purposes  of  this  Act  by  any  one  or  two  of  their 
members,  or  by  any  officer  of  the  Commission  whom  they  may 
direct  to  hold  the  same,  and  Parts  One  and  Four  of  the  Railway 

,51  A  52  Vict,  and  Canal  Traffic  Act,  1888,  except  the  sections  relating  to  appeal, 
shall  apply  as  if  herein  re-enacted  and  in  terms  made  applicable 
to  the  purposes  of  this  section,  and  any  officer  appointed  to  hold 
the  inquiry  shall  have  power  to  administer  an  oath. 

(6)  The  Railway  and  Canal  Commission  may  make  an  inter- 
locutory order  for  the  continuance  of  an  existing  work  while 
proceedings  under  this  section  are  pending. 

This  section  does  not  apply  to  the  undertakings  of  railway  and  canal 
companies  authorised  by  Act  of  Parliament  (s.  7). 

The  Telegraph  Act,  1863,  mentioned  in  the  above  section,  is  a  general 
Act  regulating  the  construction  of  telegraphic  works.  Section  6  of  that 
Act  allowed  telegraph  companies,  which  since  the  Telegraph  Acts  of  18<t8 
and  1869,  include  the  Postmaster-General,  to  place  and  maintain  telegraphs 
over  or  under  streets  and  public  roads  and  lands,  buildings,  railways,  canals, 
branches  of  the  sea,  and  shore  or  beds  of  tidal  rivers,  subject  to  various 
restrictions,  which  were  to  some  extent  modified  by  the  Telegraph  Act,  1878 
(41  &  42  Vict.  c.  76).  In  respect  of  Crown  lands  and  private  lands  these 
works  could  only  be  done  by  consent.  The  principal  provisions  as  to 
compensation  are  contained  in  ss.  7  and  21. 


Provision 
as  to  com- 
pensation. 


As  to  works 
aflfecting 
Crown 
property. 


The  Telegraph  Act,  1863. 

7.  In  the  exercise  of  the  powers  given  by  the  last  foregoing  section 
the  company  shall  do  as  little  damage  as  may  be,  and  shall  make  full  com- 
pensation to  all  bodies  and  persons  interested  for  all  damage  sustained  by 
them  by  reason  or  in  consequence  of  the  exercise  of  such  powers  ;  the 
amount  and  application  of  such  compensation  to  be  determined  in  manner 
provided  by  the  Lands  Clauses  Consolidation  Act,  1845,  and  the  Lands 
Clauses  Consolidation  (Scotland)  Act,  1845,  respectively,  and  any  Act 
amending  those  Acts,  for  the  determination  of  the  amount  and  application 
of  compensation  for  lands  taken  or  injuriously  affected. 

Rent rirt ions  as  to  works  affecting  private  or  Croirn  property, 

21.  The  company  shall  not  place  any  work  by  the  side  of  any  land 
or  building,  so  as  to  stop,  hinder,  or  interfere  with  ingress  or  egress  for  any 
purpose  to  or  from  the  same,  or  place  any  work  under,  in,  upon,  over, 
along,  or  across  any  land  or  building,  except  with  the  previous  consent 
in  every  case  of  the  owner,  lessee,  and  occupier  of  such  land  or  building. 
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which  consent,  in  case  of  any  land  or  building  belonging  to  or  enjoyed  by      Sect.  2. 

the  Queen's  most  Excellent  Majesty  in  right  of  her  Crown,  may  be  given  by  

the  Commissioners  of  Woods,  or  one  of  them,  on  behalf  of  her  Majesty :  Pro-  Note. 
Tided  alwa3rs,  that  with  respect  to  lands  and  buildings  situate  within  the  limits 
of  the  district  over  which  the  authority  of  the  Metropolitan  Board  of  Works 
extends  (hereinafter  referred  to  as  the  Metropolis),  or  within  the  limits  of 
any  city  or  municipal  borough  or  town  corporate,  or  any  town  having  a 
population  of  thirty  thousand  inhabitants  or  upwards,  according  to  the 
latest  census  (hereinafter  referred  to  as  a  city  or  large  town),  if  the  body 
having  the  control  of  any  street  in  the  Metropolis  or  a  city  or  large  town, 
consents  to  the  placing  of  works  by  the  company  in,  upon,  over,  along,  or 
across  that  street,  then  and  in  every  such  case  that  consent  shall  (unless  it 
b  otherwise  provided  by  the  terms  thereof),  be  sufficient  authority  for  the 
company,  without  any  further  consent,  except  as  to  any  land  or  building 
belonging  to  or  enjoyed  by  her  Majesty  in  right  of  her  Crown,  to  place  and 
maintain  a  telegraph  over,  along,  or  across  any  building  adjoining  to  or 
near  the  street,  and  situate  within  the  limits  of  the  district  over  which 
the  powers  of  the  consenting  body  extend,  or  over,  along,  or  across  any 
land,  not  being  laid  out  as  building  land,  or  not  being  a  garden  or  pleasure 
ground,  adjoining  to  or  near  the  street  and  situate  within  the  same  limits, 
subject  nevertheless  to  the  following  provisions  : 

(1)  Twenty-one  days  at  least  before   the  company  proceeds  to  place 

a  telegraph  by  virtue  of  the  authority  so  conferred,  they  shall 
publish  a  notice  stating  they  have  obtained  the  consent  of  such 
body  as  aforesaid,  and  describing  the  intended  course  of  such 
telegraph  : 

(2)  Where  the  company  by  virtue  of  the  authority  so  conferred  places  a 

telegraph  directly  over  any  dwelling-house,  they  shall  not  place  it 
at  a  less  height  above  the  roof  thereof  than  six  feet,  if  the  owner, 
lessee,  or  occupier  thereof  objects  to  their  placing  it  at  a  less 
height : 

(3)  If  at  any  time  the  owner,  lessee,  or  occupier  of  any  building  or  land 

adjoining  to  a  building,  directly  over  which  building  or  land  the 
company  by  virtue  of  the  authority  so  conferred  places  a  teW- 
graph,  desires  to  raise  the  building  to  a  greater  height,  or  to 
extend  it  over  such  land,  the  company  shall  increase  the  height  or 
otherwise  alter  the  position  of  the  telegraph,  so  that  the  same  may 
not  interfere  with  the  raising  or  extension  of  the  building,  within 
fourteen  days  after  receiving  from  the  owner,  lessee,  or  occupier 
a  notice  of  his  intention  to  raise  or  extend  the  building,  or,  in  case 
of  difference  between  the  company  and  the  owner,  lessee,  or 
occupier  as  to  his  intention,  then  within  fourteen  days  after 
receiving  a  certificate,  signed  by  a  justice  of  the  peace,  certifying 
that  he  is  satisfied  of  the  intention  of  the  owner,  lessee,  or 
occupier  to  raise  or  extend  the  building  : 

(4)  The  company  shall  make  full  compensation  to  the  owner,  lessee,  and 

occupier  of  any  land  or  building  over,  along,  or  across  which  the 
company  by  virtue  of  the  authority  so  conferred  places  a  tele- 
graph, and  which  may  be  shown  to  be  in  any  respect  prejudicially 
affected  thereby  ;  the  amount  of  such  compensation  to  be  deter- 
mined in  maniier  provided  by  the  said  Lands  Clauses  Consoli- 
dation Acts  respectively,  and  any  Act  amending  those  Acts  for 
the  determination  of  the  amount  of  compensation  with  respect  to 
lands  injuriously  affected  : 
Provided  also,  that  the  consent  of  any  person  occupying  as  a  tenant  from 
year  to  year  only  shall  not  be  required,  nor  shall  any  person  so  occupying 
be  entitled  to  such  compensation  as  aforesaid. 

L.C.  2q 
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THE    ISOLATION  HOSPITALS  ACT,  1893. 
(56  &  57  Vict.  c.  68.) 

An  Act  for  enabling  County  Councils  to  promote  tlie  establishment 
of  Hospitals  for  the  reception  of  Patients  suffering  from 
Infectious  Diseases.  [2l8t  December  1893.] 

This  Act  enables  county  coancils  in  certain  districts,  upon  representa- 
tions being  made  as  to  the  necessity  for  an  isolation  hospital  in  any  part  of 
the  district,  to  hold  an  inquiry,  and  if  satisfied  of  the  necessity  for  snch 
hospital,  to  constitute  a  hospital  district  and  appoint  a  hospital  committee. 
The  hospital  committee  may  consist  of  representatives  of  the  county  council 
whether  members  of  the  council  or  not,  and  of  representatives  of  the  area 
or  wholly  of  either.  This  committee  shall  be  a  body  corporate  with  a 
common  seal,  and  capable  of  acquiring  land  by  devise,  gift,  purchase  or 
otherwise  without  license  in  mortmain.  They  have  powers  of  acquiring 
land  as  herein  mentioned. 

The  Act  has  been  amended  by  the  Isolation  Hospitals  Act,  1901  (1  Edw.  7, 
c.  8),  but  not  as  to  any  part  material  to  this  subject  of  compensation. 

The  Act  does  not  extend  to  Scotland  and  Ireland  or  to  the  administra- 
tive county  of  London,  or  to  any  county  borough,  or  to  any  borough  of  a 
population  of  10,000  or  upwards  without  the  consent  of  the  council  of  the 
borough.  As  to  boroughs  below  10,000  population  it  is  not  to  apply  with- 
out the  like  consent  unless  the  Local  Government  Board  by  order  direct 
that  it  shall  apply. 


c.  55. 


Purchase  of  W^  Subject  to  any  directions  given  by  the  county  council,  a 
hoepital.  hospital  committee  may  purchase  or  lease  any  land,  whether 
within  or  without  the  hospital  district,  for  the  purpose  of  erecting 
thereon  an  isolation  hospital,  and  may  exercise  all  the  powers 
conferred  on  a  sanitary  authority  by  the  provisions  of  the  Public 
38  &  39  Vict.  Health  Act,  1875,  and  the  Acts  amending  the  same,  relating  to 
the  purchase  of  lands.  For  the  purposes  of  this  section  the  pro- 
visions contained  in  sections  one  hundred  and  seventy-five  to  one 
hundred  and  seventy-eight  (inclusive),  and  sections  two  hundred 
and  ninety-six  to  two  hundred  and  ninety-eight  (inclusive),  of  the 
Public  Health  Act,  1875,  shall,  so  far  as  consistent  herewith,  be 
incorporated  with  this  Act. 

Sections  175—178  of  the  Public  Health  Act^  1875,  will  be  found,  ante. 
pp.  457—462.  They  contain  provisions  for  acquiring  land.  The  Lands 
Clauses  Acts  are  incorporated  with  certain  exceptions,  but  before  the  com- 
pulsory clauses  can  be  put  into  operation  it  is  necessary  to  obtain  a  pro- 
visional order.  The  provisions  as  to  obtaining  provisional  orders  are  con- 
tained in  s.  176,  and  ss.  iJ96 — 298  contain  further  provisions  as  to  the 
granting  of  such  orders  by  the  Local  Government  Board. 
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THE    LOCAL   GOVERNMENT   ACT,   1894. 
(56  &  57  Vict.  c.  73.) 

An  Act  to  make  further  provision  for  Local  Government  in  England 
ami   Wales.  [5th  March  1894.] 

This  Act  provides  for  the  creation  of  parish  councils,  parish  meetings, 
and  urban  and  rural  district  councils.  In  urban  districts  the  urban  sanitary 
authority  becomes  the  urban  district  council,  and  a  rural  district  council  is 
formed  for  each  rural  sanitary  district.  It  is  provided  that  there  shall  be 
a  parish  council  for  every  rural  parish  with  a  population  of  300  or  upwards, 
and  in  parishes  of  a  less  population  the  county  council  may  in  certain  cases 
by  order  provide  such  council. 


3. — (9)  Every  parish  council  shall  be  a  body  corporate  by  the 
name  of  the  parish  council,  with  the  addition  of  the  name  o£  the 
parish,  or  if  there  is  any  doubt  as  to  the  latter  name,  of  such 
name  as  the  county  council  after  consultation  with  the  parish 
meeting  of  the  parish  direct,  and  shall  have  perpetual  succession, 
and  may  hold  land  for  the  purposes  of  their  powers  and  duties 
without  license  in  mortmain  ;  and  any  act  of  the  council  may  be 
signified  by  an  instrument  executed  at  a  meeting  of  the  council, 
and  under  the  hands  or,  if  an  instrument  under  seal  is  required, 
under  the  hands  and  seals,  of  the  chairman  presiding  at  the  meet- 
ing and  two  other  members  of  the  council. 


9, — (1)  For  the  purpose  of  the  acquisition  of  land  by  a  parish  Powers  for 
council  the  Lands  Clauses  Acts  shall  be  incorporated  with  this  Act,  ^*|and^*^° 
except  the  provisions  of  those  Acts  with  respect  to  the  purchase 
and  taking  of  land  otherwise  than  by  agreement  (a),  and  section 
one  hundred  and  seventy-eight  of  the  Public  Health  Act,  1875  (/>),  38  &  39  Vict, 
shall  apply  as  if  the  parish  council  were  referred  to  therein.  ^*  ^^' 

(a)  The  excepted  provisions  are  ss.  16 — 68. 

(6)  Ante,  p.  462.  That  section  deals  with  lands  belonging  to  the  Duchy 
of  Lancaster. 

(2)  If  a  parish  council  are  unable  to  acquire  by  agreement  and 
on  reasonable  terms  suitable  land  for  any  purpose  for  which  they 
are  authorised  to  acquire  it,  they  may  represent  the  case  to  the 
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Sect.  9. 


county  council,  and   the   county  council  shall   inquire   into   the 
rftnrpsftiif  n.f  ion . 


representation 


''Suitable  land  for  any  purpose." — Some  of  the  pnrposes  for  which 
they  may  acquire  land  are  for  huildings  and  offices,  for  a  recreation  ground, 
and  for  public  walks.  They  may  also  make  a  representation  under  the 
Allotments  Acts  and  under  the  Housing  of  the  Working  Classes  Act,  1890. 
Parish  councils  have  also  power  to  adopt  the  Lighting  and  Watching  Act, 
1833  ;  the  Baths  and  Washhouses  Acts,  1846  to  1882  ;  the  Burial  Acts, 
1852  to  1885  ;  the  Public  Improvement  Act,  1860  ;  and  the  Public  Libraries 
.  Act,  1892.  Under  these  Acts  compulsory  powers  of  taking  land  are  not 
conferred,  but  apparently  land  may  be  acquired  compulaorily  under  this 
section  for  the  purposes  of  these  Acts. 

For  the  procedure,  see  the  order  of  the  Local  Government  Board  with 
memorandum,  dated  May,  1895,  No.  32,844.  These  are  set  out  in 
Macmorran  and  Dill's  Local  Government  Act,  1888,  and  can  be  had  from 
Messrs.  Eyre  and  Spottiswoode. 

(3)  If  on  any  such  representation,  or  on  any  proceeding  under 
50  A  51  Vict,  the  Allotments  Acts,  1887  (a)  and  1890,  a  county  council  are  satisfied 
63  &  54  Vict,  that  suitable  land  for  the  said  purpose  of  the  parish  council  or  for 
c.  65.             the  purpose  of  allotments  (as  the  case  may  be),  cannot  be  acquired 

on  reasonable  terms  by  voluntary  agreement,  and  that  the  circum- 
stances are  such  as  to  justify  the  county  council  in  proceeding 
under  this  section,  they  shall  cause  such  public  inquiry  to  be  made 
in  the  parish,  and  such  notice  to  be  given  both  in  the  parish  and 
to  the  owners,  lessees,  and  occupiers  of  the  land  proposed  to  be 
taken  as  may  be  prescribed,  and  all  persons  interested  shall  be 
permitted  to  attend  at  the  inquiry,  and  to  support  or  oppose  the 
taking  of  the  land. 

(a)  Ante,  p.  500.  "  Prescribed  "  means  prescribed  by  order  of  the  Local 
Government  Board.     As  to  counsel  attending  at  the  inquiry,  see  sub-s.  (11). 

(4)  After  the  completion  of  the  inquiry,  and  considering  all 
objections  made  by  any  persons  interested,  the  county  council  may 
make  an  order  for  putting  in  force,  as  respects  the  said  land  or 
any  part  thereof,  the  provisions  of  the  Lands  (Causes  Acts  with 
respect  to  the  purchase  and  taking  of  land  otherwise  than  by 
agreement. 

See  as  to  incorporating  the  Lands  Clauses  Acts,  sub-s.  (10),  hifm. 

(5)  If  the  county  council  refuse  to  make  any  such  order,  the 
parish  council,  or,  if  the  proceeding  is  taken  on  the  petition  of 
the  district  council,  then  the  district  council,  may  petition  the 
Local  Government  Board,  and  that  Board  after  local  inquiry  may, 
if  they  think  proper,  make  the  order,  and  this  section  shall  apply 

'  as  if  the  order  had  been  made  by  the  county  council.     Any  order 

made  under  this  sub-section  overruling  the  decision  of  the  county 
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conncil  shall  be  laid  before  Parliament  by  the  Local  Government      Sect.  9. 
Board. 

(6)  A  copy  of  any  order  made  under  this  section  shall  be 
served  in  the  prescribed  manner,  together  with  a  statement  that 
the  order  will  become  final  and  have  the  effect  of  an  Act  of 
Parliament,  unless  within  the  prescribed  period  a  memorial  by 
some  person  interested  is  presented  to  the  Local  Government 
Board  praying  that  the  order  shall  not  become  law  without  further 
inquiry. 

As  to  the  time  for  presenting  such  memorial,  see  Article  5  of  the  order, 
mentioned  in  note  to  sub-s.  (2),  8upra. 

(7)  The  order  shall  be  deposited  with  the  Local  Government 
Board,  who  shall  inquire  whether  the  provisions  of  this  section 
and  the  prescribed  regulations  have  been  in  all  respects  complied 
with  ;  and  if  the  Board  are  satisfied  that  this  has  been  done,  then, 
after  the  prescribed  period — 

(a)  If    no    memorial   has   been    presented,   or  if    every   such 

memorial  has  been  withdrawn,  the  Board  shall,  without 
further  inquiry,  confirm  the  order  : 

(b)  If  a  memorial  has  been  presented,  the  Local  Government 

Board  shall  proceed  to  hold  a  local  inquiry,  and  shall, 
after  such  inquiry,  either  confirm,  with  or  without 
amendment,  or  disallow  the  order  : 

(c)  Upon  any  such  confirmation  the  order,  and  if  amended  as 

so  amended,  shall  become  final  and  have  the  effect  of  an 
Act  of  Parliament,  and  the  confirmation  by  the  Local 
Government  Board  shall  be  conclusive  evidence  that  the 
requirements  of  this  Act  have  been  complied  with,  and 
that  the  order  has  been  duly  made,  and  is  within  the 
powers  of  this  Act. 

(8)  Sections  two  hundred  and  ninety-three  to  two  hundred  and 
ninety-six,  and  sub-sections  (1)  and  (2)  of  section  two  hundred 
and  ninety-seven  of  the  Public  Health  Act,  1875,  shall  apply  to 
a  local  inquiry  held  by  the  Local  Government  Board  for  the 
purposes  of  this  section,  as  if  those  sections  and  sub-sections  were 
herein  re-enacted,  and  in  terms  made  applicable  to  such  inquiry. 

(9)  The  order  shall  be  carried  into  effect,  when  made  on  the 
petition  of  a  district  council,  by  that  council,  and  in  any  other 
case  by  the  county  council. 

(10)  Any  order  made  under  this  section  for  the  purpose  of  the 
purchase  of  land  otherwise  than  by  agreement  shall  incorporate  the 
Lands  Clauses  Acts  and  sections  seventy-seven  to  eighty-five  of 

the  Railways  Clauses  Consolidation  Act,  1845,  with  the  necessary  8&9Vict. 
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^•^9.  adaptations,  but  any  question  of  disputed  compensation  shall 
be  dealt  with  in  the  manner  provided  by  section  three  of  the 
Allotments  Act,  1887,  and  provisos  (a),  (b),  and  (c)  of  sub- 
section (4)  of  that  section  are  incorporated  with  this  section  and 
shall  apply  accordingly  :  Provided  that  in  determining  the  amount 
of  disputed  compensation,  the  arbitrator  shall  not  make  any 
additional  allowance  in  respect  of  the  purchase  being  compulsory. 

Sections  77  to  85  of  the  Railways  Clauses  Consolidation  Act,  1845,  are 
those  relating  to  mines,  antej  pp.  328  et  tteq. 

See  the  provisions  of  the  Allotments  Act,  1887,  ante,  p.  500.  The  Local 
Government  Board  have  issued  orders  adapting  these  Acts  dated  May,  1896. 

As  to  an  additional  allowance  for  compulsory  purchase,  see  s.  21  of  the 
Housing  of  the  Working  Classes  Act,  1890,  ante,  p.  542. 

(11)  At  any  inquiry  or  arbitration  held  under  this  section  the 
person  or  persons  holding  the  inquiry  or  arbitration  shall  hear  any 
authorities  or  parties  interested  by  themselves  or  their  agents, 
and  shall  hear  witnesses,  but  shall  not,  except  in  such  cases  as  may 
be  prescribed,  hear  counsel  or  expert  witnesses. 

Xo  general  order,  so  far  as  we  are  aware,  has  been  made  as  to  hearing 
counsel  or  expert  witnesses. 

(12)  The  person  or  persons  holding  a  public  inquiry  for  the 
purposes  of  this  section  on  behalf  of  a  county  council  shall  have 
the  same  powers  as  an  inspector  or  inspectors  of  the  Local  Govern- 
ment Board  when  holding  a  local  inquiry ;  and  section  two 
hundred  and  ninety-four  of  the  Public  Health  Act,  1875,  shall 
apply  to  the  costs  of  inquiries  held  by  the  county  council  for  the 
purpose  of  this  section  as  if  the  county  council  were  substituted 
for  the  Local  Government  Board. 

(13)  Sub-section  (2)  of  section  two,  if  the  land  is  taken  for 
allotments,  and,  whether  it  is  or  is  not  so  taken,  sub-sections  (5), 

50  &  51  Vict.  (6),  (7),  and  («)  of  section  three  of  the  Allotments  Act,  1887  (a), 
53  &  54  Vict.  *^^  section  eleven  of  that  Act,  and  section  three  of  the  Allotments 
c.  65.  Act,  1890,  are  incorporated  with  this  section,  and  shall,  with  the 

prescribed  adaptations,  apply  accordingly. 

(a)  Afite,  p.  500.  As  to  adaptations,  see  orders  of  the  Local  €k)vemment 
Board,  May,  1895. 

Section  3  of  the  Allotments  Act,  1890,  is  as  follows  : 

(1)  For  the  purposes  of  this  Act  or  the  principal  Act  every  county 
council,  as  soon  as  is  conveniently  practicable  after  the  passing  of  this  Act, 
and  annually  thereafter  at  the  meeting  for  the  election  of  chairman,  shall 
appoint  under  the  Local  Government  Act,  1888,  a  standing  committee  not 
exceeding  one-fourth  of  their  whole  body. 

(2)  For  the  purpose  of  any  business  under  this  Act  relating  to  any  district 
or   parish   wholly   or  partly   situate   in   an   electoral  division,  the  county 
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councillor  representing  that  division  shall,  if  not  already  appointed,  be  an  Sect.  9. 

additional  member  of  the  committee.  ' — 

(3)  Any  petition  under  this  Act  shall  as  of  course,  and  without  any  order  Note. 
of  the  council,  be  referred  to  the  standing  committee,  who,  on  being  satisfied 

of  the  bona  fides  of  the  application,  shall  forthwith  cause  a  local  inquiry  into 
the  circumstances  to  be  made,  and  shall  report  the  result  to  the  council. 

(4)  An  inquiry  under  this  Act  or  the  principal  Act  shall  be  held  by  such 
one  or  more  members  of  the  standing  committee,  or  such  officer  of  the 
county  council  or  other  person  as  the  standing  committee  may  appoint  to 
hold  the  same. 

(14)  Where  the  land  is  acquired  otherwise  than  for  allotments, 
it  shall  be  assured  to  the  parish  council ;  and  any  land  purchased 
by  a  county  council  for  allotments  under  the  Allotments  Acts, 
1887  and  1890,  and  this  Act,  or  any  of  them,  shall  be  assured  to 
the  parish  council,  and  in  that  case  sections  five  to  eight  of  the 
Allotments  Act,  1887,  shall  apply  as  if  the  parish  council  were 
the  sanitary  authority. 

(15)  Nothing  in  this  section  shall  authorise  the  parish  council 
to  acquire  otherwise  than  by  agreement  any  land  for  the  purpose 
of  any  supply  of  water,  or  of  any  right  of  way. 

(16)  In  this  section  the  expression  "  allotments "  includes 
common  pasture  where  authorised  to  be  acquired  under  the 
Allotments  Act,  1887. 

(17)  Where,  under  the  Allotments  Act,  1890,  the  Allotments 
Act,  1887,  applies  to  the  purchase  of  land  by  the  county  council, 
that  Act  shall  apply  as  amended  by  this  section,  and  the  parish 
council  shall  have  the  like  power  of  petitioning  the  county  council 
as  is  given  to  six  parliamentary  electors  by  section  two  of  the 
Allotments  Act,  1890. 

(18)  This  section  shall  apply  to  a  county  borough  with  the 
necessary  modifications,  and  in  particular  with  the  modification 
that  the  order  shall  be  both  made  and  confirmed  by  the  Local 
Government  Board  and  shall  be  carried  into  effect  by  the  council 
of  the  county  borough. 

The  Local  Government  Board  have  modified  this  section  for  county 
boroughs  by  order  dated  May,  1895,  No.  82,845. 

(19)  The  expenses  of  a  county  council  incurred  under  this 
section  shall  be  defrayed  in  like  manner  as  in  the  case  of  a  local 
inquiry  by  a  county  council  under  this  Act. 

10. — (1)  The  parish  council  shall  have  power  to  hire  land  for  Hiring  of 
allotments,  and  if  they  are  satisfied  that  allotments  are  required,  allotments, 
and  are  unable  to  hire  by  agreement  on  reasonable  terms  suitable 
land  for  allotments,  they  shall  represent  the  case  to  the  county 
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^•ct.  10.  council,  and  the  county  council  may  make  an  order  authorising 
the  parish  council  to  hire  compulsorily  for  allotments,  for  a  period 
not  less  than  fourteen  years  nor  more  than  thirty-five  years,  such 
land  in  or  near  the  parish  as  is  specified  in  the  order,  and  the 
order  shall,  as  respects  confirmation  and  otherwise,  be  subject  to 
the  like  provisions  as  if  it  were  an  order  of  the  couuty  council 
made  under  the  last  preceding  section  of  this  Act,  and  that  section 
shall  apply  as  if  it  were  herein  re-enacted  with  the  substitution 
of  "  hiring "  for  "  purchase "  and  with  the  other  necessary 
modifications. 

Ab  8.  9  specifies  various  matters  to  be  prescribed  by  the  Local  Goyem- 
ment  Board,  a  general  order  was  issued  on  May  20th,  1895,  for  that 
purpose,  No.  32,838. 

(2)  A  single  arbitrator,  who  shall  be  appointed  in  accordance 
with  the  provisions  of  section  three  of  the  Allotments  Act,  1887, 
and  to  whom  the  provisions  of  that  section  shall  apply,  shall  have 
power  to  determine  any  question — 

(a)  as  to  the  terms  and  conditions  of  the  hiring  ;  or 

(b)  as  to  the  amount  of  compensation  for  severance  ;  or 

(c)  as  to  the  compensation  to  any  tenant  upon  the  determina- 

tion of  his  tenancy  ;  or 

(d)  as  to  the  apportionment  of  the  rent  between  the  land  taken 

by  the  parish  council  and  the  land  not  taken  from  the 
tenant ;  or 

(e)  as  to  any  other  matter  incidental  to  the  hiring  of  the  land 

by  the  council,  or  the  surrender  thereof  at  the  end  of 

their  tenancy  ; 
but  the  arbitrator  in  fiximg  the  rent  shall  not  make  any  addition 
in  respect  of  compulsory  hiring. 

For  the  Allotments  Act,  1887,  s.  3,  see  ante,  p.  600. 

(3)  The  arbitrator,  in  fixing  rent  or  other  compensation,  shall 
take  into  consideration  all  the  circumstances  connected  with  the 
land,  and  the  use  to  which  it  might  otherwise  be  put  by  the  owner 
during  the  term  of  hiring,  and  any  depreciation  of  the  value  to 
the  tenant  of  the  residue  of  his  holding  caused  by  the  withdrawal 
from  the  holding  of  the  land  hired  by  the  parish  council. 

(4)  Any  compensation  awarded  to  a  tenant  in  respect  of  any 
depreciation  of  the  value  to  him  of  the  residue  of  his  holding 
caused  by  the  withdrawal  from  the  holding  of  the  land  hired  by 
the  parish  council  shall  as  far  as  possible  be  provided  for  by 
taking  such  compensation  into  account  in  fixing,  as  the  case  may 
require,  the  rent  to  be  paid  by  the  parish  council  for  the   land 
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hired  by  them,  and  the  apportioned  rent,  if  any,  to  be  paid  by  the     Sect.  10> 
tenant  for  that  portion   of  the  holding  which  is  not  hired  by 
the  parish  council. 

(5)  The  award  of  the  arbitrator  or  a  copy  thereof,  together 
with  a  report  signed  by  him  as  to  the  condition  of  the  land  taken 
by  the  parish  council,  shall  be  deposited  and  preserved  with  the 
public  books,  writings,  and  papers  of  the  parish,  and  the  owner 
for  the  time  being  of  the  land  shall  at  all  reasonable  times  be  at 
liberty  to  inspect  the  same  and  to  take  copies  thereof. 

(6)  Save  as  hereinafter  mentioned,  sections  five  to  eight  of  the 
Allotments  Act,  1887,  shall  apply  to  any  allotment  hired  by  a 
parish  council  in  like  manner  as  if  that  council  were  the  sanitary 
authority  and  also  the  allotment  managers  : 

Provided  that  the  parish  council — 

(a)  may  let  to  one  person  an  allotment  or  allotments  exceeding 

one  acre,  but,  if  the  land  is  hired  compulsorily,  not 
exceeding  in  the  whole  four  acres  of  pasture  or  one  acre 
of  arable  and  three  acres  of  pasture  ;  and 

(b)  may   permit   to   be   erected  on   the  allotment  any  stable, 

cowhouse,  or  barn  ;  and 

(c)  shall    not   break   up,   or   permit    to    be    broken   up,   any 

permanent  pasture,  without  the  assent  in  writing  of  the 
landlord. 

(7)  On  the  determination  of  any  tenancy  created  by  compulsory 
hiring  a  single  arbitrator  who  shall  be  appointed  in  accordance 
with  the  provisions  of  section  three  of  the  Allotments  Act, 
1887  (a),  shall  have  power  to  determine  as  to  the  amount  due  by 
the  landlord  for  compensation  for  improvements,  or  by  the  parish 
council  for  depreciation,  but  such  compensation  shall  be  assessed  in 
accordance  with  the  provisions  of  the  Agricultural  Holdings  46  &  47  Vict. 
(England)  Act,  1883.  ""■  ^^' 

(a)  Ante,  p.  500. 

(8)  The  order  for  compulsory  hiring  may  apply,  with  the  pre- 
scribed adaptations,  such  of  the  provisions  of  the  Lands  Clauses 
Acts  (including  those  relating  to  the  acquisition  of  land  otherwise 
than  by  agreement)  as  appear  to  the  county  council  or  Local 
Government  Board  sufficient  for  carrying  into  effect  the  order, 
and  for  the  protection  of  the  persons  interested  in  the  land  and 
of  the  parish  council. 

The  prescribed  adaptations  are  contained  in  Order  No.  32,841  of  the 
Local  Government  Board,  dated  May  2l8t,  1896.  This  order  will  be  found 
in  Macmorran  and  DilFs  Local  G-ovemment  Act,  1888  (2nd  ed.),  or  can  be 
obtained  from  Messrs.  Eyre  and  Spottiswoode. 
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Sect.  10.         (9)  Nothing    in   this   section   shall  authorise   the  compulsory 

hiring  of  any  mines  or  minerals,  or  confer  any  right  to  take,  sell, 

or  carry  away  any  gravel,  sand,  or  clay,  or  authorise  the  hiring  of 

any  land  which  is  already  ownred  or  occupied  as  a  small  holding 

55  &  56  Vict,  within  the  meaning  of  the  Small  Holdings  Act,  1892. 

(10)  If  the  land  hired  under  this  section  shall  at  any  time 
during  the  tenancy  thereof  by  the  parish  council  be  shown  to  the 
satisfaction  of  the  county  council  to  be  required  by  the  landlord 
for  the  purpose  of  working  and  getting  the  mines,  minerals,  or 
surface  minerals  thereunder,  or  for  any  road  or  work  to  be  used  in 
connection  with  such  working  or  getting,  it  shall  be  lawful  for  the 
landlord  of  such  land  to  resume  possession  thereof  upon  giving  to 
the  parish  council  twelve  calendar  months  previous  notice  in 
writing  of  his  intention  so  to  do,  and  upon  such  resumption  the 
landlord  shall  pay  to  the  parish  council  and  to  the  allotment 
holders  of  the  land  for  the  time  being  such  sum  by  way  of  com- 
pensation for  the  loss  of  such  land  for  the  purposes  of  allotments 
as  may  be  agreed  upon  by  the  landlord  and  the  parish  council, 
or  in  default  of  such  agreement  as  may  be  awarded  by  a  single 
arbitrator  to  be  appointed  in  accordance  with  the  provisions  of 
section  three  of  the  Allotments  Act,  1887,  and  the  provisions  of 
that  section  shall  apply  to  such  arbitrator. 

The  word  "  landlord  "  in  this  sub-section  means  the  person  for 
the  time  being  entitled  to  receive  the  rent  of  the  land  hired  by  the 
parish  council. 

(11)  The  Local  Government  Board  shall  annually  lay  before 
Parliament  a  report  of  any  proceedings  under  this  and  the 
preceding  section. 
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THE  DISEASES  OF  ANIMALS  ACT,   1894. 
(57  &  58  Vict.  c.  57.) 

An  Act   to   consolidate   the   Contagious   Diseases  (^Animals)  Acts^ 
1878  to  1893.  *  [25th  August  1894.] 

This  Act  consolidates  the   provisions  for  enabling  local  authorities  to 
prevent  the  spread  of  contagious  diseases  among  cattle,  sheep,  goats,  and 


3.  The  local  authorities  in  England  and  Wales  shall  be —  Loca^  f'^^^^' 

(i)  for  each  borough  not  being   a  borough  to   which  section  England  and 

thirty-nine  of  the  Local  Government  Act,  1888,  applies,  jy*!®?^^-  . 
/  '  '     ^'^        '  51  &  52  \  let. 

the  borough  council ;  c  41. 

(ii)  for  the  residue  of  each  administrative  county,  the  county 

council. 
Provided  that  the  mayor  and  commonalty  and  citizens  of  the 
city  of  London,  acting  by  the  mayor,  aldermen,  and  commons  of 
that  city  in  common  council  assembled,  shall  be  the  local  authority 
for  the  city  of  London,  and  shall  be  the  local  authority  in  and  for 
the  county  of  London  for  the  purpose  of  the  provisions  of  this 
Act  relating  to  foreign  animals. 


32. — (1)  A   local   authority  may   provide,  erect,  and   fit   up  Provision 
wharves,  stations,  lairs,  sheds,  and  other  places  for  the  landing,  autions^^* 
reception,  keeping,  sale,  slaughter,  or  disposal  of  foreign  or  other  lairs,  etc. 
animals,  carcases,  fodder,  litter,  dung,  and  other  things. 

(2)  There  shall  be  incorporated  with  this  Act  the  Markets  and 

Fairs  Clauses  Act,  1847  (a),  except  sections  six  to  nine  and  fifty-  10  &  11  Vict, 
one  to  sixty  thereof.  ^*  ^** 

(3)  A  wharf  or  other  place  provided  by  a  local  authority  under 
this  section  shall  be  a  market  within  that  Act ;  and  this  Act  shall 
be  the  special  Act.     .     .     . 

(a)  See  ante^  p.  344. 

As  to  providing  dipping  places  for  sheep,  see  the  Diseases  of  Animals 
Act,  1903  (3  Edw.  7,  c.  43). 

33. — (1)  A  local  authority  may  purchase,  or  may  by  agree-  Power  for 
ment  take  on  lease  or  at  a  rent,  land  for  wharves  or  other  places,  rity  to 

acquire  land. 
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Sect.  33.  or  for  use  for  burial  of  carcases,  in  cases  where  there  is  not  any 
ground  suitable  in  that  behalf  in  the  possession  or  occupation  of  the 
owner  of  the  animal,  or  any  common  or  uninclosed  land  suitable 
and  approved  by  the  Board  of  Agriculture  in  that  behalf,  or  for 
any  other  purpose  of  this  Act. 

(2)  The  local  authority  may  (subject  to  any  agreement)  dispose 
of  lands  so  acquired  but  not  required  for  the  purposes  of  this  Act, 
carrying  the  money  produced  thereby  to  the  credit  of  the  local 
rate. 

(3)  The  regulations  contained  in  section  one  hundred  and 
seventy-six  of  the  Public  Health  Act,  1875,  shall  be  observed 
with  respect  to  the  purchase  of  land  by  a  local  authority  for 
purposes  of  this  Act,  as  if  the,  local  authority  were  a  local 
board,  and  purposes  of  this  Act  'were  purposes  of  that  Act; 
provided  that  the  requisite  advertisements  and  notices  may  be 
published  and  served  in  any  two  consecutive  months,  and  that 
the  local  rate  shall  be  substituted  for  the  rates  therein  mentioned. 

(4)  The  powers  conferred  by  this  section  may  be  exercised 
by  a  local  authority  with  respect  to  land  within  or  without  their 
district. 

Section  176  of  the  Public  Health  Act,  1876,  referred  to  in  snb-B.  (3), 
incorporates  the  Lands  Clanses  Acts,  and  contains  provisions  for  obtaiiung 
provisional  orders  when  it  is  desired  to  purchase  land  compulsorily.  See 
that  section,  ante^  p.  457. 


(     605     ) 


THE    MEECHANT    SHIPPING  ACT,   1894. 

(S7  &  58  Vict.  c.  60.) 

An  Act  to  consolidate  Enactments  relating  to  Merchant  Shipping. 

[25th  August  1894.] 

o  o  o  o  o 

639- — (1)  A  general  lighthouse  authority  may  take  and  Powers  as 
purcha:*e  any  land  which  may  be  necessary  for  the  exercise  of  ^^  °  * 
their  lighthouse  powers,  or  for. the  maintenance  of  their  works  or 
for  the  residence  of  the  light  keepers,  and  for  that  purpose  the 
Lands  Clauses  Acts  shall  be  incorporated  with  this  Act  and  shall 
apply  to  all  lighthouses  to  be  constructed  and  all  land  to  be 
purchased  under  the  powers  thereof. 

(2)  A  general  lighthouse  authority  may  sell  any  land  belonging 
to  them. 

Part  XI.  of  this  Act  deals  with  lighthouses.  The  general  lighthouse 
authority  in  England  and  Wales  and  the  Channel  Islands  and  adjacent  seas 
and  islands  is  the  Trinity  House.  The  general  lighthouse  authority  has 
power  to  erect  or  place  any  lighthouse  with  all  requisite  works,  roads,  and 
appurtenances  ;  to  add  to,  alter,  or  remove  any  lighthouse  ;  to  erect  or 
place  any  buoy  or  beacon  ;  or  alter  or  remove  them  ;  and  to  vary  the 
character  of  any  lighthouse  (s.  638). 

The  Trinity  House  was  incorporated  by  a  charter  of  Hen.  8  ;  it  is  not 
a  department  of  the  State  (Gilbert  v.  Trinity  House  Coriyoration  (1886), 
17  Q.  B.  D.  795). 
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THE    LANDS    CLAUSES    (TAXATION    OF 
COSTS)    ACT,    1895. 

(58  &  59  Vict.  c.  11.) 

An  Act  to  atnend  the  Law  relating  to  the   Ta^ration  of  Costs  under 
tlie  Lands  Clauses  Acts,  [14th  May  1895.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

FeeBfor  \^ — (1)  Where   under   the   Lands  Clauses  Consolidation  Act, 

in^^ompensa  l^^^,  Or  any  Act  incorporating  the  same,  any  question  of  disputed 
tion  inquiries  compensation  is  determined  by  the  verdict  of  a  jury,  or  by 
tiona.  arbitration,  the  costs  of  and  incidental  to  the  inquiry  or  to  the 

8&9Vict.  arbitration  and  award  (as  the  case  may  be),  shall,  if  either  party 
so  requires,  be  taxed  and  settled  as  between  the  parties  by  one  of 
the  masters  of  the  Supreme  Court,  and  such  fees  shall  be  taken  in 
r(»spoct  of  the  taxation  as  may  be  fixed  in  pursuance  of  the  enact- 
ments relating  to  the  fees  to  be  taken  in  the  offices  of  those 
masters  ;  and  all  those  enactments  (including  the  enactments 
relating  to  the  taking  of  fees  by  means  of  stamps)  shall"  extend  to 
the  fees  in  respect  of  such  taxation. 

31  &  32  Vict.       (2)  Section  forty-five  of  the  Regulation  of  Railways  Act,  1868, 

32  A>  33  Vict.  ^^^^  section  one  of  the  Lands  Clauses  Consolidation  Act,  1869,  are 
c.  18.  hereby  repealed. 

There  is  now  one  taxing  department  for  the  King's  Bench  and  Chancery 
Divisions  under  the  name  of  the  Supreme  Court  Taxing  Office,  and  masters 
formerly  belonging  to  either  division  can  tax  costs  under  this  Act,  and  not 
merely  a  former  master  of  the  King's  Bench  Division  (Covington  v.  Metn^ 
ptdiUin  District  Rail.  Co.,  Times,  December  2'2nd,  1902). 

As  to  taxation  of  costs  when  the  question  is  settled  by  a  jury,  see  the 
Lands  Clauses  Consolidation  Act,  1845,  s.  53,  ante^  p.  90  ;  when  settled  by 
arbitration,  see  s.  1  of  the  Lands  Clauses  Consolidation  Act,  1869,  anU,  p.  446, 
which  is  hereby  repealed,  but  in  effect  re-enacted.  The  cases  on  taxation 
of  costs  under  that  section  will  still  be  applicable,  and  are  here  referred  to. 

A  inandanifiH  will  lie  to  compel  a  master  to  tax  the  costs,  if  he  refuse 
jurisdiction  altogether  (Fitzhanlinge  v.  Gloucester  and  Berkeley  Canal  Co. 
(1872),  L.  R.  7  Q.  B.  776;  Gray  v.  North  Eastern  Rail.  Co.  (1876). 
1  Q.  B.  D.  696  ;  Sandback  Trmtees  v.  North  Stafordshire  Rail.  Co.  (1877), 
a  Q.  B.  D.  1  ;  Metropolitan  District  Rail.  Co.  v.  Sharpe  (1880),  5  App.  Cas. 
4*25,  p.  444).     But  if  a  master  exercise  his  jurisdiction,  although  wronglv. 
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a  writ  of  certiorari  will  not  issue  to  quash  the  taxation  because  the  master      Sect.  I. 
has  jurisdiction  {Sandback  Trustees  v.  North  Staffordshire  Rail,  Co.,  supra).  ^ — 

Nor  has  the  court  jurisdiction  to  review  the  master's  taxation  because  he  Notk. 
is  not  acting  as  an  officer  of  the  court,  to  whom  the  court  has  delegated 
the  office  of  taxing  costs  as  in  ordinary  cases,  but  under  this  Act  he  is  not 
acting  as  master  but  as  a  person  designated  by  the  Act  (S.  C,  following  the 
principle  laid  down  in  Oweti  v.  London  and  North  Western  Rail.  Co.  (1867), 
L.  R.  3  Q.  B.  54,  a  case  under  s.  52  of  the  Lands  Clauses  Consolidation 
Act,  1845). 

If  the  master  allows  costs  to  one  of  the  parties  where  the  statute  does  not 
give  them,  or  disallows  them  where  the  statute  gives  them,  the  court  could 
probably  interfere  by  certiorari  or  mandamus  {Owen  v.  London  a?td  North 
Western  Rail.  Co.,  supra). 

These  cases  were  followed  in  Earl  of  Shrewsbury  v.  Wirral  Railway^s 
Committee,  [1895]  2  Ch.  812.  The  court  there  seem  to  have  doubted  if 
there  was  any  remedy,  but  if  any  it  was  either  by  mandamus  or  certiorari. 

This  section  does  not  apply  to  taxing  the  costs  of  arbitrations  which 
embrace  matters  that  could  not  be  the  subject  of  arbitration  under  the 
Lands  Clauses  Consolidation  Act,  1845,  except  by  agreement,  and  it  does 
not  apparently  apply  to  agreements  entered  into  before  the  passing  of  this 
statute  {Doulion  v.  Metropolitan  Board  of  Works  (1870),  L.  E.  5  Q.  B.  333). 
Lu^H,  J.,  in  that  case,  said  that  this  section  *^  can  only  be  taken  to  apply  to 
arbitrations  pure  and  simple  begun  and  carried  out  under  the  Lands  Clauses 
Acts,"  This  must,  however,  be  taken  subject  to  the  qualification  laid  down 
in  Metropolitafi  District  Rail.  Co.  v.  Sharpe  (1880),  5  App.  Cas.  425,  that 
the  arbitration  clauses  of  the  Lands  Clauses  Acts  apply  to  arbitrations  under 
special  Acts,  even  where  the  special  Act  provides  another  method  of  arbitra- 
tion, but  otherwise  incorporates  the  Lands  Clauses  Acts. 

An  action  can  be  brought  to  recover  the  costs  although  the  amount  of 
such  costs  has  not  been  previously  ascertained  by  taxation,  and  an 
order  for  taxation  on  giving  judgment  for  the  plaintiff  in  such  an  action 
is  valid  {Metropolitan  District  Rail.  Co.  v.  Sharpe  (1880),  5  App.  Cas. 
425). 

In  a  case  where  after  the  arbitrators  and  umpire  had  been  appointed  but 
before  the  award,  the  parties  agreed  that  the  promoters  of  the  undertaking 
should  have  inmiediate  possession,  and  that  they  should  pay  all  the  costs  of 
the  landowner  of  and  incidental  to  the  agreement,  the  reference,  and  the 
conveyance,  including  valuer's,  surveyor's  and  solicitor's  charges,  as  between 
solicitor  and  client,  it  was  held  that  the  parties  had  contracted  themselves 
out  of  the  1869  Act,  but  that  the  costs  under  the  agreement  might  be  taxed 
under  the  Attorneys  and  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  38 
{Womhwell  V.  Corporation  of  Barnsley  (1877),  36  L.  T.  (n.s.)  708). 

Upon  a  reference  between  a  company  and  a  landowner  as  to  the  value  of 
land  taken,  if  the  umpire  direct  that  the  company  should  pay  the  costs  of 
the  award,  including  therein  the  costs  of  preparing  the  award,  and  the 
company  take  up  the  award  and  pay  the  umpire's  fees,  including  those  costs 
which  were  the  costs  of  solicitors  employed  by  him  to  draw  up  the  award, 
the  company  can  have  the  solicitor's  bill  taxed  under  s.  38  of  the  Solicitors 
Act.  1843  {In  re  Collyer,  Bristow  d-  Co.,  [1901]  2  K.  B.  839). 

Section  2  of  the  -Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  incorporates 
into  all  submissions,  unless  a  contrary  intention  is  expressed,  the  provisions 
in  Schedule  I.  Proviso  (i)  of  that  Schedule  deals  with  costs,  and  enables 
the  arbitrator  to  settle  them,  which  he  must  do  in  the  award.  In  case  he 
does  not,  they  will  be  liable  to  be  taxed  in  the  usual  course  {Li  re  Prebble 
and  Robinson,  [1892]  2  Q.  B.  602).  The  arbitrator's  own  fees  in  such  a 
case  are  liable  to  be  taxed  {S.  C).  As  to  recovering  fees  paid  to  an  umpire 
in  excess  of  the  amount  allowed  on  taxation,  see  Llanrindod  Wells  Water 
Co.  V.  Hawksley  and  Others  (1903),  19  T.  L.  R.  402. 
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Sect.  1.  The  taxation  of  a  master  under  the  Arbitration  Act,  1889,  is  liable  to 

- —  review  {Malvern  Urban  Council  v.  Malvern  Link  Gas  Co.  (1900),  83  L.  T.  321). 

NoTB.  ££  ^Y^Q  claimant,  during  arbitration  proceedings  under  the  Lands  Clauses 

Acts,  employs  a  person  to  act  as  solicitor  who  is  not  duly  qualified,  neither 
the  person  so  acting  nor  the  claimant  can  recover  his  costs  and  disburse- 
ments from  the  promoters,  who  would  otherwise  be  liable,  and  it  does  not 
matter  whether  the  claimant  knew  of  the  want  of  qualification  or  not,  ss  the 
provision  in  the  Attorneys  and  Solicitors  Act,  1874  (37  &  38  Vict.  c.  6^), 
8.  12,  is  clear  that  no  such. costs  or  disbursements  "  shall  be  recoverable  in 
any  action,  suit,  or  matter,  by  any  person  or  persons  whomsoever."  The 
court,  therefore,  in  such  a  case,  refused  to  make  absolute  a  rule  msi  obtained 
to  compel  the  taxing  master  by  a  maitdamus  to  tax  the  costs  [Fowler  t. 
Monmouthshire  Railway  and  Canal  Co.  (1879),  4  Q.  B.  D.  336). 

The  master  will  not  be  compelled  to  tax  the  costs  in  a  case  where  the 
claimant  is  not  entitled  to  them,  as,  for  example,  in  a  case  where  the 
arbitrator  has  awarded  less  than  the  amount  offered  by  the  promoters  (Fit:- 
hardinge  v.  GloucesUr  and  Berkeley  Canal  Co.  (1872),  L.  R.  7  Q.  B.  776). 

As  to  court  fees,  see  the  Order  as  to  Supreme  Court  Fees,  1884,  and 
Order  as  to  Stamps  of  July  4th,  1884. 

Short  title.         2.  This  Act  may  be  cited  as  the'  Lands  Clauses  (Taxation  of 
Costs)  Act,  1895. 


(     609    ) 


THE   NAVAL    WORKS   ACT,    1895. 

(58  &  59  Vict.  c.  35.) 

a 

An  Act  to  make  provision  for  the  construction  of  loorks  in  tlie 
United  Kingdom  and  elsewhere  for  the  purpose  of  the  Royal 
Navy^  and  to  amend  the  late  relating  to  tJie  acquisition  of 
land  for  Naval  purposes,  [6th  July  1895.] 

This  Act,  while  dealing  with  specific  works,  is  important  as  extending  to 
the  Admiralty  and  the  Naval  Forces,  the  powers  already  conferred  on  the 
Secretary  of  State  for  War  by  the  Defence  Act,  1842,  post^  and  the  Military 
Lands  Act,  1892,  ante^  p.  580,  which  latter  has  been  amended  by  the  Military 
Lands  Act,  1900,  i?o«^,  p.  628,  and  the  Military  Lands  Act,  1903.  Other 
powers  of  the  Admiralty  to  take  lands  will  be  found  in  the  Admiralty  Lands 
and  Works  Act,  1864,  ante^  p.  430,  and  in  the  Admiralty  (Signal  Stations) 
Act,  \%\b,post. 

Whereas  it  is  expedient  to  make  provision  for  the  construction  of 
the  works  specified  in  the  schedule  to  this  Act  both  in  the  United 
Kingdom  and  in  the  colonies  in  the  schedule  mentioned  : 

And  •  whereas  by  the  Defence  Act,  1842,  and  the  enactments  r»  &  6  Vict, 
amending  the  same  (in  this  Act  referred  to  as  the  Defence  Acts),  ^'  ^^' 
and  by  the  Military  Lands  Act,  1892,  powers  are  conferred  on  a  ^  *  56  Vict. 
Secretary  of  State  for  the  acquisition  of  land  for  the  defence  of 
the  realm,  and  for  the  military  purposes  of  any  portion  of  her 
Majesty's  military  forces,  and  it  is  expedient  to  extend  those  Acts 
to  the  Admiralty  and  her  Majesty's  naval  forces  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lord?  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  The  Admiralty  may  forthwith  proceed  to  construct  the  works  I*ower  for 
as  specified   in   the   schedule  to  this  Act  at  the   places  therein  to  construct 
mentioned,  and  for    that   purpose   may  acquire   such  lands  and  scheduled 
execute  such  works  as  they  may  deem  expedient. 

2. — (1)  With   a  view  to  the  purchase  of  land  in  the  United  Admiralty  as 
Kingdom  for  the  purposes  of  this  Act,  or  for  any  purpose  of  her  ^^  Purchase 
Majesty's  Navy,  the  Defence  Acts,  and  the  Military  Lands  Act,  5  &*6  Vict. 
1892,  except  so  far  as  it  relates  to  a  volunteer  corps,  shall  have  ^^^2^ ^ .  ^ 
efi^ect  as  if  they  were  herein  re-enacted  with  the  substitution  of  c  72. 
the  Admiralty  for  a  Secretary  of   State,  and  for  the   principal  f' 4*  ^  ^^''*' 
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Sect.  2.  officers  of  her  Majesty's  Ordnance,  and  for  the  Ordnance  Depart- 
ment,  and  of  naval  for  military,  and  naval  service  for  ordnance 
service. 

(2)  All  land  acquired  by  the  Admiralty  in  pursuance  of  this 

Act  shall  vest  and  be  managed  under  the  Admiralty  Lands  and 

27  &  28  Vict.  Works  Act,  1864,  and  sections  nine  to  nineteen  of  that  Act  shall 

S&'ev         *PP^y  accordingly,  and  the  provisions  of  the  Defence  Act,  1842, 

c.  94.  for  the  like  purpose  shall  not  apply. 

Sections  3 — 6  deal  with  the  provision  of  funds  and  with  accounts. 

•  «  «  *  « 

Short  title.         7-  This  Act  may  be  cited  as  the  Naval  Works  Act,  1895. 


(  t>ll  ) 


THE   LIGHT    RAILWAYS    ACT,    1896. 
(59  &  60  Vict.  c.  48.) 

An  Act  to  facilitate  th^  construrtion  of  Light  Railways  in  Great 
Britain.  [14th  August  l^yC] 

This  Act  was  intended  to  encourage  the  construction  of  light  railways  by 
creating  a  simpler  and  cheaper  method  for  granting  the  necessary  powers. 
Light  railway  commissioners  were  appointed  whose  duty  it  is  to  hold  local 
inquiries  and  to  grant  provisional  orders.  These  orders  are  submitted  to 
the  Board  of  Trade  for  confirmation,  and  that  Board  may  hear  further 
objections.  On  confirmation  the  orders  have  the  effect  of  an  Act  of  Parlia- 
ment (s.  10).  The  powers  of  the  commissioners  were  to  cease  on 
December  31st,  1901,  but  they  have  been  continued  by  the  Expiring  Laws 
Continuance  Acts,  1901  to  1903.  Applications  for  orders  may  be  made  by 
county,  borough  or  district  councils  by  companies  or  individuals.  Bules 
have  been  made  in  1896  and  1898  by  the  Board  of  Trade  regulating  the 
procedure  under  the  Act. 

The  following  provisions  relate  more  particularly  to  questions  of  com- 
pensation. 

11.  An  order  under  this  Act  may  contain  provisions  consistent  Provisions 
with  this  Act  for  all  or  any  of  the  following  purposes —  be^mad™by 

(a)  the  incorporation,  subject  to  such  exceptions  and  variations  t*ie  order. 
as  may  be  mentioned  in  the  order,  of  all  or  any  of  the 
provisions  of  the  C^lauses  Acts  as  defined  by  this  Act. 
Provided  that  where  it  appears  to  the  Board  of  Trade 
that  variations  of  the  Lands  Clauses  Acts  are  required 
by  the  special  circumstances  of  the  case,  the  Board  of 
Trade  shall  make  a  special  report  to  Parliament  on  the 
subject,  and  that  nothing  in  this  section  shall  authorise 
any  variation  of  the  provisions  of  the  Lands  Clauses  Acts 
with  respect  to  the  purchase  and  taking  of  land  otherwise 
than  by  agreement  ;     .     .     . 

The  Clauses  Acts  are  defined  in  s.  28,  post,  p.  614.  The  sections  of  the 
Lands  Clauses  Act,  1845,  which  may  not  be  varied  are  ss.  16 — 68.  They 
are,  however,  very  substantially  varied  by  s.  13  of  this  Act.  Section  14, 
post,  p.  613,  also  authorises  a  variation  in  s.  69.  Section  92,  relating  to 
the  taJdng  of  the  whole  of  a  house,  will  apply  unless  expressly  varied. 

12. — (1)  The  Clauses  Acts,  as  defined  by  this  Act,  and  the  Application 
enactments  mentioned  in  the  Second  Schedule  to  this  Act,  shall  ^f  i?^®'^^.^ 

^^  rill  I  way  aCus. 

not  apply  to  a  light  railway  authorised  under  this  Act  except  so 

2  r2 
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Sect.  12. 


6  &  6  Vict, 
c.  79. 


Mode  of 
Rettliiig  pur- 
chase money 
and  compen- 
sation for 
taking  of 
land. 


52  &  53  Vict, 
c.  49. 


far  as  they  are  incorporated  or  applied  by  the  order  authorising 
the  railway, 

(2)  Subject  to  the  foregoing  provisions  of  this  Act  and  to  any 
special  provisions  contained  in  the  order  authorising  the  railway, 
the  general  enactments  relating  to  railways  shall  apply  to  a  light 
railway  under  this  Act  in  like  manner  as  they  apply  to  any  other 
railway  ;  and  for  the  purposes  of  those  enactments,  and  of  the 
Clauses  Acts  so  far  as  they  are  incorporated  or  applied  by  the 
order  authorising  the  railway,  the  light  railway  company  shall  be 
deemed  a  railway  company,  and  the  order  under  this  Act  a  special 
Act,  and  any  provision  thereof  a  special  enactment.  Provided 
that  a  light  railway  shall  not  be  deemed  to  be  a  railway  within  the 
meaning  of  the  Railway  Passenger  Duty  Act,  1842,  and  that  no 
duties  shall  hereafter  be  levied  in  respect  of  passengers  conveyed 
on  a  light  railway  constructed  under  this  Act  in  respect  of  the 
conveyance  of  such  passengers  upon  such  railway. 

The  Clauses  Acts  are  defined  in  s.  28,  post,  p.  614.  The  enactments 
mentioned  in  the  schedule  rehite  to  safety. 

13. — (1)  Where  any  order  under  this  Act  incorporates  the 
Lands  Clauses  Acts,  any  matter  which  under  those  Acts  may  be 
determined  by  the  verdict  of  a  jury,  by  arbitration,  or  by  two 
justices,  shall  for  the  purposes  of  the  order  be  referred  to  and 
determined  by  a  single  arbitrator  appointed  by  the  parties,  or  if 
the  parties  do  not  concur  in  the  appointment  of  a  single  arbitrator 
then  by  the  Board  of  Trade,  and  the  provisions  of  this  Act  shall 
apply  with  respect  to  the  determination  of  any  such  matter  in  lieu 
of  those  of  the  Lands  Clauses  Acts  relating  thereto.  Provided 
that  in  determining  the  amount  of  compensation,  the  arbitrator 
shall  have  regard  to  the  extent  to  which  the  remaining  and  con- 
tiguous lands  and  hereditaments  belonging  to  the  same  proprietor 
may  be  benefited  by  the  proposed  light  railway. 

(2)  The  Board  of  Trade  may,  with  the  concurrence  of  the  Lord 
('hancellor,  make  rules  fixing  a  scale  of  costs  to  be  applicable  on 
any  such  arbitration,  and  may,  by  such  rules,  limit  the  cases  in 
which  the  costs  of  counsel  are  to  be  allowed. 

(3)  The  Arbitration  Act,  1889,  shall  apply  to  any  arbitration 
under  this  section. 

As  to  the  incorporation  of  the  Lands  Clauses  Acts,  see  s.  11.  The  above 
provision  will  enable  the  arbitrator  to  settle  disputes  as  to  the  apportion- 
ment of  rentcharges,  of  copyhold  rents,  of  rents  due  under  leases,  and  also  as 
to  the  compensation  to  be  paid  for  the  temporary  occupation  of  land  under 
88.  30 — 14  of  the  Railways  Clauses  Consolidation  Act,  atite.  pp.  299  et  seq. 

The  Board  of  Trade  have  made  rules  fixing  a  scale  of  costs  (see  po$t). 
Costs   are  to  be  tajced  according  to  the  amount  awarded.     Coanael*s  fees 
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may  be  allowed  if  the  amount  awarded  is  over  £300  as  the  taxing  master     Sect.  IZ, 

may  see  fit  (see  Scale  2  (c),  post,  p.  617),  and  are  apparently  to  be  allowed  in         

all  cases  where  the  amount  exceeds  £500.  Note. 

The  Arbitration  Act,  1889,  applies  to  all  arbitrations  under  the  Lands 
Clauses  Act«,  save  in  so  far  as  it  is  inconsistent  therewith.  It  is  not  quite 
clear  as  to  whether  the  Arbitration  Act  or  the  Lands  Clauses  Act  is  to 
prevail  in  cases  in  which  they  are  inconsistent  The  question  may  arise  as 
to  whether  the  costs  are  to  be  governed  by  s.  34  of  the  Lands  Clauses 
Consolidation  Act,  1845,  or  Sched.  I.  (2)  of  the  Arbitration  Act. 

14.  Any  order  under  this  Act  may,  notwithstanding  anything  Payment 
in  the  Lands  Clauses  Acts,  authorise  the  payment  to  trustees  of  mone\'^or*^ 
any  purchase  money  or  compensation  not  exceeding  five  hundred  compenaa- 
pounds.  "  *^^"- 

In  s.  69  of  the  Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  131,  the 
limit  is  £200.  Sums  between  £20  and  £500  paid  under  this  Act  may, 
therefore,  be  dealt  with  as  provided  in  s.  71  of  the  Lands  Clauses  Consolida- 
tion Act,  atUe,  p.  163. 


19. — (1)  Where  any  person  has  power,  either  by  statute  or  Power  of 
otherwise,  to  sell  and  convey  any  land  for  the  purpose  of  any  g^^.  ^^^ 
works  of  a  light  railway,  he  may,  with  the  sanction  of  the  Board  or  advance 
of  Agriculture  given  under  this  section,  convey  the  land  for  that  Hght'railway. 
purpose  either  without  payment  of  any  purchase  money  or  compen- 
sation or  at  a  price  less  than  the  real  value,  and  may  so  convey 
it  free  from  all  incumbrances  thereon. 

(2)  Whenever   any   person    who   is   a    landowner   within    the 
meaning  of  the  Improvement  of  Land  Act,  1864,  contributes  any  27  &  28  Vict, 
money  for  the  purpose  of  any  works  of  a  light  railway,  the  amount  ^' 

so  contributed  may,  with  the  sanction  of  the  Board  of  Agriculture 
given  under  this  section,  be  charged  on  the  land  of  the  landowner 
improved  by  the  works  in  the  same  manner  and  with  the  like  effect  ' 
as  in  the  case  of  a  charge  under  that  Act. 

(3)  The  Board  of  Agriculture  shall  not  give  their  sanction 
under  this  section  unless  they  are  satisfied  that  the  works  for 
which  the  land  is  conveyed  or  the  money  is  contributed  will  effect 
a  permanent  increase  in  the  value  of  the  land  held  by  the  same 
title  or  of  other  land  of  the  same  landowner  exceeding,  in  the  case 
of  a  conveyance  of  land,  that  which  is,  in  the  opinion  of  the  Board 
of  Agriculture,  the  real  value  of  the  land  conveyed  or  the  differ- 
ence between  that  value  and  the  price,  as  the  case  may  be,  and  in 
the  case  of  a  contribution  of  money  the  amount  contributed  : 
Provided  also,  that  if  the  land  proposed  to  be  conveyed  is  subject 
to  incumbrances,  the  Board  of  Agriculture,  before  giving  their 
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Sect.  19.  sanction  under  this  section,  shall  cause  notice  to  be  given  to  the 
incumbrancers,  and  shall  consider  the  objections,  if  any,  raised  by 
them. 

Limited  owners  are  authorised  to  sell  under  ss.  7 — 9  of  the  Lands 
Clauses  Consolidation  Act,  1845,  ante,  pp.  16 — 21,  and  under  many  other 
Acts,  such  as  the  Settled  Land  Acts.  Under  these  Acts  they  ought  to 
obtain  the  best  price. 


Power  to 
grant  Crown 
uinds. 


Provision  as 
to  oommonfl. 


Definitions. 


20.  The  Commissioners  of  Woods  shall,  on  behalf  of  her 
Majesty,  have  the  like  powers  to  convey  Crown  lands  as  are  by 
this  Act  conferred  upon  persons  having  power,  either  by  statute 
or  otherwise,  to  sell  and  convey  lands,  except  that  in  the  case  of 
Crown  lands  the  sanction  of  the  Treasury  shall  be  substituted  for 
the  sanction  of  the  Board  of  Agriculture. 

21. — (1)  No  land  being  part  of  any  common,  and  no  easement 
over  or  aflFecting  any  common,  shall  be  purchased,  taken,  or 
acquired  under  this  Act  without  the  consent  of  the  Board  of 
Agriculture,  and  the  Board  shall  not  give  their  consent  unless 
they  are  satisfied  that,  regard  being  had  to  all  the  circumstances 
of  the  case,  such  purchase,  taking,  or  acquisitfon  is  necessary,  that 
the  exercise  of  the  powers  conferred  by  the  order  authorising  the 
railway  will  not  cause  any  greater  injury  to  the  common  than  is 
necessary,  and  that  all  proper  steps  have  been  taken  in  the  interest 
of  the  commoners  and  of  the  public  to  add  other  land  to  the 
common  (where  this  can  be  done)  in  lieu  of  the  land  taken,  and 
where  a  common  is  divided  to  secure  convenient  access  from  one 
part  of  the  common  to  the  other. 

(2)  The  expression  "  common  "  in  this  section  shall  include  any 
land  subject  to  be  enclosed  under  the  Inclosure  Acts,  18rt5  to  1882, 
any  metropolitan  common  within  the  meaning  of  the  Metropolitan 
Commons  Acts,  1866  to  1878,  and  any  town  or  village  green. 

See  also  the  Commons  Act,  1899,  s.  22,  ^8t. 

♦  ♦  ♦  ♦  ♦ 

28.  I^  this  Act,  unless  the  context  otherwise  requires, — 
The  expression  "  light  railway  company  "  includes  any  person 
or  body  of  persons,  whether  incorporated  or  not,  who  are 
authorised  to  construct,  or  are  owners  or  lessees  of,  any  light 
railway  authorised  by  this  Act,  or  who  are  working  the  same 
under  any  working  agreement : 
The  expression  "  Clauses  Acts  "  means  the  Lands  Clauses  Acts, 
the  Bailways  Clauses  Consolidation  Act,  1845,  and  the 
Railways  Clauses  Act,  1863,  and  the  Companies  Clauses 
Acts,  1845  to  1889  : 
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The  expression  '^  share  capital  "  includes  any  capital,  whether     Sect.  2& 
consisting  of  shares  or  of  stock,  which  is  not  raised  by  means 
of  borrowing. 

29.  This  Act  may  be  cited  as  the  Light  Railways  Act,  1896.      ^^^^  ^^^le- 


THE  LIGHT  RAILWAYS  (COSTS)  RULES,  1898. 

Rules  dated  May  27,  1898,  made  by  the  Board  of  Trade, 
WITH  THE  Concurrence  of  the  Lord  Chancellor,  pursuant 
to  the  Thirteenth  Section  of  the  Light  Railways  Act, 
1896. 

The  following  rules,  and  the  scales  of  costs  contained  therein, 
shall  apply  to  the  allowance  and  taxation  as  against  a  light 
railway  company  of  all  costs  and  charges  of  a  claimant  in  an 
arbitration. 

1.  Where  the  compensation  awarded  by  the  arbitrator  to  the 
claimant  does  not  exceed  the  smn  specified  in  the  first  column  of 
the  Scale  No.  1  hereinunder  contained,  the  sum  payable  to  the 
claimant  for  his  costs  of  the  arbitration  shall  be  the  sum  specified 
in  the  second  column  of  such  scale,  which  sum  shall  include  and 
cover  all  disbursements,  except  for  the  attendances  of  witnesses,  for 
which  attendances  the  sums  specified  in  the  third  column  of  such 
scale  shall  be  allowed.  No  charge  for  briefs  to,  or  attendance  of, 
counsel  shall  be  allowed. 

2.  Where  the  compensation  awarded  by  the  arbitrator  exceeds 
the  sum  of  three  hundred  pounds,  but  does  not  exceed  the  sum  of 
five  hundred  pounds,  the  costs  and  charges  of  the  claimant  in  the 
arbitration  shall  be  allowed  and  (if  necessary)  taxed,  in  accordance 
with  the  provisions  of  the  Scale  No.  2  hereunder  contamed,  and  no 
other  costs  or  charges  other  than  those  specified  in  such  scale,  or 
allowed  in  accordance  therewith,  shall  be  allowed. 

3.  W^here  the  compensation  awarded  by  the  arbitrator  exceeds 
the  sum  of  five  hundred  pounds,  the  costs  and  charges  of  the 
claimant  in  the  arbitration  shall  be  taxed  and  allowed  in  accordance 
with  the  provisions  of  the  Scale  No.  3  hereunder  contained,  and  no 
other  costs  or  charges  other  than  those  specified  in  such  scale,  or 
allowed  in  accordance  therewith,  shall  be  allowed. 

4.  For  the  purpose  of  ascertaining  the  scale  on  which  the  costs  of 
the  claimant  in  the  arbitration  are  to  be  allowed,  the  amount 
of  compensation  awarded  by  the  arbitrator  shall  comprise  and 
include  the  sum  or  sums  awarded  by  the  arbitrator  in  respect  of 
any  lands  or  interest  in  lands  taken  for  or  injuriously  affected  by  the 
execution  of  works  under  the  Act,  or  any  order  made  under  the  Act, 
and  also  all  such  amounts  (if  any)  as  may  be  deducted  by  the 
arbitrator  in  arriving  at  such  sum  or  sums  in  respect  of  the  per- 
manent increase  of  value  to  the  remaining  and  contiguous  lands  and 
hereditaments  of  the  same  proprietor,  and  the  expenses  of  any 
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Bnles.      accommodation  works  which  may  be  prescribed  by  the  award  or 

which  the  light  railway  company  may  have  agreed  to  construct  for 

the  protection  or  advantage  of  the  claimant ;  and  the  arbitrator 
shall,  if  required  so  to  do  by  either  party  to  the  arbitration,  certify 
the  amounts  of  such  deductions  and  expenses. 

5.  So  much  of  the  First  Schedule  to  the  Arbitration  Act,  1889,  as 
provides  that  the  arbitrator  may  award  costs  to  be  paid  as  between 
solicitor  and  client,  shall  not  apply  to  an  arbitration  to  which  these 
rules  apply.  In  any  case  in  which  the  arbitrator  taxes  or  settles 
the  amount  of  costs  to  be  paid  to  the  claimant  in  the  arbitration, 
these  rules  and  the  scales  hereunder  contained,  shall  apply  to  and 
govern  such  taxation  and  settlement  of  such  costs  by  the  arbitrator. 

6.  These  rules  and  the  scales  of  costs  contained  herein  shall  not 
apply  to  the  fees  or  remuneration  properly  payable  to  or  charged  by 
the  arbitrator,  which  fees,  if  and  when  paid  by  the  claimant,  shall 
be  recoverable  by  him  from  the  party  who  is  directed  or  liable  to 
pay  the  same. 

7.  In  these  rules  and  scales  of  costs  : 

(1)  *'The  Act"  means  the  Light  Railways  Act,  1896. 

(2)  *'The  arbitrator"  means  an  arbitrator  appointed  under  the 

thirteenth  section  of  the  Act. 

(3)  "  Taxing  officer  "  includes  the  arbitrator  when  costs  are  taxed 

and  settled  by  him. 

(4)  **  Light  railway  company  "  has  the  same  meaning  as  such 

expression  has  in  the  Act. 

8.  These  rules  shall  commence  and  come  into  operation  on  the 
27th  day  of  May,  1898,  and  may  be  cited  as  the  Light  Railways 
(Costs)  Rules,  1898. 


Scale  No.  1. 

Scale  of  fixed  costs  where  the  compensation  awarded  does  not 
exceed  £300. 


Compensation  awarded. 


Any  sum  not  exceeding  fifty  pounds     - 

Any  sum  exceeding  fifty  pounds,  but 
not  exceeding  one  hunored  pounds    - 

Any  sum  exceeding  one  hundred 
pounds,  but  not  exceeding  three 
nundre<l  pounds  : 

For  every  fifty  pounds  or  part  of 
fifty  pounds  exceeding  one  hun- 
dred pounds  the  following  sums 
in  addition  to  those  prescribed 
for  compensation  which  exceeds 
fifty  pounds         .... 


Amount  of  costs 

other  than 

for  Witnesses. 


£    8.    d. 
3    3    0 


5    5    0 


2    2    0 


Costs  of 

attendance  of 

Witnesses. 


£    8.    d. 
2    2    0 


3    3    0 


1     1    0 


Scales  Nos.  2  and  3. 
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Scale  No.  2. 

Costs  where  the  compensation  awarded  exceeds  £300,  but  does 
not  exceed  £500. 

(a)  The  amount  payable  to  the  claimant  for  the  costs  of  the 

arbitration  shall  be  the  sum  of  £20,  which  sum  shall 
include  all  charges  and  disbursements  of  every  kind,  except 
those  hereinafter  speciaUy  mentioned. 

(b)  In  addition  to  the  said  sum  of  £20,  there  shall  be  allowed  to 

the  claimant  the  charges  and  expenses  of  and  incurred 
in  obtaining  the  evidence  and  attendance  of  one  expert 
witness  as  to  the  value  of  the  claimant's  lands,  or  interest 
in  land,  or  the  amount  of  compensation  to  which  the 
claimant  is  entitled :  which  charges  and  expenses  shall  be 
taxed  and  allowed  in  accordance  with  the  provisions  of 
Scale  3,  hereinafter  contained. 

(c)  If  counsel  is  employed  by  the  claimant,  there  shall  be  allowed 

to  him,  in  addition,  for  preparing  and  delivering  briefs  to 
and  obtaining  the  attendance  of  counsel,  such  fees  as, 
having  regard  to  all  the  circumstances  of  the  case,  the 
taxing  officer  shall  think  fit. 


Boles. 


Scale  No.  3. 

Scale  of  costs  and  allowance  where  the  compensation  exceeds  five 
hundred  pounds : 

£    s.   d. 

1.  Instructions  for  claim  and  attendances  on  owner  or  claimant 

in  respect  thereof 110 

2.  Correspondence  and  attendance  on  the  light  railway  com- 

pany's solicitors  thereon,  including  drawing  and  copy 

claim 110 

3.  Attendances  on  them  agreeing  upon  arbitrator  or  that  the 

arbitrator  should  be  appointed  by  the  Board  of  Trade  -     0  13     4 

4.  Attending  on  each  witness  (of  two  witnesses)  instructing 

him  to  qualify  and  subsequently  perusing  his  report,  or 

if  the  arbitrator  is  a  surveyor  on  one  witness  only  -     0  13     4 

5.  Attending  on  the  arbitrator  and  on  the  company's  solicitor 

arranging  appointment  for  the  day  of  hearing        -         -     0  13     4 

6.  Notice  to  each  witness  to  attend  -         -         -         -         -     0     5     0 

7.  If  a  view  is  reasonably  necessary  attendances  on  arbitrator 

and  company's  solicitor  arranging  for  view    -         -         -     0  1 3     4 

8.  Attending  view  with  them 3     3     0 

9.  Paid  travelUng  expenses — 

10.  If  counsel  employed,  instructions  to  counsel  to  attend  view  -     0     6     8 

11.  Paid  his  fee  and  clerk        -         -         -         .         -         -         -     5  10     0 

12.  Instructions  for  attending  before   the   arbitrator  and    to 

conduct  the  claimant's  case 2     2     0 

13.  If  counsel  employed  in  lieu  of  last  item,  instructions  for 

brief 220 

14.  Drawing  case  and  minutes  of  evidence,  at  per  folio.  Is. ; 

and  if  counsel  attending,  brief  copy  for  counsel,  at  per 
folio,  4d. 

15.  Paid  counsel's  fee — 
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i>  1  £  *.  d. 

Smes.          16.  Attending  him 0    6    8 

17.  Paid  counsers  conference  fee 160 

18.  Attending  conference 0  13    4 

19.  Solicitor  attending  reference  and  conducting  case,  case  com- 

pleted on  each  side  (solicitor  and  clerk)         -         -        -    5    5    0 

20.  If  reference  not  held  in  town  in  which  the  solicitor  carries 

on  business,  for  hotel  expenses  of  solicitor    -        -        -    1    1    0 
Do.  do.  of  clerk    0  15    0 

(And  for  travelling  expenses  the  sum  actually  paid.) 

21.  If   reference  not  concluded,  for  each  subsequent  day  the 

same  charges. 
2*2.  If  counsel  in  attendance,  solicitor  attending  each  day  on 

reference 330 

23.  And   if   not  in   solicitor's  town,  for  hotel  expenses  (and 

travelling  expenses  actually  paid)  -        -        -        -    1    1    0 

24.  Paid  witnesses  (according  to  the  scale  in  use  by  the  Masters 

in  the  Queen's  Bench  Division). 

25.  Drawing  bill  of  costs  and  copy  for  taxing,  at  per  folio,  Sd. 

26.  Copy  for  the  railway  company's  solicitor,  at  per  folio,  4d. 

27.  Notice  of  taxing 0    4    0 

2«.  Attending  taxing 0  13   4 

29.  Paid  taxing  (the  fee  payable  on  the  Queen's  Bench  Division 

on  taxing  costs). 

30.  Letters  and  messengers llO 

31.  In  agency  cases  for  correspondence  between  solicitor  and 

London  agent llO 

In  other  than  ordinary  cases  the  taxing  officer  may 
increase  or  diminish  any  of  the  above  charges  if  for  any 
special  reasons  he  shall  think  fit. 

Chas.  T.  Ritchie, 
President  of  the  Board  of  Trade. 
I  concur, 

Halsbury,  C. 
Dated  the  27th  day  of  May,  1898. 


■■•rV'^ 
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THE   MILITAKY   MANCEUVKES  ACT,   1897. 
(60  &  61  Vict.  c.  43.) 

An  Act  to  facilitate  Military  Manceuvres,  [6th  August  1897.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  tlfe  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1. — (1)  Her  Majesty  may,  by  Order  in  Council,  authorise  the  Power  to 
execution   of    military   manoeuvres   within    specified    limits    and^^^^^Jj^ 
during  a  specified  period  not  exceeding  three  months.     Provided  of  military 
that  the  same  limits,  or  any  part  thereof,  shall  not  be  specified  "™*"°^'^^®®- 
more  than  once  in  any  period  of  five  years. 

(2)  Whenever  it  is  proposed  to  make  any  such  order  a  draft 
thereof  shall,  not  less  than  six  months  before  the  order  is  to  come 
into  force,  be  sent  to  the  council  of  each  county,  county  borough, 
district,  and  parish,  wholly  or  partly  within  the  specified  limits, 
and  in  the  case  of  the  New  Forest  to  the  court  of  verderers  ;  and 
notice  of  this  intention  to  make  the#order  shall,  not  less  than 
three  months  before  the  order  is  to  come  into  force,  be  advertised 
in  at  least  two  newspapers  circulating  generally  within  the  district. 

(3)  The  draft  order  shall  not  be  submitted  to  her  Majesty 
in  Council  until  it  has  lain  before  each  House  of  Parliament  for 
thirty  days  on  which  that  House  is  sitting,  nor  unless  each  House 
presents  an  address  to  her  Majesty  praying  that  the  order  may 
be  made. 

2.  Where  an  Order  in  Council  under  this  Act  authorises  the  Powers  exer- 
execution  of  military  manoeuvres,  such  persons  as  are  under  the  ptoses  of 
authority  of  her  Majesty  engaged  in  the  manoeuvres  (in  this  Act  manoeuvres, 
referred   to  as  the  authorised  forces)   may  under  the   direction 
of  the  Secretary  of  State  within  the  specified  limits  and  during 
the  specified  period, 

(a)  pass  over,  and  encamp,  construct  military  works,  not  of  a 
permanent  character,  and  execute  military  manoeuvres 
on  any  authorised  land  ;  and 
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8^ct|_2.  (b)  supply  themselves  with  water  from  any  authorised  sources 

of  wat«r,  and,  for  that  purpose,  dam  up  any  running 
water.  Provided  always,  that  such  damming  up  of 
water  does  not  interfere  with  the  carrying  on  of  any 
trade  or  industry,  and  that  nothing  in  this  Act  shall 
authorise  the  taking  of  water  from  any  source  of  supply 
belonging  to  a  private  owner,  or  public  authority,  except 
subject  to  the  supply  shown  to  be  required  by  tho?e 
entitled  to  use  such  water  supply. 
Provided  as  follows — 

(1)  Nothing  in  this  Act  shall  authorise  entry  on  or  inter- 

ference with  (except  to  the  extent  of  using  authorised 
roads)  any  dwelling-house,  place  of  worship,  school, 
factory,  workshop,  store  or  premises,  used  for  the 
carrying  on  of  any  trade,  business,  or  manufacture, 
farmyard,  garden,  orchard,  pleasure  ground  or  nursery 
ground,  burial  ground,  ground  attached  to  any  place 
of  worship,  or  school,  or  any  premises  enclosed  within 
the  curtilage  of  or  attached  to  any  dwelling-house,  or 
any  enclosed  wood  or  plantation. 

(2)  The  officer  in  command  of  the  authorised   forces  shall 

take  care  that  there  is  no  interference  with  earth- 
works, ruins,  or  other  remains  of  antiquarian  or 
historical  interest,  or  with  any  picturesque  or  valuable 
timber,  or  other  natural  features  of  exceptional  interest 
or  beauty,  ana  shall  be  empowered  to  prevent  trespass 
or  damage  to  property  by  persons  not  belonging  to 
the  forces,  and  shall  cause  all  lands  used  under  the 
powers  conferred  by  this  Act  to  be  restored  as  soon 
and  as  far  as  practicable  to  their  pre\'ious  condition. 

(3)  Subject  to  the  provisions  of  this  Act  with  respect  to— 

(a)  the  closing  of  roads  and  footpaths  ;  and 

(b)  obstruction  of  or  interference  with  military  manoeuvres ; 

and 

(c)  entering  or  remaining  in  a  camp, 

nothing  in  this  Act  shall  prejudicially  affect  any 
public  right  or  any  right  of  common. 

Power  to  3. — (1-)  Two  justices  of  the  peace,  not  being  military  officers 

close  roacls.     j^^  command  of  the  forces,  may,  if  they  shall  think  fit.  on  the 

application  of  a  commissioned  officer  in  command  of  the  autlio- 

rised  forces  or  of  part  thereof,  by  order,  suspend,  for  a  time  not 

exceeding   forty- eight  hours,   any  right   of  way  over  any  road 
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or  footpath  within  the  specified  limits  and  within  their  juris-  Sect.  3. 
diction.  Provided  that  any  such  order  shall  only  be  made  with 
regard  to  any  county,  or  main,  or  parish,  road  by  at  least  two 
justices,  not  being  military  officers  in  command  of  the  forces, 
sitting  in  petty  sessions  in  the  petty  sessional  division  or  divisions 
within  which  such  road  or  part  of  road  to  be  stopped  is  situate, 
and  for  a  time  not  exceeding  twelve  hours,  and  after  seven  days 
notice  of  such  intended  application  published  in  at  least  one 
newspaper  circulating  generally  in  the  district,  and  subject  to 
such  terms  and  conditions  as  may  be  required  by  the  said  justices 
for  the  protection  of  individuals  or  of  the  public  or  of  public 
bodies. 

(2)  The  officer  in  command  of  the  authorised  forces  shall  cause 
such  public  notice  of  the  order  as  the  justices  may  require  to  be 
given  not  less  than  twelve  hours  before  the  order  comes  into  force, 
and  shall  give  all  reasonable  facilities  for  traffic  whilst  the  order  is 
in  force. 

4. — (1)  Whenever  an  Order  in  Council  is  made  under  this  Act  Military 
a  commission  (in  this  Act  called  the  Military  Manoeuvres  Com- ^Q^*|^gg[®® 
mission)  shall  be  formed  consisting  of  as  representative  members 
(a)  and  (b)  : 

(a)  two  persons  appointed  by  the  council  of  each  county  and 

one  person  appointed  by  the  council  of  each  county 
borough  (if  any)  wholly  or  partly  within  the  specified 
limits  ;  and 

(b)  if  those  limits  include  any  part  of  the  New  Forest,  two 

persons  appointed  by  the  court  of  verderers  ;  and 

(c)  such  other  persons,  being  resident  owners  or  occupiers  of 

land  within  those  limits,  as  may  be  appointed  by  the 
Secretary  of  State.  Provided  always  that  the  persons 
appointed  under  the  foregoing  provisions  of  this  section 
exceed  in  number  the  persons  appointed  by  the  Secretary 
of  State. 

(2)  The  commission  may  act  by  three  of  their  number,  and 
notwithstanding  any  vacancy  in  their  number. 

(.3)  Any  question  arising  at  any  meeting  of  the  commission 
shall  be  decided  by  the  majority  of  those  voting  on  the  question, 
and  if  the  votes  are  equal  the  chairman  of  the  meeting  shall  have 
a  second  or  casting  vote. 

The  orders  are  of  a  temporary  nature,  and  necessarily  so  the  commission. 


622 


Military  Manceuvres  Act,  1897. 
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5. — (1)  The  Military  Manoeuvres  Commission  may  make  orders 
for  determining  what  lands,  roads,  and  sources  of  water  are  to  be 
authorised  lands,  roads,  and  sources  within  the  meaning  of  this 
Act. 

(2)  Before  any  such  order  is  made,  a  draft  thereof  shall  be  sent 
to  the  district  council  for  each  district  wholly  or  partly  within  the 
specified  limits,  and  be  deposited  by  them  for  public  inspection 
during  at  least  two  weeks  at  their  office  or  some  other  suitable 
place  fixed  by  them,  and  notice  of  the  deposit,  stating  the  mode  of 
objecting  to  the  order,  shall  be  advertised  for  two  successive 
weeks  in  at  least  two  newspapers  circulating  generally  within 
those  limits. 

(3)  The  commission  shall  hold  at  least  one  public  meeting  to 
hear  any  objections  to  the* draft  order,  and  shall  consider  all  objec- 
tions made,  and  shall,  if  necessary,  revise  the  draft  order  with 
reference  thereto,  and  within  a  w^ek  of  such  meeting  serve  the 
revised  draft  on  such  district  council. 

(4)  The  commission  may  also  make  regulations  with  respect 
to— 

(a)  the  protection  and  maintenance  of  animals  by  securing  them 

in  folds  or  farmyards,  or  otherwise,  and 

(b)  any  matter  which  the  commission  may  deem  important  for 

preventing   damage  to  property  and  for  carrying  into 
eflFect  the  purposes  of  this  Act. 

(5)  Any  person  who,  without  reasonable  cause,  fails  to  comply 
with  any  such  regulation  shall  not  be  entitled  to  compensation  for 
any  damage  caused  to  his  property  by  reason  of  his  default. 

(6)  All  orders  and  regulations  made  by  the  commission  shall  be 
published  in  such  manner  as  may  appear  to  the  commission  most 
suitable  for  giving  notice  thereof  to  the  persons  affected  thereby. 


Compensa 
tion  tor 
damage. 


6, — (1)  Where  an  Order  in  Council  authorises  the  execution  of 
military  manoeuvres,  full  compensation  shall  be  made  out  of  money 
to  be  provided  by  Parliament  for  any  damage  to  person  or  pro- 
perty or  interference  with  rights  or  privileges,  arising  from  putting 
in  force  any  of  the  provisions  of  this  Act,  and  whether  or  not 
occasioned  by  the  acts  or  defaults  of  the  authorised  forces,  including 
therein  all  expenses  reasonably  incurred  in  protecting  person, 
property,  rights,  and  privileges,  and  any  damage  by  reason  of 
excessive  weight  or  extraordinary  traffic  caused  to  any  highway 
for  the  repair  of  which  any  public  body  or  any  individual  is 
responsible. 

(2)  The  Military  Manoeuvres  Commission  shall,  with  the  con- 
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currence  of  the  Treasury,  appoint  a  compensation  officer  or  com-      Sect.  6. 
pensation  officers  to  determine  as  speedily  as  possible  any  claim  for 
compensation  under  this  Act,  and  settle  the  amount  payable. 

(3)  The  commission  may  make  regulations  with  respect  to  the 
procedure  for  making  and  determining  claims  for  compensation, 
for  limiting  the  time  within  which  claims  must  be  made,  and  for 
regulating  the  mode  in  which  compensation  is  to  be  paid. 

(4)  If  the  amount  of  compensation  is  not  settled  by  agreement 
between  the  compensation  officer  and  the  claimant,  the  diflFerence 
between  them  shall  be  referred  to  arbitration,  and  for  this  purpose 
the  service  in  manner  directed  by  the  regulations  of  a  notice  of 
claim  for  compensation  shall  be  treated  as  a  submission  to  arbitra- 
tion within  the  meaning  of  the  Arbitration  Act,  1889  (a),  and  that  52  &  53  Vict 
Act  shall  apply  accordingly. 

(«)  Anu,  p.  513. 

7. — (1)  If,  within  the  limits  and  during  the  period  specified  Offences, 
in  an  order  authorising  military  manoeuvres  under  this  Act,  any 
person — 

(a)  wilfully  and  unlawfully  obstructs   or   interferes   with   the 

execution  of  the  manoeuvres  ;  or 

(b)  without  due  authority  enters  or  remains  in  any  camp, 

be  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
forty  shillings,  and  he  and  any  animal  or  vehicle  under  his  charge 
may  be  removed  by  any  constable,  or  by,  or  by  order  of,  any 
commissioned  officer  of  the  authorised  forces. 

(2)  If  within  the  limits  and  during  the  period  aforesaid  any 
person — 

(a)  without  due  authority  moves  any  flag  or  other  mark  distin- 

guishing, for  the  purposes  of  the  manoeuvres,  any  lands  ; 
or 

(b)  maliciously  cuts  or  damages  any  telegraph  wire  laid  down 

by  or  for  the  use  of  the  authorised  forces, 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
five  pounds. 

Sections  8  and  9  apply  the  Act  to  Scotland  and  Ireland. 


10.  This  Act  may  be  cited  as  the  Military  Manoeuvres  Act,  Short  title. 
1897. 
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39  &  40  Vict, 
c.  56. 


THE  COMMONS  ACT,   1899. 
(62  &  63  Vict.  c.  30.) 

An  Act  to  amend  the  Inclosure  AdSj  1845  to  1882,  and  the  Law 
relating  to  commons  and  open  spaces,  [9th  August  1899.] 

Bb  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

PART  I. 

Regulation  of  Commons. 

1, — (1)  The  council  of  an  urban  or  rural  district  may  make  a 
scheme  for  the  regulation  and  management  of  any  common  within 
their  district  with  a  view  to  the  expenditure  of  money  on  the 
drainage,  levelling,  and  improvement  of  the  common,  and  to  the 
making  of  byelaws  and  regulations  for  the  prevention  of  nuisances 
and  the  preservation  of  order  on  the  common. 

(2)  The  scheme  may  contain  any  of  the  statutory  provisions  for 
the  benefit  of  the  neighbourhood  mentioned  in  section  seven  of  the 
Commons  Act,  1876. 

(3)  The  scheme  shall  be  in  the  prescribed  form,  and  shall 
identify  by  reference  to  a  plan  the  common  to  be  thereby  regu- 
lated, and  for  this  purpose  an  ordnance  survey  map  shall,  if 
possible,  be  used. 

''  Prescribed  "  means  prescribed  by  regulations  of  the  Board  of  Agriculture 
(see  8.  15).  This  has  been 'done  by  the  Commons  Regulations,  dated 
May  Ist,  1900, 


Procedure 
for  making 
scheme. 


2. — (1)  Not  less  than  three  months  before  the  making  of  a 
scheme  under  this  Part  of  this  Act  the  council  shall  give  the 
prescribed  notice  of  their  intention  to  make  it,  and  shall  state 
thereby  where  copies  of  the  draft  of  the  scheme  may  be  obtained^ 
and  where  the  plan  therein  referred  to  may  be  inspected.  They 
shall  also  send  to  the  Board  of  Agriculture  as  soon  as  possible  a 
copy  of  the  draft  and  plan. 
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(2)  During  the  three  months  aforesaid  any  person  may  obtain     Sect.  2. 
copies  of  the  draft  on  payment  of  a  sum  not  exceeding  sixpence 

per  copy,  and  may  inspect  the  plan  at  the  prescribed  place,  and 
may  make  in  writing  to  the  Board  of  Agriculture  any  objection 
or  suggestion  with  respect  to  the  scheme  or  plan. 

(3)  After  the  expiration  of  the  said  three  months  the  Board 
of  Agriculture  shall  take  into  consideration  any  objections  or 
suggestions  so  made,  and  for  that  purpose  may,  if  they  think  fit, 
direct  that  an  inquiry  be  held  by  an  officer  of  the  Board. 

(4)  The  Board  of  Agriculture  may  by  order  approve  of  the 
scheme,  subject  to  such  modifications,  if  any,  as  they  may  think 
desirable,  and  thereupon  the  scheme  shall  have  full  effect. 

Provided  that  if,  at  any  time  before  the  Board  have  approved 
of  the  scheme,  they  receive  a  written  notice  of  dissent  either — 

(a)  from  the  person  entitled  as  lord  of  the  manor  or  otherwise 

to  the  soil  of  the  common  ;  ©r 

(b)  from  persons  representing  at  least  one-third  in  value  of  such 

interests  in  the  common  as  are  affected  by  the  scheme, 
and  such  notice  is  not  subsequently  withdrawn,  the  Board  shall 
not  proceed  further  in  the  matter. 

*  In  the  prescribed  form  of  scheme  there  is  a  saving  of  the  rights  in  the 
soil  and  of  the  minerals. 

3.  The   management  of  any  common  regulated   by  a  scheme  Management 

made  by  a  district  council  under  this  Part  of  this  Act  shall  be  ^*  reg'il*^^ 

."^  .      ,  ,  common, 

vested  in  the  district  council. 

4.  A  rural  district  council  may  delegate  to  a  parish  council  any  Provision  for 

Tiowers  of  management  conferred  by  this  Part  of  this  Act  on  the  «Jelog»t>o" 

.  .,  .         ,     .  •  1  •       1  .1  1  ®*  powers  of 

district  council  m  relation  to  any  commons  within  the  parish,  and  district 

thereupon  the  Public  Health  Acts  shall  apply  us   if  the  parish  °^^?^^'  ^ 

council  were  a  parochial  committee.  council. 

5.  A  parish  council  may  agree  to  contribute  the  whole  or  any  power 

portion  of  the  expenses  of  and  incidental  to  the  preparation  and  ^^^  parish 

.«/«,  ,.  1  n  council  to 

execution  ot  a  scheme  for  the  regulation  and  management  of  any  contribute 

common   within   their  parish   (including  any  compensation  paid  ^  expenses. 

under  this  Act),  and  the  provisions  of  section  eleven  of  the  Local  ^n  il  «-  yj^j* 

Government  Act,  1894,  shall  apply  to  the  expenses  incurred  by  c.  73. 

the  parish  council  for  the  purposes  of  such  contribution. 

6.  No  estate,  interest,  or  right  of  a  profitable  or  beneficial  Provision 
nature  in,  over,  or  affecting  any  common  shall,  except  with  the  ™^^™(,n 
consent  of  the  person  entitled  thereto,  be  taken  away  or  injuriously 

L.C.  2  s 
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affected  by  any  scheme  under  this  Part  of  this  Act  without  com- 
pensation being  made  or  provided  for  the  same  by  the  conncil 
making  the  scheme,  and  such  compensation  shall,  in  case  of 
difference,  be  ascertained  and  provided  in  the  same  manner  as  if 
it  were  for  the  compulsory  purchase  and  taking,  or  the  injurious 
affecting,  of  lands  under  the  Lands  Clauses  Acts. 

There  is  a  similar  provision  to  this  in  the  Metropolitan  Commons  Act, 
1866,  set  out  in  Appendix,  post^  and  see  notes  thereto. 

7.  A  district  council  may  acquire  the  fee  simple  or  any  estate 
in  or  any  rights  in  or  over  any  common  regulated  by  a  scheme 
under  this  Part  of  this  Act  by  gift  or  by  purchase  by  agreement, 
and  hold  the  same  without  licence  in  mortmain  for  the  purposes 
of  the  scheme,  and  the  expenses  thereby  incurred  by  the  district 
council  shall  be  part  of  their  expenses  of  executing  the  scheme. 


lagging  8.  Section  twenty  of  the  Commons  Act,  1876  (which  relates  to 

39?4(rvict   ^^®  ^'gg^^g  ^^  g^'^vel),  shall  apply  to  any  common  regulated  by  a 
c.  56.  scheme  under  this  Part  of  this  Act. 


Power  to 

amend 

scheme. 


9.  The  power  to  make  a  scheme  under  this  Part  of  this  Act 
shall  include  power  to  amend  or  supplement  any  such  scheme. 

Section  10  relates  to  byelaws  ;  sections  11,  12  relate  to  expenses. 


Application        13.  This  Part  of  this  Act  shall  apply  to  the  council  of  a  county 
borouKbT       borough  in  like  manner  as  if  that  council  were  the  council  of  an 
urban  district. 


Saving  for 
commons 
regulated 
under  other 
Acts. 


41  &  42  Vict, 
c.  cxxvii. 


14.  A  scheme  under  this  Part  of  this  Act  shall  not  apply  to 
any  common  which  is  or  might  be  the  subject  of  a  scheme  made 
under  the  Metropolitan  Commons  Acts,  1866  to  1878,  or  is  regu- 
lated by  a  provisional  order  under  the  Inclosure  Acts,  1845  to 
1882,  or  has  been  acquired,  or  managed  as  an  open  space,  under 
the  powers  of  the  Oorporation  of  London  (Open  Spaces)  Act, 
1878,  or  any  Act  therein  referred  to,  or  is  the  subject  of  any 
private  or  local  and  personal  Act  of  Parliament  having  for  its 
object  the  preservation  of  the  common  as  an  open  space,  or  is 
subject  to  byelaws  made  by  a  parish  council  under  section  eight  of 
the  Local  Government  Act,  1894« 


Definitions.         X5.  I^  ^^^s  Fsirt  of  this  Act,  unless  the  context  otherwise 
requires, — 

The  expression  "  common  "  shall  include  any  land  subject  to  be 
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inclosed  under  the  Inclosure  Acts,   1845  to  1882,  and  any 
town  or  village  green  ; 
The  expression  "  prescribed  "  shall  mean  prescribed  by  regula- 
tions made  by  the  Board  of  Agriculture. 


Sect.  15. 


22. — (1)  A.  grant  or  inclosure  of  common  purporting  to  be  ReetrictionB 
made  under  the  general  authority  of  any  of  the  Acts  mentioned  in  °"Jer  ^^^^ 
the  First  Schedule  hereto  or  any  Act  incorporating  the  same,  or  scheduled 
any  provisions  thereof,  shall  not  be  valid  unless  it  is  either — 

(a)  specially  authorised  by  Act  of  Parliament ;  or 

(b)  made  to  or  by  any  Government  Department ;  or 

(c)  made  with  the  consent  of  the  Board  of  Agriculture. 

(2)  The  Board  of  Agriculture,  in  giving  or  withholding  their 
consent  under  this  section,  shall   have  regard   to  the  same  con- 
siderations, and  shall,  if  necessary,  hold  the  same  inquiries  as  are 
directed  by  the  Comnions  Act,  1876,  to  be  taken  into  consideration  39  &  40  Vict, 
and  held  by  the  Board  before  forming  an  opinion  whether  an  ^' 
application  under  the  Inclosure  Acts  shall  be  acceded  to  or  not. 

It  will  be  seen  that  among  the  Acts  mentioned  in  the  First  Schedule  is 
the  Lands  Clauses  Consolidation  Act,  1845.  The  effect  of  this  section  is  to 
prevent  bodies,  having  powers  to  purchase  land  by  agreement  under  that 
Act,  from  acquiring  or  inclosing  a  common  without  a  provisional  order  or 
the  consent  of  the  Board  of  Agriculture. 


24.  This  Act  may  be  cited  as  the  Commons  Act,  1899,  and  Short  title, 
shall  read  with  the  Inclosure  Acts,  1845  to  1882. 

FIRST  SCHEDULE, 

Enactments  relating  to  Inclosurbs  subject  to  restriction 
under  the  Act. 


Session  and  Chapter. 


43  Eliz.  c.  2 
17  Geo.  3,  c.  63    - 
51  Geo.  3,  c.  1  lo- 
ss Geo.  3,  c.  45   - 
1  k  2  Win.  4,  c.  42 
1  &  2  Will  4,  c.  59 
5  &  6  Will.  4,  c.  69 
4  &  5  Vict.  c.  38  - 
8  &  9  Vict.  c.  18  - 
17  &  18  Vict.  c.  112 


Title  or  Short  Title. 


The  Poor  Relief  Act,  1601. 

The  Clergy  Residences  Repair  Art,  1776. 

The  (lifts  for  Churches  Act,  1811. 

The  Church  Building  Act,  1818. 

The  Poor  Relief  Act,  1831. 

The  Crown  Lands  Allotments  Act,  1831. 

The  Union  and  Parish  Property  Act,  1835. 

The  Schools  Sites  Act,  1841. 

The  Lands  Clauses  Consolidation  Act,  1845. 

The  Literary  and  Scientific  Institutions  Act,  1854. 


2  s  2 
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THE   MILITARY  LANDS  ACT,   1900. 
(63  &  64  Vict.  c.  56.) 
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on  secnrity 
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An  Act  to  amend  the  Military  Lands  Act,  1892. 

[8th  August  1900.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  (vommons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1, — (1)  The  council  of  a  county  or  borough  holding  land  on 
behalf  of  one  or  more  volunteer  corps  under  sub-section  three  of 
section  one  of  the  Military  Lands  Act,  1892  (a),  may  lease  the 
land  or  any  part  thereof  to  any  such  corps  for  military  purposes 
for  a  period  not  exceeding  ninety-nine  years. 

(2)  The  powers  of  a  volunteer  corps  to  borrow  and  of  the 
Public  Works  Loan  (Commissioners  to  lend  under  the  Military 
Lands  Acts,  1892  and  1897,  shall  extend  to  borrowing  and  lending 
on  the  security  of  any  such  lease. 

(3)  If  the  volunteer  corps  is  disbanded  or  the  land  ceases  to  be 
used  for  military  purposes,  the  lease  shall  vest  in  the  Secretary  of 
State,  subject  to  repayment  of  any  money  borrowed  on  the  security 
of  the  lease  and  not  already  repaid. 

(a)  Ante,  p.  580.  These  councils  have  also  power  to  lease  under  s.  3  of 
that  Act. 


Provision  as 
to  byelaws. 


55  &  56  Vict. 
c.  43. 


2. — (1)  Where  any  land  is  for  the  time  being  appropriated  by 
the  Admiralty  for  any  purpose  of  her  Majesty's  navy,  or  used  by 
the  Admiralty  for  any  such  purpose,  the  Admiralty  shall  have  the 
same  power  of  making  byelaws  with  respect  to  the  land  as  may  be 
exercised  by  a  Socrotiiry  of  State  with  respect  to  land  appropriated 
or  used  for  a  military  purpose,  as  the  case  may  be,  and  the  pro- 
visions of  the  Military  Lands  Act,  1892,  relating  to  byelaws  shall 
apply  accordingly  (a). 

(2)  Where  any  land,  the  use  of  which  can  be  regulated  by 
byelaws  under  the  Military  Lands  Act,  1892,  or  this  Act,  abuts 
on  any  sea  or  tidal  water,  or  where  rifle  or  artillery  practice  is  or 
can  be  carried  on  over  any  sea,  tidal  water,  or  shore,  from  any 
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such  land,  byelaws  may  be  made  in  relation  to  any  such  sea,  tidal     Sect.  2. 
water,  or  shore,  as  if  they  were  part  of  the  land. 
Provided  that— 

(a)  If   any  such  byelaw  injuriously  affects  or   obstructs  the 

exercise  of  any  private  right  of  any  person  in  or  over  any 
such  sea,  tidal  water,  or  shore,  that  person  shall  be 
entitled  to  compensation,  and  the  compensation  shall,  in 
case  of  difference,  be  ascertained  in  manner  provided  by 
the  Lands  Clauses  Acts  with  respect  to  the  compensation 
for  land  taken  otherwise  than  by  agreement  ;  and 

(b)  Any  such  byelaw  shall  not  injuriously  affect  any  public 

right  within  the  meaning  of  this  section  unless  made  with 
the  consent  of  the  Board  of  Trade,  but  the  Board  of 
Trade,  if  satisfied  after  such  inquiries  and  such  notice 
and  opportunity  for  objections  as  herein-after  mentioned 
that  a  restriction  of  any  public  right  is  required  for  the 
safety  of  the  public,  or  for  the  exigencies  of  the  military 
or  naval  purpose  for  which  the  area  to  which  the  byelaws 
apply  is  used,  may  consent  to  a  byelaw  restricting  the 
public  right  to  such  extent  as  under  all  the  circum- 
stances of  the  case  seems  reasonable  ;  and 

(c)  No  such  byelaw  shall  be  made  in  relation  to  any  sea,  tidal 

water,  or  shore  which  may  for  the  time  being  be  vested 
in  her  Majesty,  and  under  the  management  of  the  Com- 
missioners of  Woods,  without  the  consent  in  writing  of 
such  Commissioners  on  behalf  of  her  Majesty  first  had 
and  obtained  for  that  purpose,  which  consent  such  Com- 
missioners are  hereby  authorised  to  give. 

(3)  The  Board  of  Trade,  before  consenting  to  any  byelaw  under 
this  section,  shall  cause  notice  of  the  byelaw  to  be  given  by 
advertisement  or  otherwise  in  the  locality,  in  order  that  any  such 
town,  harbour,  and  other  local  authorities  and  persons  as  are 
interested  may  have  an  opportunity  for  making  objections  to  the 
byelaw,  and  shall  consider  any  objections  made,  and  shall  make 
such  inquiries  as  appear  to  the  Board  necessary  for  the  purpose  of 
ascertaining  that  the  byelaw  will  not  unreasonably  interfere  with 
any  public  right. 

(4)  For  the  purposes  of  this  section  '* public  right"  means  any 
right  of  navigation,  anchoring,  grounding,  fishing,  bathing,  walk- 
ing, or  recreation. 

(5)  Where  an  area  to  which  byelaws  under  this  section  apply 
consists  of  any  sea  or  tidal  water,  or  the  shore  thereof,  and  the 
boundaries  of  the  area  cannot,  in  the  opinion  of  the  authority 
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Sect.  2.  making  the  byelaws,  be  conveniently  marked  by  permanent  marks, 
those  boundaries  shall  be  described  in  the  byelaws,  and  shall  be 
deemed  to  be  sufficiently  marked  within  the  meaning  of  section 
seventeen  of  the  Military  Lands  Act,  1892,  if,  while  the  area  is  in 
use  for  military  or  naval  purposes,  sufficient  means  are  taken  to 
warn  the  public  from  entering  the  area. 
48  &  49  Vict  (6)  Section  three  of  the  Artillery  and  Rifle  Ranges  Act,  1885, 
is  hereby  repealed  (6). 

(a)  Sections  14 — 18,  ante,  p.  585.  As  to  the  application  of  these  Acts 
to  naval  purposes,  see  the  Naval  Works  Act,  1 895,  antej  p.  609. 

(6)  That  section  enabled  byelaws  to  be  made  in  certain  cases  and  granted 
compensation.  It  is  rendered  unnecessary  by  the  wider  powers  contained 
in  this  section. 

Kxtension  3.  Section  twenty-three  of  the  Military  Lands  Act,  1892  (a), 

of  "bmd?*^     shall  have  effect  as  if  the  definition  of  "land"  in  that  section 

included  the  bed  of  the  sea  or  any  tidal  water,  and  also  any  right 

of  interference  with  the  free  use  of  any  land,  and  the  Military 

58  &  59  Vict.  Lands  Act,  1892,  as  extended  by  the  Naval  Works  Act,  1895  (6), 

and  as  amended  by  this  Act,  shall  be  construed  accordingly. 

(a)  Ante,  p.  589. 

(b)  Ante,  p.  «09. 

Amendment  4.  Notwithstanding  anything  in  section  two  of  the  Military 
66Vi^  c  43  I^^^s  "^^^  1892,  the  period  of  three  years  mentioned  in  section 
8.  2,  as  to  one  hundred  and  twenty-three  of  the  Liinds  Clauses  Consolidation 
tim^e  for  ^^^^  184o,  shall  bc  calculated  from  the  passing  of  the  Act  con- 
compulsory  firming  any  Provisional  Order  under  the  Military  Lands  Act, 
purc^iase.  jg92^  and  not  from  the  passing  of  the  Military  Lands  Act,  1892. 

This  section  was  required  to  correct  an  omission  in  the  Act  of  1892,  as 
to  which  see  note  to  s.  2  thereof,  ante,  p.  683. 

Application  5.  ^^  ^^^  application  of  this  Act  to  Scotland  the  following 
to  ScotUnd.    provision  shall  have  effect  : 

In  sub-section  (9)  of  section  twenty-five  of  the  Military  Lands 
Act,  1892,  "  twenty-one  "  shall  be  substituted  for  "  twenty-two.'' 

Short  title  Q.  This  Act  shall  be  construed  as  part  of  the  Military  Lands 

st'ruct'ion.  ^^*'  ^^'^^^  ^^^'^  '"^X  ^^  ^'^^^  *^»  ^'^«  Military  Lands  Act,  1900,  and 
the  Military  Lands  Act,  1892,  the  Military  Lands  Act,  1897,  and 
this  Act,  may  be  cited  collectively  as  the  Military  Lands  Acts, 
1892  to  1900. 
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THE    HOUSINa    OF    THE    WORKINa 
CLASSES   ACT,   1900. 

(63  &  64  Vict.  c.  59.) 

An   Act  to  amend   Fart  III.   of  t/ie   Housing   of  the    Worldng 
Classes  Act,  1890.  [8th  August  1900.] 

Bk  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
vixih.  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  Where  any  council,  other  than  a  rural  district  council,  have  Exercise  of 
adopted  Part  Three  of  the  Housing  of  the  Working  Classes  Act,  SdldTstrict. 
1890  (a)  (in  this  Act  referred  to  as  "  the  principal  Act "),  they 
may,  for  supplying  the  needs  of  their  district,  establish  or  acquire 
lodging-houses  for  the  working  classes  under  that  Part  outside 
their  district. 

(a)  Ante^  p.  557.  This  section  would  appear  to  enable  local  authorities 
to  acquire  land  compulsorily  outside  their  district,  subject  to  obtaining  a 
provisional  order. 

2. — (1)  The  council  of  any  rural  district  may,  with  the  consent  Adoption  of 
of  the  county  council,  adopt   Part  Three  of  the  principal  Act,   f"^  vh 
either  for  the  whole  of  their  district  or  for  any  contributory  place  rural  district 
or  places  therein.  STMVict. 

(2)  In  giving  or  withholding  their  consent  under  this  section,  c.  70. 
the  county  council  shall  have  regard — 

(a)  to  the   area  for   which  it  is  proposed  to   adopt   the   said 

Part  ;  and 

(b)  to  the  necessity  for  accommodation  for  the  housing  of  the 

working  classes  in  that  area  ;  and 

(c)  to  the  probability  of  such  accommodation  being  provided 

without  the  adoption  of  the  said  Part  ;  and 

(d)  to  the  liability  which  will  be  incurred  by  the  rates,  and  to 

the  question  whether  it  is,  under  all  the  circumstances, 
prudent  for  the  district  council  to  adopt  the  said  Part. 
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Sect.  2. 

53  ft  54  Vict, 
c.  70. 


(3)  The  principal  Act  is  hereby  repealed  to  the  extent  men- 
tioned in  the  third  colamn  of  the  schedule  to  this  Act. 

This  section  takes  the  place  of  s.  55,  which  it  repeals.  Parts  of  ss.  54  and 
65  are  also  repealed  as  incidental  to  the  repeal  of  s.  55. 

Sections  3,  4,  and  5. — Section  3  deals  with  expenses  of  the  metropolitan 
boroughs,  s.  4  with  accounts,  and  s.  5  with  leasing  of  land  for  the  purpose  of 
building  lodging-houses. 


6.  The    council  of   any  administrative    county,   if  a 
council,  shall  resolve  that  a  rural  district  council  ought  to  have 
taken  steps  for  the  adoption  of  Part  III.  of  the  principal  Act, 


Powers  of 
Rountv 
council 
to  act  on 

rural  council.  ^^  *^  have  exercised  their  powers  under  that  Part,  and  have  failed 
to  do  so,  may,  if  satisfied  after  due  inquiry  that  the  district 
council  have  so  failed,  resolve  that  the  powers  of  the  district 
council  for  the  purposes  of  that  Part  shall  be  transferred  to  the 
county  council  with  resj)ect  to  the  parish,  and  they  shall  be 
transferred  accordingly,  and  the  resolution  shall,  if  necessary, 
have  effect  as  an  adoption  of  that  Part  by  the  district  council,  and, 
subject  to  the  provisions  of  this  Act,  section  sixty-three  of  the 
Local  Government  Act,  1894,  shall  apply  as  if  the  powers  had 
been  transferred  under  that  Act. 


56  &  57  Vict, 
c.  73. 


Arbitration 
as  to  acquisi- 
tion of  land. 


7.  Where  land  is  acquired  under  Part  IJI.  of  the  principal 
Act  otherwise  than  by  agreement,  any  question  as  to  the  amount 
of  compensation  which  may  arise  shall  in  default  of  agreement 
be  determined  by  a  single  arbitrator  to  be  appointed  and 
removable  by  the  Local  Government  Board,  and  sub-sections  (5), 
(7),  (8),  (10),  and  (11)  of  section  forty-one  of  the  Act  shall 
apply  as  ih  the  case  of  an  arbitration  under  that  section.  Provided 
that  in  the  case  of  a  council  in  London  a  Secretary  of  State  shall 
be  substituted  for  the  Local  Government  Board. 


The  compensation  was  previously  determined  under  the  Lands  Clauses 
Acts,  by  virtue  of  s.  57  of  the  Act  of  1890.  These  Acts  will  still  be 
applicable,  except  as  modified  by  this  section.     For  s.  41.  see  attte^  p.  554. 


Short  title 
and  extent. 


8. — (1)  This  Act  may  be  cited  as  the  Housing  of  the  Working 
Classes  Act,  1900,  and  the  Housing  of  the  Working  Classes  Acts, 
1890  to  1894,  and  this  Act  may  be  cited  together  as  the  Housing 
of  the  Working  Classes  Acts,  1890  to  1900  (a). 

(2)  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

(a)  To  those  must  now  be  added  the  Housing  of  the  Working  Classes 
Act,  1903,  ;w<  p.  636. 
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THE  EAILWAYS   (ELECTEICAL  POWER) 
ACT,   1903. 

(3  Edw.  7,  c.  30.) 

An  Act  to  facilitate  the  introduction  and  use  of  Electrical  Poiver 
on  Railways.  '  [I4th  August  1903.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1. — (1)  With  the  object  of  facilitating  the  introduction  and  use  Introduction 
of  electrical  power  on  railways  the  Board  of  Trade  may,  upon  the  power  under 
application  of  a  railway  company,  make  orders  for  all  or  any  of  oidere  of 
the  following  purposes,  namely  :  Trade. 

(a)  authorising  a  railway  company  to  use  electricity  in  addition 

to  or  in  substitution  for  any  other  motive  jwwer,  and  for 
any  other  purpose  ; 

(b)  authorising    the    company    to    construct     and     maintain 

generating  stations  or  other  electrical  works  on  any  land 
belonging  to  the  company  ; 

(c)  authorising  agreements  between  the  company  and  any  body 

corporate  or  other  person  for  the  supply  to  the  company 
of  electrical  power  or  the  supply  to  or  use  by  the 
company  of  any  electrical  plant  or  equipment  ; 

(d)  sanctioning  any  modification  of  any  working  agreement  so 

far  as  the  modification  is  agreed  to  between  the  parties 
thereto,  and  is  consequential  on  the  introduction  or  use 
of  electrical  power  ; 

(e)  authorising   the   company   to   subscribe    to   any   electrical 

undertaking  which  will  facilitate  the  supply  of  electricity 
to  the  company  ; 

(f )  securing  the  safety  of  the  public  ; 

Cg)  authorising  the  issue  of  new  capital  by  the  company  for 
any  of  the  purposes  of  this  Act ; 
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B^^kh  (h)  any  other  matters,  whether  similar  to  the  above  or  not, 

which  may  be  considered  ancillary  to  the  objects  of  the 
order,  or  expedient  for  carrying  those  objects  into  effect. 

(2)  An  order  made  by  the  Board  of  Trade  under  this  Act 
shall,  on  coming  into  operation,  have  effect  as  if  enacted  by 
Parliament. 


^^"d*f*^°  2. — (1)  An  order  mider  this  Act  may  contain  provisions 
electrical  authorising  the  acquisition  of  land  by  any  railway  company  for 
works.  the  purpose  of  constructing  generating  stations  or  other  electrical 

works,  but  if  power  is  given  by  order  to  acquire  the  land  other- 
wise than  by  agreement,  the  order  shall  not  come  into  operation, 
so  far  as  it  gives  that  power,  unless  confirmed  by  Parliament,  and 
the  Board  of  Trade  may  bring  in  a  Bill  for  confirming  the  order. 

(2)  If  while  a  Bill  confirming  any  such  order  is  pending  in 
either  House  of  Parliament  a  petition  is  presented  against  the 
order,  the  Bill,  so  far  as  it  relates  to  the  order,  may  be  referred  to 
a  select  committee,  or,  if  the  two  Houses  of  Parliament  think  lit 
so  to  order,  to  a  joint  committee  of  those  Houses,  and  the 
petitioner  shall  be  allowed  to  appear  and  oppose  as  in  the  case  of 
private  Bills. 

It  will  be  observed  that  there  is  no  provision  to  the  effect  that  the  Lands 
Clauses  Acts  are  to  be  incorporated  with  the  order  when  land  is  to  be 
acquired,  whether  by  agreement  or  compulsorily.  See,  however,  s.  1  of  the 
Lands  Clauses  Consolidation  Act,  1845,  aMte,  p.  1. 


Board  of 

Trade 

inquiries. 


3. — (1)  Before  making  an  order  under  this  Act  the  Board  of 
Trade  shall  be  satisfied  that  the  public  notice  required  by  rules 
made  under  this  Act  of  the  application  for  the  order  has  been 
given,  and  shall  consider  any  objections  made  by  the  council  of 
any  county,  any  local  authority,  or  other  person  to  the  application 
in  accordance  with  those  rules,  and  give  to  those  by  whom  the 
objection  is  made  an  opportunity  of  being  heard,  and  if  after 
consideration  the  Board  decide  that  the  objection  should  be 
upheld,  the  Board  shall  not  make  the  order  or  shall  modify  the 
order  so  as  to  remove  the  objection. 

(2)  The  Board  of  Trade  may,  if  they  think  fit,  hold  a  local 
inquiry  for  the  purpose  of  considering  any  application  for  an 
order  under  this  Act,  and  the  Board  of  Trade  Arbitrations,  etc. 
Act,  1874  (a),  shall  apply  to  any  inquiry  so  held  as  if — 

(a)  the  inquiry  was  held  on  an  application  made  in  pursuance 
of  the  special  Act ;  and 
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(h)  the  parties  makinfi;  the  jippHcation  for  the  order  and  any      Sect.  3. 
person  objecting  to  any  such  application  were  parties  to 
the  application  within  the  meaning  of  section  three  of 
that  Act. 

(rt)  37  &  38  Vict.  c.  40.  Section  3  thereof  makes  provision  for  the  pay 
ment  of  the  expenses  of  the  Board  in  regard  to  such  inquiries,  and  the  Board 
of  Trade  may  require  the  parties  to  the  application  or  some  of  them  to  pay 
such  costs. 

4. — (1)  The  Board  of  Trade  may  (with  the  concurrence  of  Expenses  and 
the  Treasury  as  to  number  and  remuneration)  appoint  or  employ 
such  persons  as  appear  to  them  to  be  required  for  carrying  this 
Act  into  effect,  and  the  remnoeration  of  such  persons,  and  any 
other  expenses  of  the  Board  of  Trade  under  this  Act,  shall  be 
defrayed  out  of  moneys  provided  by  Parliament, 

(2)  There  shall  be  charged  in  respect  of  proceedings  under  this 
Act  before  the  Board  of  Trade  such  fees  as  may  be  fixed  by  the 
Treasury  on  the  recommendation  of  the  Board  of  Trade. 

5.  The  Board  of  Trade  may  make  such   rules  as  they  think  Power  to 
necessary   for   regulating  the  notices   and   advertisements  to  be  Xrade  to 
given  of  any  application  for  an  order  under  this  Act  or  otherwise  make  rules, 
for  the  purposes  of  this  Acty  and  any  other  matter  which  they 
think  expedient  to  regulate  by  rule  for  the  purpose  of  carrying 
this  Act  into  effect. 

6. — (1)  In  this  Act  the  expression  "  railway  company  "  includes  Interpreta- 
a  company  or  person  working  a  railway  under  lease  or  otherwise.    ghOTi  utle,^* 

(2)  Nothing  in  this  Act  shall  affect  any  powers  which  a  railway  and  com- 
company  may  have  independently  of  this  Act.  mencemeu  . 

(3)  This  Act  may  be  cited  as  the  Railways  (Electrical  Power) 
Act,  1903. 

(4)  This  Act  shall  come  into  operation  on  the  first  day  of 
January  nineteen  hundred  and  four. 
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THE    HOUSING    OF    THE    WORKING 
CLASSES    ACT,  1903. 

(3  Edw.  7,  c.  39.) 

An  Act  to  amend  tlie  Law  relating  to  the  Housing  of  the  Worhng 
Classes.  [14th  August  1903.] 

Bb  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 


Transfer  of 
powers  and 
duties  of 
Home  Office 
to  Local 
Government 
Board. 


52  &  33  Vict, 
c.  30. 


General  Amendments  of  Law. 

Section  1  extends  the  maximum  term  for  repayment  of  loans  to  eighty 
years. 

2. — (1)  His  Majesty  may  by  Order  in  Council  assign  to  the 
Local  Government  Board  any  powers  and  duties  of  the  Secretary 
of  State  under  the  Housing  Acts,  or  under  any  scheme  made  in 
pursuance  of  those  Acts,  and  the  powers  of  the  Secretary  of  State 
under  any  local  Act,  so  far  as  they  relate  to  the  housing  of  the 
working  classes,  and  any  such  powers  and  duties  so  assigned  shall 
become  powers  and  duties  of  the  Local  Government  Board. 

(2)  Section  eleven  of  the  Board  of  Agriculture  Act,  1889, 
shall  apply  with  respect  to  the  powers  and  duties  transferred  under 
this  section  as  it  applies  with  respect  to  the  powers  and  duties 
transferred  under  that  Act,  with  the  substitution  of  the  Local 
Government  Board  for  the  Board  of  Agriculture  and  of  the  date  of 
the  transfer  under  this  section  for  the  date  of  the  establishment 
of  the  Board  of  Agriculture. 

The  Home  Secretary  is  at  present  the  confirming  authority  for  London ; 
see  8.  8(1)  (2)  of  the  Housing  of  the  Working  Classes  Act,  18U0,  einTc 
p.  536,  and  see  also  s.  1 6  of  this  Act,  infra. 


Re-housing 
obligations 
when  land  is 
taken  under 
statutory 
powers. 


3.  Where  under  the  powers  given  after  the  date  of  the  passing 
of  the  Act  by  any  local  Act  or  provisional  order,  or  order  having 
the  effect  of  an  Act,  any  land  is  acquired,  whether  compulsorily  or 
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by  agreement,  by  any  authority,  company,  or  person,  or  where  Sect.  8. 
after  the  date  of  the  passing  of  this  Act  any  land  is  so  acquired 
compulsorily  under  any  general  Act  (other  than  the  Housing 
Acts),  the  provisions  set  out  in  the  schedule  to  this  Act  shall 
apply  with  respect  to  the  provision  of  dwelling  accommodation  for 
persons  of  the  working  class. 

In  local  Acts  special  provisions  have  been  inserted  by  Parliament 
requiring  the  promoters  to  re-house  a  certain  number  of  the  working  classes 
displaced.  This  section  and  the  schedule  will  in  the  future  take  the  place 
of  these  provisions,  and  will  apply  in  all  cases  where  land  is  to  be  acquired 
under  a  local  or  general  Act  or  provisional  order,  and  whether  by  agreement 
or  otherwise,  if  by  reason  of  such  acquisition  thirty  or  more  persons 
belonging  to  the  working  classes  are  to  be  displaced  in  any  of  the  districts 
mentioned  in  paragraph  1  of  the  schedule.  In  London  the  schedule  will  be 
administered  for  the  present  by  the  Home  Office.     See  s.  16,  post. 


Amendments  as  to  Schemes. 

Section  4  contains  powers  enabling  the  confirming  authority  to  act  if 
the  local  authority  fail  to  make  a  scheme  when  required. 

5. — (1)  Section  seven  of  the  principal  Act  shall  have  effect  as  Amendinent 
if  the  words  "  in  the  month  of  September  or  October  or  November"  ^'  ^(J^SnfonT 
were  omitted  from  paragraph  (a),  and  as  if  the  words  ''  during  the  ing  improve- 
thirty  days  next  following  the  date  of  the  last  publication  of  the  ™«°^  ^^e^^- 
advertisement "  were  substituted  for  the  words  ^'  during  the  month 
next  following  the  month  in  which  such  advertisement  is  published" 
in  paragraph  (b). 

(2)  The  order  of  a  confirming  authority  under  sub-section  four 
of  section  eight  of  the  principal  Act  shall,  notwithstanding  any- 
thing in  that  section,  take  effect  without  confirmation  by  Parlia- 
ment— 

(a)  if  land  is  not  proposed  to  be  taken  compulsorily  ;  or 

(b)  if,  although  land  is  proposed  to  be  taken  compulsorily,  the 

confirming  authority  before  making  the  order  are  satisfied 
that  notice  of  the  draft  order  has  been  served  as  required 
as  respects  a  provisional  order  by  sub-section  five  of  the 
said  section  eight,  and  also  that  the  draft  order  has  been 
published  in  the  London  Gazette,  and  that  a  petition 
against  the  draft  order  has  not  been  presented  to  the 
confirming  authority  by  any  owner  of  land  proposed  to 
be  taken  compulsorily  within  two  months  after  the  date 
of  the  publication  and  the  service  of  notice,  or,  having 
been  so  presented,  has  been  withdrawn. 
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B^c**  fi*  (3)  For  the  purposes  of  the  principal  Act,  the  making  of  au 

order  by  a  confirming  authority,  which  takes  effect  under  this 
section  without  confirmation  by  Parliament,  shall  have  the  same 
effect  as  the  confirmation  of  the  order  by  Act  of  Parliament,  and 
any  reference  to  a  provisional  order,  made  under  section  eight  of 
the  principal  Act,  shall  include  a  reference  to  an  order  which  so 
takes  effect  without  confirmation  by  Parliament. 

For  88.  7  and  8  of  the  principal  Act.  see  ante,  p.  534.  The  effect  of  thw 
amendment  will  be  to  make  the  procedure  under  Parts  I.  and  II.  similar  as 
regards  the  confirming  Act.  Cy.  s.  39  of  the  principal  Act,  aute^  p.  551,  and 
tlie  next  section. 

Power  to  6, — (1)  If  an  order  under  sub-section  four  of  section  eight  (a) 

Bchemes  in  ^^  under  section  thirty-nine  of  the  principal  A6t  (A),  which,  if  no 
ceruin  cases,  petition  were  presented,  would  take  effect  without  confirmation  by 
Parliament,  is  petitioned  against,  the  confirming  authority  or  the 
Local  Government  Board,  as  the  case  may  be,  may,  if  they  think 
fit,  on  the  application  of  the  local  authority,  make  any  modifica- 
tions in  the  scheme  to  which  the  order  relates  for  the  purpose  of 
meeting  the  objections  of  the  petitioner  and  withdraw  the  order 
sanctioning  the  original  scheme,  substituting  for  it  an  order 
sanctioning  the  modified  scheme. 

(2)  The  same  procedure  shall  be  followed  as  to  the  publication 
and  giving  notices,  and  the  same  provisions  shall  apply  as  to  the 
presentation  of  petitions  and  the  effect  of  the  order,  in  the  case  of 
the  order  sanctioning  the  modified  scheme,  as  in  the  case  of  the 
order  sanctioning  the  original  scheme,  but  no  petition  shall  be 
received  or  have  any  effect  except  one  which  was  presented  against 
the  original  order,  or  one  which  is  concerned  solely  with  the 
modifications  made  in  the  scheme  as  sanctioned  by  the  new  order. 

(a)  Ante,  p.  536. 
(6)  Ante,  p.  551. 

Amendmente  7.  Where  a  scheme  for  reconstruction  under  Part  II.  of  the 
Ti  J^**^"*^  principal  Act  is  made,  neighbouring  lands  may  be  included  in  the 
struction.  area  comprised  in  the  scheme  if  the  local  authority  under  whose 
direction  the  scheme  is  made  are  of  opinion  that  that  inclusion  is 
necessary  for  making  their  scheme  efficient,  but  the  provision  of 
sub-section  two  of  section  forty-one,  as  to  the  exclusion  of  any 
additional  allowance  in  respect  of  compulsory  purchase,  shall  not 
apply  in  the  case  of  any  land  so  included. 

Previously  neighbouring  lands  could  not  be  included  in  a  scheme  under 
Part  II.  The  provisions  in  sub-s.  (3)  of  s.  41  (ante,  p.  554)  will  apparentlj 
apply  to  such  neighbouring  land. 
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Amendments  as  to  Closing  Orders,  Demolition,  etc.  Sect  10. 

Section  8  amends  s.  32  of  the  principal  Act  as  to  the  procedure  to  obtain  a 
closing  order,  and  s.  9  deals  with  the  cost  of  taking  down  a  building  under 
.  s.  34  of  the  principal  Act. 

10.  Where  default  is  made  as  respects  any  dwelling-house  in  Recovery  of 
obeying  a  closing  order  in  the  manner  provided  by  sub-section  ^^Jf^*^^. 
three  of  section  thirty-two  of  the  principal  Act  (a),  possession  of  pying  tenants 
the  house  may  be  obtained  (without  prejudice  to  the  enforcement  J^"  cloeiug'^^* 
of  any  penalty  under  that  provision),  whatever  may  be  the  value  orders. 
or  rent  of  the  house,  by  or  on  behalf  of  the  owner  or  local  authority, 
either  under  sections  one  hundred  and  thirty-eight  to  one  hundred 
and  forty-five  of  the  County  Courts  Act,  1888  (/>),  or  under  the 
Small  Tenements  Recovery  Act,  1838  (c),  as  in  the  cases  therein 
provided  for,  and  in  either  case  may  be  obtained  as  if  the  owner 
or  local  authority  were  the  landlord. 

Any  expenses  incurred  by  a  local  authority  under  this  section 
may  be  recovered  from  the  owner  of  the  dwelling-house  as  a  civil 
debt  in  manner  provided  by  the  Summary  Jurisdiction  Acts. 

(a)  Ante,  p.  547. 

(6)  51  &  52  Vict.  c.  43. 

(c)  1  &  2  Vict.  c.  74. 

Miscellaneous. 

11. — (1)  Any  power  of  the  local  authority  under  the  Housing  Powers  in 
ActSy  or  under  any  scheme  made  in  pursuance  of  any  of  those  ^twro^'* 
Acts,  to  provide  dwelling  accommodation  or  lodging-houses,  shall  vision  of 
include  a  power  to  provide  and  maintain,  with  the  consent  of  the  a^nInK>da- 
Local  Government  Board,  and,  if  desired,  jointly  with  any  other  tion  or 
person,  in  connection  with  any  such  dwelling  accommodation  or  hoiw^f 
lodging-houses,   any  building   adapted   for   use   as   a   shop,   any 
recreation    grounds,   or   other   buildings   or   land   which   in   the 
opinion  of  the  Local  Government  Board  will  serve  a  beneficial 
purpose  in  connection  with  the  requirements  of  the  persons  for 
whom  the  dwelling  accommodation  or  lodging-houses  are  provided, 
and  to  raise  money  for  the  purpo.se,  if  necessary,  by  borrowing. 

(2)  The  Local  Government  Board  may,  in  giving  their  consent 
to  the  provision  of  any  land  or  building  under  this  .section,  by  order 
apply,  with  any  necessary  modifications,  to  such  land  or  building 
any  statutory  provisions  which  would  have  been  applicable  thereto 
if  the  land  or  building  had  been  provided  under  any  enactment 
giving  any  local  authority  powers  for  the  purpose. 

As  to  power  to  provide  lodging-houses  and  to  acquire  land  for  the 
parpoee,  see  s.  57  of  the  principal  Act,  ante,  p.  558,  and  the  Housing  Of  the 
Working  Classes  Act,  1900,  anU,  p.  631. 

Sectioa  12  amends  s.  75  of  the  principal  Act, 
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Bched.  (7)  Before  approving  any  scheme  the  Local  Government  Board 

may  if  they  think  fit  require  the  undertakers  to  give  such  security 
as  the  Board  consider  proper  for  carrying  the  scheme  into  effect. 

(8)  The  Local  Government  Board  may  hold  such  inquiries  as 
they  think  fit  for  the  purpose  of  their  duties  under  this  schedule,  and 
suh-sections  one  and  five  of  section  eighty-seven  of  the  Local 
Government  Act,  1888  (which  relate  to  local  inquiries),  shall  apply 
for  the  purpose,  and  where  the  undertakers  are  not  a  local  authority 
shall  be  applicable  as  if  they  were  such  an  authority. 

(9)  If  the  undertakers  enter  on  any  working-men's  dwelling  in 
contravention  of  the  provisions  of  this  schedule,  or  of  any  conditions 
of  approval  of  the  housing  scheme  made  by  the  Local  Government 
Board,  they  shall  be  liable  to  a  penalty  not  exceeding  five  hundred 
pounds  in  respect  of  every  such  dwelling : 

Any  such  penalty  shall  be  recoverable  by  the  Local  Government 
Board  by  action  in  the  High  Court,  and  shall  be  carried  to  and  form 
part  of  the  Consolidated  Fund. 

(10)  If  the  undertakers  fail  to  carry  out  any  provision  of  the 
housing  scheme,  the  Local  Government  Board  may  make  such 
order  as  they  think  necessary  or  proper  for  the  purpose  of  com- 
pelling them  to  carry  out  that  provision,  and  any  such  order  may  be 
enforced  by  mandamus. 

(11)  The  Local  Government  Board  may,  on  the  application  of  the 
undertakers,  modify  any  housing  scheme  which  has  been  approved 
by  them  under  this  schedule,  and  any  modifications  so  made  shall 
take  effect  as  part  of  the  scheme. 

(12)  For  the  purposes  of  this  schedule — 

(a)  The  expression  ''undertakers"  means  any  authority,  com- 

pany, or  person  who  are  acquiring  land  compulsorily  or  by 
agreement  under  any  local  Act  or  provisional  order  or  order 
having  the  effect  of  an  Act,  or  are  acquiring  land  compul- 
sorily under  any  general  Act : 

(b)  The  expression  '*  enabling  Act "  means  any  Act  of  Parliament 

or  order  under  which  the  land  is  acquired : 

(c)  The  expression  **  local  authority  *'  means  the  council  of  an}^ 

administrative  county  and  the  district  council  of  any 
county  district,  or,  in  London,  the  council  of  any  metro- 
politan borough,  in  which  in  any  case  any  houses  in  respect 
of  which  the  re-housing  scheme  is  made  are  situated,  or  in 
the  case  of  the  city  the  common  council : 

(d)  The  expression  "dwelling"  or  "house"  means  any  house  or 

part  of  a  house  occupied  as  a  separate  dwelling : 

(e)  The  expression  "  working  class  "  includes  mechanics,  artisans, 

labourers,  and  others  working  for  wages ;  hawkers,  coster- 
mongers,  persons  not  working  for  wages,  but  working  at 
some  trade  or  handicraft  without  employing  others,  except 
members  of  their  own  family,  and  persons  other  than 
domestic  servants  whose  income  in  any  case  does  not 
exceed  an  average  of  thirty  shillings  a  week,  and  the 
families  of  any  of  such  persons  who  may  be  residing  with 
them. 
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BETTEBMENT. 

That  persons  whose  property  has  been  increased  in  value  by  an 
improvement  effected  by  local  authorities  should  specially  contribute 
to  the  cost  of  the  improvement  has  commended  itself  to  many 
persons  as  a  fair  and  reasonable  principle.  John  Stuart  Mill,  in 
speaking  of  the  "  equality  of  taxation  "  (one  of  the  fundamental 
principles  of  taxation  enforced  by  Adam  Smith),  said  :  "  There  are 
cases  in  which  exceptions  may  be  made  to  it  consistently  with  that 
equal  justice  which  is  the  groundwork  of  the  rule.  Suppose  that  there 
is  a  kind  of  income  which  constantly  tends  to  increase  without  any 
exertion  or  sacrifice  on  the  part  of  the  owners :  the  owners  constitute 
a  class  in  the  community,  whom  the  natural  course  of  things  pro- 
gressively enriches,  consistently  with  complete  passiveness  on  their 
own  part.  In  such  a  case  it  would  be  no  violation  of  the  principles 
on  which  private  property  is  grounded  if  the  State  should  appropriate 
the  increase  of  wealth,  or  part  of  it  as  it  arises.  Now  this,"  he 
adds,  **  is  actually  the  case  with  rent.  The  ordinary  progress  of 
a  society  which  increases  in  wealth  is  at  all  times  tending  to 
augment  the  incomes  of  landlords,  to  give  them  both  a  greater 
proportion  of  the  wealth  of  the  community  independently  of  any 
trouble  or  outlay  incurred  by  themselves."  This  **  augmentment  " 
he  called  the  "  unearned  increment "  and  proposed  to  tax. 
"  Betterment "  as  a  principle  is  only  a  proposal  to  tax  the  increment 
when  it  clearly  and  directly  arises  from  an  improvement  carried  out 
by  a  public  authority  and  at  the  public  expense.  The  principle  has 
been  acted  upon  in  America,  and  the  London  County  Council  sought 
to  apply  it  to  more  than  one  of  the  improvement  schemes  which  i^ 
proposed  to  carry  out.  Some  of  these  applications,  although  the> 
commended  themselves  to  committees  of  the  House  of  Commons, 
were  rejected  by  committees  of  the  House  of  Lords.  The  proposals 
were  not  the  same  in  all  respects  as  those  which  were  embodied  in 
two  Improvement  Bills  passed  in  1894,  and  although  they  did  not 
pass  into  law  they  ultimately  led  the  House  of  Lords  to  appoint 
a  select  committee  to  consider  and  report  whether  in  the  case  of 
improvements  sanctioned  by  Parliament  and  effected  by  the  ex- 
penditure of  public  funds,  persons,  the  value  of  whose  property  is 
clearly  increased  by  an  improvement,  can  be  equitably  required  to 
contribute  to  the  costs  of  the  improvements,  and,  if  so,  in  what 
cases  and  under  what  conditions  Parliament  should  sanction  the 
levying  of  such  contributions  in  local  Acts  or  provisional  orders. 
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Appendix.       The  committee  took  evidence,  and  ultimately  reported  as  follows : 

Towns  Improvements  (Bettebment). 

Report  by  the  select  committee  appointed  to  consider  and  report 
whether,  in  the  ca^e  of  improvements  sanctioned  by  Parliament 
and  effected  by  the  experiditure  of  public  funds,  persons,  the 
value  of  whose  property  is  clearly  increased  by  an  improvement, 
can  be  equitably  required  to  contribute  to  the  costs  of  the  improve- 
ments, and,  if  so,  in  what  cartes  and  under  what  conditions 
Parliament  should  sanction  the  levying  of  such  contributions  in 
local  Acts  or  provisional  orders. 

Ordered  to  report. 

That  the  committee  have  met  and  considered  the  subject  referred 
to  them,  and  have  agreed  to  the  following  report : 

1.  The  committee  have  taken  evidence  from  the  promoters  of 
several  Bills  which  have  contained  provisions  for  imposing  what  has 
been  called  a  betterment  charge  in  respect  of  improvements  effected 
by  local  authorities. 

2.  They  have  also  had  before  them  witnesses  who  have  had 
experience  of  the  actual  working  of  betterment  charges  in  various 
forms,  and  they  have  taken  the  evidence  of  other  experienced 
witnesses  and  of  gentlemen  who  have  written  upon  the  subject. 

3.  They  made  known  their  willingness  to  hear  any  evidence  that 
any  municipal  body  or  local  authority  might  be  disposed  to  lay 
before  them.  The  committee,  having  fully  considered  the  evidence 
taken  before  them,  have  come  to  the  following  conclusions,  viz. : 

(1)  The  principle  of  betterment^in  other  words,  the  principle 
that  persons  whose  property  has  clearly  been  increased  in 
market  value  by  an  improvement  effected  by  local  autho- 
rities  should  specially  contribute  to  the  cost  of  the 
improvement — is  not  in  itself  unjust,  and  such  persons 
can  equitably  be  required  to  do  so.  But  the  effect  of  a 
public  work  in  raising  the  value  of  neighbouring  lands 
is  shown  by  experience  to  be  uncertain.  Whether,  in  any 
particular  case,  it  is  possible  for  a  valuer  to  pronounce 
that  such  an  effect  has  oeen  produced  by  the  completion  of 
any  public  work,  is  a  point  upon  which  the  evidence  of 
eminent  valuers  differs  greatly. 

(2)  The  Standing  Orders  should  be  amended  so  that  in  any 
case  where  a  private  Bill  renders  any  property  liable  to 
a  special  charge  on  the  ground  that  its  market  value 
will  be  increased  by  the  completion  of  a  public  work, 
the  owners  of  such  property,  or  of  any  interest  therein, 
shall  be  entitled  to  notice  before  the  introduction  of  the 
Bill,  in  like  manner  as  if  the  property  were  to  be 
compulsorily  purchased. 

(3)  It  should  be  provided  in  the  Bill  that  within  some  reasonable 
period  after  the  completion  of  the  work,  the  owner  of  the 
property  intended  to  be  charged  should  receive  notice  of 
the  amount  of  the  charge  which  the  local  authority  pro- 
poses to  make  in   respect  of  the  alleged  increase  in  the 
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market  value  of  the  property  due  to  the  work  in  question.   Appendix- 

Inasmuch  as  the   appropriateness  of  the  period  must  to         

some  extent  depend  upon  the  nature  of  the  work  and 
the  condition  of  the  neighbourhood,  it  would  be  difficult  to  . 
fix  any  definite  time  applicable  to  all  cases,  but  these  con- 
siderations should  be  borne  in  mind  by  the  committee  to 
which  the  Bill  is  referred.  The  period  should  not  be  so 
short  that  the  effect  of  the  improvement  could  not  be 
adequately  tested,  and  it  should  not  be  so  long  as  to  make 
the  property  intended  to  be  charged  suffer  in  its  market 
value  by  the  suspension  of  the  decision  as  to  the  charge. 

(4)  In  default  of  acquiescence  by  the  person  on  whom  notice  Decided  by 

is  served,  the  amount  of  the  charge  to  be  made  should  be  arbitrator, 
decided  by  an  arbitrator,  unless  the  said  person  claims 
to  go  before  a  jury,  and  the  decision  should  be  taTien  with 
as  little  delay  as  possible. 

(5)  All  the  costs  of  such   arbitration  or  inquiry  before  a  jur}'  Cost^*. 

should  be  borne  by  the  local  authority  claiming  to  lay 
such  charge,  unless  the  arbitrator  or  jury  shall  find  or 
award  the  same  sum  or  a  greater  sum  than  that  which  the 
local  authority  sought  to  lay  upon  the  property,  in  which 
case  each  party  shall  bear  his  own  costs  incident  to  the 
arbitration  or  inquiry,  and  the  costs  of  the  arbitrator  or 
jury  shall  be  borne  by  each  of  the  parties  in  equal 
proportions  ;  unless  it  should  be  otherwise  ordered  by  the 
arbitrators,  or  in  the  case  of  a  jurj'  by  the  High  Court, 
upon  the  ground  that  the  opposition  to  the  proposed  charge 
has  been  frivolous  and  vexatious. 

(6)  If  the  owner  has  property  in  the  immediate  neighbourhood  Worsement. 

which  is  found  to  be  injured  in  its  market  value  by  the 
same  work,  the  amount  of  the  injury  should  be  considered 
in  determining  the  charge  to  be  imposed  upon  him  for 
improvements. 

(7)  If   the    owner   is  of   opinion   that   the   charge   exceeds  the  Ov^Tier  may 

enhancement  of  market  value  due  to  the  public  work,  claim  to  sell 
he  should  be  entitled  to  claim  that  the  local  authority  pr^J^"*^  value 
should  purchase  the  property  in  question  at  the  value 
which  it  bore,  without  regard  to  any  improvement  con- 
ferred or  to  be  conferred  upon  it  by  such  work ;  but  under 
such  circumstances  a  local  authority  purchasing  a  freehold 
or  long  leasehold  should  not  be  compellable  to  dispossess 
the  occupying  tenants,  and  should,  if  they  prefer  it,  be 
empowered  to  purchase  the  reversion,  subject  to  any 
intermediate  interests. 

(8)  If  any  question  should  arise  as  to  the  incidence  of  the  better- 

ment charge  between  any  of  the  persons  entitled  to 
different  interests  in  the  same  property  charged,  the 
question  should  be  determined  by  arbitration. 

(9)  Various  witnesses  have  illustrated  their  opinions  by  reference  Bills. 

to  the  Bills  now  before  Parliament,  but  the  committee 
(to  which  these  Bills  have  not  been  referred)  has  formed 
no  opinion  on  the  merits  of  either  of  the  Bills  in  question ; 
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Appendix.  but    inasmuch  as  the  provision  as  to  notices  in  para- 

graph  (2)  is  inapplicable  to  the  Bills  already  introduced, 
the  committee  consider  that  it  ought  to  suffice  if  the  select 
committee  to  which  the  Bills  in  question  are  to  be  referred 
should  be  satisfied  that  adequate  notice  has  been  given  to 
all  persons  who  may  be  affected  by  the  proposed  process  of 
charging. 
Recoupment        (10)  The  committee  have  received  evidence  upon  what  has  been 
called  "recoupment,"  that  is  to  say,  powers  given  to  a 
municipal  or  other  public  body  to  take  land  beyond  what 
is  necessary  for  the  actual  execution  of  the  work,  so  that 
some  part  at  least  of  the  improved  value  may  be  secured 
by  the  improving  public  body  in  case  of  the  burden  upon 
the  ratepayers.     Some  evidence  was  given  by  persons  "who 
•  had  actual  experience  of  the  operation  of  such  a  system, 
the  general  effect  of  which  was  that  it  had  not  proved 
successful ;  but  the  committee  are  not  satisfied  that  it  has 
ever  been  tried  under  circumstances  calculated  to  make  it 
successful,  inasmuch  as  no  sufficient  power  has  ever  yet 
been  given  to  local  authorities  to  become  possessed  of  the 
improved  properties   without  buying    out    all    the   trade 
interests,    a    course    which   is    inevitably  attended   with 
wasteful  and  extravagant  expenditure. 
Before  the  committee  issued  their  report,  two  Bills — the  London 
County  Council  (Tower  Bridge,  Southern  Approach)  Bill  and  the 
Manchester  Corporation  Bill — which  contained  clauses  giving  effect 
to  the  principle  of  betterment,  had  passed  the  House  of  Commons. 
After  the  report  of  the  Lords'  Committee  had  been  made  public 
these  Bills  came  before  a  committee  of  the  House  of  Lords  (presided 
over  by  Lord  Cowper),  and  the  clauses  which  had  been  introduced 
by  the  promoters  with  the  object  of  giving  effect  to  the  recommen- 
dations of  the  committee  on  betterment  were  carefully  considered. 
We  have  thought  it  well,  as  these  clauses  will  probably  be  regarded 
in  future  as  "  model  clauses,"  to  give  these  in  the  form  in  which 
they  left  the  committee  of  the  House  of  Lords. 

Clauses  6  and  22  (which  follow)  are  taken  from  the  Manchester 
Corporation  Act,  1894,  but  the  clauses  in  the  London  County 
Council  (Tower  Bridge,  Southern  Approach)  Act,  1894,  were,  we 
believe,  practically  in  the  same  form. 

6.  Subject  to  the  provisions  of  this  Act  the  corporation  may  in 
the  lines  shown  upon  the  deposited  plans  and  according  to  the 
levels  shown  upon  the  deposited  sections  relating  thereto  respec- 
tively make  and  maintain  the  street  improvements  and  other  works 
hereinafter  described  and  may  in  the  lines  shown  on  the  deposited 
plans  relating  thereto  make  the  new  footpath  in  the  township  of 
Barton-upon-Irwell  hereinafter  described  with  all  proper  works  and 
conveniences  connected  therewith  respectively  and  may  exercise  the 
powers  hereinafter  mentioned  (that  is  to  say) : 

Firstly.  They  may  widen  on  the  east  side  thereof  in  the  township 
and  parish  of  Manchester  in  the  county  of  Lancaster  the  street 
known  as  Half  Street  between  Fennel  Street  and  the  street 
called  Hanging  Ditch  so  as  to  make  the  same  of  the  width  of 
ten  yards ; 


Power  to 
make  street 
improve- 
ments, etc. 
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Secondly.  They  may  widen  on  the  east  side  thereof  so  much  of  Appendiz. 

Victoria  Street  in  the  township  and  parish  aforesaid  as  lies         

between  Cathedral  Yard  and  Cateaton  Street ; 

Thirdly.  They  may  make  a  new  road  in  the  township  of  Hnlme 
in  the  parish  of  Manchester  in  the  county  of  Lancaster  in 
continuation  of  the  proposed  road  or  street  leading  from  the 
north-wesi  end  of  Hulme  Hall  Eoad  across  the  Bridgewater 
Canal  to  and  under  th«  Manchester  South  Junction  and 
Altrincham  Railway  such  new  road  commencing  at  the  westerly 
side  of  the  said  railway  and  terminating  at  the  westerly  side  of 
the  railway  of  the  Cheshire  Lines  Committee,  and  for  the 
purpose  thereof  may  alter  the  viaduct  upon  which  the  last- 
mentioned  railway  is  constructed ; 

fourthly.  They  may  stop  up  and  discontinue  and  extinguish  all 
rights  of  way  over  so  much  of  the  public  footpath  in  the 
township  of  Barton-upon-Irwell  in  the  parish  of  Eccles  in  the 
county  of  Lancaster  leading  from  Davyhulme  to  Barton  which 
crosses  the  sewage  outfall  works  of  the  corporation  as  lies 
between  a  point  on  such  footpath  four  hundred  and  forty-seven 
yards  or  thereabouts  northwards  from  its  junction  with  Davy- 
hulme Lane  and  the  point  where  it  joins  Barton  Boad  and  in 
lieu  thereof  they  may  make  a  new  footpath  in  the  same  town- 
ship and  parish  between  the  points  aforesaid. 

22.  And  whereas  the  street  improvements  firstly  and  secondly  Improvement 
described  in  and  authorised  by  this  Act  including  those  referred  to  charge. 
in  or  arising  out  of  the  scheduled  agreements  (in  this  section  referred 
to  as  *'  the  Improvement ")  will  be  effected  out  of  public  funds 
charged  over  the  whole  city  and  will  or  may  substantially  and  per- 
manently increase  in  value  lands  in  the  neighbourhood  of  the  above- 
mentioned  street  improvements  which  will  not  be  acquired  for  the 
purpose  thereof  and  it  is  reasonable  that  provision  should  be  made 
under  which  in  respect  or  in  consideration  of  such  increased  value 
a  charge  should  be  placed  on  such  lands.  Therefore  the  following 
provisions  shall  have  effect  provided  that  the  same  shall  not  be  put 
into  force  unless  the  corporation  by  resolution  of  the  council  within 
two  years  after  the  passing  of  this  Act  determine  so  to  do  : 

(1)  All  lands  within  the  limits  marked  on  the  deposited  plans  as  Lands 

*'  limits  of  deviation  and  of  land  to  be  acquired "  in  charged, 
relation  to  the  improvement  but  which  shall  not  be  pur- 
chased and  taken  by  the  corporation  under  the  powers  of 
this  Act  shall  be  liable  to  have  an  improvement  charge 
placed  on  such  lands  or  some  of  them  (in  accordance  with 
the  provisions  hereinafter  set  forth)  in  respect  or  in  con- 
sideration of  any  substantial  and  permanent  increase  in 
value  which  is  clearly  shown  to  be  derived  from  the  improve- 
ment; 

(2)  At  least  two  months  before  the  corporation  commence  any 

part  of  the  improvement  they  shall  give  notice  by  registered 
letter  addressed  to  each  owner,  lessee,  or  occupier  of  any 
such  lands  within  the  limits  of  deviation  and  of  land  to  be 
acquired  shown  on  the  deposited  plans  as  the  corporation 
include  in  such  specification ;  thereupon  any  such  owner, 
lessee,  or  occupier  may  apply  to  the  Local  Government 
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Appendix.  Board  to  appoint  some  independent  person  to  make  a 

valuation  of  the  several  lands  within  the  limits  of  deviation 
and  of  land  to  be  acquired  which  the  corporation  have 
included  in  the  specification.  A  copy  of  the  specification 
shall  be  delivered  to  the  person  so  appointed  within 
twenty -one  days  after  his  appointment  and  the  person  so 
appointed  shall  thereupon  after  giving  such  notice  or 
notices  as  the  Local  Government  Board  may  direct  and 
hearing  any  parties  interested  and  applying  to  be  heard 
proceed  to  make  a  valuation  of  all  such  lands  which 
valuation  is  hereafter  referred  to  as  the  **  initial  valuation." 
The  proper  cost  of  making  the  initial  valuation  including 
the  reasonable  costs,  charges,  and  expenses  of  all  or  any 
of  the  parties  interested  (to  be  fixed  in  case  of  dilBTerence 
by  the  Local  Government  Board)  shall  be  paid  hj  the 
corporation ; 

Provided  that  if  within  one  month  after  the  service  of 
the  said  notices  no  application  be  made  for  the  appoint- 
ment of  a  person  to  make  the  initial  valuation,  the  cor- 
poration shall  make  such  application  and  the  valuation 
shall  be  made  accordingly ; 

In  making  such  valuation  the  valuer  shall  separately 
distinguish  and  assess  in  each  case  the  value  of  the  land 
apart  from  that  of  any  existing  buildings  thereon  and 
shall  also  value  the  land  and  buildings  as  a  whole,  and 
shall  not  take  into  consideration  any  increased  value 
accruing  or  supposed  to  accrue  to  such  land  or  buildings 
from  or  in  consequence  of  the  improvement  but  shall  only 
take  into  consideration  the  value  independently  of  the 
improvement  and  as  if  the  improvement  had  not  been  con- 
templated ; 

The  valuer  shall  also  separately  value  the  interest  of  the 
owner  of  any  such  lands  and  the  interest  of  every  lessee 
of  any  such  lands  for  a  term  having  not  less  than  twenty- 
one  years  to  run  at  the  date  of  the  valuation  excluding 
from  each  such  valuation  any  trade  interest  and  shall  not 
take  into  consideration  any  increased  value  accruing  or 
supposed  to  accrue  to  such  lands  from  or  in  consequence 
of  the  improvement  but  shall  only  take  into  consideration 
the  value  of  the  said  lands  independently  of  the  improve- 
ment and  as  if  the  improvement  had  not  been  contem- 
plated ; 

The  initial  valuation  when  made  shall  be  deposited  with 
the  town  clerk  and  shall  be  kept  deposited  at  his  office 
and  shall  be  open  to  inspection  at  all  reasonable  times  by 
any  persons  and  their  duly  authorised  agents  interested  in 
any  lands  comprised  in  the  said  valuation  ; 

AsseBsment.  (3)  The  corporation  shall  not  sooner  than  twelve  months  nor 
later  than  three  years  after  the  issue  by  them  of  a  certifi- 
cate under  seal  of  the  completion  of  the  improvement 
cause  to  be  framed  an  assessment  describing  the  lands 
situate  within  the  said  limits  and  comprised  in  the  said 
valuation  which  the  corporation  allege  ought  to  bear  and 
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pay  the  said  improvement  charge  and  the  corporation  shall  Appendix. 
in  such  assessment  state  and  specify  

(a)  The  names  of  the  owners  lessees  and  occupiers  of  the  lands 

described  in  the  said  assessment  respectively  so  far  as 
they  can  be  ascertained ; 

(b)  The  amounts  by  way  of  charge  which  the  corporation  allege 

ought  to  be  charged  upon  such  lands  respectively ; 

The  assessment  shall  contain  a  statement  of  the  amount 
which  the  corporation  allege  is  the  enhanced  market  value 
derived  by  the  lands  respectively  from  the  improvement ; 

The  amount  to  be  proposed  in  the  assessment  as  the  charge 
to  be  placed  on  any  lands  under  the  provisions  of  this  section 
shall  be  equal  to  three  per  centum  per  annum  upon  one- 
half  of  the  amount  which  the  corporation  allege  is  the 
enhanced  market  value  derived  by  the  said  lands  from  the 
improvement  after  making  all  fair  and  proper  deductions 
for  rates  taxes  assessments  and  impositions  on  the  said 
lands  according  to  such  increased  value  ; 

(4)  The  assessment  shall  be  submitted  to  and  considered  by  the  Approval  of 

corporation  at  a  meeting  or  meetings  of  the  council  and  the  assessment 
corporation  may  by  resolution  approve  the  same  either  with  Jj^^^^^"^" 
or  without  modification  or  addition  as  they  think  fit ; 

(5)  The  resolution  approving  an  assessment  shall  be  published  Notice  of 

once  in  each  of  two  successive  weeks  in  two  or  more  assessment. 
Manchester  daily  newspapers  with  an  interval  of  at  least 
six  clear  days  between  the  two  publications  and  copies  of 
such  resolution  shall  be  publicly  posted  on  the  site  of  the 
improvement  to  which  it  relates  and  within  seven  days  of 
the  date  of  the  first  publication  of  the  resolution  copies 
thereof  shall  also  be  served  on  the  owners  lessees  and 
occupiers  of  the  lands  described  in  the  assessment.  Pro- 
vided that  in  case  the  corporation  are  unable  after  diligent 
inquiry  to  ascertain  the  name  or  address  of  any  owner  or 
lessee  on  whom  a  copy  is  to  be  served  it  shall  be  sufficient 
to  serve  a  copy  of  the  resolution  either  by  delivering  the 
same  to  the  occupier  of  the  lands  with  a  notice  that  the 
same  is  to  be  given  to  each  immediate  or  superior  landlord 
or  owner  or  by  affixing  a  copy  of  the  resolution  to  some 
conspicuous  and  convenient  place  on  or  near  the  lands  ; 

The  notices  served  on  the  owners  lessees  and  occupiers 
under  this  section  shall  state  shortly  the  effect  of  the  resolu- 
tion and  assessment  upon  the  lands  in  respect  of  which  they 
are  served  and  also  of  the  provisions  of  this  section  with 
respect  to  the  time  and  mode  of  objecting  to  the  assessment 
and  the  grounds  on  which  the  assessment  may  be  objected  to 
the  right  to  have  the  matter  decided  by  a  jury  and  the 
payment  of  costs ; 

(6)  From  and  after  the  date  of  the  first  publication  of  the  reso-  Copies  to  be 

lution  and  until  the  expiration  of  three  months  from  the  deposited, 
date  of  the  last  publication  thereof  the  assessment  or  copies 
thereof  certified  by  the  town  clerk  or  some  other  officer  of 
the  corporation  shall  be  kept  deposited  at  the  town  hall 
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▲inpendiz.  and  shall  be  open  to  inspection  at  all  reasonable  times  by 

any  person  interested  ; 

Objections  to.      (7)  During  the  said  period  of  three  months  any  owner  or  lessee 
assessment.  ^f  ^^y  lands  described  in  the  assessment  or  the  occupier 

thereof  for  the  time  being  may  by  written  notice  served  on 
the   corporation  object  to  the  assessment  on  any  of  the 
grounds  following : 
(i)  That  any  lands  in  which  he  is  interested  included  in  the 
assessment  ought  to  be  excluded  by  reason  that  it  has 
not  been  or  cannot  be   clearly  shown  that  the  market 
value  of  the  lands  to  which  the  notice  relates  is  sub- 
stantially and  permanently  increased  by  the  improve- 
ment ; 
(ii)  That  the   amount  of    any  charge  proposed  to  be  placed 
upon  any  lands  in  which  he  is  interested  ought  to  be 
varied ; 
(iii)  That  the  assessment  is  incorrect  in  respect  of  some  matter 
of  fact  to  be  specified  in  the  objection ; 
At  any  time  during  the  said  period  of  three  months  after 
the  last  publication  of  the  assessment  the  owner  or  lessee 
of  any  lands  upon  which  a  charge  under  this  section  is  pro- 
posed to  be  placed  who  may  be  the  owner  or  lessee  of  other 
property  in  the  immediate  neighbourhood  of  the  improve- 
ment whether  within  or  without  the  limits  of  deviation 
and  of  land  to  be  acquired  may  give  written  notice  to  the 
corporation  that   substantial  and  permanent  decrease  in 
the  value  of  such  other  property  has  been  caused  by  the 
improvement,  and  that  he  claims  that  such  decrease  shall 
be  considered  by  the  arbitrator  and  if  it  be  clearly  shown 
that  any  substantial  and  permanent  decrease  in  the  valne 
of  such  other  property  has  been  caused  by  the  improve- 
ment, the  arbitrator  shall  deduct  the  same  before  deter- 
mining the  amount    of  the  charge    in  respect  of   such 
lands ; 

For  the  purposes  of  this  section  joint  tenants  or  tenants 

in  common  may  give  any  such  notice  as  aforesaid  through 

one  of  their  number  authorised  in  writing  under  the  hands 

of  the  majority  of  such  joint  tenants  or  tenants  in  common, 

and  any  lessees  may  combine  in  a  notice  ; 

If  no  objec-         (gj  jf  ^t  the  expiration  of  the  said  period  of  three  months  no  notice 

ment^nal  ^^  objection  shall  have  been  served  on  the  corporation  then 

the  corporation  may  publish  notice  to  that  effect  in  the 

London  Gazette,  and  as  from  the  date  of  such  notice  such 

assessment  shall  become  final ; 

Arbitrator  ^Qj  jf  ^^y  such  notice  of  objection  be  served  on  the  corporation 

obiections  within  the  said  period  of  three  months,  then  the  corporation 

may  apply  to  the  Local  Government  Board  to  appoint  an 

arbitrator  for  the  purposes  of  this  section  and  the  Local 

Government  Board  shall  appoint  an  arbitrator  accordingly. 

and  as  often  as  any  such  arbitrator  shall  die  or  resign,  or 

become  incapable  of  acting  (previous  to  the  making  of  an 

award  as  hereinafter  provided),  the  corporation  may  in  like 

manner  apply  to  the  said  board  and  the  said  board  shall 
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from  time  to  time  appoint  another  arbitrator  in  his  stead,  Appendix. 
and  every  such  arbitrator  shall  be  entitled  to  such  fees  or 
remuneration  as  may  be  fixed  by  the  Local  Government 
Board; 

Provided  that  at  the  time  of  serving  an  objection  to  the 
amount  of  the  charge  imposed  upon  any  lands  the  owner, 
lessee,  or  occupier  so  objecting  may  give  notice  in  writing 
to  the  corporation  that  he  requires  the  same  to  be  deter- 
mined by  a  jury  instead  of  an  arbitrator,  and  thereupon 
the  corporation  shall  forthwith  issue  their  warrant  to  the 
sheriff  or  other  proper  person  requiring  him  to  summon  a 
jury  to  determine  the  matter  of  such  objection  and  to  deter- 
mine the  amount  to  be  charged  upon  the  lands  in  pursuance 
of  this  section.  Thereupon  the  matter  of  such  objection 
shall  (subject  to  the  provisions  as  to  costs  hereinafter  set 
forth)  be  determined  in  the  same  manner  as  a  question  of 
disputed  compensation  under  the  Lands  Clauses  Acts. 
The  record  of  the  verdict  shall  be  delivered  by  the  sheriff 
or  other  officer  before  whom  such  inquiry  was  held  to  the 
arbitrator  who  shall  thereupon  amend  the  assessment  by 
inserting  therein  in  respect  of  the  lands  to  which  the 
objection  related  the  amount  found  by  the  verdict  of  the 
jury. 

(10)  The  corporation  may  any  time  before  the  appointment  of  the  Amendment 
arbitrator  but  subject  to  the  provisions  of  this  section  by  of  assessment, 
resolution  amend  the  assessment  so  as  to  include  in  the 
assessment  as  amended  any  lands  by  this  Act  made  liable 
to  have  an  improvement  charge  placed  upon  them  and 
comprised  in  the  initial  valuation  but  not  in  the  original 
assessment  and  may  fix  the  sums  proposed  to  be  charged 
upon  any  such  lands  but  any  such  resolution  shall  be 
published  and  copies  thereof  shall  be  served  and  copies  of 
the  amended  assessment  deposited  for  public  inspection  in 
the  manner  hereinbefore  prescribed  with  respect  to  the 
original  resolution  and  assessment,  and  objections  may  be 
made  to  the  amended  assessment  in  like  manner  and  if 
made  shall  be  dealt  with  and  determined  in  like  manner  as 
objections  to  the  original  assessment ; 

(11) — (i)  The  corporation  at  any  time  after  the  appointment  of  Procedure  of 
the  arbitrator  may  apply  to  the  arbitrator  to  appoint  a**"^^*"*^^* 
time  for  determining  the  matter  of  all  objections  made  as 
in  this  section  mentioned  and  for  making  an  award,  and 
shall  publish  a  notice  of  the  time  and  place  appointed  and 
copies  of  such  notice  shall  be  served  upon  the  objectors  and 
also  upon  the  owners,  lessees,  and  occupiers  of  any  lands 
inserted  or  which  it  may  be  proposed  to  insert  in  the  award 
(being  in  all  cases  lands  by  this  Act  made  liable  to  have  an 
improvement  charge  placed  upon  them  and  comprised  in 
the  initial  valuation)  and  at  the  time  and  place  so  appointed 
the  arbitrator  may  proceed  to  hear  and  determine  the 
matter  of  all  such  objections.  The  arbitrator  may  amend 
the  assessment  on  the  application  either  of  any  objector  or 
of  the  corporation.     Provided  that  if  he  insert  in  the  award 
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Appendix.  any  lands  or  the  name  of  any  person  not  included  in  the 

original  assessment  or  increase  the  amount  of  the  charge 

on  any  lands  such  notice  as  the  arbitrator  may  think 
sufficient  shall  be  given  to  the  persons  affected  to  enable 
them  to  object  to  such  insertion  or  increase ; 
(ii)  The  arbitrator  may  also,  if  he  think  fit,  adjourn  the  hearing 

and  direct  any  further  notices  to  be  given ; 
(iii)  No  objection  to  any  assessment,  or  award  which  could  be 
made  under  this  Act  shall  be  otherwise  made  or  allowed  in 
any  court  proceeding  or  manner  whatsoever ; 
(iv)  All  the  reasonable  and  proper  costs  of  any  such  arbitration 
and  of  such  inquiry  before  a  jury  and  incident  thereto 
shall  be  borne  by  the  corporation  unless  the  arbitrator 
shall  award  or  the  jury  shall  give  their  verdict  for  the 
same  amount  of  charge  as  shall  have  been  proposed  in  the 
assessment  or  for  a  greater  amount  in  which  case  each 
party  shall  bear  his  own  costs  incident  to  the  inquiry 
or  arbitration  and  the  costs  of  the  arbitrator  or  jury  shall 
be  borne  in  equal  proportions:  Provided  that  if  it  shall 
appear  to  the  arbitrator  or  in  case  of  an  inquiry  by  a  jury 
to  a  judge  of  the  High  Court  that  any  objection  to  the 
amount  proposed  to  be  assessed  was  frivolous  and  vexa- 
tious the  arbitrator  or  judge  may  make  such  order 
concerning  the  costs  of  the  person  making  such  objection 
as  to  him  may  seem  meet ; 
(v)  Where  such  costs  are  ordered  to  be  paid  or  become  payable 
by  an  objector  or  objectors  the  arbitrator  may  if  he  thinks 
fit  add  such  costs  to  the  charge  apportioned  on  the  estate 
or  interest  of  the  objector  or  objectors  ; 
Fiual  award.  (12)  When  and  so  soon  as  the  assessment  and  any  amendments 
thereof,  and  all  objections  thereto  respectively  shall  have 
been  disposed  of  as  by  this  section  directed  the  arbitrator 
shall  issue  an  award  under  his  hand,  which  shall  be  final 
and  conclusive  for  all  purposes  ; 

A  copy  of  the  award  shall  be»  published  once  in  the 
London  Gazette  and  notice  of  such  award  shall  be  sen'ed 
upon  the  owners  or  reputed  owners,   lessees  or  reputed 
lessees  and  occupiers  of  the  lands  affected  thereby ; 
Efifectof  (13)  If  no  objection  as  hereinbefore  provided  be  made  to  the 

charge.  assessment,   the    amount    defined  by  the  assessment  or 

the  amended  assessment  (and  if  an  award  be  made  as 
hereinbefore  provided  then  the  amount  defined  by  the 
award)  as  the  charge  in  respect  of  any  lands  shall  be 
a  charge  and  incumbrance  thereon,  and  the  corporation 
shall  cause  the  same  to  be  registered  as  a  land  charge 
under  the  Land  Charges  Registration  and  Searches 
Act,  1888 ; 
Incidence  of  (14)  The  charge  in  respect  of  any  lands  as  fixed  by  the  award 
charge.  shall  (subject  to  the  following  provision)  begin  to  be  pay- 

able on  the  first  day  of  April  or  October  as  the  case 
may  be  next  ensuing  after  the  date  of  the  award,  and 
shall  be  payable  thereafter  half-yearly  until  redeemed  and 
satisfied. 
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The  improvement  charge  charged  upon  any  lands  shall  Appendix. 

be  apportioned  between  the  several  parties  having  any        

estate  or  interest  in  such  lands  as  they  shall  agree,  or 
as  in  case  of  difference  shall  be  determined  by  the 
arbitrator. 

The  arbitrator  in  making  the  award  shall  take  into 
consideration  all  the  circumstances  of  the  case  and  in 
particular  shall  consider  the  several  interests  in  such 
lands  and  the  time  at  which  they  severally  expire  and 
may  make  the  commencement  of  such  charge  dependent 
on  the  expiration  of  any  term  of  years  or  other  period, 
or  on  the  happening  of  any  event  as  he  shall  deem  fair 
and  equitable.  The  improvement  charge  charged  upon 
any  lands  shall  ISe  apportioned  between  the  several  parties 
having  any  estate  or  interest  in  such  lands  as  they  shall 
agree,  or  as  in  the  event  of  no  agreement  being  made, 
or  so  far  as  any  such  agreement  shall  not  extend,  shall 
be  determined  by  the  arbitrator,  who  may  apportion  the 
incidence  of  such  charge  as  between  the  freehold  and  any 
other  estate  or  interest  in  the  lands,  during  the  period 
of  any  existing  term  of  years  for  which  the  same  is  held 
at  the  date  of  the  award  ; 

(15)  The  charge  due  in  respect  of  any  lands  shall  be  payable  to  Collection  of 

the  corporation  on  demand,  and  may  be  collected  on  behalf  charge, 
of  the  corporation  by  such  persons  as  they  may  appoint  for 
that  purpose ; 

Where  any  lands  in  respect  of  which  a  charge  is  payable 
are  occupied  by  any  person,  the  corporation  may  collect 
the  annual  payments  due  in  respect  of  the  charge  from 
such  person.  But  if  he  be  not  the  person  for  the  time 
being  liable  to  the  payment  of  the  charge  or  any  part 
thereof,  then  he  may  deduct  from  any  rent  payable  by  him 
the  charge  or  any  part  thereof  payable  by  any  other  person, 
and  any  person  receiving  such  rent  (if  he  be  not  the  person 
liable  to  pay  the  charge  or  any  part  thereof)  may  in  like 
manner  deduct  from  any  rent  payable  by  him  the  charge 
or  such  part  thereof  as  is  payable  by  any  other  person,  so 
that  the  proper  deduction  may  in  each  case  be  made  from 
the  rent  paid  to  the  person  or  persons  by  whom  the  charge 
or  any  portion  thereof  is  payable  ; 

In  case  of  default  being  made  in  any  payment  due  to  the 
corporation  in  respect  of  the  charge  the  amount  thereof 
may  be  recovered  in  any  court  of  summary  jurisdiction, 
and  in  addition  the  corporation  may  have  and  exercise  such 
remedies  for  recovering  the  same  as  are  conferred  by  the 
Conveyancing  and  Law  of  Property  Act,  1881,  with  regard 
to  sums  payable  by  way  of  rentcharge ; 

(16)  Any  owner,  lessee,  or  occupier  of  any  lands  subject  to  the  Redemption 

charge  or  any  other  person  interested  therein  may  from  of  charge, 
time  to  time  redeem   the   same   by  agreement  with   the 
corporation,  and  shall  be  entitled  from   time  to  time  to 
redeem  the  charge  upon   any  lands  on   payment  to  the 
corporation  of  any  arrears  thereof,  and  of  a  sum  equal  to 
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thirty-three  times  the  amount  of  such  charge,  and  from 
and  after  such  redemption  the  charge  shall  he  deemed  to 
be  satisfied,  and  shall  be  no  longer  payable  in  respect  of 
the  said  lands,  and  the  corporation  shall  give  a  certificate 
under  their  common  seal  that  the  said  charge  is  redeemed 
and  satisfied,  which  shall  be  sufficient  evidence  thereof ; 

(17)  If  (a)  any  owner  or  owners  of  any  lands  in  respect  of  which 
a  charge  is  payable  under  this  section  who  alone  or  together 
have  power  to  sell  the  fee  simple  of  such  lands  subject  to 
any  lease  or  leases  thereof  or  (b)  any  such  owner  or  owners 
of  any  such  lands  and  any  lessee  or  lessees  of  the  same  for 
a  term  having  not  less  than  twenty-one  years  to  run  at  the 
date  of  the  initial  valuation  who  alone  or  together  have 
power  to  surrender  his  or  their  lease  or  leases  so  that  the 
terms  of  years  thereby  created  shall  merge  in  the  fee  simple 
and  inheritance  of  such  lands  are  of  opinion  that  such 
charge  is  greater  than  it  should  be  in  reference  to  the 
enhancement  or  supposed  enhancement  of  the  value  of 
such  lands  by  reason  of  the  improvement  they  may  at  any 
time  within  six  months  after  such  charge  first  becomes 
payable  by  notice  in  writing  served  upon  the  corporation 
require  them  to  purchase  their  estate  and  interest  in  sach 
lands  and  the  corporation  shall  thereupon  purchase  and 
take  the  same  accordingly  at  the  value  specified  in  the 
initial  valuation ; 

(18)  If  within  one  month  after  the  receipt  of  any  such  notice  by 

any  owners  or  by  any  owners  and  lessees  requiring  the 
corporation  to  purchase  their  estate  and  interest  in  any 
lands  in  manner  aforesaid  the  corporation  shall  elect  to 
abandon  the  proposed  charge  to  which  such  notice  relates 
the  corporation  may  give  notice  by  registered  letter 
addressed  to  such  owners  or  to  such  owners  and  lessees 
of  their  intention  to  abandon  the  same  and  thereupon  the 
corporation  shall  be  relieved  from  any  liability  to  purchase 
such  lands  or  the  estate  or  interest  therein  to  which  the 
notice  relates  and  the  charge  so  far  as  relates  to  such  lands 
or  any  estate  or  interest  therein  shall  cease  provided  that 
the  corporation  shall  pay  to  the  owners  or  to  the  owners 
and  lessees  as  the  case  may  be  all  costs  charges  and 
expenses  reasonably  and  properly  incurred  by  them  in 
consequence  of  the  said  lands  having  been  included  in  the 
assessment  such  costs  failing  agreement  to  be  settled  by  a 
master  of  the  High  Court ; 

(19)  Where  the  incidence  of  the  charge  as  between  any  persons 

interested  in  the  lands  is  regulated  or  affected  by  contract 
or  covenant,  the  arbitrator  shall  have  regard  to  such  con- 
tract or  covenant,  and  this  Act  shall  not  be  deemed  to  alter 
the  effect  of  such  contract  or  covenant ; 

(20)  The  expression  *'  lands  "  in  this  section  shall  not  include  any 

main  pipe  or  apparatus  for  supplying  gas  or  water  or  any 
culvert,  pipe,  tube,  apparatus  or  wire  for  electric  lighting, 
telephone  or  hydraulic  purposes,  or  any  estate  or  interest 
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in  land  in  respect  of  any  such  main  pipe,  apparatus,  culvert,   Appendix* 
tube  or  wire.  

(21)  The  Arbitration  Act,  1889,  shall,  subject,  to  the  provisions  of  Arbitration 
of  this  section  apply  to  the  arbitrator  and  procedure  before  Act  to  apply, 
him,  except  that  the  award  shall  be  final,  and  binding  on 
all  parties. 

These  clauses  were  inserted  in  the  London  County  Council  (Tower  Bridge, 
Southern  Approach)  Bill,  by  a  committee  of  the  House  of  Commons,  in  the 
session  of  1895. 

In  making  the  initial  valuation  under  the  provisions  similar  to  s.  22  (2), 
supra  J  it  was  held  in  respect  of  a  "tied"  public-house,  (1)  that  in  valuing 
the  land  apart  from  the  buildings  thereon,  the  valuer  might  not  take  into 
consideration  either  the  takings  and  payments  of  the  public-house,  nor  the 
fact  that  it  was  '*  tied  "  ;  (2)  that  in  valuing  the  land  and  buildings  as  a 
whole,  evidence  of  the  takings  and  payments  should  not  be  admitted  even 
for  the  purpose  of  testing  the  evidence  of  witnesses,  and  that  on  this  head 
the  fact  that  the  house  was  tied  was  immaterial ;  (3)  that  in  valuing  the 
interests  of  the  owner  and  lessees,  the  tying  covenant  must  be  taken  into 
consideration  (In  re  London  County  Council  and  the  City  of  London  Brewen/ 
Co.,  [1898]  1  Q.  B.  387). 

By  the  London  County  Council  (Improvements)  Act,  1897,  the  council 
were  empowered  to  widen  T.  street,  and  to  place  an  improvement  charge  on 
property  included  in  an  ^^  improvement  area,"  which  was  defined  as  meaning 
*'  the  lands  all  or  any  part  of  which  front  or  abut  upon  the  west  side  of  "  T. 
street.  A  music  hall,  the  principal  entrance  to  which  was  in  another  street, 
had  also  an  entrance  from  T.  street  through  a  house  of  which  the  owners  of 
the  hall  were  lessees  : — Held,  that  the  improvement  charge  might  be  put  on 
the  whole  property,  and  not  merely  on  the  house  in  T.  street  (The  Oxford, 
Limited  v.  Lo7idon  County  Council,  [1898]  2  Ch.  491). 
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THE    COKPORATION    OF    EDINBURGH   v.  THE 
NORTH  BRITISH  RAILWAY  COMPANY.  " 

The  following  is  an  extract  from  the  text  of  Lord  Shamd's  proposed 
Finding  (a)  in  the  arbitration  between  the  Corporation  of  Edinburgh 
and  the  North  British  Railway  Company,  as  to  the  value  of  the  land 
taken  by  the  latter  in  Princes'  Street  Gardens.  The  corporation 
first  made  a  claim  for  £80,000.  The  claim  was  increased  to  £150,000 ; 
and  it  was  this  sum  that  was  put  before  the  arbiters.  Lord  Shakd 
finds  that  the  fair  value  of  the  land  taken  was  in  all  £26,500  : 


Proposed  Findings  in  Abbitbation  between  the  Cobpobation 
OF  Edinbubgh  and  the  Nobth  Bbitish  Railway  Cohfany. 

Edinburgh,  25th  October,  1892. 
Having  fully  considered  the  evidence,  oral  and  written,  and  the 
arguments  of  counsel,  and  having  also  learned  the  views  of  the 
arbiters,  orally  and  in  writing,  at  a  meeting  with  them,  when  they 
intimated  that  they  were  unable  to  agree  to  an  award,  and  having 
repeatedly  visited  and  inspected  the  ground,  I  propose  to  find  that 
the  sum  due  and  payable  to  the  claimants  by  the  respondents,  the 
North  British  Railway  Company,  as  compensation  to  the  claimants : 

First. — For  their  interest  in  the  lands  and  hereditaments  taken 
by  the  company  by  virtue  of  the  provisions  of  the  North  British 
Railway  (Waverley  Station,  etc.)  Act,  1891,  and  Acts  therewith 
incorporated  under  their  notice  and  relative  schedule  referred  to  in 
the  proceedings,  and  specified  in  the  Joint  Minute,  No.  61  of 
Process,  and  for  the  damage  or  injury  sustained,  and  to  be  sustained 
by  the  remaining  lands  belonging  to  the  claimants,  by  or  through 
the  taking  of  said  lands  and  hereditaments,  amounts  to  the  sum  of 
twenty-three  thousand  five  hundred  pounds.  Second, — ^For  their 
interest  in  the  lands  belonging  to  the  Bank  of  Scotland  referred  to 
in  the  said  notice  and  relative  schedule  and  joint  minute  amounts 
to  the  sum  of  one  thousand  pounds.  And,  Third,  for  their  interest 
in  the  lands  belonging  to  the  Crown,  also  referred  to  in  the  said 
notice,  and  relative  schedule  and  joint  minute,  amounts  to  the  sum 
of  two  thousand  pounds — making  in  all  the  total  sum  of  twenty-sii 
thousand  five  hundred  pounds. 

I  allow  representations  against  these  proposed  findings  to  be 
lodged  by  either  party  within  eight  days  from  the  date  hereof. 

(Signed)        Shand. 

Note. — I  have  had  no  difficulty  in  holding  that  the  principle  of 
fixing   the   compensation  payable   by   the  company  on   the  basis 

(a)  The  *'  findings "  are  called  "  proposed  findings  ;  "  but  they  were 
acquiesced  in.     . 
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of  reinstatement  is  quite  inapplicable  to  the  circumstances  of  the  Appendix. 

Ofi.Be.     Where  a  church  or  public  building  or  business  premises  are        

taken  or  so  seriously  interfered  with  by  a  railway  company  that 
they  can  no  longer  be  properly  used  for  the  purpose  for  which  they 
were  erected  or  occupied,  the  cost  of  reinstatement  is,  generally 
speaking,  a  fair  mode  of  fixing  the  compensation  due.  Even  in  that 
case  it  has  never  been  held  that  the  sum  payable  is  to  be  taken  on 
the  footing  that  immediately  contiguous  ground  must  be  substituted 
as  the  site  for  new  buildings,  and  the  costs  of  this  paid  for,  though 
it  may  involve  the  purchase  and  removal  of  other  buildings,  however 
valuable,  on  such  contiguous  ground.  In  such  cases  the  cost  of 
reinstatement  is  given  by  taking  the  most  suitable  and  convenient 
ground  which  can  be  obtained  without  imposing  any  such  extra- 
ordinary condition  as  that  of  purchasing  adjacent  ground,  however 
great  its  value,  and  though  already  covered  with  expensive 
buildings. 

Again,  reinstatement  or  the  offer  of  a  sum  suflBcient  for  the 
purpose,  may  often  form  a  good  answer  to  an  extravagant  claim,  as, 
for  example,  in  the  case  of  an  exorbitant  claim  under  a  fire  insurance 
policy,  or  it  might  be  even  in  a  case  like  the  present,  where  parts  of 
a  property  have  been  taken.  If  the  company  could  have  pointed  to 
garden  ground  which  might  be  got  on  reasonable  terms,  and  which, 
from  its  situation,  would  form  a  fair  substitute  for  the  ground  taken, 
and  as  such  might  be  added  to  the  gardens,  the  cost  of  such 
reinstatement  might  form  a  just  measure  of  the  compensation  to  be 
paid  for  the  ground  appropriated.  In  this  instance  no  such  proposal 
can  be  made  by  the  company,  because  the  circumstances  do  not 
admit  of  it. 

In  the  case  which  has  here  occurred,  of  gardens  or  pleasure 
ground  with  an  existing  railway  passing  through  them,  as  it  has 
done  for  nearly  half  a  century,  it  is  impossible  to  suggest  that,  in 
consequence  of  the  ground  taken,  the  gardens  have  been  now  made 
unfit  for  the  use  to  which  they  have  been  hitherto  dedicated,  or 
have  been  so  seriously  injured  that  substituted  ground  adjoining  is 
required  to  render  them  useful  and  suitable  for  the  purpose  they 
now  serve.  Accordingly,  the  view  presented  by  the  first  two 
witnesses  for  the  claimants  (resulting  in  a  valuation  of  upwards  of 
£160,000),  that  the  company  must  pay  for  the  two  acres  appro- 
priated, and  which  have  been  taken  in  strips  of  varying  breadth 
from  different  parts  of  the  banks  of  the  gardens  adjoining  the 
existing  line,  at  the  estimated  rate  which  it  would  cost  the  company 
to  acquire  land  in  Princes'  Street,  to  be  substituted  by  way  of 
reinstatement,  is  so  extravagant  that  it  required  only  to  be  stated 
to  be  at  once  rejected.  If  the  principle  were  sound,  it  must  go  the 
length  in  its  application  of  giving  the  corporation  right  to  a  sum 
which  would  not  only  pay,  as  the  witnesses  suggested,  the  enormous 
estimated  value  of  the  valuable  sites  or  stances  on  which  buildings 
now  exist,  but  would  also  pay  for  the  cost  (under  an  Act  of  Parlia- 
ment, which  the  legislature  would  never  grant)  of  throwing  Princes' 
Street  considerably  further  to  the  north,  and  taking  down  the 
valuable  buildings  on  its  present  frontage,  an  amount  which  no  one 
could  possibly  estimate  or  predict. 
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Appendix.       While  the  parties  have  been  allowed  eight  days  in  order  to  make 

any    representation    which    they  may  desire  to  do  against  any 

proposed  judgment,  I  do  not  invite  any  further  argument.  The 
views  of  both  parties  were  fully  stated  by  Mr.  Murray  and  the 
Solicitor-General  in  their  able  pleadings  at  the  close  of  the  evidence, 
and  have  had  my  best  consideration. 

(Initialed  S.) 

This  note  was  printed  in  full  in  the  previous  edition,  but  it  has  not  been 
thought  necessary  to  retain  more  than  the  first  part  of  it,  which  deals  with 
the  principle  of  reinstatement. 
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SPECIAL    ADAPTABILITY. 

The  qaestion  whether  the  "adaptability"  of  the  land  taken  to 
the  purpof^es  for  which  it  is  to  be  used,  is  to  be  taken  into  con- 
sideration as  an  element  of  value  in  compensating  the  owner,  is  so 
frequently  raised  in  arbitrations,  that  it  is  a  matter  of  some  import- 
ance to  have  the  full  text  of  the  judgments  which  have  been  delivered 
as  to  this  matter  (see  notes,  ante,  pp.  102,  352).  "  Adaptability"  as 
enhancing  the  value  of  the  land  taken  was  raised  by  the  claimant  in 
the  arbitration  between  the  Countess  Ossalinsky  and  the  Manchester 
Corporation.  After  the  award  had  been  made  the  matter  came  before 
the  High  Court  of  Justice  on  April  13th,  1883,  and,  so  far  as  we 
know,  the  case  in  the  High  Court  of  Justice  has  not  found  its  way 
into  any  of  the  law  reports.  Under  the  circumstances  we  have  set 
out  the  judgments  of  Grove  and  Stephen,  JJ.,  in  extenso.  We  are 
indebted  to  the  town  clerk  of  Manchester  for  the  transcript  from  the 
shorthand  notes  from  which  these  judgments  are  taken. 

•    In  the  Mattek  op  an  Arbitration  between  the  Countess 
Mary  Ossalinsky 

AND 

The  Mayor,  Aldermen,  and  Citizens  op  the  City  op 
Manchester. 

JvdgTTient. 

Grove,  J. — In  this  case  a  rule  was  obtained  by  the  Attorney- 
General  to  set  aside  an  award  in  the  matter  of  an  arbitration 
between  the  Countess  Ossalinsky  and  the  Corporation  of  Man- 
chester. The  arbitration  was  for  the  arbitrator  to  settle  the  value 
of  certain  land  belonging  to  the  Countess  Ossalinsky,  the  greater 
part  of  it  bounding  Lake  Thirlmere.  She  has  in  her  land  a  long 
strip  extending  to  nearly  two-thirds  along  one  side  of  the  Lake 
Thirlmere,  another  portion  of  land  upon  the  south  side  of  Lake 
Thirlmere,  and  another  small  portion  upon  the  east  side ;  two  other 
detached  portions  a  small  distance  off,  within  a  certain  line  which 
is  put  here  as  a  probable  or  possible  extension  of  the  lake  of  Thirl- 
mere into  a  reservoir,  and  certain  other  portions  of  land  which  I  do 
not  think  it  necessary  I  should  notice  in  detail. 

The  arbitrator  made  his  award,  giving  a  sum  of  £64,000  as  the 
value  of  the  land  and  a  certain  contingent  valuation  depending  upon 
the  opinion  of  the  court  upon  a  special  case,  which  he  sets  out  at 
the  end  of  his  award. 

The  objections  made  on  which  the  rule  was  granted  were  these  : 
"That  the  arbitrator  in  estimating  the  value  of  the  land  has  impro- 
perly taken  into  consideration  its  enhanced  value,  or  alleged  enhanced 
value,  by  reason  of  the  water  that  may  be  collected,  diverted,  and 
impounded  upon  the  land,  and  also  by  reason  of  its  natural  and 

2  u  2 
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Appendix*  peculiar  adaptation  for  the  construction  of  a  reservoir."    That  is 

the  point  on  which  it  was  moved,  and  the  point  that  has  formed  the 

main  ground  of  argument  hy  the  Attorney- General  and  Mr.  Davey 
who  followed  him. 

The  next  objection  is,  **  That  the  arbitrator  has  taken  into  con- 
sideration the  increased  value  of  the  land  in  consequence  of  the 
powers  conferred  on  the  Corporation  of  Manchester  by  the  Man- 
chester Corporation  Waterworks  Act,  1879."  That  is  the  point 
which  would,  amongst  these  points,  be  the  most  serious  legal 
objection  if  it  had  been  founded  upon  this  award.  It  then  states 
another  objection,  that  *'  He  has  taken  into  consideration  the  value 
of  the  land  to  the  Manchester  Corporation  " — that  is  another  form 
of  the  same  objection,  and  then  it  says  :  "  And  that  the  said  award 
is  ambiguous  and  uncertain,  and  does  not  sufficiently  declare  in 
respect  of  what  heads  of  claim  the  award  has  been  made." 

Those  are  in  fact  four  objections,  but  they  appear  to  be  reduced 
to  one,  because  the  rule  goes  on  to  say  :  "  Secondly  that  the 
arbitrator  has  improperly  valued  the  reservations  in  favour  of  the 
lord  of  the  manor  of  certain  mines,  minerals,  rights,  royalties,  and 
franchises  specified  in  an  indenture."  That  we  need  not  now  deal 
with  as  the  Attorney-General  has  not  insisted  upon  it,  and  Mr. 
Davey  has  abandoned  it.  I  do  not  think  anything  further  need  be 
said  on  that ;  and  therefore  the  principal  head  of  objection  is  taking 
into  consideration  the  enhanced  value  of  the  land  for  its  adapt- 
ability— that  IS  the  word  used  by  the  arbitrator — for  forming  a 
reservoir  or  collecting  and  impounding  water  usefully  for  the 
purpose  ;  and  he  has  taken  into  consideration  the  enhanced 
value  in  consequence  of  the  powers  conferred  on  the  Manchester 
Corporation. 

It  is  as  well  to  state  the  general  grounds  upon  which  courts  set 
aside  awards  of  arbitrators.  It  is  merely  using  proverbially  common 
language  to  say  awards  ought  not  to  be  set  aside  except  on  very  strong 
grounds  and  for  very  strong  reasons.  The  great  advantage  of  an 
arbitration  I  have  always  considered  is  in  the  finality  of  the  award, 
and  I  am  sure  at  the  present  day  one  would  not  if  one  could  help  it, 
and  was  not  legally  obliged  to  do  it,  lessen  the  security  which 
persons  have  who  submit  to  the  increased  expense  of  arbitrations 
by  removing  the  main  element  of  value  of  them  to  litigants  from 
their  finality.  You  have  an  arbitrator  who  decides  the  law  and  the 
facts.  You  have  not  got  a  series  of  motions  and  appeals,  interlo- 
cutory and  final — perhaps  not  even  finally  ending  when  there  is  a 
decision  in  the  House  of  Lords  because  on  certain  grounds  a  new 
trial  may  be  got.  I  do  not  think  it  would  be  desirable  to  increase 
the  uncertainty  or  the  enormous  expense  of  our  legal  system  by 
opening  up  any  new  ground  for  setting  aside  awards  other  than  those 
which  courts  have  previously  held  to  be  good. 

Now  I  do  not  pretend  to  give  an  exhaustive  catalogue  of  the 
grounds  upon  which  awards  are  set  aside,  but  they  are  very  few. 
One  of  the  grounds  on  which  courts  have  set  aside  awards  is  where 
the  award  is  bad  on  the  face  of  it ;  where  it  is  repugnant ;  where  it 
shows  in  itself  that  it  has  not  followed  the  law ;  or  for  any  other 
objection  which  may  appear  on  the  face  of  the  award.  Secondly, 
improper  conduct  in  the  arbitrator ;  when  he  has  refused  to  hear 
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evidence,  when  he  hears  one  side  in  the  absence  of  the  other,  or  any  Appendix. 

irregularity  which,  although  it  may  not  account  to  moral  wrong, 

or  justify  one  in  calling  the  award  a  corrupt  award,  yet  is  substantial 
and  is  improper  conduct  of  the  case  which  is  entrusted  to  him. 
Thirdly,  awardk  have  been  set  aside  where  there  has  been  a  mistake 
by  the  arbitrator  either  of  fact  or  law  which  he  himself  admits,  and 
when  the  court  has  before  them  evidence  coming  from  the  arbitra- 
tor that  he  himself  admits  he  has  made  a  mistake ;  and,  fourthly 
when  the  arbitrator  (and  that  is  the  only  one  that  can  apply  at  all 
to  this  case  as  far  as  I  think) — has  acted  ultra  vires — has  gone 
beyond  the  powers  which  are  conferred  upon  him.  If  that  can  be 
shown  to  a  court  by  appropriate  evidence,  they  will  set  aside  the 
award.  The  arbitrator  has  to  decide  upon  the  matters  submitted 
to  him,  and  not  upon  matters  which  he  may  think  desirable  to  settle 
in  relation  to  the  parties,  but  which  the  parties  agree  to  submit  to 
him,  which  the  law  has  not  thrown  upon  him.  I  think  those  four, 
ad  far  as  I  know,  are  all  the  grounds  on  which  courts  have  set 
aside  awards.  I  should  be  very  sorry  ever  to  say  that  I  had  given 
an  exhaustive  definition,  because  such  a  thing  is  almost  impractic- 
able in  legal  matters,  and  in  many  other  matters.  Those  are,  I 
think,  the  grounds.  The  only  one  of  those  that  can  apply  to  this 
case  is  the  latter  one,  that  the  arbitrator  has  acted  ultra  vires.  In 
other  words,  that  he  has  made  an  element  of  his  calculation  of  the 
value  of  this  land  that  which  legally  cannot  or  ought  not  to  be  an 
element  in  its  consideration,  namely,  the  enhanced  value  of  the 
land  on  account  of  its  capability  of  being  used  for  diverting  and 
impounding  water  or  of  being  converted  into  a  reservoir,  or  for  any 
useful  purpose  for  which  persons  would  pay  a  substantial  price.  It 
appears  to  me  that  that  in  itself  is  not  an  objection  to  the  award, 
and  that  the  arbitrator  ought  to  take  that  into  consideration.  If 
the  land  has  what  I  may  call  an  adventitious  value,  that  is  some- 
thing beyond  its  mere  agricultural  or  normal  value,  and  that  is  a 
marketable  value  in  this  sense,  that  persons  wishing,  for  a  purpose 
for  which  the  land  is  peculiarly  applicable,  to  purchase  that  land, 
would  give  a  higher  price  for  that  land,  then  the  arbitrator  has  a 
fair  right  to  take  that  into  consideration ;  it  is  a  matter  no  doubt 
contingent,  but  still  it  is  a  matter  which  is  not  to  be  ignored  or 
put  out  of  consideration  by  an  arbitrator.  Land  may  be  agricul- 
tural land,  but  it  may  be  so  near  a  town  that  it  is  tolerably  certain 
that  in  a  few  years  it  will  be  converted  into  building  land — quite 
certain  in  a  larger  number  of  years,  as  far  as  we  can  speak  of  any- 
thing in  the  future  being  certain — it  will  be  converted  into  building . 
ground.  It  is  quite  true  that  land  might  be  rightly  valued  at  more 
than  its  value  as  agricultural  land  if  the  land  had  any  other  capa- 
bilities for  railway,  canal,  or  irrigating  purposes,  or  for  waterworks, 
or  for  anything  else,  and  they  are  reasonable  and  fair  capabilities, 
not  far-fetched  hypothetical  capabilities  but  reasonably  fair 
contingencies.  Those  are  fair  things  to  be  considered  by  an 
arbitrator;  not  to  give  its  full  value  as  if  the  thing  in  prospect 
were  actually  accomplished,  but  to  give  the  enhanced  value — what 
it  would  sell  to  a  willing  purchaser  for  in  consequence  of  its  having 
these  additional  advantages.  I  cannot  agree  with  Mr.  Davey  that 
that  is  not  a  matter  which  should  be  taken  into  consideration.     I 
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Appendix,  have  some  difficulty  in  understanding  his  proposition,  that  if  one 
—  line  of  land  is  more  advantageous  for  railway  purposes  than  another 
that  that  land  ought  not  to  have  an  increased  value  as  regards  the 
other  on  account  of  its  value  for  railway  purposes  if  it  is  in  a  district 
where  there  is  a  great  probability  or  a  reasonable  lil&lihood  of  there 
being  a  railway  constructed.  It  is  quite  another  case  when  you 
come  to  the  second  head  of  objection  here,  namely,  the  particular 
value  which  the  land  is  to  one  of  the  parties  before  the  arbitrator. 
That  is  quite  another  ground.  But  supposing  the  general  value  is 
only  given,  if  this  land  was  probably  certain,  within  a  reasonable 
time,  to  be  used  for  certain  purposes  which  would  give  it  a  very 
much  enhanced  value,  that  is  a  matter  for  the  arbitrator  to  take 
into  consideration.  I  am  clearly  of  opinion  that  it  is,  and  that  the 
arbitrator  has  rightly  taken  that  matter  into  consideration. 

Then  comes  the  second  head  of  objection,  "  That  the  arbitrator 
has  taken  into  consideration  the  increased  value  of  the  land  in  con- 
sequence of  the  powers  conferred  on  the  Corporation  of  Manchester 
by  the  Manchester  Corporation  Waterworks  Act,  1879,  and  has 
taken  into  consideration  the  value  of  the  land  to  the  Manchester 
Corporation  where  used  for  the  purposes  of  carrying  out  the  objects 
of,  and  the  powers  conferred  by  the  said  Act."  That  would  be  a 
serious  objection  to  the  award,  and  a  fatal  one,  because,  as  far  as 
my  experience  goes,  it  has  been  the  invariable  practice  sanctioned 
by  the  courts  that  arbitrators  are  not  to  value  the  land  with  reference 
to  the  particular  purpose  for  which  it  is  required,  particularly  where 
the  matter  is  under  Parliamentary  powers  with  reference  to  what 
the  parties  who  are  taking  the  land  under  compulsory  powers  are 
obliged  by  their  necessities,  or  what  they  suppose  to  be  their  neces- 
sities, to  pay  for  it  there — that  it  is  to  be  excluded  from  consideration, 
and  the  only  way  it  can  or  ought  to  be  put  forward  at  all  is  as  a 
possible  illustration  of  the  probability  of  the  land  being  useful  for 
such  a  purpose.  You  must  not  look  at  the  particular  purpose  which 
the  defendants  in  the  case  before  the  arbitrator  are  going  to  put  land 
to  when  they  take  it  under  Parliamentary  powers  or  undertakings  for 
any  special  purpose,  but  you  may  possibly  use  it  as  an  illustration 
to  anticipate  or  to  answer  an  argument  that  the  schemes  thrown  out 
by  the  plaintiff  in  this  case  are  going  to  enhance  the  value  of  the  land 
are  not  visionary,  but  are  schemes  with  certain  probability  in  them. 
I  do  not  see  any  objection  to  that  being  used  as  an  argument.  This 
is  a  matter  of  fact.  Did  the  arbitrator  take  this  into  consideration  ? 
As  far  as  I  can  see  he  did  not,  at  all  events  his  award  is  perfectly 
.consistent  with  his  not  having  done  so,  and  I  cannot  set  aside  an 
award  merely  upon  some  possibility  or  guess  that  he  might  have 
done  something  wrong.  I  cannot  see  any  inconsistency  or  anything 
in  his  award  which  leads  me  to  the  necessary  conclusion  from  the 
language  he  has  used  to  show  that  he  did  take  this  into  considera- 
tion. With  regard  to  the  part  of  his  award  which  bears  on  the 
subject  and  which  has  been  a  good  deal  canvassed  by  the  counsel  at 
the  bar,  that  is  a  part  which  really  is  no  part  of  the  award  itself,  in 
one  sense  of  the  word — that  is  not  the  portion  of  the  award  which 
determines  the  price,  and  apportions  the  price,  but  it  is  the  explana- 
tion which  is  given  with  reference  to  this,  and  it  occurs  in  that  part 
of  the  award  which  incorporates  or  adds  to  the  previous  award  the 
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special  case.  The  arbitrator  says,  "  And  by  way  of  special  case  for  Appendix, 
the  opinion  of  the  High  Court  of  Justice  I  hereby  state  and  find  as 
facts  that  the  land  and  hereditaments  respectively  described  and 
comprised  in  the  said  claim  of  the  said  owner  have  by  themselves 
and  in  conjunction  with  other  adjoining  lands  a  natural  and  peculiar 
adaptation  for  the  collection,  diverting  and  impounding  of  water  and 
as  a  suitable  site  for  the  construction  of  a  reservoir."  Now  he  gives 
the  grounds,  or  rather  the  conclusions  which  he  has  come  to  in 
estimating  the  value  of  the  land,  '*  I  have  in  my  awards  and  deter- 
minations hereinbefore  contained  in  estimating  the  value  of  the  land 
taken  into  consideration  its  enhanced  value  by  reason  "—not  by 
reason  of  the  Manchester  scheme,  not  by  reason  of  anything  that  I 
can  see  connected  necessarily  with  the  Manchester  scheme,  but  **  by 
reason  of  the  water  that  may  be  collected  diverted  and  impounded 
upon  the  said  lands  and  hereditaments  of  the  said  owner  and  also 
by  reason  of  its  natural  and  peculiar  adaption  for  the  construction 
of  a  reservoir."  Now  that  alone  certainly  seems  a  fair  and  proper 
ground  for  an  arbitrator  to  take  into  consideration.  It  does  not  at 
all  apply  in  any  way  specifically  to  the  Manchester  scheme,  but  for 
any  purposes  the  parties  may  for  •  various  purposes  require  the 
impounding  of  the  water,  or  require  a  reservoir,  or  for  many  pur- 
poses no  doubt  useful  in  this  case,  it  might  be  for  supplying  water 
to  towns  more  or  less  large,  but  at  any  rate  they  may  require  it  for 
other  purposes,  and  all  he  says  is,  I  have  considered  that  as  enhancing 
the  normal  value  of  the  land,  because  the  land  is  capable  of  being  so 
used.  Of  course  an  arbitrator  cannot  give  it  both  ways.  If  he  gives 
the  enhanced  value  in  that  particular  he  must  deduct  the  agricultural 
value  of  the  ground  which  is  rendered  useless  for  agricultural  pur- 
poses by  water  which  is  impounded  and  made  to  flow  or  lie  over  it. 
That  he  has  done.  I  am  not  now  entering  on  the  rectitude  of  the 
values  given  by  the  witnesses,  but  that  is  done  by  the  witnesses, 
because  when  they  give  a  particular  value  for  the  land  they  deduct 
from  that  the  value  they  give  to  it  as  agricultural  land,  which  is, 
roughly  speaking,  somewhere  about  a  third  more.  It  does  not 
appear  that  the  arbitrator  adopted  their  views — ^it  is  clear  he  did  not. 
He  adopted  what  turned  out  to  be  some  mean  between  the  valuers 
for  the  plaintiff  and  the  valuers  for  the  defendants,  and  that  seems 
to  me  to  be  a  right  matter  for  consideration  in  itself,  and  there  is 
nothing  wrong  on  the  face  of  the  award  in  that  respect. 

Then  the  next  paragraph  tends  to  satisfy  my  mind  not  that  he 
did  take  iSto  consideration  the  Manchester  scheme,  but  rather  that 
he  excluded  it  from  his  mind,  because  he  says,  "  But  I  have  not 
allowed  for  or  included  any  sum  in  respect  of  the  enhanced  value  of 
the  land  by  reason  of  its  natural  and  peculiar  adaptation  in  con- 
junction with  other  adjoining  lands  for  the  collection  diverting  and 
impounding  of  water,  and  as  a  suitable  site  for  the  construction  of 
a  reservoir."  He  does  leave  a  question  to  the  court  upon  this,  but 
at  all  events  that  to  my  mind  tends  to  show  that  he  not  only  excludes 
the  Manchester  scheme,  but  he  excludes  every  scheme  which  would 
require  the  whole  of  the  lake  as  it  were,  or  a  large  quantity  of  water, 
so  that  the  plaintiffs  land  might  form  part  of  a  general  scheme  in 
conjunction  with  other  lands.  That,  he  says,  '*  I  have  not  found, 
but  if  it  is  to  be  taken  into  consideration  then  I  give  the  court  the 
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Appendix.  Bum  I  should  give  for  it.'*  That  in  my  mind  tends  to  show  that  so 
far  from  including  the  Manchester  scheme  he  excludes  it. 

But  then  it  is  said  it  could  not  be  of  any  value  to  the  plaintiff 
herself  without  the  other  lands,  because  it  does  not  surround 
the  lake.  It  could  not  make  a  larger  lake  than  the  lake  itself ;  and, 
though  a  portion  of  it  extends  to  somewhere  about  two-thirds  of  the 
lake  (that  is  only  an  assertion  of  counsel,  because  we  have  not  had 
our  attention  called  to  any  evidence  on  the  subject),  that  could  not 
of  itself  be  useful.  I  do  not  know  that.  There  is  nothing  in 
the  evidence  to  show  that  a  long  strip  of  ground  adjoining  the  lake 
might  not  be  useful  for  a  reservoir,  even  if  the  plaintiff  had  no  other 
land.  And  in  the  same  degree  of  the  pieces  at  the  end — the  other 
more  detached  pieces  would  be  of  comparatively  little  use.  That  is 
a  matter,  no  doubt,  which  the  arbitrator  considered.  It  is  said  the 
witnesses  have  given  evidence  and  put  it  at  so  much  an  acre; 
therefore,  we  must  assume  that  the  arbitrator  valued  the  land,  some 
of  which  did  not  abut  on  the  lake  at  all,  some  being  some  distance 
off,  at  the  same  value  for  impounding  water  as  if  the  land  touched 
the  water — formed,  in  fact,  the  margin  of  the  water.  I  do  not  see 
why  we  should  assume  that  at  all.  The  arbitrator  was  a  land 
surveyor,  and  you  could  not  choose  a  man  as  an  arbitrator  in  a  case 
of  this  sort  who  was  not  a  man  of  considerable  experience.  He 
went  twice,  and  made  what  was  a  perfectly  careful  investigation  of 
the  land,  and  I  have  no  reason  to  suppose,  because  the  witnesses 
put  down  a  general  sum  as  their  calculation,  being  so  much  per 
acre,  that  he  gave  the  same  value  to  the  pieces  that  could  not 
positively  be  used,  and  could  not  positively  enhance  the  value  of  the 
land  for  reservoir  purposes,  as  he  gave  to  those  pieces  which  would 
be  immediately  available — it  would  be  supposing  that  he  would  be 
totally  unfit  to  sit  as  arbitrator,  or  to  carry  on  his  business  of  a  land 
surveyor.  I  have  nothing  to  show  me  that  he  did  that,  and  I 
cannot  assume  it.  I  assume,  in  fact,  just  the  reverse.  I  assume 
he  did  value  each  piece  according  to  its  particular  capabilities,  and 
when  the  land  was  not  enhanced  by  its  capability  of  being  turned 
into  an  impounding  place  or  reservoir,  he  did  not  put  any  increased 
value  on  that  portion,  but  I  assume  that  he  acted  with  ordinary  com- 
mon sense,  or  something  less  than  ordinary  common  sense.  Unless  he 
was  perfectly  ignorant  he  must  have  assessed  the  value  of  the  land 
in  a  reasonable  way,  and  there  is  nothing  to  show  me  that  he 
did  not. 

Now  some  passages  have  been  cited  to  us  where  ttfe  learned 
counsel  for  the  claimant,  Mr.  Mclntyre,  no  doubt,  made  use  of  the 
Manchester  scheme,  and  I  have  not  the  slightest  doubt  that 
Mr.  Mclntyre  did  not  at  all  conceal  from  the  arbitrator  the  fact 
of  this  large  scheme  of  the  Manchester  works.  But  if  we  were  to 
set  aside  an  award  because  counsel  avail  themselves  of  what  they 
think  may  be  a  taking  argument  with  the  judge,  I  do  not  suppose 
any  award  could  stand,  and  I  hardly  know  how  counsel  could 
conduct  their  case,  because  they  would  run  the  risk,  if  they  put 
their  client's  case  in  a  highly  favourable  way,  of  destroying  the 
award  made  in  their  favour,  because  they  used  some  argument 
which  the  court,  when  the  case  came  before  it,  considered  fallacious. 
In  other  words,  we  should  have  a  sort  of  special  pleading  investiga- 
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tion  of  language  used  by  counsel  in  opening  a  case  to  a  jury,  or  an   Appendix* 

arbitrator  in  every  case  that  we  come  to  consider.     I  do  not  mean         

to  say  there  are  not  cases  in  which  we  should  have  to  take  into 
consideration  the  language  of  counsel.  There  are  extreme  cases  in 
every  line  of  case ;  but  merely  because  Mr.  Mclntyre  made  the 
most  of  the  Manchester  Corporation  scheme,  that  is  not  a  ground 
upon  which  we  can  set  aside  the  award.  Mr.  Mclntyre  does  very 
carefully  (and,  I  think,  every  passage  has  been  cited),  though  he 
talks  about  the  Manchester  scheme,  always  add  the  words  that  the 
water  is  equally  convenient,  or  very  convenient,  for  other  places 
besides  Manchester.  But  the  arbitrator  himself,  and  that  is  the 
only  passage  I  will  cite  from  this  report,  seems  to  put  the  matter 
upon  the  right  ground,  because,  when  after  Manchester  has  been 
mentioned,  and  when  this  point  of  enhanced  value  is  being  argued, 
he  says  this  :  **I  apprehend  the  argument  is  that  where  an  owner 
has  an  area  of  land,  which  from  natural  circumstances  and  character 
is  peculiarly  suited  to  a  particular  purpose,  that  it  is  an  element  in 
the  value,  and  is  a  matter  for  consideration  how  far  it  should  enter 
into  the  compensation.  If  we  take  two  properties,  each  of  them 
capable  of  being  made  into  a  reservoir,  but  one  is,  by  natural 
circumstances,  and  by  a  peculiar  fitness  of  position  and  character, 
capable  of  being  made  into  a  reservoir  at  less  expense,  and  the  other 
at  greater  expense,  then  the  question  is,  is  it  an  element  which 
would  form  part  of  the  compensation  which  the  landowner  would  be 
entitled  to  receive  ?  "  He  does  not  give  any  opinion  here  upon  that, 
but  he  does  say  afterwards  in  the  award,  that  he  has  taien  into 
consideration  the  enhanced  value.  It  appears  to  me  as  he  has  put 
it  here  it  is  perfectly  fair.  He  says  nothing  about  the  Manchester 
case,  but  really  supposing  it  to  be  a  property,  which,  by  natural 
circumstances  and  peculiar  fitness  of  position  and  character,  is 
capable  of  being  made  into  a  reservoir,  that  seems  quite  a  right 
observation,  and  he  really  himself  put  the  argument  as  to  that 
portion  of  it  which  he  ought  to  have  taken  as  an  arbitrator,  and 
which  was  a  fair  and  legitimate  subject  for  his  consideration.  How . 
much  he  should  give  for  that  was  a  matter  for  him.  What  pro- 
portion of  this  contingent  value  he  should  give  was  a  matter  he  must 
deduce  from  the  witnesses,  his  observation  of  the  ground,  and  his 
own  general  knowledge  of  the  capabilities  of  the  localities,  and  their 
surrounding  neighbourhood.  It  seems  to  me,  therefore,  from  this 
award,  and  the  expression  I  have  just  quoted  from  the  notes  when 
this  argument  was  presented  to  him,  that  he  took  the  right  ground. 
There  is  not  a  single  fact  stated  from  the  shorthand  writer's  notes 
to  show  me  that  the  arbitrator  did  that  which  he  ought  not  to  have 
done,  namely,  based  his  valuation  upon  the  particular  circumstances 
and  particular  price  which  the  Manchester  Corporation  might  be 
interested  to  pay  for  this  compulsory  sale.  I  think,  therefore,  that 
fails.  Of  course,  if  I  were  to  meet  all  the  arguments  of  counsel 
I  should  occupy  an  unreasonable  time,  but  that  meets  the  two 
objections — the  first  and  second  objection — the  second  one  being 
the  formidable  one,  if  made  out,  but  it  is  not  made  out. 

Upon  the  first  of  those  objections  we  heard  at  some  length 
Sir  Henry  James  as  to  whether  we  could  go  into  it  or  not,  that 
is  to  say,  whether  we  could  inquire  into  counsel's  speeches,  evidence, 
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Appendix,  and  matters  which  took  place  before  an  arbitrator,  and  look  at  the 
shorthand  writer's  notes  of  evidence  for  the  purpose  of  setting  aside 
an  award.  My  opinion  certainly  was,  as  I  said  to  the  Attorney- 
General  at  the  time,  that  we  could  not  certainly  as  a  general  rule, 
and  I  believe  my  brother  Stephen  expressed  his  view  to  the  same 
effect,  but  we  need  not  decide  that  question  here,  because  we 
thought  it  better,  and  that  it  might  possibly  save  expense  in  the 
end  to  the  parties  if  we  heard  de  bene  esse,  so  to  speak,  what  had  to 
be  said.  I  am  of  opinion  that,  having  allowed  the  Attorney-General 
and  Mr.  Davey  to  go  into  this  evidence — to  enter  at  full  upon  the 
matter — they  have  not  shown  any  grounds  upon  which  this  award 
could  be  set  aside,  therefore  I  need  not  give  judgment  on  that,  as  to 
whether  we  ought  to  have  heard  this  evidence  as  we  have  done. 
In  my  opinion  the  materials  are  insufficient  to  set  aside  this 
award. 

Then  comes  the  further  objection,  **  The  said  award  is  ambiguous 
and  uncertain  and  does  not  sufficiently  declare  in  respect  of  what 
heads  of  claim  the  award  has  been  made."  I  cannot  find  out  any 
substantial  ambiguity  in  this  award — I  mean  reading  it  as  it  should 
be  read,  with  a  willing  mind,  to  use  the  expression  of  Mr.  Justice 
Maule,  that  is,  with  a  mind  desirous  of  understanding  what  it 
means  and  not  misunderstanding  what  it  means.  I  have  no  diffi- 
culty at  all  in  ascertaining  the  meaning  of  this  arbitrator.  No 
doubt  there  is  a  grammatical  error  in  one  part  of  it;  a  word  is 
omitted  or  a  word  is  used  in  perhaps  not  strictly  the  correct  sense, 
but  I  have  no  difficulty  in  ascertaining  what  he  means.  He  says  : 
**  I  hereby  state  and  find  as  facts  that  the  lands,"  etc.,  "  have 
by  themselves  and  in  conjunction  with  other  adjoining  lands  a 
natural  and  peculiar  adaptation  for  collecting,  diverting,  and  im- 
pounding of  water."  That  word  may  be  incorrect,  because  the  lands 
do  not  adapt  themselves,  and  the  word  would  not  be  quite  accurate. 
It  would  have  been  better  if  he  had  used  the  word  **  adaptability  " 
instead  of  *'  adaptation,"  but  it  is  impossible  to  misunderstand  what 
he  meant — that  they  are  capable  of  being  adapted. 

Another  objection  was :  **  And  as  a  suitable  site  for  the  con- 
struction of  a  reservoir  " — they  are  capable  of  being  adapted  as 
a  suitable  site.  No  doubt  there  is  an  ellipsis,  and  it  is  not  strict 
grammar.  It  does  not  say,  and  valuable  as  a  suitable  site,  or 
adaptable  as  a  suitable  site, — some  such  word  is  wanted,  or  you 
want  another  word  before  it  to  carry  on  the  second  branch  of 
the  sentence ;  but  it  is  clear  to  anybody  who  does  not  strain  his 
mind  to  make  objections,  and  to  find  out  whether  the  matter  is 
unintelligible,  because  there  is  something  which  grammatically 
is  not  quite  correctly  expressed.  If  we  were  to  upset  awards  on 
that  ground,  then  it  would  be  no  use  for  parties  to  go  to  arbitration 
at  all.  In  my  opinion,  there  is  no  ambiguity  in  the  fair  sense 
of  the  word,  that  is  to  say,  there  is  nothing  which  to  a  willing  and 
intelligent  mind,  is  not  perfectly  plain  on  the  face  of  this  award,  and 
that  there  is  no  such  ambiguity,  nor  is  there  any  ambiguity  in  the 
claim  set  out,  because  this  very  claim  is  part  of  the  general  claim  as 
to  the  value  of  the  land.  It  is  not  specially  mentioned  in  the  notice 
to  treat,  but  if  you  were  to  do  that  you  would  not  clear  up  the 
things,  but  you  would  make  them  such  complex  legal  documents 
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that  we  should  have  a  j/reat  many  more  applications  to  set  aside  Appendix. 

awards   than    we  have   now  if  you  were  to  have  the  notices  all         

written  as  you  would  a  deed  or  a  document  of  that  sort.  I  do  not 
think  its  ambiguity  would  be  increased,  and  the  power  of  objecting 
to  it  would  be  very  much  increased  indeed. 

Then  the  last  objection.  I  have  already  adverted  to  the  reserva- 
tions in  favour  of  the  lord  of  the  manor.  Mr.  Davey  has  abandoned 
that.  Supposing  his  finding  is  wrong  upon  that,  that  is  no  ground 
for  setting  aside  this  award. 

Therefore,  on  all  these  grounds,  I  am  of  opinion  that  nothing 
has  been  shown  to  me  to  satisfy  me  that  this  award  ought  to  be  set 
aside ;  and,  as  I  said  before,  I  am  of  opinion  in  order  to  set  aside  an 
award  there  should  be  a  strong  case.  In  this  case  I  am  of  opinion 
that  no  such  case  has  been  made  out,  and,  therefore,  the  rule  must 
be  discharged. 

Stephen,  J. — I  am  of  the  same  opinion,  and  I  agree  so  entirely 
with  all  that  has  been  said  by  my  brother  Grove  that  I  should 
have  expressed  my  own  views  on  the  subject  very  shortly  indeed 
were  it  not  that  the  case  has  occupied  a  very  considerable  time, 
namely,  a  day  and  a  half ;  but  I  think  that  very  large  part  of  that 
time  has  been  spent  in  debating  matters  which  have  ultimately 
resolved  themselves  into  a  small  compass.  In  the  first  place, 
there  was  a  very  great  debate  as  to  whether  the  Attorney-General 
should  be  allowed  to  go  into  all  that  took  place  before  the  arbi- 
trator with  a  view  of  showing  that  the  arbitrator  had  in  fact  taken 
into  his  consideration,  in  the  matter  of  awarding  damages,  things 
which  he  ought  not  to  have  taken  into  consideration.  We  per- 
mitted him  to  do  so  because  we  thought,  upon  the  whole,  it  was  the 
safer  and  more  advantageous  course  to  take  for  the  parties. 
Whether  we  were  strictly  justified  in  what  we  did,  according  to 
law,  I  need  not  decide,  but  I  only  say  that  I  think  the  decision 
which  we  have  now  given  is  not  to  be  taken  as  a  precedent  tending 
to  show  that  such  an  inquiry  is  proper.  The  fact  is,  that  each  case 
stands  upon  its  own  circumstances,  that  it  is  simply  impossible  to 
lay  down  general  rules  as  to  how  far  you  can  and  how  far  you 
cannot  go  in  inquiring  into  what  passed  before  an  arbitrator. 
There  can  be  no  doubt  that  a  case  might  be  imagined,  in  which  the 
award  might  be  perfectly  good  on  the  face  of  it,  and  in  which, 
nevertheless,  it  might  be  proved,  so  as  to  leave  no  substantial 
doubt  on  the  subject,  that  the  whole  arbitration  had  been  con- 
ducted on  a  false  basis — that  matters  had  been  introduced  which 
ought  not  to  have  been  introduced,  and  that  damages  had  been 
given  in  respect  of  things  which  were  not  properly  before  the 
arbitrator.  There  are  one  or  two  cases  in  the  books  to  which 
our  attention  has  been  fully  called,  in  which  inquiries  of  that  kind 
were  undertaken  with  various  results. 

I  think,  however,  that  having  heard  all  that  could  be  said  upon 
the  subject,  first  by  the  Attorney-General  and  next  by  Mr.  Davey, 
I  have  as  little  hesitation  as  my  brother  Grove  in  coming  to  the 
conclusion  that  the  corporation  have  shown  no  cause  which  would 
justify  us  in  setting  aside  this  award,  and  that  they  have  entirely 
failed  to  prove  that  the  award  does  in  fact  award  compensation  in 
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Appendix,  respect  of  any  matter  for  which  compensation  ought  not  to  have 

been  awarded,  or  that  the  controversy  before  the  arbitrator  was 

conducted  in  a  way  in  which  it  ought  not  to  have  been  conducted. 

The  argument  by  which  the  Attorney-General  sought  to  prove  his 
case  was  so  refined  and  so  elaborate,  and  involved  so  long  a  series 
of  steps  that  the  mere  intricacy  of  the  argument  appeared  to  me  to 
afford  an  uncertainty  to  it.  The  argument  was  something  of  this 
kind :  Look  at  what  Mr.  Mclntyre  said  when  he  opened  the  evidence 
before  the  arbitrator ;  then  look  at  what  the  witnesses  said  to  the 
arbitrator ;  then  look  at  the  value  which  was  put  upon  the  different 
matters  upon  which  the  arbitrator  adjudicated ;  then  look  again  at 
some  of  the  expressions  in  the  award,  and  if  you  put  the  first  three 
things  together,  one  after  the  other,  and  construe  what  the  arbitrator 
said  by  something  which  Mr.  Mclntyre  inferred  from  something 
which  the  witnesses  stated  which  is  to  be  construed  in  reference  to 
a  case  whioh  Mr.  Mclntyre  opened,  and  when  you  have  put  all  that 
together  you  will  see  that  it  was  morally  impossible  that  he  could 
have  given  so  large  a  sum  as  he  did  give  unless  he  had  taken  into 
account  something  which  he  ought  not  to  have  taken  into  account ; 
and,  moreover,  when  you  look  at  all  these  various  matters  over 
again  for  another  purpose,  you  will  be  able  to  form  an  opinion  as  to 
what  this  forbidden  thing  was  which  he  introduced  into  his  award, 
and  so  rendered  it  void.  That,  I  say,  is  something  far  too  elaborate 
an  argument  in  a  matter  of  this  kind.  If  such  arguments  were 
admitted  you  would  have  a  motion  for  a  new  trial  substantially 
upon  every  award  which  did  not  give  satisfaction  to  both  parties — 
in  other  words  upon  every  award.  The  thing  which  it  is  impossible 
not  to  see,  having  heard  the  case  argued  from  beginning  to  end,  the 
plain  truth  is  simply  this,  the  arbitrator  did  award  to  the  Countess 
Ossalinsky  a  very  large  sum  of  money — a  sum  of  money  consider- 
ably larger  than  anything  that  her  opponents  conceded  she  ought  to 
have — considerably  less  than  those  which  her  more  enthusiastic 
witnesses  considered  to  be  her  due.  In  fact,  he  took  something 
which  may  be  described  roughly  as  a  kind  of  mean  between  the 
highest  that  was  claimed  for  her  by  Mr.  Mclntyre's  witnesses  and 
the  highest  that  was  conceded  to  her  by  the  Attorney-General's 
witnesses :  it  came  in  practice  to  something  very  much  like  that. 
Now,  I  do  not  say  a  word  about  that*.  It  is  extremely  natural  that 
the  corporation  of  Manchester  should  not  like  it.  It  is  extremely 
natural  that  they  should  use  every  means  in  their  power  to  set 
it  aside ;  but  what  they  really  and  truly  want  is  to  get  what  they 
consider  an  exorbitant  award  set  aside ;  and  the  reasons  which  they 
have  given  to  have  it  set  aside  are  all  it  seems  to  me  a  variety  of 
subtleties  by  which  they  try  to  call  in  question  that  which  it  is  a 
characteristic  feature  of  arbitrators  to  exclude  from  question.  That 
is  the  way  in  which  the  matter  struck  my  mind.  I  do  not  say  one 
word  as  to  the  propriety  of  the  award — neither  for  it  nor  against  it. 
All  I  say  is  that  on  the  face  of  it,  it  is  a  regidar  award,  and  as  far 
as  we  have  thought  it  right  to  inquire  into  what  passed  before  the 
arbitrator — it  must  be  observed  we  have  shut  out  absolutely  nothing 
that  the  parties  could  be  desirous  of  bringing  before  us — I  fail  to  see 
that  there  has  been  any  such  improper  conduct  or  misconception  of 
his  duties  proved  on  the  part  of  the  arbitrator  as  would  be  a  ground 
for  setting  aside  the  award. 
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The  case  is  one  of  a  large  amonnt  and  of  some  importance  on  Appendix. 

other  grounds,  and  although  my  brother  Grove  has  stated  his  views,        

and  although  I  have  stated  my  own  agreement  with  them,  I  will, 
tievertheless,  very  shortly  indeed,  notice  the  different  objections 
which  have  been  made  to  this  award,  and  the  different  grounds  upon 
which  those  objections  appear  to  me  to  fail. 

The  first  objection  is:  ''That  the  arbitrator  in  his  award  and 
determinations  in  the  award  contained  has  in  estimating  the  value 
of  the  land  improperly  taken  into  consideration  its  enhanced  value, 
or  alleged  enhanced  value,  by  reason  of  the  water  that  may  be 
collected,  diverted,  and  impounded  upon  the  said  land,  and  also  by 
reason  of  its  natural  and  peculiar  adaptation  for  the  construction  of 
a  reservoir."  Now,  leaving  out  the  word  **  improperly  *' — that  he 
did  do  that  which  is  here  described  as  an  improper  taking  into 
consideration  is  undoubtedly  true,  because  those  words  are  copied 
out  of  part  of  the  award,  but  for  the  reasons  which  have  been  given 
by  my  brother  Grove  I  think  in  doing  so  he  did  his  duty.  What  I 
understand  him  to  have  said  is  this :  The  natural  construction  of 
this  ground,  a  large  part  of  which  is  owned  by  the  claimant  in  this 
case,  is  extremely  peculiar,  it  presents  features  so  favourable  for 
making  a  reservoir  that  they  may  be  called  almost  unique,  and  that 
has  been  likened  to  a  great  number  of  things  in  the  course  of  the 
argument.  The  commonest,  and  perhaps  the  fairest,  illustration 
that  may  be  taken  may  be  this — it  is  like  the  common  case  of 
building  land.  There  is  land  on  which  buildings  may  be  raised— it 
is  an  every  day  practice — here  is  land  which  is  suited  for  building ; 
here  is  a  railway  near  it ;  it  is  the  intention  of  the  railway  company 
to  put  a  station  in  the  immediate  neighbourhood  which  will  enable 
people  to  build  villas  upon  this  land.  Now,  land  so  situated  un- 
doubtedly derives  a  considerably  increased  value  from  these  circum- 
stances, and  if  any  person  wishes  to  take  that  land,  or  say,  if 
another  railway  company  wishes  to  come  in  and  cut  across  it,  no 
doubt  they  would  have  to  pay,  not  the  agricultural  value  of  the  land, 
but  they  would  have  to  consider  the  value  of  the  land  as  building 
land,  and  also  have  to  consider  how  its  value  as  building  land  would 
be  affected  by  the  intention  of  the  railway  company  to  make  a 
junction  or  to  build  a  station  in  the  neighbourhood.  As  to  this 
particular  piece  of  land,  I  will  not  say  it  is  unique,  but  it  is  very 
nearly  unique ;  it  is  one  of  the  small  number  of  places  which  is 
capable  of  being  made  into  a  reservoir  which  would  supply  any 
towns  with  which  they  might  be  connected.  We  all  know  that 
Thirlmere  lies  very  high — perhaps  I  have  no  right  to  import  my  own 
knowledge  of  the  country  into  it,  but  I  think  it  would  not  be  very 
much  less  than  800  or  900  feet  above  the  sea  level — the  top  of  the 
water — and  with  a  large  quantity  of  water  at  that  level  you  might 
carry  it  to  very  nearly  any  large  town  in  England,  that  being  so  it 
seems  to  me  quite  absurd  to  say  that  there  is  not  a  special  value 
attaching  to  that  particular  matter,  or  to  say  that  the  Countess  who 
owns  a  part  of  it  should  not  be  compensated  on  that  footing.  No 
doubt  it  has  been  pointed  out  very  fully  by  the  Attorney-General 
and  by  Mr.  Horace  Davey,  that  her  land  alone  might  not,  or  probably 
would  not,  make  a  reservoir,  because  it  does  not  go  all  round  the 
lake,  and  because  parts  of  the  land  are  scattered  about.  No  doubt 
that  is  perfectly  true,  but  then  at  the  same  time  it  contributes  to  it, 
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Appendix,  it  is  absolutely  essential  to  a  reservoir,  and  no  reservoir  could  be 
made  in  those  parts  without  taking  her  land  any  more  than  a 
reservoir  could  be  made  on  her  land  without  taking  the  land  of 
other  persons  in  the  neighbourhood.  But  when  you  come  to  con- 
sider the  value  of  the  land  you  have  to  take,  you  must  assume  that 
people  will  act  in  the  usual  way,  and  no  doubt  whenever  any  reser- 
voir is  made  at  Thirlmere  it  would  be  made  under  parliamentary 
powers,  which  would  be  applied  for  by  the  persons  who  were 
desirous  of  making  the  reservoir,  and  that  whether  the  water 
travelled  northwards  down  to  Keswick  in  that  direction,  or  whether 
it  travelled  southwards  in  tunnels  and  so  on  to  Manchester,  or 
wherever  it  was  wanted  to  go — wherever  it  might  be  wanted  to  go, 
and  under  whatever  circumstances  Thirlmere  might  be  turned  into 
a  reservoir;  it  would  be  absolutely  necessary  that  the  Ck)untess 
Ossalinsky's  land  should  be  taken,  and  it  seems  to  me  it  would  be 
altogether  improper  to  deprive  her  of  the  benefit  derived  from  that 
circumstance.  I  think  that  is  all  the  arbitrator  is  alleged  to  have 
done  in  this  objection,  and  all  that  he  is  shown  to  have  done  from 
an  examination  of  the  award. 

Then  it  goes  on  to  say,  '*That  the  arbitrator  has  taken  into 
consideration  the  increased  value  of  the  land  in  consequence  of  the 
powers  conferred  on  the  Corporation  of  Manchester  by  the  Manchester 
Corporation  Waterworks  Act,  1879,  and  has  taken  into  consideration 
the  value  of  the  land  to  the  Manchester  Corporation  where  used  for 
the  purposes  of  carrying  out  the  object  of  and  powers  conferred  by 
the  said  Act."  Those  two  objections  are  the  same  presented  in 
slightly  different  forms.  If  they  could  be  made  out  I  think  the 
award  would  be  bad.  Much  was  said,  and  many  illustrations  were 
suggested,  and  many  discussions  took  place  on  this  subject,  but  they 
all  appear  to  me  to  come  ultimately  into  a  very  small  compass 
indeed,  which  may  be  stated  thus:  When  a  railway  company,  or 
any  other  person  who  takes  land  under  compulsory  power,  is  to  pay 
for  that  land,  you  are  not  to  make  them,  as  it  were,  buy  it  from 
themselves ;  you  are  not  to  take  the  value  which,  in  their  hands,  it 
would  acquire,  and  make  them  pay  for  it  as  if  they  had  no  com- 
pulsory power.  That  seems  to  rest  upon  a  basis  of  perfect  good 
sense,  because,  if  you  were,  there  would  be  really  no  value  in  those 
compulsory  powers  at  all ;  but  I  do  not  see  that  the  award  does  so, 
and  I  do  see,  on  the  contrary,  that  the  award  distinctly  says,  in  the 
plainest  language  which  the  arbitrator  can  use,  that  he  avoided 
doing  so,  and  did  not  do  so.  He  says,  *'  I  have  in  my  awards  and 
determinations  hereinbefore  contained  in  estimating  the  value  of  the 
land  taken  into  consideration  its  enhanced  value  by  reason  of  the 
water  that  may  be  collected,  diverted,  and  impounded  upon  the  said 
lands  and  hereditaments  of  the  said  owner  and  also  by  reason  of  its 
natural  and  peculiar  adaptation  for  the  construction  of  a  reservoir 
but  I  have  not  allowed  for  or  included  any  sum  in  respect  of  the 
enhanced  value  of  the  land  by  reason  of  its  natural  and  peculiar 
adaptation  in  conjunction  with  other  adjoining  lands  "  for  those 
purposes.  I  think  when  that  is  read  in  connection  with  the  evidence 
which  has  been  adduced,  and  upon  which  the  Attorney-General  and 
Mr.  Horace  Davey  commented,  to  my  mind  it  seems  to  me  clear 
that  what  he  tried  to  do  was  to  put  a  value  on  the  land,  having 
regard  to  its  fitness  for  the  purpose  of  a  reservoir,  but  not  having 
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regard  either  to  the  adjoining  lands,  which  had  advantages  of  their  Appendix, 
own,  or  to  value  attached  to  it  by  the  Manchester  scheme.  He 
seems  to  me  to  have  done  what  he  could  to  avoid  making  the 
Manchester  people  buy  their  own  improvements,  and  that  is  really 
what  it  comes  to  ;  at  all  events,  putting  it  at  the  lowest,  I  do  not  see 
the  very  sipallest  shadow  of  proof  that  he  did  not  do  so  ;  I  see  that 
there  was  evidence  before  him  from  which  he  might  draw  practically 
any  inference  which  he  liked.  I  see  that  he  states  in  his  award 
what  the  inferences  are  he  did  draw,  and  although  the  Attorney- 
General  and  Mr.  Davey  argued  long  and  elaborately,  and  pressed  us 
hard  to  say  that  in  point  of  fact  he  had  drawn  the  inference  which 
he  repudiated,  and  that  in  point  of  fact  he  had  done  what  he  tried 
hard  not  to  do,  I  cannot  follow  that  argument,  and  find  as  a  fact 
that  he  did  do  so. 

Therefore,  on  the  whole  I  say,  those  two  things  are  not  made  out. 
What  is  really  made  out  is  simply  this  :  That  he  gave  a  very  large 
sum  by  way  of  compensation,  and  without  any  arithmetical  proof 
that  he  must  have  adopted  a  certain  estimate — in  the  face  of 
arithmetical  proof  that  he  did  not  adopt  those  estimates  still  we  are 
told  we  must  not  suppose  he  drew  an  inference  which  he  repudiates, 
because  that  inference  can  be  logically  justified  on  no  other  ground. 
I  do  not  think  it  would  be  right  to  draw  such  an  inference  as  that. 
That  disposes  of  the  second  and  third  of  those  objections. 

Then  comes  the  ambiguity  and  uncertainty  of  the  award,  and  I 
must  say  with  regard  to  that  I  do  not  think  I  need  add  anything  to 
what  has  been  said  by  my  brother  Gkove.  There  is  a  little 
confusion  or  bad  grammar,  and  I  rather  suspect,  myself,  there  is  a 
word  or  two  left  out  there,  but  that  is  all  that  I  can  see  in  the 
matter.     It  would  be  trivial  to  insist  on  that. 

Then,  Mr.  Davey  also  argued  at  some  length  that  the  plan  was 
part  of  the  award,  and  where  as  the  award  says  that  this  land  has  a 
natural  and  peculiar  adaptation  for  the  construction  of  a  reservoir, 
if  you  look  at  the  plan  the  plan  will  show  that  the  land  by  itself  has 
no  such  natural  adaptation  for  the  purpose  of  a  reservoir,  because  it 
does  not  go  all  round  the  lake.  I  think  that  is  importing  a  kind  of 
literality  into  the  construction  of  a  document  of  this  kind  which  is 
to  be  deprecated,  and  which  I  should  rather  describe  as  doing  one's 
best  to  misunderstand  it  instead  of  doing  one's  best  to  understand  it. 
I  think  it  is  obvious  what  he  means.  He  means  this  land  is  adapted 
for  the  purpose  of  a  reservoir  in  this  way,  that  by  means  of  it 
anybody  who  got  possession  of  other  land  would  be  able  to  construct 
a  reservoir  at  very  little  expense,  and  that  without  it  no  reservoir 
could  be  constructed,  and  that  therefore,  it  is  specially  adapted  for 
the  construction  of  a  reservoir,  although  by  itself  it  would  not 
constitute  a  reservoir. 

The  last  matter  about  the  reservations  was  given  up  by  Mr.  Davey 
and  also  by  the  Attorney-General. 

The  result  is  that  I  agree  with  my  brother  Grove  that  this  rule 
mast  be  discharged,  with  costs. 

Mr.  Mclntyre. — Your  lordship  will  give  us  the  costs  ? 

Gbovb,  J. — The  rule  is  discharged  with  costs. 
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AinMndix. 

^  IN  RE  RIDDELL    AND    THE    NEWCASTLE    AND 

GATESHEAD  WATEK  COMPANY. 

December  13th,  1878. 

Land  taken  for  Bebebvoir — ^Compensation  Wateb — 
Special  Adaptability. 

In  this  case  the  amount  of  compensation  to  be  paid  to  Mr.  Biddell 
by  the  company  had  been  referred  to  the  late  Mr.  John  Clutton. 
Th6  land  taken,  of  which  Mr.  Riddell  was  the  tenant  for  life,  was 
authorised  to  be  taken  by  the  Water  Companies  Acts  of  1876  and 
1877,  for  the  purpose  of  making  three  Swinburn  and  Coltcragg 
reservoirs  and  other  works.  Mr.  Clutton,  by  his  award,  determined 
the  amount  of  the  purchase-money  to  be  paid  by  the  company  to 
the  owner  for  the  purchase  of  the  lands,  easements  and  premises 
required  to  be  purchased  and  taken  by  the  company,  and  the  com- 
pensation for  the  damage  that  might  be  sustained  by  Mr.  Kiddell  by 
the  execution  of  the  works.  The  award  ran  as  follows :  **  As  part  of 
the  compensation  for  the  damages  which  Mr.  Biddell  would  sustain 
by  the  execution  of  the  works  already  mentioned,  Mr.  Biddell 
claimed  before  me  a  large  sum  for  the  water  which  the  company 
could  divert  and  impound  by  the  said  works,  and  in  the  before- 
mentioned  sura  of  £17,600  I  have  not  included  any  sum  for  such 
claim,  it  being  contended  by  the  company  that  I  was  precluded 
from  so  doing  by  reason  of  the  seventh  sub-section  of  the  ninth 
section  of  the  Act  of  1877,  but  if  the  court  shall  be  of  opinion  that 
this  section  is  not  a  bar  to  the  said  claim,  I  award  the  amount  of 
£5,000,  which  sum  I  award  in  addition  to  the  before-mentioned  sum 
of  £17,600." 

The  section  referred  to  provided  that,  for  the  protection  of  Mr. 
Biddell,  the  company  should  be  bound  to  discharge  every  day  not 
less  than  200,000  gallons  of  water  into  a  stream  called  the  Dry 
Bum,  below  the  site  of  the  little  Swinburn  reservoir,  and  the 
seventh  sub-section  provided  that  such  water  should  be  taken  as 
part  compensation  for  all  water  which  the  company  could  collect, 
divert  and  impound  by  the  works  authorised  by  the  Acts. 

We  print  below  the  judgments  of  Mbllor  and  Manisty,  JJ.,  and 
also  the  judgments  in  the  Court  of  Appeal,  from  the  shorthand  notes 
of  Messrs.  Walsh  &  Sons,  17,  Parliament  Street,  Westminster. 

In  the  Matter  op  an  Arbftration  between  John  Gifford 

Biddell 

AND 

The  Newcastle  and  Gateshead  Water  Company. 

Judgment. 

Mr.  Justice  Mellor. — In  the  case  I  have  looked  at  the  papers 
since  the  last  sitting  of  the  court  and  have  come  to  the  conclusion 
that  the  arbitrator  in  excluding  the  additional  sum  of  £5,000  in 
respect  to  an  extra  claim  made  before  him  on  the  score  of  water 
rights  or  water  privileges  was  right,  and  that  the  company  are  only 
bound,  as  it  appears  to  me,  to  pay  that  sum  of  £17,600  which  the 
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arbitrator  has  awarded  as  compeasation  to  Mr.  Biddell  in  all  other  Appendix. 

respects.     The  first  Act  of  Parliament  called  '*  An  Act  to  authorise        

and  enable  the  Newcastle  and  Gateshead  Waterworks  Company  to 
construct  additional  works  and  to  raise  additional  capital  and  for 
other  purposes,"  contains  recitals  appropriate  to  the  contemplation 
of  the  works  which  they  were  desirous  of  obtaining  authority  to 
make,  and  then  it  goes  on  to  say  that  the  power  of  the  company 
ought  to  be  enlarged  and  makes  various  incorporations  of  the 
Bailways  Clauses  Act,  the  Lands  Clauses  Act,  the  Waterworks 
Clauses  Act,  and  the  provisions  of  the  Companies  Clauses  Con- 
solidation Act  in  respect  to  certain  matters  as  to  capital  and  so  on. 
Then  it  enables  them  to  make  three,  I  think,  reservoirs,  aqueducts, 
and  various  other  things,  and  to  divert  a  number  of  streams  or 
burns  of  various  sorts,  all  of  which  they  are  enabled,  as  it  were,  by 
this  Act  of  Parliament  to  impound  and  collect  for  the  purposes  of 
their  works.  It  says  they  may  take,  use,  divert  and  appropriate  for 
the  purposes  of  the  works  authorized  by  this  Act,  the  following 
streams:  **  Dry  Burn,  Eeed  Sike,  Carry  Bum  and  Small  Burn, 
and  all  other  streams  and  waters  on  the  deposited  plans,  or  found 
in  or  under  any  of  the  lands  for  the  time  being  belonging  to  the 
company.*' 

Then  it  gives  them  other  powers  and  there  is  provision  as  to  the 
time  for  the  completion  of  the  works,  and  various  other  powers  are 
given  to  the  company  for  the  purpose  of  completing  their  works, 
and  it  makes  valid  an  agreement  which  had  been  come  to  between 
the  parties  upon  the  16th  May,  1876,  and  that  is  mainly  an  agree- 
ment which  is  carried  out  by  this  Act  of  Parliament,  and  it  makes 
provision  amongst  other  things  for  various  supplies  of  water  to 
various  f^.rm8,  to  the  castle,  and  other  similar  provisions  for  the 
benefit  of  Mr.  Eiddell,  his  heirs  and  assigns. 

Then  it  goes  on,  as  far  as  my  memory  serves  me,  having  done 
that,  to  provide  **  The  works  hereinafter  agreed  to  be  made  and 
constructed  by  the  company  shall  not  be  accepted  and  taken  in  lieu 
and  satisfaction  of  works  mentioned  in  or  which  may  be  required  to 
be  made  or  constructed  under  the  Lands  Clauses  Consolidation  Act, 
1845,  the  Waterworks  Clauses  Consolidation  Act,  1847,  and  the 
other  general  Acts,  except  so  far  as  the  works  hereinbefore  agreed  to 
be  made  and  constructed  as  are  or  become  necessary  in  substitution 
for  work  mentioned  in  or  which  may  be  required  to  be  made  or 
constructed  under  the  said  general  Acts,  or  any  of  them."  Then 
the  agreement  is  to  be  void  if  the  bill  does  not  pass  into  law.  Of 
course,  if  they  carried  into  effect  all  of  their  powers  and  diverted  all 
the  streams  I  have  referred  to,  it  will  leave  Mr.  Riddell  without 
sufficient  water,  not  only  for  special  purposes  to  which  I  have 
referred — the  supplying  of  farms  and  other  things  specifically  men- 
tioned— but  it  would  also  really  deprive  him  of  the  water  which 
he  at  present  enjoys  and  which  is  necessary  for  the  enjoyment 
-of  his  property  probably,  and  therefore  special  provision  was  made 
in  respect  of  the  compensation  which  he  should  receive  in  water  in 
consequence  of  the  probable  deprivation  which  would  be  occasioned 
by  the  carrying  into  effect  of  these  works.  Therefore,  the  arbitrator 
in  making  this  award  and  awarding  in  respect  of  all  the  injury 
which  would  be  sustained  by  the  execution  of  the  works,  having 
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Appendix,  provided  special  compensation,  if  I  may  say  so,  or  rather,  let  me  say. 

having  provided  for  the  special   necessities  of  various  farms  and 

houses  referred  to  more  particularly,  he  awards  **  In  respect  of  the 
absolute  purchase  of  the  lands,  tenements,  rights,  easements 
and  premises  so  required  to  be  purchased  and  taken  as  aforesaid 
and  of  the  inheritance  thereof  in  fee  simple  in  possession,  free 
from  incumbrances,  save  only  the  tenements  mentioned  in  the 
third  schedule,  the  sum  of  £17,600."  Then  he  goes  on  to  say, 
*'  Subject,  nevertheless,  to  the  proviso  hereinafter  contained,  that 
is  to  say,  provided  always  and  I  hereby  at  the  request  of  the  parties 
and  so  far  only  as  my  powers  lawfully  enable  me  so  to  do,  state  the 
following  for  the  opinion  of  the  court,  that  is  to  say  as  part  of  the 
compensation  for  damage  which  the  said  John  Giffard  Eiddell,  his 
successors  and  estate,  would  sustain  by  reason  of  the  execution  of 
the  works  for  which  the  said  lands,  rights,  premises,  mentioned  in 
the  said  agreement  are  required  to  be  purchased,  the  said  John 
Giffard  Riddell  claimed  before  me  a  large  sum  for  the  water  which 
the  company  could  collect  or  divert  and  impound  by  the  said  works, 
and  in  the  above-mentioned  sum  of  £17,600  I  have  not  included  any 
sum  for  which  claim,  it  being  contended  by  the  company  that  I  was 
precluded  from  so  doing  by  reason  of  sub-section  7  of  section  9  of  the 
Newcastle  and  Gateshead  Waterworks  Act,  1877.  Now,  therefore, 
he  has  stated  that  the  sum  he  has  awarded  is  in  full  satisfaction  of 
all  easements,  rights  and  privileges  which  were  affected  by  the 
execution  of  the  works  and  taking  of  certain  portions  of  land,  and 
with  regard  to  that  particular  section  to  which  the  arbitrator  refers, 
namely,  sub-section  7  of  section  9  of  the  Act  of  1878,  he  says  it  was 
cited  and  argued  before  him  as  amounting  to  an  objection  or  to  a  bar 
to  his  giving  anything  beyond  the  value  of  the  land,  streams  and  privi- 
leges which  were  affected  by  it  in  the  ordinary  way.  If  I  remember 
right,  the  suggestion  was  that  by  the  formation  of  the  land  there 
was  a  facility  for  collecting  a  large  quantity  of  water  which  might 
have  been  stored  up  by  Mr.  Riddell  if  he  had  chosen,  that  he 
might  have  made  a  reservoir  there  or  something  of  that  sort  and 
might  probably  have  made  it  a  profitable  thing  by  selling  the 
water  which  under  such  circumstances  might  have  been  collected. 
Section  9  of  the  Act,  1877,  provides  for  the  further  protection  of  the 
said  John  Giffard  Riddell,  his  heirs,  sequels  in  estate  and  assigns 
and  so  on.  The  following  provisions  shall  have  effect  and  be  binding 
of  the  company:  1st.  The  agreement  dated  the  14th  April,  1877, 
and  so  on ;  then,  secondly,  the  company  shall,  during  every  day  of 
twenty-four  hours  in  every  year,  deliver  unto  the  said  stream 
called  Dry  Burn,  below  the  Swinburn  reservoir,  a  quantity  of  water 
being  not  less  than  200,000  gallons.  The  said  quantity  of  water 
shall  be  delivered  at  such  times  during  the  said  twenty-four 
hours  as  the  company  think  fit,  unless  otherwise  required  by  the 
said  John  Giffard  Riddell  or  his  agent,  in  which  case  it  shall  be 
delivered  during  each  such  day  at  such  time  or  times  (extending 
over  a  period  of  not  less  than  six  hours  in  the  whole)  as  the  said 
John  Giffard  Riddell  shall  from  time  to  time  by  twelve  hours 
previous  notice  in  writing  requii*e,  such  notice  to  be  delivered  to  or 
left  at  the  residence  of  the  officer  or  servant  of  the  company  whose 
dwelling  shall  be  nearest  to  Swinburn  Castle.    Then  there  is  a 
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provision  for  making  a  water  gauge  for  disputes  and  so  on.     Then   Appendix. 

the  sixth  provision  is,  the  company  shall  not  divert  or  take  any         

water  from  the  said  Swinburn  reservoir  unless  and  until  they 
shall  have  made  provision  for  affording  the  compensation  water  by 
this  section  required.  Clause  7  is — **  The  said  quantity  of  water 
shall,  subject  to  the  provisions  of  the  agreement  of  1876  and  the 
agreement  scheduled  to  and  confirmed  by  this  Act,  be  accepted  and 
taken  as  full  compensation  for  all  water  which  the  company  can 
collect  and  divert  and  impound  by  the  works  authorised  by  the  Act 
of  1876,  as  varied  by  this  Act.  That  provision  is  not  affected  by 
the  subsequent  Act ;  on  the  contrary  it  is  kept  alive,  and  although 
by  the  subsequent  Act,  that  is  to  say,  under  the  provisions  of  the 
subsequent  Act  they  cease  to  retain  the  power  to  make  particular 
reservoirs  and  substitute  therefor  another  and  much  larger 
reservoir,  yet  I  cannot  find  in  any  of  these  provisions  that  it  is 
intended  to  compensate  for  any  additional  water  in  respect  to 
any  additional  lands  to  be  taken,  because  it  appears  to  me  to  be 
under  the  first  Act  of  Parliament  they  had  the  power  to  impound 
and  collect  all  the  waters  that  would  naturally  be  collected  by  the 
works  which  they  were  authorised  to  make  for  the  purpose  of 
supplying  the  large  town  with  water.  I  do  not  find  anything  in  the 
subsequent  Act  at  all  which  affects  or  intends  to  affect  the  compensa- 
tion water  which  was  to  be  given  and  was,  in  fact,  given  by  virtue  of 
the  provisions  of  the  former  Act.  It  seems  to  me  that,  therefore, 
is  the  only  compensation  in  respect  of  water  he  was  to  receive,  and 
I  can  see  no  reason  at  all  either  upon  the  terms  of  the  agreement 
or  the  terms  of  the  Act  of  Parliament  for  saying  he  is  entitled  in 
addition  to  the  price  to  be  paid  for  the  purchase  of  land  they 
required  for  the  execution  of  the  works,  to  any  other  compensation 
in  respect  of  water  than  the  compensation  provided  for  by  that 
section.  I  think,  therefore,  the  arbitrator  ought  not  to  have 
included  and  was  right  in  excluding  it,  and  therefore  I  can  see 
no  ground  for  any  extension  of  that  compensation  or  any  alteration 
in  the  terms  under  which  that  compensation  was  to  be  delivered, 
inasmuch  as  I  cannot  find  within  the  four  corners  of  the  Acts  of 
Parliament  or  the  agreement  any  stipulation  which  provides  for  any 
additional  water  than  that  which  is  provided  by  that  section. 

Now,  Mr.  Littler,  in  very  general  terms,  speaking  of  hardships 
and  making  other  observations  as  to  surrounding  circumstances,  as 
he  called  them,  and  so  on,  pointing  our  attention  to  the  fact  that 
these  clauses  or  some  of  them,  at  all  events,  were  prefaced  by  a 
statement  that  they  were  to  be  for  the  protection  of  Mr.  Eiddell, 
but  I  think  that  all  that  protection  has  been  fully  satisfied  by  the 
circumstances  I  have  already  referred  to.  Mr.  Eiddell  obtained 
protection  with  regard  to  the  supply 'of  water  to  various  farms  and 
to  the  castle,  and  various  other  incidental  matters  were  secured  for 
the  protection  of  Mr.  Eiddell  which  he  would  not  have  otherwise 
had.  I  think  that  the  words  ''for  the  protection  of  Mr.  Eiddeir' 
are  abundantly  satisfied  by  what  has  been  done  and  what  has  been 
required  in  respect  of  these  matters.  As  regards  the  larger 
question,  I  am  satisfied,  upon  looking  at  the  Acts  of  Parliament, 
which  I  have  done  carefully  since  we  last  met  (I  am  sorry  I  have 
not  marked  them  so  as  to  give  the  sections  more  consecutively) 

2x2 
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Appendix,   that  the  arbitrator  was  justified  in  what  he  did  and  could  have 

done  nothing  else  than  exclude  the  sum  of  £5,000  from  the  sum  to 

be  paid  by  the  company.  I  think  that  he  was  not  only  justified  but 
that  any  other  course  would  really  have  been  impossible  to  pursue 
on  the  true  construction  of  the  Acts  to  which  he  refers.  Therefore, 
on  these  grounds,  I  am  of  opinion  that  the  award  is  right  as  it 
stands  and  that  Mr.  Biddell  is  not  entitled  to  the  extra  sum  of 
£5,000  which  is  specified  by  the  arbitrator  as  being  the  value  of 
what  he  claimed  in  addition  to  that  which  has  been  awarded  to 
him.  As  I  say,  I  am  of  opinion  that  the  award  as  it  stands  is  good 
and  that  the  proper  compensation  under  the  award  to  be  paid  to 
Mr.  Riddell  is  the  sum  of  £17,600  only. 

Mr.  Justice  Manistt. — I  am  of  the  same  opinion  and  I  shall  add 
very  little  to  what  has  been  said,  seeing  that  my  learned  brother 
has  gone  into  the  details  sufficiently.  But  I  should  like  to  add  one 
or  two  observations  because  it  may  be  that  this  case  may  go  else- 
where. It  is  to  be  noticed  that  each  of  these  Acts  of  Parliament 
was  preceded  by  an  agreement,  and  by  the  agreement  of  1876  special 
provision  was  made  for  the  supplying  of  water  to  farms,  Swinbum 
Castle  and  other  places,  and  the  recital  in  that  agreement  is  that 
the  company  proposed  to  take  from  and  use  water  from  the  streams, 
burns  and  springs  flowing  through  or  arising  in  the  estate  of  the 
said  Mr.  Biddell,  and  the  said  John  Biddell  considering  that  the 
estate  will  be  prejudiced  by  the  proceedings  of  the  company,  had 
agreed  to  oppose  the  bill,  but  in  consideration  of  the  agreement 
they  came  to,  he  withdraws  his  opposition  to  that.  It  is  distinctly 
pointed  out  that  one  of  the  objects  is  not  only  to  take  a  large  part  of 
the  estate,  but  also  the  streams  and  springs  flowing  through  and 
arising  in  that  estate.  Having  made  these  special  provisions  to 
which  attention  has  already  been  called,  the  opposition  is  with- 
drawn, but  no  provision  is  made  in  that  agreement  for  compensation 
in  water,  not  water  compensation  but  compensation  for  water  either 
in  money  or  water.  And  then,  when  the  bill  passed  into  an  Act  for 
the  protection  of  Mr.  Biddell,  in  addition  to  these  special  provisions, 
all  of  which  are  confirmed,  the  company  were  to  send  a  quantity  of 
not  less  than  200,000  gallons  per  day  down  a  stream  called  the  Dry 
Burn,  and  they  were  not  to  divert  any  water  from  the  reservoir 
No.  2  until  that  compensation  was  made.  Then  follows  this  impor- 
tant provision :  The  said  quantity  of  water  shall,  subject  to  the 
provisions  of  the  agreement  scheduled  to  and  confirmed  by  this  Act, 
be  accepted  and  taken  as  full  compensation  for  all  water  which  the 
company  can  collect  or  divert  and  impound  by  the  works  authorised 
by  the  Act.  No  doubt  by  this  provision  the  value  of  the  estate 
would  be  enhanced  by  the  value  of  the  water  which  then  was  or 
afterwards  might  be  obtained  either  from  streams  or  springs,  or  by 
means  of  reservoirs  or  in  any  other  way,  but  the  moment  that 
enactment  was  made  then  all  that  Mr.  Biddell  was  entitled  to  was 
the  value  of  the  estate  minus  the  value  of  the  water,  because  part 
of  the  water  is  to  be  appropriated  to  purposes  for  the  benefit  of 
Mr.  Biddell,  and  compensation  is  to  be  made  for  the  remainder,  and 
that  compensation  is  to  be  in  water.  If  he  got  compensation  in 
money  and  also  in  water  he  would  be  getting  it  twice  over. 

It  is  somewhat  important  to  bear  in  mind  that  that  was  the  state 
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of  things  in  1876.    In  1877  another  agreement  was  entered  into,  and   Appendix. 

it  is  unnecessary  to  refer  to  it  further  than  to  say  that  again  no         

mention  is  made  about  water  in  the  agreement,  but  the  legislature 
having  before  them  the  Act  of  1876,  having  their  attention  called  to 
it  and,  as  Mr.  Littler  said,  this   being  drawn  by  a  very  skilled 
draughtsman,  great  care  evidently  being  bestowed  upon  it,  just  see 
what  was  done  in  1878,  having  had  twelve  months  for  consideration. 
Knowing  the  effect  upon  the  estate   brought  about  by  the  Act  of 
1876,  an  alteration  is  made  to  this  effect,  that  a  very  much  larger 
reservoir  is  provided  for,  and  consequently  storage  capacity  for  a 
very  much  larger  quantity  of  water  was  provided ;  but  then  having 
confirmed  the  agreement  the  company  are  again  required  by  section  9 
to  deliver  not  less  than  200,000  gallons  a  day  down  the  Dry  Burn,  and 
we  find  this  in  sub-section  7  :  "  The  said  quantity  of  water  shall  " — 
what  ?  **  subject  to  the  provisions  of  the  agreement  "  (so  that  they  had 
the  agreement  of  1876  before  them)  **  scheduled  to  and  Confirmed  by 
this  Act  be  accepted  and  taken  as  full  compensation  " — for  what?  the 
identical  words  used  before — '*for  all  water  which  the  company  can 
collect  or  divert  and  impound  by  the  works  authorised  by  this  Act." 
The  works  authorised  by  the  Act  of  1876  are  varied  by  this  Act.     It 
is  said  you  must,  having  regard  to  what  are  called  the  surrounding 
circumstances,  amongst  others  the  fact  that  there  is  to  be  a  much 
larger  reservoir  and  a  great  deal  more  water  impounded  than  before, 
come  to  the  conclusion  that  it  was  the  intention  of  the  parties  that 
this  should  only  refer  to  the  200,000  gallons  a  day  to  be  sent  down 
the  Dry  Burn  for  the  supply  of  the  Dry  Burn.     The  words  are,  **  All 
water  which  the  company  can  collect  or  divert  and  impound  by  the 
works  authorised  by  this  Act,"  the  works  authorised  by  the  Act  of 
1876  being  varied  by  the  Act  of  1877.     What  is  the  claim  which 
Mr.  Riddell  is  now  putting  forward  and  which  is  the  subject  of 
the  special  case  now  under  consideration?     He  is  now  claiming 
compensation  for  what  ?     For  the  water  which  the  company  could 
collect  or  divert  and   impound   by  the   said  works.     The   Act  of 
Parliament  says  that  the  200,000  gallons  a  day  is  to  be  compensa- 
tion for  the  very  thing,  in  words,  for  which  he  is  now  claiming.     He 
would,  however,  get  compensation  if  his  contention  were  held  to  be 
right,  in  my  opinion,  twice  over.     The  very  fact  that  these  agree- 
ments and  this  Act  of  Parliament,  which  I  consider  is  in  the  nature 
of  a  contract,  and  that  these  clauses  were  the  subject  of  great 
consideration  by  a  skilled  draughtsman,  leads  me  to  the  conclusion 
that  it  was  intentional  instead  of  leading  me  to  the  conclusion  that 
we  ought  to  give  effect  to  the  surrounding  circumstances  and  draw 
an   inference  for  which   there   seems,  according  to   my  view,  no 
foundation.     The  inference  I  draw  is  that  it  was  a  carefully  con- 
sidered Act,  that  they  have  used  language  which  is  unambiguous 
and  which  in  terms,  words  and  spirit,  includes  the  very  claim  for 
which  Mr.  Riddell  is  now  seeking  compensation.     Therefore,  I  come 
to  the  same  conclusion  as  that  arrived  at  by  my  brother  Mellor 
that  the  award  is  right  and  that  his  claim  cannot  be  entertained. 

Mr.  Webster. — Then  your  lordships'  judgment  will  be  that  the 
award  stands  for  £17,600. 

Mr.  Justice  Mellor. — Yes. 
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Appendix  Mr.  Webster. — ^With  regard  to  costs,  probably  your  lordship  is 
a^are  that  under  the  Lands  Glauses  Act  all  the  costs  of  and  incident 
to  the  arbitration  have  to  be  paid  by  the  promoters.  By  this 
agreement  of  reference  it  is  agreed  that  all  the  costs  of  this  agree- 
ment, as  well  as  all  the  costs  of  the  arbitration  incident  thereto,  shall 
be  borne  by  the  company.  Upon  the  award  it  is  recited,  which  is 
the  fact,  that  this  case  was  stated  at  the  request  of  the  company  as 
well  as  the  plaintiff;  therefore  these  will  be  costs  in  the  arbitration. 

Mr.  Justice  Mellob.  —Yes,  I  think  so. 

Mr.  Justice  Manisty. — They  would  be  anyhow;    but   if  it   is 
necessary,  I  suppose  we  shall  say  so. 

Mr.  Justice  Mellob. — You  are  applying  on  behalf  of  Mr.  Riddell. 

Mr.  Webster.— Yes. 

Mr.  Smith. — I  cannot  dispute  it,  my  lord. 

Mr.  Justice  Manistt. — No,  it  seems  to  be  the  case ;   these  will  be 
costs  in  the  arbitration. 


In  the  Matteb  of  an  Abbitbation  between  John  Giffaed 

KiDDEIiL 
AND 

The  Newcastle  and  Gateshead  Wateb  Company. 

June    13th,    1879. 

Judgment. 

Bbamwell,  L.J. — Beally,  speaking  sincerely,  the  only  distrust  I 
feel  about  this  case  is  that  I  cannot  get  myself  to  entertain  a  doubt 
about  it,  but  there  are  some  points  in  it  upon  which  I  cannot  say  the 
award  to  my  mind  is  perfectly  clear  and  intelligible.  The  arbitrator 
says,  '*  1  award,  settle  and  determine  that  the  amount  of  the  pur- 
chase money  and  compensation  to  be  paid  by  the  said  company  for 
and  in  respect  of  the  absolute  purchase  of  the  lands,  tenements, 
rights,  easements  and  premises  so  required  to  be  purchased  " — and 
one  may  observe  that  that  certainly  includes  waters,  because  there  is 
a  reference  to  the  first  schedule  in  his  award,  and  the  first  schedule 
says  that  the  parcels  are  *'A11  that  piece  of  land,"  and  so  forth, 
**  together  with  all  waters,  ways,  paths,  passages,"  etc. — he  says,  •*  I 
award  the  purchase  money  for  that."  Then  he  goes  on,  to  my 
mind  most  clearly,  to  say  a  claim  has  been  made  in  respect  of  the 
damage  that  can  be  done  to  Mr.  Eiddell's  estate  and  his  successors' 
by  the  power  of  the  company ;  that  means  as  to  his  other  lands,  not 
to  his  lands  to  be  taken  and  paid  for,  because  it  does  not  matter  to 
him  what  damage  is  done  to  them,  but  for  the  damage  in  respect  of 
the  remaining  lands  by  the  powers  of  the  company  to  direct  and 
alter  the  natural  course  of  the  water.  He  says,  as  to  that,  '*  It  has 
been  objected  that  it  has  been  bargained  away.  If  it  has  not  I  give 
£5,000;  if  it  has  I  do  not  give  it."  That  is  the  award  to  my  mind, 
and  as  I  understand,  Mr.  Webster  says  that  if  that  is  the  award  on 
the  face  of  it,  if  that  is  what  the  award  means  he  cannot  object.    He 
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says,  "I  contend  that  the  meaning  of  the  award  is  this:   I  give   Appendix. 

too  much  money  for  compensation,  and  I  would  give  £5,000  more        

for  compensation  if  I  could,  but  the  company  say  that  Mr.  RiddeU's . 
rights  have  been  taken  away,  and  the  £5,000  more  in  respect  of 
which  I  am  asked  to  give  compensation  is  this,  that  the  land  has  a 
special  value  in  respect  of  its  fitness  for  a  reservoir,  and  I  would 
give  £5,000  for  that  if  it  were  not  that  that  is  bargained  away  by 
the  section." 

Now,  I  am  very  clearly  of  opinion  that  if  he  did  act  upon  that 
notion  he  acted  upon  an  erroneous  notion,  because  the  land  had  a 
peculiar  value  on  account  of  its  fitness  for  a  reservoir,  or  for  building 
land,  or  for  a  skating  rink,  or  for  tea  gardens,  or  what  not ;  those 
were  all  things  the  value  of  which  must  have  been  taken  into  con- 
sideration ;  and  when  one  knows  that  the  arbitrator  was  Mr.  Glutton, 
it  is  to  my  mind  impossible  to  suppose  that  he  would  not  have  taken 
that  into  account.  It  certainly  would  be  a  most  remarkable  thing 
that  he  should  have  made  a  double  mistake  of  not  taking  into 
account  that  which  he  ought  to  have  taken  into  account,  and  stated 
his  award  in  such  a  way  that  the  first  mistake  he  made  was  con- 
cealed in  the  other. 

In  my  opinion  the  judgment  of  the  court  below  was  perfectly 
right,  and  I  cannot  think  that  any  injustice  has  been  done  to 
Mr.  Eiddell  in  the  matter.  Of  course,  with  respect  to  Mr.  Webster's 
last  application,  if  there  was  any  obscurity  on  the  face  of  the  award 
we  might  send  it  back  to  have  it  cleared  up,  but  to  my  mind 
there  is  absolutely  none.  I  think  before  we  send  an  award  back  we 
ought  to  have  strong  reasons  given,  and  if  Mr.  Glutton  had  come 
forward  and  made  an  affidavit  that  he  had  made  the  double  mis- 
take there  might  be  reason  to  entertain  the  application ;  but  I  am 
satisfied  that  the  award  was  right  (it  is  a  question  of  what  the 
arbitrator  ought  to  say),  and  that  the  judgment  of  the  court  below 
must  be  affirmed. 

Brett,  L.J. — It  seems  to  me  the  award  is  clear;  in  the  first 
part  of  the  award  he  gives  compensation  in  respect  of  the  absolute 
purchase  of  the  lands  and  compensation  for  the  damage  that  may 
be  sustained  by  reason  of  the  execution  of  the  works.  It  seems  to 
me  clear  that  that  would  give  the  value  of  the  land  taking  into 
account  its  position  and  all  its  capabilities  for  any  particular  pur- 
pose. Then,  upon  the  face  of  the  award,  it  seems  to  me  that  some- 
body suggested  that  besides  that  ordinary  value — the  land  valued  in 
the  ordinary  way  with  all  its  capabilities — Mr.  Biddell  was  entitled 
to  something  more,  not  as  adding  value  to  the  land,  but  that  he  was 
entitled  to  compensation  for  water  as  water  which  the  company 
could  collect  or  divert  and  impound ;  that  means  which  the  company 
could  now  collect  or  divert  and  impound,  and  which,  if  the  com- 
pany had  not  done,  he  could  have  collected,  or  diverted  and 
impounded,  and  that  he  claims  in  addition  to  the  land  with  all  its 
capabilities.  I  think  the  answer  of  my  brother  Manisty  is  perfect, 
which  is,  **  If  you  claim  for  water  in  that  way,  in  addition  to  the 
value  of  the  land,  as  water  which  the  company  could  collect  or 
divert  and  impound,  you  are  claiming  that  which  by  the  Act  of 
Parliament  in  terms  you  are  already  paid  for,  for  that  says  that 
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Appendix,  the  200,000  gallons  of  water  per  day  is  to  be  compensation  for  all 

water  w^hich  the  company  can  collect  or  divert  and  impound  " — ^the 

very  thing  which  was  claimed  from  the  arbitrator  in  addition  to  the 
value  of  the  land.  I  can  see  no  answer  to  that  judgment  of  my 
brother  Manisty,  and  I  think,  therefore,  that  this  appeal  is  wrong. 

Cotton,  L.J. — The  question  which  we  have  to  consider  is  whether 
the  landowner  is  entitled  to  a  sum  of  £5,000  in  addition  to  the 
£17,600  which  has  been  given  him  by  the  award.  Now  he  was  held 
by  the  court  below  not  entitled  to  the  £5,000,  and  the  arbitrator 
doubted  about  it  in  consequence  of  a  section  of  the  Act  of  Parliament, 
that  is  to  say,  sub-section  (7 )  of  the  9th  section  of  the  Act,  1877.  As 
I  understand  that  clause  (I  need  not  read  it),  it  in  no  way  deprives 
him  of  any  right  which  he  would  have  to  enhance  the  purchase 
money  to  be  given  to  him  for  land  in  consequence  of  any  of  the 
capabilities  or  circumstances  which  enhance  the  value  of  that  land 
as  land,  but  in  my  own  opinion  it  did  deprive  him  of  any  claim  for 
compensation  in  consequence  of  damage  alleged  to  be  done  by  the 
execution  of  the  works  of  the  water  company  to  the  remainder  of  his 
estate  by  diverting  or  depriving  him  of  water  which  otherwise  the 
estate  would  have  had  the  benefit  of,  and  what  we  have  to  consider 
on  the  face  of  the  award  is,  whether  or  not  the  award  shows  that 
this  £5,000  was  a  sum  which  would  have  been  given  by  the  arbitra- 
tor unless  he  had  found  himself  bound  to  exclude  in  estimating  the 
value  of  the  land,  one  of  those  circumstances  which  under  ordinary 
circumstances,  but  for  the  Act  of  Parliament,  it  would  have  taken 
into  consideration  in  estimating  the  value  of  the  land  so  taken,  or 
whether  he  has  treated  that  £5,000  as  a  sum  which  was  claimed  in 
respect  of  damage  to  the  estate  in  consequence  of  the  execution  of 
the  works  of  the  company,  and  by  the  diversion  of  water  from  the 
estate. 

We  must  look  only  to  the  award  and  to  the  face  of  the  award  ;  we 
cannot  regard  anything  which  passed,  even  if  there  was  anything 
which  passed,  before  the  arbitrator  which  might  lead  to  a  different 
conclusion  from  that  which  appears  on  the  face  of  the  award.  Now, 
looking  at  the  face  of  the  award,  I  cannot  possibly  come  to  the  con- 
clusion that  the  arbitrator  has  not  taken  into  consideration,  in 
estimating  the  sum  of  £17,600,  all  the  capabihties  of  the  land, 
including  any  value  arising  from  the  fact  of  its  being  well  watered 
land,  or  land  available  for  the  purpose  of  making  a  reservoir  or  any- 
thing else  connected  with  traffic  in  water,  and  I  also  must  come  to 
the  conclusion  on  the  face  of  the  award  that  the  £5,000  was  the 
sum  which  he  rejected  as  being  a  sum  paid  for  damage  to  the  estate 
in  consequence  of  the  diversion  of  the  water  by  the  execution  of  the 
works  of  the  company.  Now,  if  you  look  at  it,  you  will  find  a 
recital  in  the  reference  to  him  that  he  is  to  estimate  what  sum  of 
money  should  be  paid,  not  only  for  the  absolute  purchase  of  the 
lands  and  tenements,  rights,  easements  and  premises  so  required  to 
be  purchased  and  taken,  but  also  by  way  of  compensation  for  any 
damage  which  might  be  sustained  by  reason  of  the  execution  of  the 
works  for  which  the  said  lands,  rights  and  premises  were  so  required. 
Now  that  of  necessity  must  be  damage  to  the  remainder  of  the 
estate,  because  there  could  be  no  damage  to  the  land  taken  by 
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reason  of  the  execution  of  the  works  that  would  be  the  property  of  Appendix. 

the  company  when  the  works  were  executed,  and  damage,  therefore,        

necessarily  must  be  the  damage  to  the  remainder  of  the  estate  and 
to  the  owners  of  the  estate. 

Then  we  come  to  the  award,  and  in  the  award  the  arbitrator 
gives  the  sum  of  £17,600  in  respect  of  the  absolute  purchase  of  the 
lands,  tenements,  rights,  easements  and  premises  so  required  to  be 
purchased,  and  as  compensation  for  the  damage  which  may  be  sus- 
tained by  reason  of  the  execution  of  the  works,  subject  to  this,  that 
as  part  of  the  compensation  for  damage  which  the  said  John  Giffard 
Riddell  and  his  successors  in  estate  would  sustain  by  reason  of  the 
execution  of  the  works  for  which  the  said  lands,  rights  and  premises 
are  required,  he  claims  a  large  sum  for  water  which  the  company 
could  collect  or  divert  and  impound  by  the  said  works,  and  he 
doubts  whether  that  is  not  concluded  by  the  section  of  the  Act  of 
Parliament.  By  the  very  terms  of  his  award  he  deals  with  one 
part  of  it,  with  the  value  of  the  land ;  and  as  far  as  the  award 
shows,  and  as  we  must  conclude,  has  taken  into  consideration  all 
the  elements  of  value.  He  also  deals  there  with  the  claim  made  for 
damage  in  consequence  of  the  execution  of  the  works,  all  included 
in  £17,600,  with  the  exception  of  a  certain  particular  claim  made  in 
respect  of  damage  which  would  be  sustained  by  the  execution  of  the 
works.  In  my  opinion,  therefore,  that  award  shows  on  the  face  of 
it  that  the  claim  in  respect  of  the  £5,000  which  was  not  estimated 
by  him,  was  not  a  claim  in  respect  of  an  element  of  value  in  the 
land,  but  a  claim  in  respect  of  damage  which  it  was  said  would  be 
suffered  by  the  estate  in  consequence  of  the  execution  of  the  works, 
and  in  consequence  of  the  company  diverting  certain  water.  That 
claim  was  concluded,  in  my  opinion,  by  the  section  of  the  x\ct  of 
Parliament,  although  an  element  of  value  in  the  land  not  in  any 
way  to  be  taken  into  consideration  by  him.  It  was,  however,  said 
that  he  had  excluded  any  water  element  value  by  the  terms  under 
which  he  mentioned  what  it  was  in  respect  of  the  purchase  of  which 
he  gave  the  £17,600.  It  was  said  that  it  was  referred  to  him  to 
estimate  the  value  of  the  land,  water,  and  premises,  and  various 
other  things  mentioned  in  the  schedule,  and  that  here  he  had 
omitted  water ;  but  in  the  award  he  is  merely  following  the  words 
of  description  which  are  to  be  found  in  the  recital  of  the  reference  to 
him,  because  (and  I  have  read  it)  it  was  referred  to  him  to  settle 
and  determine  what  sum  should  be  paid  for  the  absolute  purchase 
of  lands,  tenements,  rights,  easements  and  premises,  and  these  are 
the  exact  words  which  he  uses  in  that  part  of  the  award  which  fixes 
the  sum  of  £17,600  as  to  be  paid  for  those  things.  He  does  not 
give  water  in  the  awarding  part  any  more  than  he  gives  it  in  the 
recital,  but  there  being  a  long  list  of  general  words  in  the  first 
schedule  to  the  award  which  includes  not  only  water  but  hedges 
and  fences  and  various  other  things  in  the  award  both  in  the  recital 
and  in  the  awarding  part,  and  there  is  a  short  description  the  same 
in  both  cases,  and  the  reference  to  him  was  clearly  to  ascertain  the 
value  of  all  that  there  was  in  the  schedule.  The  description  in 
the  first  place,  and  in  the  latter,  must  be  taken  to  include  water, 
and  that  is  the  only  description  there  is  to  be  found  in  the  words  of 
the  schedule. 
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Appendix.       In  my  opinion  this  claim  on  the  award  must  be  taken  as  a  claim 

for  damage — consequential  damage — covered  by  the  clause  in  the 

Act  of  Parliament,  as  not  being  a  sum  in  respect  of  an  element  of 
value  which  the  arbitrator  thought  he  was  bound  to  exclude  by  that 
Act  of  Parliament. 

Mr.  Herschell. — I  ask  your  lordship  that  the  appellant  should 
pay  the  company  the  costs  of  this  appeal.  In  this  case  the  costs  in 
the  court  below,  although  we  were  successful,  we  had  to  pay  because 
it  is  part  of  the  proceeding  for  the  assessment  of  damages— your 
lordship  has  so  held,  I  am  told,  in  a  recent  case,  so  that  I  ask  for 
costs. 

Mr.  A.  L.  Smith. — That  was  decided  in  the  case  of  Easton  v.  The 
Blijth  and  Tyne  Rail,  Co. 

Mr.  Webster. — That  was  not  under  the  Lands  Clauses  Act — that 
was  an  action  referred.  This  is  a  case  stated  by  the  request  of  the 
company. 

Mr.  Smith. — By  both  parties. 

Mr.  Webster. — It  is  stated  by  the  request  of  the  company.  They 
are  to  pay  the  costs  of  and  incidental  to  the  special  case,  and  I  sub- 
mit to  your  lordship  they  ought  to  pay  the  costs. 

Mr.  Herschell. — I  submit  that  your  lordship  ought  not  to  make 
any  order  against  us  for  costs. 

Bramwell,  L.J. — I  think  we  held  the  other  day  that  we  have 
power  and  acted  upon  it. 

Mr.  Webster.— In  Bidder  v.  The  North  Staffordshire  Rail,  Co., 
which  was  under  the  Lands  Clauses  Act,  your  lordship  declined  to 
make  any  order  as  to  costs. 

Mr.  Herschell. — They  reversed  the  decision  of  the  court  below. 

Mr.  Webster. — That  is  quite  true.  That  was  a  request  stated  by 
Mr.  Cave  under  the  Lands  Clauses  Act.  My  friend,  Mr.  A.  L.  Smith, 
will  recollect  that  the  case  of  Easton  v.  The  Blythe  and  Tyne  Rail, 
Co.  was  a  case  stated  in  an  action  referred. 

Cotton,  L.J. — It  depends  on  the  Act  of  Parliament. 

Mr.  Herschell. — The  only  words  in  the  Act  of  Parliament  are : 
''  All  the  costs  of  any  such  arbitration,  and  incident  thereto,  to  be 
settled  by  the  arbitrators  shall  be  borne  by  the  promoters  of  the 
undertaking  unless  the  arbitrators  shall  award  the  same  or  a  less 
sum  than  shall  have  been  offered  by  the  promoters  of  the  under- 
taking." That  would  be  inapplicable  to  appealing  upon  a  case  of 
this  sort. 

Bramwell,  L.J. — It  is  a  curious  application;  somehow  or  another 
an  appeal  has  been  held  possible  in  cases  of  this  description  under 
peculiar  circumstances. 

Mr.  Webster. — Your  lordship  decided  it  in  Bidder  v.  TJie  North 
Staffordshire  Rail,  Co.     We  took  the  objection. 

Bramwell,  L.J. — Yes,  but  somebody  had  decided  beforehand. 
Mr.  Webster. — I  do  not  know  that.     We  did  take  the  objection 
in  that  case. 
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Mr.  Herschell. — An  appeal  becomes  possible  under  the  Judicature  Appendix. 

Act.    It  is  only  under  that  Act  that  it  becomes  possible  because  it        

is  an  appeal  from  a  judgment,  and  then  this  court  on  an  appeal 
from  any  judgment  can  deal  with  the  costs.  They  have  ceased  to 
be  part  of  costs  of  the  arbitrator.  I  submit  your  lordships  are 
sitting  as  a  court  of  appeal  with  reference  to  judgment  of  the  court 
below,  and  you  have  power  to  deal  with  that  judgment  and  affirm  it 
or  reverse  it,  and  deal  with  the  costs  of  it. 

Bramwell,  L.J. — If  Mr.  Webster  is  right  he  ought  to  have  the 
costs  of  this  appeal. 

Mr.  Herschell. — Yes,  but  they  may  take  us  to  the  House  of  Lords 
and  make  us  pay  the  whole  of  the  costs. 

Cotton,  L.J. — Is  it  not  a  question  for  the  arbitrator  as  to  what 
are  the  proper  costs  ?  Do  we  deal  with  it  ?  Is  it  not  for  the  arbi- 
trator to  say  what  are  the  costs  of  the  arbitration  ?  Has  it  ever 
been  considered  by  the  Court  of  Appeal  in  Chancery  (and  I  say 
Chancery  advisedly)  when  there  are  appeals  between  rail  way.  com- 
panies and  landowners  where  money  has  been  paid  into  court  under 
the  Lands  Clauses  Act  ? 

Mr.  Webster. — I  do  not  know  of  any  case. 

Bramwbll,  L.J. — What  are  the  words  of  the  Act  ? 

Mr.  Herschell. — The  words  of  the  Act  are :  "All  the  costs  of  any 
such  arbitration  and  incident  thereto  to  be  settled  by  the  arbitrator 
shall  be  borne  by  the  promoter  of  the  undertaking." 

Mr.  Webster. — And  by  this  agreement  the  company  agree  that 
they  will  pay  all  the  costs  of  and  incident  to  the  arbitration. 

Brauwell,  L.J. — This  appeal  is  not  an  incident. 

Mr.  Webster. — This  company  asked  for  a  special  case  to  be 
stated. 

Mr.  Herschell. — But  we  did  not  ask  you  to  come  here  and  appeal 
from  the  judgment. 

Bramwell,  L.J. — We  will  order  that  you  shall  have  your  costs, 
Mr.  Herschell,  if  you  like  to  give  Mr.  Webster  another  string  to  his 
bow  if  he  feels  inclined  to  draw  it. 
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STATUTES  RELATING  TO  COMPENSATION  PASSED 
PRIOR  TO  THE  LANDS  CLAUSES  ACT,  1845. 


THE    ADMIRALTY    (SIGNAL    STATIONS)    ACT,    1815. 
(55  Geo.  3,  r.  128.) 

An   Art  to  enable  Hi  it  Majesty  to  acquire  Ground  necenmry  for  Signal  at/d 
Telegraph  SUttions.  [29th  June   1815.] 

Whereas  it  is  expedient  that  His  Majesty  should  be  enabled  from  time  to 
time  to  procure  and  take,  or  purchase,  either  for  a  time  or  term  of  years, 
or  in  fee,  as  occasion  shall  require,  all  such  lands  or  hereditaments  as  are. 
shall,  or  may  be  wanted  for  the  purposes  of  signal  or  telegraph  stations, 
and  of  making,  preserving,  and  maintaining  a  free  and  uninterrupted  com- 
munication between  the  respective  signals  or  telegraphs  erected  or  to  l>e 
erected  thereon,  and  of  preventing  and  removing  any  obstructions  thereto, 
either  by  buildings,  trees,  or  in  any  other  manner,  together  also  with  all 
necessary  ways  unto  and  from  the  same  :  Be  it  therefore  enacted  by  the 
King's  most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
Admiralty       assembled,  and  by  the  authority  of  the  same,  that  it  shall  be  lawful  for  the 
mayauthoriae  Lord  High  Admiral,  or  any  three  or  more  of  the  commissioners  for  execute 
persons  to        ing  the  office  of   Lord  High  Admiral  of   the  United  Kingdom  of   Great 
sun-ey  and       Britain  and  Ireland  for  the  time  being,  from  time  to  time,  by  any  writing 
Ja^da  for  under  their  hands,  to  authorise  any  person  or  persons  to  sun-ey  and  mark 

signal  or  ^^^  ^^^  lands  or  hereditaments  which  are,  shall,  or  may  be  wanted  for  the 

telegraph  purposes  aforesaid,  or  any  or  either  of  them,  and  to  treat  and  agree  with 
stations.  the  owner  or  owners  thereof,  or  any  person  or  persons  interested  therein, 

either  for  the  absolute  purchase  thereof  for  the  public  service  or  for  the 
possession  thereof,  for  such  time  or  term  of  years  as  the  public  service  shall 
require. 

For  other  powers  of  the  Admiralty  t«»  take  land,  aee  the  Admiralty  Land^  antl 
Works  Act,  1864,  ante.p.  430,  aud  the  Coast  Cioard  Service  Act,  1856,  ante,  p.  H»l», 
and  the  Naval  Works  Act,  1895,  antc^  p.  609. 

ObRtructions  2.  In  case  any  obstruction  should  arise,  grow,  or  be  occasioned,  or  should 
to  be  be  intended  to  be  made  between  any  two  signal  or  telegraph  stations,  so  as 

removed.  to   impede  the   free  communication  between  the  said  stations,  it  shall  be 

lawful  for  the  Admiralty  to  agree  for  the  removal  or  prevention  of  such 
obstructions  in  the  same  manner  and  under  the  same  powers  and  pro- 
visions, as  are  hereinafter  provided  for  the  acquisition  of  the  lands  or 
grounds  necessary  for  the  erection  of  the  said  signal  or  telegraph  stations. 

Bodies  3-  ^^  ^^M  be  lawful  for  all  bodies  politic  or  corporate,  ecclesiastical  or 

politic,  etc.,  civil,  and  all  feoffees  or  trustees  for  charitable  or  other  public  purposes, 
may  contract  and  for  all  tenants  for  life  and  tenants  in  tail,  and  for  the  husbands, 
for  the  sale  guardians,  trustees,  committees,  curators,  or  attornies  of  such  of  the  owners 
of  premises,      q^  proprietors  of  or  persons  interested  in  any  such  lands  or  hereditaments 

required  for  such  public  service  as  shall  be  femes  covert,  infants,  lunatics. 

idiots,  or   persons  beyond  the  seas,  or  otherwise  incapable  of   acting  for 


Admiralty  (Signal  Stations)  Act,  1815.  685 

themfielves,  to  contract  and  agree  with  such  person  or  persons  authorised   Appendix. 

as  aforesaid,  either  for  the  absolute  sale  of  such  lands  or  hereditaments,  or         

for  the  grant  of  any  lease  either  for  any  term  of  years  certain  therein,  or 
for  such  periods  as  the  public  service  shall  require,  and  to  convey, 
surrender,  demise,  or  grant  the  same  unto  the  Admiralty,  in  trust  for  his 
'M&jesty,  accordingly  ;  and  all  such  contracts,  sales,  conveyances,  surrenders, 
leases,  and  agreements  shall  be  valid  and  effectual  in  law  to  all  intents  &nd 
purposes  whatsoever. 

4.  In  case  any  such  bodies  or  other  persons  hereby  authorised  to  contract  Persons 
on   behalf  of   themselves  or  others  as  aforesaid,  or  any  other  person  or  refusing  to 
persons  interested  in  any  such  lands  or  hereditaments  which  shall  be  so  8ell»  or  to 
marked  out  and  surveyed  for  the  public  service,  shall,  for  the  space  of  accept  the 
fourteen  days  next  after  notice  in  writing,  subscribed  by  such  person  or  ^^L^^^q^ 
persons  authorised  as  aforesaid,   shall  have  been  given   to  the  principal  justices   etc. 
officer  or   officers  of    any  such  body,  or  to  such  other  persons  hereby  ^ay  put  his  ' 
authorised  to  contract  on  behalf  of  others  or  interested  themselves  as  afore-  Majesty's 
said,  or  left  at  his,  her,  or  their  usual  place  of  abode,  refuse  or  decline  to  officers  into 
treat  or  agree  or  by  reason  of  absence  shall  be  prevented  from  treating  or  possession, 
agreeing  with  such  person  or  persons  authorised  as  aforesaid,  or  shall  refuse  ^  ii*ij?*^^ 
to  accept  such  sum  of  money  as  shall  be  offered  by  such  person  or  persons  1.  *  ^^1  J|!^ 
as  the  consideration  for  the  absolute  purchase  of  such  lands  and  heredita-  gj^^  gj^^j  ^^^^ 
ments,  or  such  annual  rent  or  sum  as  shall  be  offered  for  the  hire  thereof,  compensa- 
either  for  a  time  certain  or   for  such  period  as  the  public  service  may  tion  to  be 
require,  then  and  in  such  case  it  shall  be  lawful  for  such  person  or  persons  made, 
so  authorised  as  aforesaid  to  require  two  or  more  justices  of  the  peace  or 
three  or  more  deputy  lieutenants  (one  of  whom  shall  be  a  justice  of  the 
peace)  or  two  or  more  deputy  governors  for  the  county,  riding,  city,  or 
place  where   such  lands  or  hereditaments  shall  be,  to  put  his  Majesty's 
officers  into  immediate  possession  of  such  lands  or  hereditaments,  which 
such    justices    or   deputy   lieutenants    or   deputy    governors    are    hereby 
required  to  do,  and  shall  for  that  purpose  issue  their  warrant  under  their 
hands  and  seals  commanding  possession  to  be  so  delivered,  and  shall  also 
issue  their  warrants  to  the  sheriffs  of  the  county,  riding,  city,  or  place 
wherein  such  lands  or  hereditaments  shall  be  situate,  to  summon  a  jury  ; 
and   every  such   sheriff  is  hereby    authorised  and   required  to   sunmion 
and  return  a  jury  properly  qualified  of  the  number  of  twenty-four,  and  in 
the   manner  required   by  the   laws  of    England,   Ireland,   and    Scotland 
respectively,  who  shall    meet  at  some  convenient  time  and  place  to  be 
mentioned  in  such  summons  ;  out  of  whom  a  jury  of  twelve  shall  be  drawn 
in  such  manner  as  juries  for  the  trial  of  issues  joined  in  his  Majesty's 
Courts    at  Westminster  and   Dublin  are  drawn   by  law  in   England  and 
Ireland  respectively,   and  in  such   manner  as   juries   are    drawn    by  law 
for  the  trial  of  offences  in  Scotland  ;  and  in  case  a  sufficient  number  shall 
not  appear,  the  said  sheriff  shall  choose  others  of  the  bystanders,  or  that 
can  speedily  be  procured,  being  qualified  as  aforesaid  ;  and  the  said  jurymen 
may  be  challenged  by  the  parties  on  either  side,  but  not  the  array  ;  and  the 
said  justices,  deputy  lieutenants,  or  governors  respectively  may  summon 
witnesses,  and  adjourn  any  such  meeting  if  jurymen  or  witnesses  do  not 
attend  ;  and  the  jury,  on  hearing  any  witnesses  and  evidence  that  may  be 
produced,  shall   on  their  oaths  (which  oaths,  as  also  the  oaths  of    such 
witnesses,  the  said  justices,  deputy  lieutenants,  or  governors  respectively, 
are  hereby  empowered  and  required  to  administer)  find  the  compensation  to 
be  paid,  either  for  the  absolute  purchase  of  such  lands  or  hereditaments, 
or  for  the  possession  or  use  thereof,  as  the  case  may  be. 

6.  Provided  always,  that  if  the  Lord  High  Admiral  or  the  commissioners  Appeal  to  the 
for  executing  the  office  of  Lord  High  Admiral  aforesaid,  or  any  person  Court  of 

Exchequer,  if 
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in  Enffland 
or  Ireland, 
and  to  the 
Court  of 
Session  if  in 
Scotland. 


Jury  in 
ascertaining 
the  compen- 
sation for 
premises 
shall  settle 
the  propor- 
tion to  be 
paid  lessees, 
etc. 


interested  therein,  shall  be  dissatisfied  with  the  verdict  of  any  such  jury,  it 
shall  be  lawful  for  them  or  their  attomies  in  England  and  Ireland  to  apply 
to  the  Court  of  Exchequer  at  Westminster  or  Dublin  respectively  in  the 
term  next,  and  in  Scotland  to  apply  within  fourteen  days  after  the  finding 
any  such  verdict  to  the  Court  of  Session  in  Scot  hind  in  time  of  session,  or 
Lord  Ordinary  on  the  Bills  in  time  of  vacation,  and  to  suggest  to  the  said 
courts  or  Lord  Ordinary  respectively,  that  they  have  reason  to  be  dissatisfied 
with  such  verdict,  and  forthwith  give  notice  thereof  to  the  said  Lord  High 
Admiral  or  commissioners  or  party  (as  the  case  may  be)  ;  and  thereupon  in 
England  and  Ireland  the  proceedings  that  shall  have  been  had  and  the 
verdict  of  such  jury  shall  be  returned  into  the  said  Courts  of  Exchequer 
respectively  ;  and  if  it  shall  appear  to  the  said  courts  to  be  proper,  a  sugges- 
tion shall  be  entered  on  such  proceedings  as  aforesaid,  and  a  writ  shall 
thereupon  by  rule  of  such  court  or  order  of  any  judge  of  such  court  be 
directed  to  the  sheriff  of  the  county  where  such  lands  or  hereditaments 
shall  lie,  or,  if  the  same  shall  lie  in  two  counties,  to  the  sheriff  of  either 
of  such  counties,  to  summon  either  a  common  or  special  jury,  according 
to  the  application  that  shall  have  been  made  on  that  behalf,  and  as  the 
court  or  as  such  judge  shall  allow,  and  who  shall  respectively  be  qualified 
according  to  law  to  appear  before  the  said  justice  or  justices  of  assize  or 
nisi  prius  of  that  county  at  the  next  assizes,  if  the  same  shall  not  happen 
sooner  than  twenty-one  days  after  such  suggestion,  otherwise  at  the  next 
succeeding  assizes  ;  and  the  compensation  to  be  paid  either  for  the  absolute 
purchase  or  for  the  possession  or  use  of  such  lands  or  hereditaments, 
as  the  case  shall  be,  shall  at  such  assizes  be  ascertained  by  such  jury,  in 
like  manner  as  any  damages  may  be  enquired  of  upon  any  inquisition  or 
enquiry  of  damages  by  any  jury  before  any  judge  of  assize  or  nisi  prius,  and 
the  verdict  of  such  jury  shall  be  returned  to  the  said  Court  of  Exchequer, 
and  shall  be  final  and  conclusive  ;  and  in  Scotland,  if  it  shall  appear  proper 
to  the  said  Court  of  Session  or  Lord  Ordinary  upon  such  application  so  to 
do,  the  said  court  or  Lord  Ordinary  shall  order  and  direct  the  sheriff  of  the 
county  where  such  lands  or  hereditaments  shall  lie,  or,  if  the  same  shall  lie 
in  two  counties,  the  sheriff  of  either  of  such  counties,  to  summon  another 
jury  in  the  manner  in  which  juries  are  summoned  in  Scotland,  properly 
qualified  accordiag  to  law,  to  appear  before  the  Lords  or  Lord  of  Justiciary 
at  the  next  circuit,  if  the  same  shall  not  happen  sooner  than  twenty -one  days 
after  such  application,  otherwise  at  the  next  succeeding  circuit ;  and  the 
compensation  as  aforesaid  for  the  lands  or  hereditaments  (as  the  case  may 
be)  shall  at  such  circuit  be  ascertained  by  a  jury  drawn  from  the  jury  sum- 
moned as  aforesaid  in  such  manner  as  juries  are  drawn  in  Scotland,  under 
the  direction  of  the  said  Lords  or  Lord  of  Justiciary  as  aforesaid  ;  and  the 
verdict  of  such  last -mentioned  juries  shall  be  final  and  conclusive,  without 
being  subject  to  review  or  challenge  of  any  kind,  unless  the  court  that  shall 
have  allowed  such  enquiry  shall  think  fit,  on  any  application  made  within 
four  days  after  the  commencement  of  the  succeeding  term  or  session,  if  in 
Scotland,  to  order  any  new  trial  in  relation  thereto. 

6.  Provided  always,  that  it  shall  be  lawful  for  any  jury  impannelled 
before  any  justice  of  the  peace  or  magistrate,  or  deputy  lieutenant  or  deputy 
governor,  or  before  any  judge  of  assize  or  nisi  prius,  to  ascertain  the  com- 
pensation to  be  paid  for  any  lands  or  hereditaments  under  this  Act,  and  they 
are  hereby  required  to  ascertain  and  settle  the  proportion  to  be  paid  out  of 
such  compensation  to  any  person  or  persons  having  any  interest  as  lessees  or 
tenants  at  will  or  otherwise  in  any  such  lands  or  hereditaments,  and  the 
proportion  to  be  paid  out  of  such  compensation  shall  be  returned  on  the 
verdict :  Provided  also,  that  where  any  such  enquiry  before  any  judge  «f 
assize  or  nisi  prius,  or  Lords  or  Lord  of  Justiciary,  shall  be  had  on  the  appli- 
cation of  any  such  lessee  or  tenant  at  will,  or  other  person  having  any  inferior 


Admiralty  (Signal  Stations)  Act,  1815.  687 

interest  in  any  such  lands  or  hereditaments,  who  may  have  been  dissatisfied    Appendix. 

with  the  proportion  of  compensation  settled  by  the  jury  to  be  paid  in  

respect  of  such  interest,  it  shall  not  be  lawful  for  the  jury  in  any  such  case 
to  alter  the  amount  of  the  entire  compensation  awarded  by  any  former 
verdict  to  be  paid  for  such  lands  or  hereditaments,  but  only  the  proportion 
thereof  to  be  paid  to  the  person  or  persons  having  separate  interest  therein  ; 
and  it  shall  not  be  lawful  for  any  jury  on  any  enquiry  had  before  any  judge  of 
assize  or  nisi  prius  or  Lords  or  Lord  of  Justiciary,  as  to  any  such  compensa 
tion,  on  the  application  of  the  said  Lord  High  Admiral  or  commissioners 
for  executing  the  office  of  Lord  High  Admiral  aforesaid,  in  any  case  in 
which  the  whole  compensation  awarded  by  the  former  jury,  to  alter  the  pro- 
portion that  shall  have  been  settled  by  any  such  former  jury  as  to  any 
separate  interest  in  any  such  lands  or  hereditaments. 

?.  Provided  also,  that  it  shall  be  lawful  for  the  court  or  judge  or  Lord  Courts  tu 
Ordinary  making  any  such  rule  or  order  to  require  that  the  party  on  whose  require 
application  the  same  shall  be  made  shall  give  such  security  as  shall  to  such  security  to 
court,  judge,  or  Lord  Ordinary  seem  proper  for  payment  of  costs,  under      g^v©"  ^^^ 
such  circumstances  as  shall  be  specified  in  any  rule  or  order  made  for  that 
purpose. 

8l  In  all  cases  where  any  lands  or  hereditaments  shall  have  been  taken  in  cases 
under  the  provisions  of  this  Act  for  any  term  of  years  or  for  such  period  where  lands 
only  as  the  public  service  shall  require,  it  shall  be  lawful  for  the  Lord  High  are  taken  for 
Admiral,  or  commissioners  for  executing  the  office  of  Lord  High  Admiral  ^^Y  ^®''n|l  °^ 
aforesaid,  or  any  other  person  or  persons  so  authorised  as  aforesaid,  at  any  ^^ijfi' ^s  for 
time  before  the  possession  of  any  lands  or  hereditaments  which  shall  have  ^j^^  public 
been  taken  for  the  purposes  aforesaid  shall  be  delivered  up  to  the  owner  or  service  shall 
owners  thereof,  or  other  person  or  persons  acting  on  his,  her,  or  their  behalf,  be  removed, 
to  take  down  and  remove  all  such  buildings  or  other  erections  which  shall  or  on  delivering 
may  have  been  built  or  erected  thereon  for  the  public  service,  and  to  carry  "P  the  lands 
away  the  materials  thereof,  making  such  compensation  to  the  owner  or  ^^  ^*^®  owners, 
owners  of  such  lands  or  hereditaments,  or  other  person  or  persons  acting  on 
his,  her,  or  their  behalf,  for  the  damage  or  injury  which  may  have  been  done 
thereto,  or  to  the  soil  thereof,  by  the  erection  of  any  such  buildings,  or 
removing  and  carrying  away  the  same,  or  otherwise  in  consequence  of  the 
same  having  been  occupied  for  the  public  service,  as  the  said  Lord  High 
Admiral  or  the  commissioners  for  executing  the  office  of  Lord  High  Admiral, 
or  such  other  person  or  persons  authorised  as  aforesaid  shall  think  reasonable, 
and  as  shall  be  agreed  upon  in  that  behalf  ;  and  if  such  owner  or  owners  or 
other  person  or  persons  acting  on  his,  her,  or  their  behalf  shall   not   be 
willing  to  accept  the  compensation  so  offered,  it  shall  be  lawful  for  the  said 
Lord  High  Admiral  or  commissionera  for  executing  the  office  of  Lord  High 
Admiral  aforesaid,  or  other  person  or  peraons  so  authorised  as  aforesaid,  to 
apply    to  and   require   two  justices  of  the   peace  of  the  county,  riding, 
stewartry,  city,  or  place,  to  settle  and  ascertain  the  compensation  which 
ought  to  be  made  for  such  damage  or  injury  as  aforesaid  ;  and  such  justices 
shall  settle  and  ascertain  the  same  accordingly,  and  shall  grant  a  certificate 
thereof  ;  and  the  amount  of  such  compensation  so  settled  and  ascertained 
and  certified  shall  forthwith  be  paid  by  the  Treasurer  of  his  Majesty's  Navy 
for  the  time   being  to  the  peroon  or  persons  entitled  thereto  :   Provided  .Saving  as  to 
always,  that  nothing  in  this  Act  contained  shall  extend  or  be  construed  to  special  agree- 
extend  to  alter,  prejudice,  or  affect  any  agreement  which  hath  been  or  shall  ments. 
or  may  be  entered  into  by  any  such  person  or  persons  authorised  as  afore- 
said with  any  owner  or  owners  of  any  such  lands  or  hereditaments,  or  other 
person  or  persons  acting  on  his,  her,  or  their  behalf,  in  relation  to  any  such 
buildings  or  erections,  but  every  such   agreement  shall  remain  valid  and 
effectual  in  like  manner,  as  if  this  Act  had  not  been  passed. 
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Appendix. 

Purchase 
money  be- 
longing to 
incapacitated 
persons,  etc. , 
to  be  paid  by 
the  treasurer 
of  the  navy 
to  the  deputy 
remem- 
brancer of  the 
£xche<|uer 
for  their  use. 


Money  to  \ye 
paid  into  the 
oank. 


Barons  of  the 
Exchequer, 
etc.,  on 
petition  of 
the  parties 
intere8te<i  to 
order  the 
application  of 
the  money. 


On  death  or 
removal  of 
deputy  re- 
membrancer, 
stocks  and 
securities 
sliall  vest  in 
successor. 


9.  In  all  cases  where  any  money  shall  have  been  or  shall  be  agreed 
or  shall  have  been  or  shall  be  found  by  the  verdict  of  any  jury  to  be 
paid  or  given  either  for  the  use  or  for  the  absolute  purchase  of  any 
lands  or  hereditaments  taken  by  virtue  of  this  Act,  belonging  to  any 
person  or  persons  under  any  disability  or  incapacity,  or  not  having  the 
absolute  interest  therein,  the  same  shall  be  paid  by  the  Treasurer  of 
his  Majesty's  Navy  for  the  time  being  into  the  hands  of  the  Deputy  of 
the  King  s  Remembrancer  of  his  Majesty's  Court  of  Exchequer  at  West- 
minster, Edinburgh,  or  Dublin  respectively  for  the  time  being,  for  the  use 
and  benefit  of  such  person  or  persons  ;  who  is  hereby  authorised  and 
required  to  receive  or  accept  and  to  give  a  discharge  for  the  same,  and 
upon  the  acceptation  or  receipt  thereof  to  sign  a  certificate  to  the  barons 
or  judges  of  the  said  Courts  of  Exchequer  respectively  under  his  hand, 
purporting  and  signifying  that  such  money  or  other  consideration  was 
received  or  accepted  by  and  paid  to  him  in  pursuance  of  this  Act  for 
the  use  and  benefit  of  such  person  or  persons  who  shall  be  named  and 
described  in  such  certificate ;  and  the  said  certificate  shall  be  filed  or 
deposited  in  the  said  Court  of  Exchequer  at  Westminster,  Edinburgh,  or 
Dublin  respectively,  and  a  true  copy  thereof  signed  by  the  Deputy  Remem- 
brancer of  such  court  shall  and  may  be  read  and  allowed  as  evidence  for 
the  purposes  hereinafter  mentioned  ;  and  the  said  Deputy  Remembrancer 
is  hereby  required  upon  receipt  of  any  such  sum  or  sums  of  money  as 
aforesaid,  to  pay  the  same  into  the  Bank  of  England,  or  Bank  of  Scotland 
or  Royal  Bank  of  Scotland,  or  Bank  of  Ireland,  as  the  case  may  require  : 
and  immediately  upon  the  filing  or  depositing  of  such  certificate  the  said 
lands  or  hereditaments  shall  be  and  become  vested  in  or  to  the  use 
of  his  Majesty. 

10.  The  barons  or  judges  of  his  Majesty's  Court  of  Exchequer  at 
Westminster,  Edinburgh,  or  Dublin,  of  the  degree  of  the  coif,  for  the 
time  being  respectively,  or  any  two  or  more  of  them,  shall  be  and  they  are 
hereby  authorised  and  empowered  in  a  summary  way  upon  motion  or 
by  petition  for  and  on  behalf  of  any  person  or  persons  interested  in 
or  entitled  to  the  benefit  of  the  money  so  paid  to  and  received  by  the 
Deputy  Remembrancer  or  the  interest  or  produce  thereof,  and  upon  reading 
the  certificate  directed  to  be  signed  by  the  said  Deputy  Remembrancer 
onceming  the  same  as  aforesaid,  and  receiving  such  further  satisfaction  as 
they  shall  think  necessary,  to  make  and  pronounce  such  orders  and  direc- 
tions for  paying  the  said  money  or  any  part  of  the  same,  or  for  placing  out 
such  part  thereof  as  shall  be  principal  in  the  public  funds  or  upon  Govern- 
ment or  real  securities,  and  for  payment  of  the  dividends  or  interest  thereof, 
or  any  part  thereof,  to  the  respective  persons  entitled  to  receive  the  same, 
or  for  laying  out  the  principal  or  any  part  thereof  in  the  purchase  of  other 
lands  or  hereditaments  to  be  conveyed  and  settled  to,  for,  and  upon  the 
same  uses,  trusts,  intents,  and  purposes,  as  the  said  lands  and  hereditaments 
so  taken  stood  settled  at  the  time  of  the  payment  of  such  money  as 
aforesaid,  as  near  as  the  same  can  be  done,  or  otherwise,  concerning  the 
disposing  of  the  said  money  or  any  part  thereof,  and  the  interest  of 
the  same  or  any  part  thereof,  for  the  benefit  of  the  person  or  persons 
entitled  to  and  interested  in  the  same  respectively,  or  for  appointing  any 
person  or  persons  to  be  trustee  or  trustees  for  all  or  any  of  such  purposes, 
as  the  said  court  shall  think  just  and  reasonable. 

11,  Upon  the  death  or  removal  of  any  such  Deputy  Remembrancer,  all 
stocks  and  securities  vested  in  him  by  virtue  of  this  Act  shall  vest  in 
the  succeeding  Deputy  Remembrancer  for  the  purposes  hereinbefore 
mentioned  without  any  assignment  or  transfer  ;  and  all  moneys  paid  into 
the  said  banks  respectively  in  pursujince  of  this  Act,  or  remaining  in  the 
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hands  of  any  Deputy  Bemembrancer  at  his  death  or  removal,  and  not   Appendix. 

vested  in  the  funds  or  placed  out  on  securities  as  aforesaid,  shall  be  paid         

over  to  the  succeeding  Deputy  Remembrancer  for  the  time  being. 

IS.  If   in  any  case  the   King^s  Remembrancer  shall  execute  the  said  Where  there 
office  in   person,  then   and   in  such  case  the  several   trusts,  powers,   and  i^  no  deputv, 
■authorities,  by  this  Act  vested  in   the  said   Deputy  Remembrancer  and  P^^ers  shall  ' 
his  successors,  shall,  during  such  time  as  no  Deputy  Remembrancer  shall  be  j^nc'g  j^^ 
appointed,  be  vested  in  and  be  executed  by  the  said  King's  Remembrancer  niembrancer. 
foT  the  time  being. 

Note. — ^The  above  Act  is  printed  as  in  the  Revised  Statutes. 


THE   CHURCH  BUILDING  ACT,  1818. 
(58  Geo.  3,  c.  45.) 

Ah  Act  for  building  and  promoting  the  building  of  additional  churcJies  in 
populous  parishes,  [30th  May  1818.] 

♦  ♦  ♦  ♦  ♦ 

By  this  Act  certain  Commissioners  were  appointed  to  inquire  as  to  where  new 
•charches  were  required,  and  when  necessary  to  provide  them  ;  a  sum  of  £1,000,000 
was  voted  to  them  to  employ  on  this  purpose.  By  19  &  20  Vict.  c.  55,  their  powers 
were  transferred  to  the  Ecclesiastical  Commissioners.  They  had  also  power  to  assist 
parishes  to  build  churches,  and  to  lend  money  on  the  security  of  the  church  rates. 
These  rates  were,  however,  abolished  by  the  Compulsory  Church  Rate  Abolition  Act, 
1860  (31  &  32  Vict.  c.  109).  Power  was  given  to  them  to  purchase  sites  compulsorily 
for  new  churches,  and  persons  under  disability  were  enabled  to  sell.  As  the  money 
has  been  expended  and  the  churches  provided  in  respect  of  which  they  were  appointed, 
many  of  these  powers  may  be  regarded  as  obsolete.  The  power  given  by  s.  52  to 
enable  the  commissioners  to  acquire  a  site  for  such  parishes  as  are  prepared  to  defray 
the  expense  would  still  seem  to  exist.    This  section  is  as  follows  : 

52.  In  every  case  in  which  any  parish  or  extra-parochial  place  is  or  shall  Where  a 
be  empowered  by  any  Act  or  Acts  of  Parliament  to  build  any  church  or  parish  desires 
chapel,  or  enlarge  any  existing  church  or  chapel,  and  also  in  evexy  case  in  to  procure  a 
which  any  parish  or  extra-parochial  place  shall  be  desirous  of  building  any  ^^^  ^^^  * 
church  or  chapel,  or  enlarging  any  existing  church  or  chapel,  and  defraying  °jj^^^"»  '^^^!' 
the  expense  thereof  without  any  aid  from  the  commissioners  in  that  behalf,  undeTdi^*^  ** 
and  are  not  able  to  procure  a  fit  and  proper  site  for  such  new  church  or  ability  or 
chapel,  or  for  the  enlarging  such  existing  church  or  chapel,  by  reason  of  the  unwilling  to 
inability  of  any  person  or  persons,  body  or  bodies  interested  in  such  site  or  treat,  com  mis- 
any  part  thereof,  to  convey  or  make  a  good  title  to  the  same,  freed  and  sioners  may 
discharged  from  all  incumbrances,  or  shall  be  unwilling  to  treat  for  the  sale  procure  the 
thereof,  or  cannot  agree  for  such  sale  and  purchase,  then  and  in  every  such  case  ff^^^^der 
it  shall  be  lawful  for  the  said  commissioners,  and  they  are  hereby  authorised     *^     ^  ' 
and  empowered,  if,  upon  application  made   for  that  purpose,  and   upon 
a  statement  of  all  the  circumstances  of  the  case,  the}'  shall  think  it  proper 
and  expedient,  to  proceed  under  the  provisions  of  this  Act  to  procure  such 
aite  ;  and  the  expense  of  procuring  such  site  shall  be  chargeable  and  charged 
upon  the  parish  or  extra-parochial  place  making  such  application,  in  like 
manner  as  in  cases  of  money  advanced  for  sites  under  this  Act  ;  and  all  the 
powers,   authorities,  provisions,  and   regulations  and   clauses  in   this  Act 
•contained  in  relation  to  procuring  sites  for  churches  to  be  built  under  the 
provisions  thereof,  shall  extend  and  apply  to  the  procuring  and  taking  of 
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Appendix,    such  sites,  as  fully  in  any  respect  as  if  such  charches  or  chapels  were  built 
nnder  the  provisions  of  this  Act. 

The  flections  as  to  acqairing  sites  are  ss.  34,  36,  38 — 54.  They  contain  proTislonA 
corresponding  to  the  jur^  clauses  of  the  Lands  Clanses  Act,  1845,  and  the  monej  i$ 
to  be  paid  into  the  bank  in  ca«es  of  disability  or  Cailare  to  make  a  title.  The  powers 
of  sale  g^ven  to  persons  ander  disability  have  also  been  extended  by  subsequent  Acts  ; 
see,  for  example,  3  Geo.  4,  c.  72  ;  5  Geo.  4,  c.  103  ;  1  &  2  Vict.  c.  107  ;  8  &  9  Vict. 
c.  70 ;  19  &  20  Vict.  c.  104  ;  86  &  37  Vict.  c.  50 ;  45  ft  46  Vict  c.  21.  As  to 
purchasing  common  land,  see  the  restriction  in  s.  22  of  Sched.  L  of  the  Commons 
Act,  1899,  ante,  p.  627. 

As  the  powers  of  compulsory  purchase  have  been  exercised  rarely,  if  ever,  during 
recent  years  It  has  not  been  thought  necessary  to  set  out  these  sections,  or  to  deal  with 
the  matter  more  fully.  On  this  subject  the  reader  is  referred  to  Fhillimore'» 
Ecclesiastical  Law,  p.  2141,  and  to  Trower's  Church  Building  Laws. 


THE   SEWERS  ACT,   1833. 
(3  &  4  Will.  4,  c.  22.) 

An  Act  to  arnettd  the  Lawn  relating  to  SeirerH. 

«  «  «  « 


[28th  June  1833.] 

« 


rised  to  con 
tract  for  the 
purchase  of 
lands,  etc. 


By  this  Act,  Commissioners  of  Sewers  are  em}x»wered  to  purchase  and  take  land 
for  the  purpose  of  altering,  repairing,  and  widening  existing  drainage  works.  FoweiH 
for  the  same  pur|)ose  and  for  .making  new  works  are  also  g^ven  by  the  Laud  Drainas;e 
Act,  1861  ;  but  the  powers  given  by  this  Act  are  not  thereby  repealed,  but  may  still 
be  put  in  force.    See  the  notes  to  the  Land  Drainage  Act,  1861,  atUr,  p.  405. 

The  following  are  the  sections  conferring  the  powers  as  to  the  taking  and  purchase 
of  land : 

Commis-  24.  It  shall  be  lawful  for  any  Court  of  Commissioners  of  Sewers  to  treat, 

sioners  autho-  contract,  and  agree  with  the  owners  of  and  persons  interested  in  any 
4.^  ..^,.  meggimgQg^  lands,  tenements,  hereditaments,  and  premises,  with  their  appur- 
tenances, for  the  purchase  thereof  or  of  any  part  thereof,  for  the  purpose 
of  widening,  deepening,  strengthening,  maintaining,  repairing,  and  amending 
any  rivers,  streams,  watercourses,  walls,  banks,  and  other  works,  aids,  and 
defences  within  the  jurisdiction  of  Commissioners  of  Sewers,  and  for  the 
loss  or  damage  which  such  owners  or  persons  may  sustain  thereby  respec- 
tively ;  and  it  shall  be  lawful  for  all  bodies  politic,  corporate,  or  collegiate, 
corporations  aggregate  or  sole,  tenants  for  life  or  in  tail,  husbands,  guardians, 
trustees,  feoffees  in  trust,  executors,  administrators,  and  all  other  persons 
whomsoever,  not  only  for  or  on  behalf  of  themselves,  their  heirs  and 
successors,  but  also  for  or  on  behalf  of  the  person  entitled  in  reversion, 
remainder,  or  expectancy  after  them,  and  for  or  on  behalf  of  their  cestui  que 
trusts,  whether  femes  covert,  infants,  or  issue,  unborn,  lunatics,  idiots,  or 
other  person  whomsoever,  and  to  and  for  all  femes  covert  who  are  or  shall 
be  seised  of  or  interested  in  their  own  right,  and  to  and  for  every  person 
whomsoever  who  is  or  shall  be  possessed  of  or  interested  in  any  such  lands, 
tenements,  hereditaments,  or  premises,  or  who  shall  sustain  any  damage  as 
aforesaid,  to  contract  with  the  ^d  commissioners  for  the  sale  thereof 
respectively,  or  for  the  satisfaction  to  be  made  for  the  same  or  for  such 
damage  as  aforesaid,  and  by  conveyance  to  convey  unto  the  said  conunis- 
sioners  all  or  any  of  such  messuages,  lands,  tenements,  hereditaments,  or 
premises,  or  any  part  thereof,  for  the  purposesaforesaid,  in  manner  herein- 
after mentioned  ;  and  all  contracts,  sales,  and  conveyances  which  shall  be  so 
made  shall  be  good,  valid,  and  effectual,  to  all  intents  and  purposes,  without 
fine  or  recovery,  and  shall  be  a  complete  bar  to  all  estates  tail,  and  other 
estates,  rights,  titles,  trusts,  and  interests  whatsoever,  any  law,  statute,  usage. 
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custom,  or  other  matter  to  the  contrary  notwithstanding  ;  and  all  such  bodies   Appendix. 

politic,  corporate,  or  collegiate,  corporations  aggregate  or  sole,  tenants  for  life         

or  in  tail,  husbands,  guardians,  trustees,  feoffees,  committees,  executors, 
administrators,  and  all  other  persons,  shall  be  and  are  hereby  indemnified  for 
what  they  or  any  of  them  shall  do  by  virtue  or  in  pursuance  of  this  Act. 

25.  All  such  conveyances  of  any  lands,  tenements,  or  hereditaments  to  be  Form  of  con- 
purchased  by  the  said  Commissioners  of  Sewers  shall  be  expressed  in  the  veyauce  to 
following  or  some  similar  form  of  words,  as  the  circumstances  of  the  case  cpnimis- 
may  require  :  sioners. 

"I,  ,  of  ,  in  consideration  of  the  sum  of  ,  to  me  paid 

by  six  or  more  of  the  Commissioners  of  Sewers  acting  in  and  for  several 
limits  [here  describe  the  limits  as  set  forth  in  the  Commission  of  Sewers^,  do 
hereby  grant  and  release  to  the  Commissioners  of  Sewers  acting  in  and  for 
the  said  limits  all  [describing  the  premises  to  be  conveyedi]^  and  all  my  right, 
title,  and  interest  in  and  to  the  same  and  every  part  thereof,  to  hold  to  the 
said  commissioners,  their  successors  and  assigns  for  ever,  by  virtue  of  the 
several  Acts  and  laws  now  in  force  concerning  sewers.  In  witness  whereof 
I  have  hereto  set  my  hand  and  seal  this  day  of  ,  in  the  year  of 

our  Lord  ." 

26.  If  any  such  body  politic,  corporate,  or  collegiate,  corporations  aggregate  Where 

or  sole,  tenants  for  life  or  in  tail,  husbands,  guardians,  trustees  or  feoffees,  persons  shall 
committees,  executors,  administrators,  or  any  other  person  interested  in  any  neglect  or 
such  lands,  tenements,  hereditaments,  or  premises,  or  sustaining  any  damage  ^"^  ^ 
as  aforesaid,  upon  notice  to  him  or  them  given,  or  left  in  writing  at  the  ^r®**»  ®^®-» 
dwelling-house  or  place  of  abode  of  such  person,  or  of  the  principal  officer  gionors  to 
of  any  such  bodies  politic,  corporate,  or  collegiate,  corporations  aggregate  or  isa\x»  their 
sole,  tenants  for  life  or  in  tail,  or  at  the  house  of  the  tenant  in  possession  of  warrants  to 
any  such  lands,  tenements,  hereditaments,  or  premises,  shall,  for  the  space  the  sheriff  to 
of  thirty  days  next  after  such  notice  given  or  left  as  aforesaid,  neglect  or  impanel  a 
refuse  to  treat,  or  shall  not  agree  in  the  premises,  or  by  reason  of  absence  ^^^y- 
shall  be  prevented  from  treating,  then  and  in  every  such  case  the  said 
Commissioners  of  Sewers,  or  any  six  or  more  of  them,  are  hereby  empowered 
from  time  to  time  to  issue  out  their  warrant  or  warrants  under  their  hands 
and  seals  to  the  sheriff,  bailiff,  or  other  returning  officer  of  the  county  or 
place  wherein  the  matter  in  question  shall  lie,  or  if  such  sheriff,  bailiff,  or 
other  returning  officer  shall  be  immediately  interested  in  such  matter,  then 
to  one  of  the  coroners  of  such  county  or  place,  commanding  such  sheriff, 
bailiff,  or  other  returning  officer,  or  coroner,  to  impanel,  summon,  and  return 
a  jury  ;  and  the  said  sheriff,  bailiff,  or  other  returning  officer,  or  coroner,  is 
hereby  required  accordingly  to  impanel,  summon,  and  return  twenty-four 
mft,  qualified  according  to  the  laws  of  this  realm  to  be  returned  for  trials 
of  issues  joined  in  his  Majesty's  courts  at  Westminister  ;  and  the  persons  so 
to  be  impanelled,  summoned,  and  returned  are  hereby  required  to  come  and 
appear  before  the  justices  of  the  peace  for  the  county  or  place  in  which 
such  lands,  tenements,  hereditaments,  or  premises  shall  lie,  or  the  matter  in 
question  or  dispute  shall  arise,  at  some  court  of  general  or  quarter  sessions 
of  the  peace  to  be  holden  in  and  for  the  same  county  or  place,  or  at  some 
adjournment  thereof,  as  in  such  warrant  or  warrants  shall  be  appointed,  in 
order  that  out  of  them  a  jury  of  twelve  may  be  sworn  to  inquire  touching 
the  matters  in  question  ;  and  in  case  a  sufficient  number  of  jurymen  shall 
not  appear  at  such  time  and  place,  the  said  sheriff,  bailiff,  or  other  returning 
officer,  or  coroner,  shall  return  other  honest  and  indifferent  men  that  can 
speedily  be  procured  to  attend  that  service,  to  make  up  the  said  jury  to 
the  number  of  twelve  ;  and  all  parties  concerned  may  have  their  lawful  Jury  may  be 
challenges  against  any  of  the  said  jurymen  ;  and  the  clerk  of  the  peace  for  challenged, 
the  said  county  or  place,  or  his  deputy,  is  hereby  empowered  and  required  Witnesses  to 

be  summoned, 
2  Y  2 
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Appendix,    to  gtunmon  before  the  said  joatices  all  such  persons  as  shall  be  thought 

necessary  to  be  examined  as  witnesses  touching  the  matters  in  question,  and 

and  examined  may  order  and  authorise  the  said  jury,  or  any  six  or  more  of  them,  to  viev 

upon  oath.       the  place  or  places  or  matters  in  controversy ;  which  jury  (upon  their  oaths. 

Jury  to  to  be  administered  by  the  said  justices,  which  oaths,  as  also  the  oath  to  snch 

^®®^®  person  as  shall  be  called  upon  to  give  evidence,  the  said  justices  are  hereby 

damages.         empowered  to  administer)  shall  inquire  of,  assess,  and  ascertain  the  sum  or 

sums  of  money  to  be  paid  for  the  purchase  of  such  lands,  tenements,  or 

hereditaments,  or  the  recompense  to  be  made  for  damages  that  may  or  shall 

be  sustained  as  aforesaid,  and  to  settle  and  ascertain  in  what  proportions  the 

sum  or  sums  of  money  so  assessed  shall  be  paid  to  the  several  persons 

interested  in  the  premises ;   and  the  said  justices  shall  give  judgment  for 

such  purchase  moneys  or  recompense  so  to  be  assessed  by  such  juries  ;  which 

Verdict  of       said  verdict,  and  the  judgment  thereupon  pronounced  as  aforesaid,  shall  be 

the  jury  to      binding  and  conclusive  to  all  intents  and  purposes  against  all  parties,  bodies 

be  binding,      politic,  corporate,  and  collegiate,  and  all  persons  whomsoever. 

Commis-  27.  Provided  always,  that  if  any  such  sheriff,  bailiff,  or  other  returning 

sioners  may     officer,  or  coroner,  or  his  deputy  or  agent,  shall  make  default  in  the  premises, 

impose  a  fine  every  such  person  shall  for  every  offence  forfeit  the  sum  of  twenty  pounds ; 

on  shenff,        ^^^^  -^  ^^^^  person  so  summoned  and  returned  as  aforesaid  on  such  jury 

etc    makinff    shall  not  appear,  or  appearing  refuse  to  be  sworn,  or  being  sworn  refuse  to 

default.  f^'^^  ^s  venlict,  or  in  any  other  manner  wilfully  neglect  his  duty,  contrary 

to  the  true  intent  of  this  Act,  or  if  any  person  so  summoned  to  give  evidence 

shall  not  appear,  or  appearing  refuse  to  be  sworn  or  examined  or  to  give 

evidence,  every  person  so  offending,  having  no  reasonable  excuse,  to  be 

allowed  by  the  said  justices,  shall  for  every  such  offence  forfeit  and  pay 

such  sum  as  the  said  justices  shall  appoint,  not  exceeding  the  sum  of  five 

pounds  for  any  one  offence. 

Agreements         28.  All  the  agreements,  contracts,  sales,  and  conveyances,  and  also  all 

to  be  filed        verdicts  and  judgments,  which  shall  be  made  and  given  in  relation  to  any 

with  the  clerk  ^^^^  lands,  tenements,  and  hereditaments  as  aforesaid  (such  verdicts  and 

of  the  sewers.  j,j(jgnaent8  being  certified  by  the  clerk  of  the  peace  of  the  county  or  place 

in  which  such  verdict  and  judgment  shall  have  been  given),  shall  be  delivered 

to  and  deposited  with  the  clerk  of  the  sewers  for  the  county,  limits,  or 

district  wherein  such  lands,  tenements,  or  hereditaments  are  situate,  and 

shall  be  filed  with  the  rolls  of  the.  court  or  Conmiissioners  of  Sewers  of  such 

county,  limits,  or  district ;  and  the  same,  or  a  true  copy  thereof,  shall  be 

admitted  as  evidence  in  all  courts  whatsoever ;  and  all  persons  shall  have 

liberty  to  inspect  the  same,  and  take  copies  thereof,  upon  paying  for  every 

such  inspection  the  sum   of  one   shilling,  and  for  every  such   copy  not 

exceeding  seventy-two  words  the  sum  of  fourpence,  and  so  in  proportion 

for  any  greater  number  of  words. 

By  whom  29.  In  case  any  such  jury  or  juries  shall  deliver  a  verdict  for  more  money 

costs  of  jury    |^  ^  satisfaction  for  such  lands,  tenements,  or  property,  or  for  any  such  loss 

f'^^vJ^*^"?*'*^**  ^^  damage,  than  what  shall  have  been  offered  by  such  commissioners  for  the 

^*  '       same  before  the  summoning  or  returning  the  said  jury  or  juries,  then  and  in 

such  case  the  costs  and  expenses  of  summoning  and  returning  the  said  jury 

and  witnesses,  and  all  other  expenses  attending  the  hearing  and  determining 

of  such  difference,  shall  be  borne  and  paid  by  the  said  commissioners  out  of 

the  same  fund  as  the  said  purchase  or  compensation  money  is  hereby  directed 

to  be  paid  ;  and  such  costs  and  expenses  shall  be  ascertained  and  settled  by 

an  officer  of  one  of  his  Majesty's  superior  Courts  of  Record  at  Westminster, 

to  be  nominated,  in  case  of  dispute,  in  the  county  of  Middlesex  by  the  Lord 

Chief  Justice  of  the  Court  of  King's  Bench,  and  in  every  other  county  by 

the  senior  judge  of  the  gaol  delivery  for  the  time  being  ;  but  if  any  such 

jury  or  juries  shall  deliver  a  verdict  for  no  more  or  for  less  money  than 
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shall  have  been  offered  by  the  said  commissionen)  before  the  summoning  Appendix. 

such  jury  or  juries,  then  such  costs  and  expenses  (to  be  ascertained  and         

settled  in  like  manner)  shall  be  borne  and  paid  by  the  person  with  whom 
such  commissioners  shall  have  such  controversy  or  dispute,  and  shall  and 
may  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  person 
liable  to  pay  the  same,  by  warrant  under  the  hands  and  seals  of  two  justices 
of  the  peace  for  the  county  or  place  within  which  such  verdict  and  judgment 
shall  have  been  given  ;  and  the  overplus  (if  any)  after  such  costs  and 
expenses  and  the  charges  of  such  distress  and  sale  are  deducted,  shall  be 
returned,  upon  demand,  unto  the  owner  of  such  goods  and  chattels. 

80.  Every  sum  of  money  and  recompense  to  be  agreed  for  or  assessed  as  From  what 
aforesaid  shall  be  paid  for  out  of  any  moneys  in  the  hands  of  the  said  fund  pur- 
commissioners  which  may  be  levied  on  the  messuages,  tenements,  lands,  and  chase  and 
hereditaments,  which  shall  receive  benefit  or  avoid  damage  by  or  from  such  compensa- 
widening,  straightening,  deepening,  repairing,  and  amending  as  aforesaid,  or        f™^"^^* 
by  or  from  making  and  maintaining  any  new  walls,  banks,  sewers,  guts,      j^i 
gotes,  calcies,  sluices,  floodgates,  cuts,  and  other  works,  aids,  and  defences  ; 
and  upon  payment  to  such  parties  or  persons,  or  their  agents,  or  left  at  their 
respective  usual  places  of  abode,  or  with  the  tenant  in  possession  of  such 
lands,  tenements,  hereditaments,  and  premises,  or  into  the  Bank  of  England 
in  manner  directed  by  this  Act  (as  the  case  may  be),  then  such  lands, 
tenements,  hereditaments,  and  premises  respectively  shall  be  vested  in  such 
commissioners,  and  shall  and  may  be  taken  and   used   for  straightening, 
widening,  deepening,  repairing  and  amending  such  rivers,  streams,  ditches, 
gutters,  sewers,  and  watercourses,  or  for  making  and  maintaining  any  new 
walls,  banks,  sewers,  guts,  gotes,  calcies,  sluices,  floodgates,  cuts,  and  other 
works,  aids,  and  defences  ;  and  all  parties  and  persons  whomsoever  shall 
be    divested    of     all    right    and    title    to     such    lands,    tenements,    and 
hereditaments. 

31.  If  any  money  shall  be  agreed  or  assessed  to  be  paid  for  the  purchase  Application 
of  any  lands,  tenements,  or  hereditaments  purchased,  taken,  or  used  by  of  compenaa- 
virtue  of  the  powers  of  this  Act,  by  any  Commissioners  of  Sewers,  which  tion  money 
shall  belong  to  any  body  politic,  corporate,  or  collegiate,  or  to  any  feoffee  in  ®^SJSf^*'^^ 
trust,  executor,  administrator,  husband,  guardian,  committee,  or  other  trustee,  *'^^""* 
or  for  or  on  behalf  of  any  infant,  lunatic,  idiot,  feme  covert,  cestui  que 
trust,  or  to  any  other  person  whose  lands,  tenements,  or  hereditaments  are 
or  may  be  limited  in  strict  or  other  settlement,  or  to  any  person  under  any 
other  disability  or  incapacity  whatsoever,  such  money  shall,  in  case  the  same 
shall  amount  to  or  exceed  the  sum  of  two  hundred  pounds,  with  all  con- 
venient speed  be  paid  into  the  Bank  of  England  in  the  name  and  with  the 
privity  of  the  Accountant-General  of  the  Court  of  Exchequer,  to  be  placed 
to  his  account  there  ex  parte  the  Commissioners  of  Sewers  for  whom  such 
lands,  tenements,  or  hereditaments  shall  be  taken,  pursuant  to  the  method 
prescribed  by  an  Act  passed  in  the  first  year  of  the  reign  of  his  late  IVlajesty 
King  George  the  Fourth,  intituled  "  An  Act  for  the  better  securing  moneys  j  q^^  ^ 
and  effects  paid  into  the  Court  of  Exchequer  at  Westminster  on  account  of  c.  35. 
the  suitors  of  the  said  court,  and  for  the  appointment  of  an  Accountant- 
General  and  two  masters  of  the  said  court,  and  for  other  purposes,"  and  the 
general  orders  of  the  said  court,  and  without  fee  or  reward  ;  to  the  intent 
that  such  money  shall  be  applied,  under  the  direction  and  with  the  appro- 
bation of  the  said  court,  to  be  signified  by  an  order  made  upon  a  petition  to 
be  preferred  in  a  summary  way  by  the  person  who  would  have  been  entitled 
to  the  rents  and  profits  of  the  said  lands,  tenements,  and  other  heredita- 
ments, in  the  purchase  or  redemption  of  the  land  tax,  or  in  the  discharge  of 
any  debt  or  debts,  or  such  other  incumbrances,  or  part  thereof,  as  the  said 
court  shall  authorise  to  be  paid,  affecting  the  same  lands,  tenements,  or 
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Appendix,   hereditaments,  or  affecting  other  lands,  tenements,  or  hereditaments  standing 

settled  therewith  to  the  same  or  the  like  uses,  trusts,  intents,  or  purposes ; 

or  where  such  money  shall  not  be  so  applied,  then  the  same  shall  be  laid  out 
and  invested,  under  the  like  direction  and  approbation  of  the  said  court,  in 
the  purchase  of  other  lands,  tenements,  or  hereditaments,  which  shall  be 
conveyed  and  settled  to,  for,  and  upon  such  and  the  like  uses,  trusts, 
intents,  and  purposes,  and  in  the  same  manner,  as  the  lands,  tenements,  or 
hereditaments  which  shall  be  so  purchased,  taken,  or  used  as  aforesaid  stood 
settled  or  limited,  or  such  of  them  as  at  the  time  of  making  such  convey- 
ance or  settlement  shall  be  existing  undetermined  and  capable  of  taking 
effect ;  and  in  the  meantime  and  until  such  purchase  shall  be  made  the  said 
money  shall,  by  order  of  the  said  court,  upon  application  thereto,  be  invested 
by  the  said  Accountant-General  in  his  name  in  the  purchase  of  Three 
Pounds  Per  Centum  Consolidated  or  Three  Pounds  Per  Centum  Heduced 
Bank  Annuities  ;  and  in  the  meantime  and  until  the  said  bank  annuities 
shall  be  ordered  by  the  said  court  to  be  sold  for  the  purposes  aforesaid  the 
dividends  and  annual  produce  of  the  said  Consolidated  or  Reduced  Bank 
Annuities  shall  from  time  to  time  be  paid,  by  the  order  of  the  said  court,  to 
the  person  who  would  for  the  time  being  have  been  entitled  to  the  rents  and 
profits  of  the  lands,  tenements,  or  hereditaments  to  be  purchased  as  aforesaid, 
in  case  such  settlement  or  purchase  were  made. 


Application 
ot  compensa- 
tion money 
when  less 
than  £200 
and  not  less 
than  £20. 


32.  Provided  always,  that  if  any  money  so  agreed  or  assessed  to  be  paid 
for  any  lands,  tenements,  or  hereditaments  purchased,  taken,  or  used  for  the 
purposes  aforesaid,  belonging  to  any  corporation  or  to  any  person  under 
any  disability  or  incapacity  as  aforesaid,  shall  be  less  than  the  sum  of  two 
hundred  pounds,  and  shall  amount  to  or  exceed  the  sum  of  twenty  pounds, 
then  and  in  all  such  cases  the  same  shall,  at  the  option  of  the  person  for  the 
time  being  entitled  to  the  rents  and  profits  of  the  lands,  tenements,  or 
hereditaments  so  purchased,  taken,  or  used,  or  of  his  guardian  or  committee 
in  cases  of  infancy,  idiotcy,  or  lunacy,  to  be  signified  in  writing  under  their 
respective  hands,  be  paid  into  the  Bank  of  England  in  the  name  and  with 
the  privity  of  the  said  Accountant-General,  and  be  placed  to  his  account 
as  aforesaid,  in  order  to  be  applied  in  manner  hereinbefore  directed  ;  or 
otherwise  the  same  shall  be  paid,  at  the  like  option,  to  two  or  more  trustees 
to  be  nominated  by  the  person  making  such  option,  and  approved  by  six  or 
more  of  the  conmiissioners  taking  such  lands,  tenements,  or  hereditaments, 
such  nomination  and  approbation  to  be  signified  in  writing  under  the  hands 
of  the  nominating  and  approving  parties,  in  order  that  such  principal  money 
and  the  dividends  and  interest  arising  therefrom  may  be  applied  in  manner 
hereinbefore  directed,  so  far  as  the  case  be  applicable,  without  obtaining 
or  being  required  to  obtain  the  direction  or  approbation  of  the  said  Court  of 
Exchequer. 

Application         33.  Provided  also,  that  when  such  money  so  agreed  or  assessed  to  be 
o^compensa-   paid  as  before  mentioned  shall  be  less  than  the  sum  of  twenty  pounds,  then 
tion  wlien  less  |^jjd  in  every  such  case  the  same  shall  be  applied  to  the  use  of  the  person 
than  £20.         ^j^^  would  for  the  time  being  have  been  entitled  to  the  rents  and  profits  of 
the  lands,  tenements,  or  hereditaments  so  purchased,  taken,  or  used  as  afore- 
said, in  such  manner  as  the  said  conmiissioners,  orany  six  or  more  of  them, 
shall  think  fit ;  or  in  case  of  lunacy,  idiotcy,  or  infancy,  then  to  his  guardian 
or  committee,  to  and  for  the  use  and  benefit  of  such  person  so  entitled. 

Persons  in  34.  Where  any  question  shall  arise  touching  the  title  of  any  person  to 

possession  to  any  money  to  be  paid  into  the  Bank  of  England  in  the  name  and  with  the 

1    *1®?{"®^  privity  of  the  Accountant-General  of  the  said  Court  of  Exchequer,  in  pur- 

lawfully  Buance  of  this  Act,  for  the  purchase  of  any  lands,  tenements,  or  heredita- 

the  premises  ^^"^8  to  be  purchased  in  pursuance  of  this  Act,  or  to  any  bank  annuities 
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to  be  purchased  with  any  such  money,  or  to  the  dividends  or  interest  of  any   Appendix. 

such  iMmk  annuities,  the  person  who  shall  have  been  in  possession  of  such         

lands,  tenements,  or  hereditaments  at  the  time  of  such  purchase,  and  all  until  the 
persons  claiming  under  such  person,  or  under  the  possession  of  such  person,  contrary  shall 
shall  be  deemed  and  taken  to  have  been  lawfully  entitled  to  such  land,  tene-  be  ohown  to 
ments  or  hereditaments,  according  to  such  possession,  until  the  contrary  ^^**  Court  of 
shall  be  shown  to  the  satisfaction  of  the  said  Court  of  Exchequer  ;  and  the  ^''^chequer. 
dividends  or  interest  of  the  bank  annuities  to  be  purchased  with  such  money, 
and  also  the  capital  of  such  bank  annuities,  shall  be  applied  and  disposed  of 
accordingly,  unless  it  shall  be  made  to  appear  to  the  said  court  that  such 
possession   was  a  wrongful  possession,  and  that  some  other  person  was 
lawfully  entitled  to  such  lands,  tenements,  or  hereditaments,  or  to  some 
estate  or  interest  therein. 

35.  In  case  the  person  to  whom  any  sum  or  sums  of  money  shall  be  If  compensa- 
assessed  or  agreed  for  the  purchase  of  any  lands,  tenements,  or  heredita-  tion  money  is 
ments  to  be  purchased  by  virtue  of  this  Act  shall  refuse  to  accept  the  same,  refused,  or 
or  shall  not  be  able  to  make  a  good  title  to  the  premises  to  the  satisfaction  titles  not 

of  the  said  commissioners  or  any  six  or  more  of  them,  or  in  case  such  person  ™*"®»  ^^* 
to  whom  such  sum  or  simis  of  money  shall  be  so  assessed  or  agreed  to  be  I^q^  money 
paid  as  aforesaid  cannot  be  found,  or  if  the  person  entitled  to  such  lands,  assessed 
tenements,  or  hereditaments  be  not  known  or  discovered,  then  and  in  every  cannot  be 
such   case  it  shall  and  may  be  lawful  to  and  for  the  said  commissioners,  found,  money 
or  any  six  or  more  of  them,  to  order  the  said  sum  or  sums  of  money  so  to  be  paid 
assessed  or  agreed  to  be  paid  as  aforesaid  to  be  paid  into  the  Bank  of  ^°^.*'^®J**"^» 
England  in  the  name  and  with  the  privity  of  the  Accountant-General  of  the  o^i^of 
Court  of  Exchequer,  to  be  placed  to  his  account,  to  the  credit  of  the  parties  Qq^^i  of 
interested  in  the  said  lands,  tenements,  or  hereditaments  (describing  them).  Exchequer, 
subject  to  the  order,  control,  and  disposition  of  the  said  Court  of   Ex- 
chequer ;  which  said  Court  of  Exchequer,  on  the  application  of  any  person 
making  claim  to  such  sum  or  sums  of  money,  or  any  part  thereof,  by  motion 
or  petition,  shall  be  and  is  hereby  empowered,  in  a  summary  way  of  pro- 
ceeding, or  otherwise,  as  to  the  said  court  shall  seem  meet,  to  order  the 
same  to  be  laid  out  and  invested  in  the  public  funds,  and  to  order  distribu- 
tion thereof,  or  payment  of  the  dividends  thereof,  according  to  the  estate, 
title,  or  interest  of  the  person  making  claim  thereunto,  and  to  make  such 
other  order  in  the  premises  as  to  the  said  court  shall  seem  just  and  reason- 
able ;  and  the  cashier  of  the  Bank  of  England  who  shall  receive  such  sum 
or  sums  of  money  is  hereby  required  to  give  a  receipt  for  the  same  (men- 
tioning and  specifying  for  what  and  for  whose  use  the  same  is  received)  to 
such  person  as  shall  pay  any  sum  or  sums  of  money  into  the  Bank  of 
England  as  aforesaid. 

36.  Provided  al\|ays,  that  where  by  reason  of  any  disability  or  incapacity  Court  of 
of  the  person  or  corporation  entitled  to  any  lands,  tenements,  or  heredita-  Exchequer 
ments  to  be  purchased  under  the  authority  of  this  Act,  the  purchase  money  "^*y  direct 
for  the  same  shall  be  required  to  be  paid  into  the  Court  of  Exchequer,  and  P^y™®°^  ?^ 
to  be  applied  in  the  purchase  of  other  lands,  tenements,  or  hereditaments,  qq^^  where 
to  be  settled  to  the  like  uses,  in  pursuance  of  this  Act,  it  shall  and  may  be  purchases  of 
lawful  to  and  for  the  said  Court  of  Exchequer  to  order  the  expenses  of  all  other  lands 
purchases  from  time  to  time  to  be  made  in  pursuance  of  tliis  Act,  or  so  much  are  made, 
of  the  expenses  as  the  said  court  shall  deem  reasonable,  together  with  the 
necessary  costs  and  expenses  of  obtaining  such  order,  to  be  paid  by  the  said 
commissioners,  or  any  six  or  more  of  them,  who  shall  from  time  to  time  pay 

such  sum  or  sums  of  money  for  such  purposes  as  the  said  court  shall  direct ; 
and  the  said  commissioners  shall  and  may  reimburse  themselves  all  such 
payments  as  shall  be  so  nuuie  by  them  as  aforesaid  in  the  manner  directed, 
and  out  of  the  rates  to  be  raised,  levied,  and  collected  for  such  purposes 
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Appendix,   respectively,  under  the  powers  and  provisions  of  the  said  recited  Acts  and  of 
this  Act. 


Houses  and 
buildings, 
etc. ,  not  to 
taken  i^-ith- 
out  consent. 


Vesting  land 
in  commis- 
sioners of 
sewers  on 
payment  of 
purchase 
money. 


Enabling 
commis- 
sioners to  sell 
lands,  etc., 
not  wanted. 


First  offer  to 
be  given  to 
owners  of 
adjoining 
ground. 


37.  It  shall  not  be  lawful  for  any  court  of  sewers,  in  making  any  new 
walls,  banks,  sewers,  cuts,  gotes,  calcies,  sluices,  floodgates,  tumbling  bays, 
and  other  works,  reparations,  amendments,  aids,  and  defences  authorised  to 
be  made  and  executed  by  the  said  recited  Acts  and  this  Act,  or  any  or  either 
of  them,  to  take  down,  remove,  or  make  use  of  any  house  or  building,  or 
any  garden,  yard,  or  paddock,  or  any  park,  planted  walk,  or  avenue  to  a 
house,  or  any  inclosed  ground  planted  as  an  ornament  or  shelter  to  a  house, 
or  planted  and  set  apart  as  a  nursery  for  trees,  or  any  part  thereof  respec- 
tively, without  the  consent  in  writing  of  the  owner  or  proprietor  thereof 
respectively,  or  of  the  person,  body  politic  or  corporate,  hereby  authorised 
to  sell  and  convey  as  aforesaid,  first  had  and  obtained. 

38.  Upon  payment  or  legal  tender  of  such  sum  or  sums  of  money  as  shall 
have  been  contracted  or  agreed  for  between  the  parties,  or  assessed  by  such 
juries  in  manner  aforesaid,  for  the  purchase  of  any  such  messuages,  lands, 
tenements,  hereditaments,  and  premises,  or  as  a  compensation  for  losses  or 
damages  as  herein  mentioned,  to  the  proprietor  or  proprietors  of  such 
messuages,  lands,  tenements,  hereditaments,  and  premises,  or  to  such  other 
person  or  persons,  bodies  politic  or  corporate  or  collegiate,  as  shall  be 
interested  therein  or  entitled  to  receive  such  money  or  compensation  respec- 
tively, within  thirty  days  next  after  the  same  shall  be  so  agreed  for  or 
assessed,  or  upon  payment  of  such  sum  or  sums  of  money,  within  the  said 
thirty  days,  into  the  Bank  of  England,  in  manner  herein  directed  and 
required,  for  the  use  of  the  persons  entitled  thereto,  it  shall  be  lawful  for 
the  said  commissioners,  and  their  agents,  servants,  and  workmen,  to  enter 
upon  such  messuages,  lands,  tenements,  hereditaments,  and  premises  respec- 
tively ;  and  thenceforth  such  messuages,  lands,  tenements,  hereditaments,  and 
premises,  together  with  the  yearly  profits  thereof,  and  all  the  estate,  use, 
trust,  and  interest  of  any  person,  bodies  politic,  corporate,  or  ct>llegiate. 
therein,  shall  become  and  be  vested  in  the  said  commissioners  for  ever  ;  and 
such  payment  or  tender  shall  not  only  bar  all  right,  title,  claim,  interest, 
and  demand  of  the  person,  bodies  politic,  corporate,  or  collegiate,  to  whom 
the  same  shall  or  ought  to  have  been  made,  but  also  shall  extend  to  and  be 
deemed  and  construed  to  bar  the  dower  of  the  wife  of  every  such  person^ 
and  all  estates  tail,  and  all  other  estates  in  reversion  and  remainder  of  his  or 
their  issue,  and  of  ever}'  other  person,  bodies  politic,  corporate,  or  collegiate 
whomsoever  therein. 

38.  It  shall  and  may  be  lawful  for  Commissioners  of  Sewers,  or  any  six 
of  them,  in  whom  any  lands  and  hereditaments  shall  be  vested  by  virtue  of 
this  Act,  to  sell  and  dispose  of  the  same  or  any  part  thereof,  either  together 
or  in  parcels,  as  they  shall  find  most  convenient  and  ack'antageous,  to  such 
person  as  shall  be  willing  to  contract  for  and  purchase  the  same  ;  and  the 
money  to  arise  and  be  produced  by  the  sale  or  sales  which  may  be  made  by 
the  said  Commissioners  of  Sewers  of  any  land  or  hereditaments  as  aforesaid 
shall  be  applied  to  the  purposes  of  making  and  maintaining  sewers  works  in 
the  limits,  valley,  level,  or  district  in  which  such  land  or  hereditaments  so 
sold  as  aforesaid  shall  lie  or  be,  but  the  purchaser  thereof  shall  not  be 
answerable  or  accountable  for  any  misapplication  or  nonapplication  of  such 
money  :  Provided  always,  that  the  said  Commissioners  of  Sewers,  before 
they  shall  sell  and  dispose  of  any  such  land  or  hereditaments,  shall  first 
offer  to  sell  the  same  to  the  owner  of  the  adjoining  lan4  or  ground  ;  and  an 
affidavit  made  and  sworn  before  a  master  or  master  extraordinary  in  the 
High  Court  of  Chancery,  or  before  one  of  his  Majesty's  justices  of  the  peace 
for  the  county,  riding,  or  division  in  which  such  land  and  hereditaments 
shall  lie,  by  some  person  not  interested  in  the  premises,  stating  that  such 
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offer  was  made  by  or  on  behalf  of  the  said  commissioners,  and  that  such  offer   Alipeildiz» 

was  not  then  and  thereupon  agreed  to  or  was  refused  by  the  person  to  whom         

the  same  was  so  offered,  shall  in  all  courts  whatever  be  sufficient  evidence 
and  proof  that  such  offer  was  made,  and  was  not  agreed  to  or  was  refused 
by  the  person  to  whom  such  offer  was  made  (as  the  case  may  be)  ;  and  in 
case  such  person  shall  be  desirous  of  purchasing  the  same,  and  he  and  the 
said  conmiissioners  shall  differ  and  not  agree  with  respect  to  the  price 
thereof,  in  such  case  the  price  thereof  shall  be  ascertained  by  a  jury  in 
manner  hereinbefore  directed  with  respect  to  the  disputed  value  of  premises 
to  be  purchased  by  Commissioners  of  Sewers  in  pursuance  of  this  Act ;  and 
the  expense  of  hearing  and  determining  such  difference  shall  be  borne  and 
paid  in  like  manner  as  hereinbefore  directed  with  respect  to  purchases  made 
by  the  said  Commissioners  of  Sewers  mutatis  mutandis. 

40-  All  such  conveyances  of  any  lands,  tenements,  or  hereditaments  to  be  Form  of  con- 
sold  and  disposed  of  by  the  said  Commissioners  of  Sewers  shall  be  expressed  veyance  from 

in  the  following  or  some  similar  form  of  words,  as  the  circumstances  of  the  <^?™™i8' 
.®  *  sioners. 

case  may  reqmre  : 

We,  six  of  the  Commissioners  of  Sewers  acting  in  and  for  several  * 

limits  [here  describe  the  limits  as  set  forth  in  the  Commission  of  Sewers']^  in 
consideration  of  the  sum  of  to  us  paid  by  of  do  hereby 

grant  and  release  to  the  said  all  [describing  the  premises  to  be  conveyed"]^ 

and  all  right,  title,  and  interest  of  the  Commissioners  of  Sewers  in  and  to 
the  same  and  every  part  thereof,  to  hold  unto  the  said  his  heirs, 

executors,  administrators,  and  assigns  for  ever. 

In  witness  whereof  we  have  hereto  set  our  hands  and  seals  this  day 

of  in  the  year  of  our  Lord 


Note. — ^The  above  sections  are  printed  as  in  the  Revised  Statutes. 


THE    HIGHWAY    ACT,     1835. 
(5  &  6  Will.  4,  c.  50.) 

An  Act  to  consolidate  and  ame)id  the  laws  relating  to  highways  in  that  part  of 
Great  Britain  called  England.  [31st  August  1835.] 


The  powers  conferred  upon  the  surveyor  of  the  highways  by  this  Act  have  been 
conferred  by  the  various  Highway  Acts  on  the  highway  authorities  constituted  from 
time  to  time  under  these  Act^.  The  highway  authorities  are  now,  since  the  Local 
Government  Act,  1894,  practically  the  borough  and  city  councils  and  the  urban  and 
rural  district  councils  for  their  respective  districts,  and  the  county  councils  in  respect 
of  main  roads. 

By  the  Public  Health  Act,  1875,  s.  144,  the  urban  sanitary  authority  was  con- 
stituted the  highway  authority  for  urban  sanitary  districts,  with  all  the  powers  of  the 
surveyor  of  highways,  and  these  urban  sanitary  authorities  continue  to  exercise  these 
powers  as  urban  di.strict  councils.  This  applies  to  boroughs,  improvement  Act 
di:>tricts,  and  local  board  districts. 

In  rural  districts  considerably  more  confusion  existed,  as  the  highway  authority 
might  be  either  the  surveyor  elected  annually  by  the  parish  vestry  under  this  Act,  or 
a  board  under  this  Act.  It  might  be  a  highway  board  under  the  Highway  Act,  1862, 
as  amended  by  the  Highway  Act,  1864,  which  board  exercised  a  jurisdiction  over  a 
highway  district  which  consisted  of  several  parishes. 
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Appe&diz.   respectively,  under  the  powers  and  provisions  of  the  said  recited  Acts  and  of 
this  Act. 


Houses  and 
buildings, 
etc.,  not  to 
taken  with- 
out consent. 


Vesting  land 
in  commis- 
sioners of 
sewers  on 
payment  of 
purchase 
money. 


Enabling 
commis- 
sioners to  soil 
lands,  etc., 
not  wanted. 


First  offer  to 
be  given  to 
owners  of 
adjoining 
ground. 


37.  It  shall  not  be  lawful  for  any  court  of  sewers,  in  making  any  new 
walls,  banks,  sewers,  cuts,  gotes,  calcies,  sluices,  floodgates,  tumbling  bays, 
and  other  works,  reparations,  amendments,  aids,  and  defences  authorised  to 
be  made  and  executed  by  the  said  recited  Acts  and  this  Act,  or  any  or  either 
of  them,  to  take  down,  remove,  or  make  use  of  any  house  or  building,  or 
any  garden,  yard,  or  paddock,  or  any  park,  planted  walk,  or  avenue  to  a 
house,  or  any  inclosed  ground  planted  as  an  ornament  or  shelter  to  a  house, 
or  planted  and  set  apart  as  a  nursery  for  trees,  or  any  part  thereof  respec- 
tively, without  the  consent  in  writing  of  the  owner  or  proprietor  thereof 
respectively,  or  of  the  person,  body  politic  or  corporate,  hereby  authorised 
to  sell  and  convey  as  aforesaid,  first  had  and  obtained. 

38.  Upon  payment  or  legal  tender  of  such  sum  or  sums  of  money  as  shall 
have  been  contracted  or  agreed  for  between  the  parties,  or  assessed  by  such 
juries  in  manner  aforesaid,  for  the  purchase  of  any  such  messuages,  lands, 
tenements,  hereditaments,  and  premises,  or  as  a  compensation  for  losses  or 
damages  as  herein  mentioned,  to  the  proprietor  or  proprietors  of  such 
messuages,  lands,  tenements,  hereditaments,  and  premises,  or  to  such  other 
person  or  persons,  bodies  politic  or  corporate  or  collegiate,  as  shall  be 
interested  therein  or  entitled  to  receive  such  money  or  compensation  respec- 
tively, within  thirty  days  next  after  the  same  shall  be  so  agreed  for  or 
assessed,  or  upon  payment  of  such  sum  or  sums  of  money,  within  the  said 
thirty  days,  into  the  Bank  of  England,  in  manner  herein  directed  and 
required,  for  the  use  of  the  persons  entitled  thereto,  it  shall  be  lawful  for 
the  said  commissioners,  and  their  agents,  servants,  and  workmen,  to  enter 
upon  such  messuages,  lands,  tenements,  hereditaments,  and  premises  respec- 
tively ;  and  thenceforth  such  messuages,  lands,  tenements,  hereditaments,  and 
premises,  together  with  the  yearly  profits  thereof,  and  all  the  estate,  use, 
trust,  and  interest  of  any  person,  bodies  politic,  corporate,  or  collegiate, 
therein,  shall  become  and  be  vested  in  the  said  commissioners  for  ever  ;  and 
such  payment  or  tender  shall  not  only  bar  all  right,  title,  claim,  interest, 
and  demand  of  the  person,  bodies  politic,  corporate,  or  collegiate,  to  whom 
the  same  shall  or  ought  to  have  been  made,  but  also  shall  extend  to  and  be 
deemed  and  construed  to  bar  the  dower  of  the  wife  of  every  such  person, 
and  all  estates  tail,  and  all  other  estates  in  reversion  and  remainder  of  his  or 
their  issue,  and  of  ever}'  other  person,  bodies  politic,  corporate,  or  collegiate 
whomsoever  therein. 

38.  It  shall  and  may  be  lawful  for  Commissioners  of  Sewers,  or  any  six 
of  them,  in  whom  any  lands  and  hereditaments  shall  be  vested  by  virtue  of 
this  Act,  to  sell  and  dispose  of  the  same  or  any  part  thereof,  either  together 
or  in  parcels,  as  they  shall  find  most  convenient  and  acK^antageous,  to  such 
person  as  shall  be  willing  to  contract  for  and  purchase  the  same  ;  and  the 
money  to  arise  and  be  produced  by  the  sale  or  sales  which  may  be  made  by 
the  said  Commissioners  of  Sewers  of  any  land  or  hereditaments  as  aforesaid 
shall  be  applied  to  the  purposes  of  making  and  maintaining  sewers  works  in 
the  limits,  valley,  level,  or  district  in  which  such  land  or  hereditaments  so 
sold  as  aforesaid  shall  lie  or  be,  but  the  purchaser  thereof  shall  not  be 
answerable  or  accountable  for  any  misapplication  or  nonapplication  of  such 
money  :  Provided  always,  that  the  said  Commissioners  of  Sewers,  before 
they  shall  sell  and  dispose  of  any  such  land  or  hereditaments,  shall  first 
offer  to  sell  the  same  to  the  owner  of  the  adjoining  lan4  or  ground  ;  and  an 
affidavit  made  and  sworn  before  a  master  or  master  extraordinary  in  the 
High  Court  of  Chancery,  or  before  one  of  his  Majesty's  justices  of  the  peace 
for  the  county,  riding,  or  division  in  which  such  land  and  hereditaments 
shall  lie,  by  some  person  not  interested  in  the  premises,  stating  that  such 
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offer  was  made  by  or  on  behalf  of  the  said  commissioners,  and  that  such  offer   Appendix^ 

was  not  then  and  thereupon  agreed  to  or  was  refused  by  the  person  to  whom         

the  same  was  so  offered,  shall  in  all  courts  whatever  be  sufficient  evidence 
and  proof  that  such  offer  was  made,  and  was  not  agreed  to  or  was  refused 
by  the  person  to  whom  such  offer  was  made  (as  the  case  may  be)  ;  and  in 
case  such  person  shall  be  desirous  of  purchasing  the  same,  and  he  and  the 
said  commissioners  shall  differ  and  not  agree  with  respect  to  the  price 
thereof,  in  such  case  the  price  thereof  shall  be  ascertained  by  a  jury  in 
manner  hereinbefore  directed  with  respect  to  the  disputed  value  of  premises 
to  be  purchased  by  Commissioners  of  Sewers  in  pursuance  of  this  Act ;  and 
the  expense  of  hearing  and  determining  such  difference  shall  be  borne  and 
paid  in  like  manner  as  hereinbefore  directed  with  respect  to  purchases  made 
by  the  said  Commissioners  of  Sewers  mutatis  mutandis. 

40.  All  such  conveyances  of  any  lands,  tenements,  or  hereditaments  to  be  Form  of  con- 
sold  and  disposed  of  by  the  said  Commissioners  of  Sewers  shall  be  expressed  veyancc  trom 

in  the  following  or  some  similar  form  of  words,  as  the  circumstances  of  the  <^?™™*8' 
.  ®  '  sioners. 

case  may  reqmre  : 

We,  six  of  the  Commissioners  of  Sewers  acting  in  and  for  several  * 

limits  [here  describe  the  limits  as  set  forth  in  the  Commission  of  Sewers'],  in 
consideration  of  the  sum  of  to  us  paid  by  of  do  hereby 

grant  and  release  to  the  said  all  [describing  the  jy remises  to  be  conreyedly 

and  all  right,  title,  and  interest  of  the  Commissioners  of  Sewers  in  and  to 
the  same  and  every  part  thereof,  to  hold  unto  the  said  his  heirs, 

executors,  administrators,  and  assigns  for  ever. 

In  witness  whereof  we  have  hereto  set  our  hands  and  seals  this  day 

of  in  the  year  of  our  Lord 


Note. — ^The  above  sections  are  printed  as  in  the  Revised  Statutes. 


THE    HIGHWAY    ACT,     1835. 
(6  &  6  Will.  4,  c.  60.) 

An  Act  to  cojisolidate  and  amend  the  laws  relating  to  highways  in  that  part  of 
Great  Britain  called  England,  [Slst  August  1835.] 


The  powers  conferred  upon  the  surveyor  of  the  highways  by  this  Act  have  been 
conferred  by  the  various  Highway  Acts  on  the  highway  authorities  constituted  from 
time  to  time  under  these  Acts.  The  highway  authorities  are  now,  since  the  Local 
Government  Act,  1894,  practically  the  borough  and  city  councils  and  the  urban  and 
rural  district  councils  for  their  respective  districts,  and  the  county  councils  in  respect 
of  main  roads. 

By  the  Public  Health  Act,  1875,  s.  144,  the  urban  sanitary  authority  was  con- 
stituted the  highway  authority  for  urban  sanitary  districts,  with  all  the  powers  of  the 
surveyor  of  highways,  and  these  urban  sanitary  authorities  continue  to  exercise  these 
powers  as  urban  district  councils.  This  applies  to  boroughs,  improvement  Act 
districts,  and  local  board  districts. 

In  rural  districts  considerably  more  confusion  existed,  as  the  highway  authority 
might  be  either  the  surveyor  elected  annually  by  the  parish  vestry  under  this  Act,  or 
a  board  under  this  Act.  It  might  be  a  highway  board  under  the  Highway  Act,  1862, 
as  amended  by  the  Highway  Act,  1864,  which  board  exercised  a  jurisdiction  over  a 
highway  district  which  consisted  of  several  parishes. 


698 


Relative  Statutes  Passed  Prior  to  1845. 


Appe&diz.        Bj  the  Highwajs  and  Locomotives  (Amendment)  Act,  1878,  it  wa8  provided  that 

highway  diHtricts  Hhoald  in  future  be  formed  m  an  to  correspond  with  rural  sanitary 

districts,  and  the  gnardians  were  to  become  the  highway  aathority. 

In  rnral  districts  all  these  highway  aathorities  are  abolished  by  s.  25  of  the  Local 
Government  Act,  1894,  subject,  however,  to  a  proviso  that  the  county  council  may 
postpone  for  three  years  the  operation  of  that  section  as  regards  highways,  or  for  such 
fartner  period  as  the  Local  Government  Board  may,  on  the  application  of  such 
council  allow.  In  place  of  these  various  authorities  the  rural  district  council  shall 
have  all  their  powers  and  shall  be  their  successor.  See,  for  example,  Rt  Jslr  of 
night  Highway  Comwistionerg  (1895).  72  L.  T.  569. 

A«  regards  main  roads,  they  are  under  the  control  of  the  county  councils  unless 
within  a  certain  time  the  urban  authority  claim  to  retain  the  powers  and  duties  of 
maintaining,  repairing,  and  enlarging  them.  If  the  urban  authority  have  not  «o 
claimed  them,  the  county  council  is  wholly  to  maintain  and  repair  such  part  as  is 
within  their  district,  and  the  county  council,  ^  for  the  purpose  of  the  maintenance, 
repair,  improvement,  and  enlargement  of  and  other  dealing  with  such  road,  shall  have 
the  riame  powers  and  be  subjei^t  to  the  same  duties  as  a  highway  board." 

The  Highway  Act,  18S5,  contains  various  powers  of  doUing  with  land  com- 
pnlsorily,  and  in  respect  of  the  exercise  of  such  powers  compensation  is  awarded. 
Besides  the  powers  contained  in  this  Act,  the  highway  boards  had  power  to  purch&se 
land  or  easements  for  the  purpose  of  improving  highways  under  the  Highway  Act, 
184)4  (27  k.  28  Vict.  c.  101),  and  the  Lands  Clauses  AcU  are  incorporated  for  this 
purpfise  with  the  exception  of  the  chiuses  relating  to  the  purchase  of  land  otherwise 
than  by  agreement. 

The  provisions  of  the  Highway  Act,  1835,  which  deal  with  the  subject  of  this 
w<»rk,  are  here  set  out  By  s.  22,  the  surveyor  of  county  bridges  has  the  same  powers 
as  reganls  these  bridges  and  the  approaches  as  the  highway  surveyor.  The  county 
councils  have  now  the  duty  of  maintaining  county  bridges,  and  besides  the  powers 
under  this  Act,  they  have  the  power  of  purchasing  and  taking  land  and  buildings 
and  taking  materials  under  the  County  Bridges  Acts  of  1740  (14  Geo.  2,  c.  33). 
1803  (43  Geo.  3,  c.  59),  18U  (54  Geo.  3,  c.  90),  and  1815  (55  Geo.  3,  c.  143).  See 
Pratt  on  Highways,  14th  edit.,  pp.  655 — 670. 


Power  to  use 
adjoining 
ground  as  a 
temporary 
roafl,  where 
highway  is 
ruinous,  etc. 


25.  It  shall  be  lawful  for  the  surveyor  to  make  a  road  through  the 
grounds  adjoining  to  any  ruinous  or  narrow  part  of  any  highway  (not  being 
the  site  or  ground  whereon  any  house  stands,  nor  being  a  garden,  lawn, 
yard,  court,  park,  paddock,  plantation,  planted  walk,  or  avenue  to  any 
house,  or  inclosed  ground  set  apart  for  building  ground  or  as  a  nursery  for 
trees,)  to  be  made  use  of  as  a  public  highway  whilst  the  old  road  is  repairing 
or  widening,  making  such  recompense  to  the  proprietor  and  occupier  of 
such  grounds  for  the  damages  they  may  thereby  sustain  as  the  justices  at  a 
specifd  sessions  for  the  highways  assembled  may  think  reasonable  ;  such  sum 
so  awarded  as  a  recompense  to  be  recoverable  in  the  same  manner  as  any 
fines  and  forfeitures  are  recoverable  under  this  Act. 

By  the  Highway  Act,  1864,  s.  46,  justices  assembled  in  petty  sessions  may  exercise 
any  jurisdiction  which  they  are  authorisetl  under  any  of  the  Highway  Acts  to 
exercise  in  special  session. 

•Section  103  deals  with  the  recovery  of  fines,  which  is  done  by  distress  and  sale  of 
the  goods  of  the  person  ordered  to  pay. 


Tenant  for  49.  It  shall  be  in  the  power  of  tenants  for  life,  ecclesiastical  and  lay 

life,  etc.,  may  corporations,  and  the  proprietors  of  entailed  estates,  and  of  the  trustees  and 

renounce  guardians  of  any  person  under  any  legal  disability  or  incapacity,  to  give  up 

anmges,  etc.  ^^^^  renounce  every  claim  of  damage  or  compensation  for  such  ground  and 

materials  as  any  highway  may  occupy  on  their  respective  properties,  and 

such  renunciation  shall  be  equally  binding  on  the  heirs  and  successors  of 

such  persons  :  Provided,  nevertheless,  that  such  renunciation  of  claim  of 

damage  or  compensation  be  in  writing,  and  signed  by  such  tenant  for  life. 

proprietor,  trustee,  or  guardian,  in  the  presence  of  two  witnesses,  or  in  the 

case  of  corporations  in  such  manner  and  form  as  is  usually  adopted  by  such 
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corporations  respectively  ;  and  such  renunciation  shall  be  enrolled  at  the  Appendix. 

quarter  sessions  which  shall  be  held  next  after  the  signing  or  execution         

thereof. 


51.  It  shall  and  may  be  lawful  for  every  such  surveyor,  in  any  waste  land  Sur\''eyor 
or  common  ground,  river  or  brook,  within  the  parish  for  which  he  shall  be  ™*y  ^^^ 
surveyor,  or  within  any  other  parish  wherein  gravel,  sand,  stone,  or  other  ™*t^®"als 
materials  are  respectively  likely  to  be  found  (in  case  sufficient  cannot  be  j^nds  etc 
conveniently  had  within  the  parish  where  the  same  are  to  be  employed,  and 
sufficient  shall  be  left  for  the  use  of  the  roads  in  such  other  parish),  to 
search  for,  dig,  get,  and  carry  away  the  same,  so  that  the  said  surveyor  doth 
not  thereby  divert  or  interrupt  the  course  of  such  river  or  brook,  or 
prejudice  or  damage  any  building,  highway,  or  ford,  nor  dig  or  get  the  same 
out  of  any  river  or  brook  within  the  distance  of  one  hundred  and  fifty  feet 
above  or  below  any  bridge,  nor  within  the  like  distance  of  any  dam  or  weir, 
and  likewise  to  gather  stones  lying  upon  any  lands  or  grounds  within  the 
parish  where  such  highway  shall  be,  for  such  service  and  purpose,  and  to 
take  and  carry  away  so  much  of  the  said  materials  as  by  the  discretion 
of  the  said  surveyor  shall  be  thought  necessary  to  be  employed  in  the 
amendment  of  the  said  highways,  without  making  any  satisfaction  for 
the  said  materials,  but  satisfaction  shall  be  made  for  all  damages  done 
to  the  lands  or  grounds  of  any  person  or  persons  by  carrying  away 
the  same,  in  the  manner  hereinafter  directed  for  getting  and  carrying 
materials  in  inclosed  lands  or  grounds  ;  but  no  such  stones  shall  be  gathered 
without  the  consent  of  the  owner  of  such  lands  or  grounds,  or  a  license  for 
that  purpose  from  two  justices  at  a  special  sessions  for  the  highways,  after 
having  summoned  such  owner  to  come  before  him,  and  heard  his  reasons,  if 
he  shall  appear  and  give  any,  for  refusing  his  consent. 

50.  Provided  always,  that  nothing  in  this  Act  contained  relative  to  the  ProWso 
gathering  or  getting  of   stones  or  other  materials  shall  extend   to  any  against 
quantity  of  stones  or  other  materials  thrown  up  by  the  sea,  commonly  called  materials 
beach,  where  the  removal  of  the  same  would  cause  any  damage  or  injurj'  ?^™|  ^* 
by  inundation  to  the  lands  adjoining,  or  increased  danger  of  encroachment  certain  cases, 
by  the  sea. 

53.  It  shall  not  be  lawful  for  any  surveyor,  or  any  other  person  acting  Notice  to  be 
under  the  authority  of  this  Act,  to  dig,  gather,  get,  take,  or  carry  away  any  given  before 
materials  for  making  or  repairing  any  highway  out  of  or  from  any  inclosed  niaterials  are 
land  or  ground,  until  one  calendar  month's  notice  in  writing,  signed  by  the  taken  from 
sur\'eyor,  shall  have  been  given  to  the  owner  of  the  premises  from  which  ^^^^  *      ^^    ' 
such  materials  are  intended  to  be  taken,  or  to  his  known  agent,  and  to  the 
occupier  of  the  premises  from  which   such   materials  are  intended  to  be 
taken,  or  left  at  the  house  or  last  or  usual  place  of  abode  of  such  owner  or 
agent,  and  also  of  such  occupier,  to  appear  before  the  justices  at  a  special 
sessions  for  the  highways,  to  show  cause  why  such  materials  shall  not  be 
had  therefrom  ;  and  in  case  such  owner,  agent,  or  occupier  shall  attend  If  the  owner, 
pursuant  to  such  notice,  but  shall  not  show  sufficient  cause  to  the  contrary',  etc. ,  shows 
such  justices  shall,  if  they  think  proper,  authorise  such  surveyor  or  other  cause  against 
person  to  dig,  get,  gather,  take,  and  carry  away  such  materials  at  such  time  ^^^  removal, 
or  times  as  to  such  justices  shall  seem  proper  ;  and  if  such  owner,  agent,  or   j  °ii  ^Ic^?^ 
occupier  shall  neglect  or  refuse  to  appear  by  himself  or  his  agent,  the  said  thereon, 
justices  shall  and  may  (upon  proof  on  oath  of  the  service  of  such  notice) 
make  such  order  therein  as  they  shall  think  fit,  as  fully  and  effectually 
to  all   intents  and  purposes  as  if  such  owner  or  occupier,  or  his  agent, 
had  attended. 
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Appendix.        54.  It  shall  be  lawful  for  every  such  surveyor,  for  the  use  aforesaid,  by 

license  in  writing  from  the  justices  at  a  special  se^ions  for  the  highways,  to 

If  sufficient     search  for,  dig,  and  get  materials,  if  sufficient  cannot  be  had  conveniently 

materials  can-  within  such  waste  lands,  common  grounds,  rivers,  or  brooks,  in  or  through 

not  be  fomid    any  of  the  several  or  inclosed  lands  or  grounds  of  any  person  whomsoever 

in  waste  (such  lands  or  grounds  not  being  a  garden,  yard,  avenue  to  a  house,  Uwn, 

Burvevor   '      P^'^*  paddock,  or  inclosed  plantation,  or  inclosed  wood  not  exceeding  one 

may  with       hundred  acres  in  extent,)  within  the  parish  where  the  same  shall  be  wanted,  or 

license  of         within  any  other  parish  adjoining  or  lying  near  to  the  highway  for  which  such 

justices,  take  materials  shall  be  required,  if  it  shaU  appear  to  such  justices  that  sufficient 

them  from       materials  cannot  be  conveniently  had  in  the  parish  where  such  highways 

inclosed  lie,  or  in  the  waste  lands,  or  common  grounds,  rivers,  or  brooks  of  such 

pounds  or       adjacent  parish,  and  that  a  sufficient  quantity  of  materials  will  be  left  for 

MSisfacUon"^  the  use  of  the  parish  where  the  same  shall  be,  and  to  take  and  carry  away 

to  the  ^^  much  of  the  said  materials  as  by  the  discretion  of  the  said  surveyor 

owners.  shall  be  thought  necessary  to  be  employed  in  the  amendment  of  the  said 

highways,   the  said   surveyor  making  such  satisfaction   for  the   materials 

which  may  be  got  or  taken  away,  and  also  for  the  damage  done  to  such 

lands  or  grounds  by  the  getting  and  carrying  away  the  same,  as  shall 

be  settled  and  ascertained  by  order  of  the  justices  at  a  special  sessions  for 

the  highways. 

These  four  sections,  51 — 54,  which  deal  with  the  taking  of  materials  for  the 
repair  of  highways,  should  be  read  together.  The  surveyor  is  given  power  to 
gather  and  dig  for  stones  and  gravel  in  waste  lands  in  his  parish,  or  if  there 
are  not  sufficient  in  his  own  he  may  gather  and  dig  for  them  in  the  waste  lands  of 
an  adjoining  parish.  He  may  further  gather  stones  lying  on  the  surface  of  prirate 
land,  except  where  it  is  of  a  strictly  private  nature,  as  garden,  lawns,  and  such  like 
as  mentioned  in  s.  54.  That  proviso  extends  to  s.  51.  See  Arltsford  Samitaty 
Anthority  v.  Scott  (1881),  7  Q.  B.  I).  210.  In  none  of  these  cases  is  compensation 
given  for  the  value  of  the  material  removed,  but  it  is  given  for  the  injury  caused  to 
the  land  by  the  removal. 

Stones  cannot  be  gathered  from  the  lands  of  private  owners  unless  the  owner  gives 
his  consent,  or  after  a  month's  notice  has  been  given  of  the  intention  to  take  the 
same,  and  justices  in  petty  sessions  (generally  special  sessions)  give  their  license. 
See  form  of  license  No.  55. 

If  materials  cannot  be  got  except  by  digging  in  private  lands,  then  the  justices 
may  similarly  give  license  for  the  materials  to  be  got  by  digging  in  private  lands. 
In  such  cases  compensation  is  to  be  awarded  alike  for  the  value  of  the  materials 
taken,  and  for  the  damage  done  by  taking  them.  See  these  sections  discussed  in 
Arlt's/ord  Sanitary  AuthoHty  v.  Seott  (1881),  7  Q.  B.  D.  210.  For  form,  see 
infra  ^  No.  56. 

The  expression  **  inclosed  ground,"  used  in  s.  53,  includes  ground  in  the  exclusive 
occupation  of  one  or  more  persons  for  agricultural  purposes,  although  not  ^parated 
from  the  highway  or  adjoining  land  by  any  fence  or  inclosure  (4  &  5  Vict.  c.  51). 

The  license  should  state  the  particular  place  from  which  the  material  is  to 
be  taken.  Of,  Hex  v.  Manning  (1757),  1  Burr.  377.  If  the  place  from  which  the 
material  is  to  be  taken  is  not  one  of  the  strictly  private  places  excepted  in 
s.  54,  it  does  not  matter  whether  the  material  has  to  be  brought  to  the  highways 
through  such  a  place,  as,  for  example,  if  it  has  to  be  carted  along  an  avenue 
{Ravisdcn  v.  Yeatct  (1881).  44  L.  T.  612).  The  license  should  not  continue 
indcfiniteiy,  but  should  be  limite<l  to  the  particular  occasion  in  respect  of  which 
it  was  granted  (^Earl  ManverM  v.  BarthoUmtew  (1878),  4  Q.  B.  D.  5).  The 
compensation  is  to  be  settled  by  justices,  and  this  is  the  only  manner  in  which  it  is 
to  be  determined  (^Peters  v.  Clarion  (1844),  7  M.  &  G.  548),  and  it  wonld  appear 
that  it  should  be  assessed  after  the  material  has  been  removed,  and  not  before. 
Cf.  Boyjidd  v.  Portrr  (1811),  13  Kast,  200. 

Where  a  gravel  pit  had  under  an  enclosure  award  been  set  aside  for  the  surveyor 
of  the  highway  to  get  gravel  for  the  repair  of  the  highway,  it  was  held  that 
this  right  passed  to  the  county  council  on  taking  over  the  repair  of  such  highway 
as  a  main  road  (Norfolk  CimrUy  Council  v.  Bitteriny  Higktcay  Smrrcw^r 
(1894),  58  J.  P.  479). 
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As  to  taking  gn^yel  from  commons  which  have  been  enclosed,  see  the  Commons    Appendix. 
Act,  1876  (39  &  40  Vict.  c.  66).  

Holen  made  by  the  sarveyor  in  waste  lands,  are  by  s.  55  required  to  be  filled 
op,  levelled  or  sloped  down,  and  while  open  they  should  be  fenced  off. 

o  o  o  o  o 

67.  The  said  surveyor,  district  surveyor,  or  assistant  surveyor  shall  have  Surveyor  to 
power  to  make,  scour,  cleanse,  and  keep  open  all  ditches,  gutters,  drains,  or  make  and 
watercourses,   and  also  to  make  and  lay  such  trunks,  tunnels,  plats  or  j  ?f  ?  open 
bridges  as  he  shall  deem  necessary,  in  and  through  any  lands  or  pounds  ^^^^J®^^*' 
adjoining  or  lying  near  to  any  highway,  upon  paying  the  owner  or  occupier  trunks  etc. 
of  such  lands  or  grounds,  provided  they  are  not  waste  or  common,  for  the  through       ' 
damages  which  he  shall  sustain  thereby,  to  be  settled  and  paid  in  such  lands  adjoin- 
manner  as  the  damages  for  getting  materials  in  inclosed  lands  or  grounds  ing  highway, 
are  herein  directed  to  be  settled  and  paid.  paying  for 

damage,  if 

As  to  settling  compensation  see  s.  54  ;  it  is  not  necessary  to  tender  satisfaction  for  any,  incurred. 
damages  before  proceeding  under  this  section  QPtfters  v.  Clarson  (1844),  7  M.  &  G. 
548  ;  Lister  v.  Zebley  (1837),  5  A.  &  £.  124). 

o  o  o  o  o 

SSL  Provided  always,  that  where  it  shall  appear,  upon  the  view  of  two  Justices  may 
justices  of  the  peace,  that  any  highway  is  not  of  sufficient  breadth,  and  order  narrow 
might  be  widened  and  enlarged,  such  justices  shall  and  they  are  hereby  Jj^^^^^y^  to 
empowered,   within    their    respective    divisions,   to   order    such    highway  "®  widened, 
respectively  to  be  widened  and  enlarged  in  such  manner  as  they  shall  think 
fit,  so  that  the  said  highway,  when  widened  and  enlarged,  shall  not  exceed 
thirty  feet  in  breadth  ;  and  that  neither  of  the  said  powers  do  extend  to 
pull  down   any  house  or  building,  or  to  take  away  the  ground  of  any 
garden,   lawn,   yard,    court,   park,  paddock,  planted  walk,   plantation,  or 
avenue,  to  any  house,  or  any  inclosed   ground   set  apart  for  a  building 
ground  or  as  a  nursery  for  trees  ;  and  for  the  satisfaction  of  the  person, 
body  politic  or  corporate,  who  is  seised  or  possessed  of  or  interested  in  their 
own  right,  or  in  trust  for  any  other  person  in  the  said  ground  that  shall  be 
laid  into  the  said  highway  respectively  so  to  be  widened  and  enlarged,  the 
said  surveyor,  under  the  direction  and  with  the  approbation  of  the  said 
justices  in  writing,  shall  and  is  hereby  empowered  to  make  an  agreement 
with  him  for  the  recompense  to  be  made  for  such  ground,  and  for  the 
making  such  new  ditches  and  fences  as  shall  be  necessary,  according  and  in 
proportion  to  their  several  and  respective  interests  therein,  and  also  with 
any  other  person,  body  politic  or  corporate,  that  may  be  injured  by  the 
widening  and  enlarging  such  highway,  for  the  satisfaction  to  be  made  to 
him  respectively  as  aforesaid  ;  and  if  the  said  surveyor,  under  the  direction  Surveyor  to 
and  with  the  approbation  of  the  said  justices,  cannot  agree  with  the  said  agree  with 
person,  body  politic  or  corporate,  or  if  he  cannot  be  found,  or  shall  refuse  owners  of 
to  treat  or  take  such  recompense  or  satisfaction  as  shall  be  offered  to  them  lands  for 
respectively  by  such  surveyor,  then  the  justices  of  the  peace  at  any  general  recompense 
quarter  sessions  to  be  holden  for  the  limit  wherein  such  ground  shall  lie,  reouired^for 
upon   certificate   in   writing  signed  *by  the  justices  making  such   view  as  widening 
aforesaid  of  their  proceedings  in  the  premises,  and  upon  proof  of  fourteen  etc.  :  ana  if 
days  notice  in  writing  having  been  .given  by  the  surveyor  of  such  parish  they  cannot 
to    the    owner,    occupier,   or  other    person,    body    politic   or    corporate,  agree,  the 
interested   in   silch  ground,  or  to   his  guardian,  trustee,  clerk,  or  agent,  ****"®  "J^y  ^ 
signifying  an  intention  to  apply  to  such  quarter  sessions,  for  the  purpose  of  ^^**®^  ^V  * 
taking  such  ground,  shall  impanel  a  jury  of  twelve  disinterested  men  out  ter^sessions^ 
of  the  persons  returned  to  serve  as  jurymen  at  such  quarter  sessions  ;  and 
the  said  jury  shall  upon  their  oaths,  to  the  best  of  their  judgment,  assess 
the  damages  to  be  given  and  recompense  to  be  made  to  the  owners  and 
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deemed  a 


i; 


Appendix,  others  interested  as  aforesaid  in  the  said  ground  for  their  respective 
interests,  as  they  shall  think  reasonable,  not  exceeding  forty  years  pur- 
chase for  the  clear  yearly  value  of  the  ground  so  laid  out,  and  likewise 
such  recompense  as  they  shall  think  reasonable  for  the  making  of  new 
ditches  and  fences  on  the  side  of  the  said  highway  that  shall  be  so  widened 
and  enlarged,  and  also  satisfaction  to  any  person,  body  politic  or  corporate, 
that  may  be  otherwise  injured  by  the  widening  and  enlarging  the  said 
On  payment  highway  respectively  :  and  upon  payment  or  tender  of  the  money  so  to  be 
of  money  awarded  and  assessed  to  the  person,  body  politic  or  corporate,  entitled 
to  receive  the  same,  or  leaving  it  in  the  hands  of  the  clerk  of  the 
peace  of  such  limit,  in  case  such  person,  body  politic  or  corporate,  cannot 
lublic  ^  found  or  shall  refuse  to  accept  the  same,  for  the  use  of  the  owner  of  or 
lighway.  others  interested  in  the  said  ground,  the  interest  of  the  said  person,  body 
politic  or  corporate,  in  the  said  ground  shall  be  for  ever  divested  out  of 
them,  and  the  said  ground,  after  such  agreement  or  verdict  as  aforesaid, 
shall  be  esteemed  and  taken  to  be  a  public  highway  to  all  intents  and 
purposes  whatsoever ;  saving  nevertheless  to  the  owner  of  such  gronnd 
all  mines,  minerals,  and  fossils  lying  under  the  same  which  can  or  may 
be  got  without  breaking  the  surface  of  the  said  highway,  and  also  all 
timber  and  wood  growing  upon  such  ground,  to  be  felled  and  taken  by  such 
owner  within  one  month  after  such  order  shall  have  been  made,  or  in 
default  thereof  to  be  felled  by  the  said  sun-eyor  within  the  respective 
months  aforesaid,  and  laid  upon  the  land  adjoining,  for  the  benefit  of  the 
said  owner ;     .     .     . 

The  re»t  of  the  section  deals  with  making  a  rate  for  this  purpose. 

The  provisioDS  of  this  Act  have  been  made  applicable  to  highways,  which  are  or 
mav  be  repaired  under  local  and  personal  Acts,  except  roads  belonging  to  railwmv 
and  canal  companies  and  conservators  of  rivers,  by  the  Highway  Act,  1862 
(25&26  Vict.c.  61),8.  44. 

The  value  of  the  different  interests  held  in  any  land  which  may  be  taken  should 
apparently  be  asse-^sed  separately,  as  under  the  Ijands  Clauses  Acts.  See  Sex  v. 
TrvHees  of  the  yonmch  and  Walton  Road  (1836),  5  A.  &  E.  563.  The  fact  that 
notice  ban  been  given  to  the  various  persons  interested  should  appear  on  the' face  of 
the  proceediugs,  otherwise  the  order  may  be  brought  up  on  certiorari  and  quaked 
iSX\  and  Rex  v.  Bagthato  (1797),  7  T.  R.  363). 

If  the  surface  of  the  land  is  taken  for  the  purpose  of  making  highways  under  an 
Inclosure  Act,  and  the  mines  are  reserved  to  the  lord  of  the  manor,  he  will  not  be 
allowed  to  work  the  mines  so  as  to  injure  the  highways  (^Benjieldfide  Local 
Board  v.  OniMett  Iron  Co,  (1877),  L.  R.  3  Ex.  D.  54;  and  see  as  to  support,  the 
Public  Health  (^>up|x>rt  of  Sewers)  Act,  1883,  ante^  p.  493).  If  mine-owners  lower 
the  land  without  otherwise  damaging  the  highway,  an  action  appears  to  lie  against 
them  for  nominal  damages  (^Attorney- General  v.  C*Hidu%t  Colliery  Co.,  [1895] 
1  Q.  B.  3U1). 

The  Highways  and  Locomotives  (Amendment) i Act,  1878,  s.  27,  permits  the  mine- 
owner  to  mine  as  he  might  do  if  the  road  had  not  become  vested  in  the  anthoritj, 
"•  but  so  nevertheless  that  in  such  working  or  getting  no  damage  shall  be  done  to  the 
road  or  highway." 

If  property  in  injuriously  affected  by  altering  the  level  of  a  higbwi^  by  an  urban 
district  council  under  this  Act,  the  owner  whose  premises  are  so  affected  cannot 
cUdm  compensation  under  s.  308  of  the  Public  Healtn  Act,  1875  (^Burgess  v.  yttrtriek 
Local  Board  (1880),  6  Q.  B.  D.  264)  ;  see  ante,  p.  467. 

Costs  of  83.  In  case  such  jury  shall  give  in  and  deliver  a  verdict  for  more  moneys 

proceedings,    as  a  recompense  for  the  right,  interest,  or  property  of   any  person,  body 

^uf °*         politic  or  corporate,   in  such  lands  or  grounds,  or  for  the  making  such 

payable.  fence,  or  for  such  damage  or  injury  to  be  sustained  by  him  as  aforesaid, 

than  what  shall  have   been   proposed  and  offered  by  the   said   surveyor 

before  such  application  to  the  said  court  of  quarter  sessions  as  aforesaid. 

then  and  in  such  case  the  costs  and  expenses  attending  the  said  several 

proceedings  shall  be  borne  and  paid  by  the  sur^^eyor  out  of  the  moneys  in 

his  hands,  or  to  be  assessed  and  levied  by  virtue  and  under  the  powers  of 
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this  Act  ;  but  if  such  jury  shall  give  and  deliver  a  verdict  for  no  more  or   Appendix^ 

for  less  moneys  than  shall  have  been  so  offered  and  proposed  by  the  said         

surveyor  before  such  application  to  the  said  court  of  quarter  sessions 
then  the  said  costs  and  expenses  shall  be  borne  and  paid  by  the  person, 
body  politic  or  corporate,  who  shall  have  refused  to  accept  the  recompense 
and  satisfaction  so  offered  to  him  as  aforesaid. 

See  the  similar  provision  in  the  Lands  Clauses  Consolidation  Act,  1815,  s.  34  aud 
notes,  ante  J  p.  63. 

Note. — ^The  above  sections  are  printed  as  in  the  Revised  Statutes. 


THE    DEFENCE    ACT,     1842. 
(5  &  6  Vict.  c.  94.) 

An  Act  to  consolidate  and  amend  the  laws  relating  to  the  services  of  the 
Ordnattce  Department^  and  the  vesting  a  fid  purchase  of  lands  and  heredita- 
ments for  those  seiricesy  and  for  the  defence  and  security  of  the  realm, 

[10th  August  1842.] 

This  Act,  althooffh  considerably  amended,  Rtill  remains  in  force  as  regards  the 
proTisions  enabling  land  to  be  taken  compulsorily  for  the  defence  of  the  realm.  The 
powers  given  by  this  Act  and  the  varioas  amending  Acts  were  transferred  from  the 
Ordnance  Board  to  the  Secretary  of  State  for  War  by  the  Ordnance  Board  Transfer 
Act,  18.55  (18  &  19  Vict.  c.  117).  The  Secretarj-  of  State  for  War  has  also  powers 
of  acquiring  land  under  the  Military  Lands  Act,  1892  (55  k.  56  Vict.  c.  43),  ante, 
p.  5S0,  and  probably  in  ordinary  cases  the  procedure  will  be  under  that  Act. 

The  various  Acti  which  amend  nnd  extend  the  provisions  of  this  Act  are  : — 

The  Defence  Act,  1854  (17  &  18  Vict.  c.  67). 

The  Ordnance  Board  Transfer  Act,  1855  (18  &  19  Vict.  c.  117). 

The  Defence  Act,  1869  (22  Vict.  c.  12). 

The  Qaeeu's  Remembrancer  Act,  1859  (22  &  23  Vict.  c.  21). 

The  Lands  Chinses  Act,  1860  (23  &  24  Vict.  c.  106),  s.  7,  ante,  p.  401. 

The  Defence  Act,  1860  (23  &  24  Vict.  c.  112). 

The  Ranges  Act,  1891  (54  &  55  Vict.  c.  54),  s.  11. 

The  principal  provisions  of  these  as  affecting  this  subject  will  be  found  set  out  in 
the  notes  hereto. 

The  preamble  to  this  Act  which  recited  44  Geo.  3.  c.  95  ;  1  &  2  Geo.  4,  c.  69  ; 
3  Geo.  4,  c.  108,  and  2  &  3  Will.  4,  c.  25,  was  repealed!  by  the  Statute  Law  Re?ision 
Act  1888  (51  k,  52  Vict  c.  57),  and  ss.  1—4  of  this  Act,  which  dealt  with  the  repeal 
of  those  Acts,  were  repealed  by  the  Statute  Law  Revision  Act,  1874  (37  &  38 
Vict  c.  94). 

Sections  6 — 8,  vested  lands  held  for  the  use  of  the  Ordnance  and  late  Barrack 
Department,  and  other  lands  held  for  military  defences  in  the  principal  officers  of 
her  Majestv's  Ordnance,  who  were  the  persons  alw  vested  with  the  powers  of  pur- 
chasing and  taking  land  under  this  Act.  By  the  Ordnance  Board  Transfer  Act, 
1855  (18  &  19  Vict.  c.  117),  these  lands  and  the  powers  mentioned  in  this  Act,  and 
the  farther  powers  as  regards  rights  over  commons  contained  in  the  Defence  Act, 
1854  (17  &  18  Vict  c.  117)  (see  infra,  note  to  s.  19),  were  transferred  to  and  Testetl 
in  the  Secretary  of  State  for  War  for  the  time  being,  who  is  to  be  described  in  all 
contracts,  conveyances,  etc.,  as  **  her  Majesty's  Principal  Secretary  of  State  for  the 
War  Department.'* 

The  flections  herein  set  out  are  printed  as  in  the  Re?ised  Statutes.  For  the 
principal  officers  of  her  Majesty's  Ordnance,  throughout  read  the  Secretary  of  State 
for  War. 

o  o  o  o  o 

9.  It  shall  be  lawful  for  the  said  principal  officers  for  the  time  being  of  Principal 
her  Majesty's  Ordnance  {a)  from  time  to  time  to  contract  for  and  pur-  officers  may 
chase,  for  and  on  behalf  of  her  Majesty,  any  messuages,  buildings,  castles,  purchase 

lands,  etc., 
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Appendix. 

and  take 
leases  on 
behalf  of  the 
•Crown. 


forts,  iines,  or  other  fortificatioos,  manors,  lands,  tenements,  or  heredita- 
ments, or  to  take  or  purchase  any  lease  of  the  same  which  shall  in  their 
judgment  be  desirable  to  be  purchased,  for  and  on  behalf  of  the  said  ordnance 
or  barrack  services,  or  the  defence  of  the  realm,  upon  such  tenns  as  to  the 
said  principal  officers  shall  seem  meet,  and  to  enter  into  any  contracts 
necessary  for  that  purpose  ;     .     .     . 

(a)  Her  Majeftty*8  Principal  Secretary  of  State  for  the  War  Department. 

As  to  the  farther  powerR  of  parcha«dng  and  taking  lands,  see  note  to  s.  19,  infra, 

Bj  the  Defence  Act,  1859  (22  Vict.  c.  12),  as  to  oonTeyances  of  land,  it  is  pro- 
vided as  follows : 

2.  Conveyances  of  land  in  England  and  Ireland  to  be  purchased  by  the  said 
Secretary  of  State  may  be  according  to  the  form  in  the  Schedule  (A.)  to  this  Act,  or 
as  near  thereto  as  the  cireamstances  of  the  case  admit ;  and  all  conveyances  so  made 
shall  be  effectual  to  vest  the  land  thereby  conreyed  in  the  said  Secretary  of  State  and 
his  sQccessors,  and  shall  operate  to  bar  and  destroy  all  such  estates  tail,  and  other 
estates,  rights,  titles,  remainders,  reversions,  limitations,  tmsts,  and  Interests  whatso- 
ever of  and  in  the  land  comprised  in  such  conveyances,  as  have  been  parcha'«ed  or 
compensated  for  by  the  consideration  given  on  the  purchase ;  but  this  enactment 
shall  not  in  anywise  interfere  with  or  affect  section  8  of  the  Defence  Act,  18^. 


Power  given 
to  bodies 
politic  and 
others  to 
treat. 


SCHEDULE  (A.). 

Form  of  Conveyawe, 

I,  ,  of  ,  in  consideration  of  the  snm  of  paid  to  me  by  her  Majesty's 

Principal  Secretary  of  State  for  the  War  Department  do  hereby  convey  to  the  said 
Secretary  of  State,  and  his  successors,  all  the  lands  and  hereditaments  set  forth  in  the 
Schedule  hereto,  together  with  all  ways,  rights,  and  appurtenances  thereto  belonging, 
and  all  such  estate,  right,  title,  and  interest  in  and  to  the  same  as  I  am  or  shall  be^me 
sei«ed  or  possessed  of,  or  am  by  law  empowered  to  convey,  to  hold  the  premises  to  the 
said  Secretary  of  State  and  his  successors  for  ever  on  behalf  of  her  Majesty. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the  day  of 

in  the  year  of  our  Lord 

10.  It  shall  be  lawful  for  all  bodies  politic  or  corporate,  ecclesiastical,  or 
civil,  and  all  feoffees  or  trustees  for  charitable  or  other  public  purposes,  and 
for  all  tenants  for  life  and  tenants  in  tail,  and  for  the  husbands,  guardians, 
trustees,  committees,  curators  or  attomies  of  such  of  the  owners  or  pro- 
prietors of  or  persons  interested  in  any  messuages,  buildings,  castles,  forts, 
lines,  or  other  fortifications,  manors,  lands,  tenements,  and  hereditaments, 
which  have  been  or  may  be  hereafter  agreed  to  be  purchased  or  taken  for 
the  use  of  the  said  Ordnance  Department,  as  shall  be  femes  covert,  infants, 
lunatics,  idiots,  or  persons  beyond  the  seas,  or  otherwise  incapable  of  acting 
for  themselves,  to  contract  or  agree  with  the  said  principal  officers  for  the 
time  being,  either  for  the  absolute  sale  or  exchange  of  any  such  messuages, 
buildings,  castles,  forts,  lines,  or  other  fortifications,  manors,  lands,  tenements, 
or  hereditaments,  or  sale  of  any  reversion  after  any  estate  or  estates,  for  lives 
or  years,  or  for  the  grant  of  any  lease  either  for  life  or  lives,  or  for  any 
term  of  years  certain,  therein,  or  for  such  period  as  the  exigency  of  the 
public  service  shall  require,  and  to  convey,  surrender,  demise,  or  grant  the 
same  accordingly  ;  and  all  contracts,  sales,  conveyances,  enfranchisements, 
surrenders,  leases,  and  agreements,  which  shall  be  made  in  pursuance  hereof, 
shall  be  valid  and  effectual  in  law  to  all  intents  and  purposes  whatsoever, 
and  shall  be  a  complete  bar  to  all  dower  and  claims  of  dower,  estates  tail  and 
other  estates,  rights,  titles,  trusts,  and  interests  whatsoever. 

The  i)ower8  given  to  limited  owners  to  sell  in  the  Lands  Clauses  Acts  are, 
apparently,  extended  to  this  Act,  by  the  Lands  Clauses  Act,  I860,  s.  7,  atUcj  p.  403. 

Section  11  has  been  repealed  by  the  Statute  Law  Revision  Act,  1874. 

Sections  12—14  enable  the  Secretary  for  War  to  sell,  exchange,  let,  or  demise  any 
of  the  hereditaments  vested  in  him. 
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15.  Provided  always,  that  in  case  any  person  or  persons  shall  have  any   Appendix. 

just  and  legal  or  equitable  right  to  any  of  the  messuages,  buildings,  castles,         

forts,  lines,  or  other  fortifications,  manors,  lands,  tenements,  and  heredita-  Compensa- 
ments,  which  shall  be  so  sold,  exchanged,  and  conveyed  as  aforesaid  (a),  or  tion  to  be 
to  any  part  or  parts  thereof,  or  to  any  charge,  incumbrance,  or  demand  made  where 
affecting  the  same,  and  not  being  under  any  of  the  disabilities  hereinafter  equitable 
mentioned,  and  shall  within  five  years  next  after  such  right  shall  by  law  or  "^^J?.*J®j 
equity  accrue  to  or  become  vested  in  himf,  her,  or  them  respectively,  or,  being  ®*^*>"8hecl ; 
femes  covert  (except  femes  covert  whose  estates  have  been  or  may  be  sold 

under  the  authority  of   this  or  any  other  Act  for  that  purpose),  persons 
within  the  age  of  twenty-one  years,  or  out  of  the  realm,  or  not  of  whole 
mind,   at   the   time  of  such  sale,  exchange,  and  conve3rance  as  aforesaid, 
shall,  within  five  years  next  after  they  shall  respectively  come  and  be  dis- 
covert at  the  age  of  twenty-one  years,  out  of  prison,  within  this  land,  or  of 
whole  mind,  make  out  and  establish  such  right  or  claim  to  the  satisfaction 
of  the  said  principal  officers,  then  and  in  such  case  the  principal  officers  shall 
make  or  cause  to  be  made  a  fair  and  reasonable  compensation  or  satisfaction 
for  every  such  right  and  claim  so  made  out  and  established  as  aforesaid  ;  but  but  not  to 
such  compensation  or  satisfaction  shall  not  in  any  case  exceed  the  amount  of  exceed  the 
the  purchase  money  or  purchase  moneys  which  shall  have  been  paid  to  and  purchase 
received  by  the  said  principal  officers  for  the  messuages,  buildings,  castles,  ™?^f?  f ®' 
forts,  lines,  or  other  fortifications,  manors,  lands,  tenements,  and  heredita-  ^^^T      .^ 
ments,  in  respect  whereof  such  right  or  claim  shall  be  so  made  out  as  afore-  cipal  officers, 
said,  or  a  proportional  part  thereof,  exclusive  of  the  value  of  any  buildings 
or  improvements  which  shall  have  been  erected  or  made  thereon  for  the 
use  of  the  said  Ordnance  or  Barrack  Departments,  or  for  the  defence  of 
the  realm. 

(a)  That  is,  sold  bj  the  Secretary  of  State  as  provided  in  as.  12 — 14. 

16.  It  shall  be  lawful  for  the  principal  officers  of  her  Majesty's  Ordnance  Principal 
for  the  time  being  to  enter  on,  survey,  and  mark  out,  or  to  cause  to  be  officers  may 
surveyed  and  marked  out,  any  lands,  buildings,  or  other  hereditaments  or  ftuthorise 
easements  wanted  for  the  service  of  the  Ordnance  Department,  or  for  the  P©^^^^*'  ^o 
defence  of  the  realm,  or  to  stop  up  or  divert  any  public  or  private  footpaths  ^^rk^u? 
or  bridle-roads,  and  to  treat  and  .agree  with  the  owner  or  owners  of  such  ii^^dg    and 
lands,  buildings,  hereditaments,  or  easements,  or  with  any  person  or  persons  treat  with 
interested   therein,   either  for  the  absolute  purchase   thereof,   or   for  the  owners  for 
possession  or  use  thereof  during  such  time  as  the  exigence  of  the  public  the  absolute 
service  shall  require.  purchase 

thereof. 
This  land  here  mentioDcd  cannot  be  taken  compalsoriiy  anless  the  necessity  or 
expediency  is  certified  as  mentioneil  in  s.  23,  infra^ov  aniens  the  enemy  have  actually 
invaded  the  United  Kingdom. 

17.  Provided  always,  that  whenever  any  footpath  or  bridle  road  shall  be  When  foot- 
stopped  up  as  aforesaid,  another  path  or  road  shall  be  provided  and  made  in  paths,  etc., 
lieu  thereof  respectively,  at  the  expence  of  the  Ordnance  Department,  and  are  stopped 
at  such  convenient  distance  therefrom  as  to  the  principal  officers  of  her  ^^^V^^^^V 
Majesty's  Ordnance  for  the  time  being  shall  seem  proper  and  necessary.  ^ui^i^^liBu 

18.  It  shall  be  lawful  for  all  bodies  politic  or  corporate,  ecclesiastical  or     ^^^  ' 
civil,  and  feoffees  or  trustees  for  charitable  or  other  public  purposes,  and  Bodies  politic 
for  all  tenants  for  life  and  tenants  in  tail,  and  for  the  husbands,  guardians,  fj*^he  ^^  of 
trustees,  committees,  curators,  or  attornies  of  such  of  the  owners  or  pro-  i^nds.  etc. 
prietors   of  or  persons  interested  in  any   such  lands,  buildings,  or  other 
hereditaments  so  surveyed  and  marked  out  as  shall  be  femes  cover,  infants, 

lunatics,  idiots,  or  persons  beyond  the  seas,  or  otherwise  incapable  of  acting 
for  themselves,  to  contract  and  agree  with  such  principal  officers,  either  for 

L.C.  2  z 
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In  default  of 
treating  or 
where  the 
parties  do 
not  agree, 
the  persons 
authorised  by 
her  Majesty 
may  require 
two  justices, 
etc.,  to  put 
her  Majesty's 
officers  in 
possession. 


Alipendix.    the  absolute  sale  of  such  lands,  buildings,  or  other  hereditaments,  or  for  ihe 

grant  of  any  lease,  either  for  any  term  of  years  certain  therein,  or  for  such 

period  as  the  exigence  of  the  public  service  shall  require,  and  to  convey, 
surrender,  demise,  and  grant  the  same  to  such  principal  officers,  in  trust  for 
her  Majesty  accordingly  ;  and  all  such  contracts,  sales,  conveyances,  sur 
renders,  leases,  and  agreements  shall  be  valid  and  effectual  in  law  to  all 
intents  and  purposes  whatsoever. 

19.  In  case  any  such  bodies  or  other  persons  hereby  authorised  to  contract 
on  behalf  of  themselves  or  others  as  aforesaid,  or  any  other  person  or 
persons  interested  in  any  such  lands,  buildings,  or  other  hereditaments  which 
shall  be  so  marked  out  and  surveyed  as  aforesaid,  shall  for  the  space  of 
fourteen  days  next  after  notice  in  writing  subscribed  by  or  on  behalf  of  the  said 
principal  officers  shall  have  been  given  to  the  chief  officer  or  officers  of  any  such 
body,  or  to  such  other  persons  hereby  authorised  to  contract  on  behalf  of 
others,  or  interested  themselves,  as  aforesaid,  or  left  at  his,  her,  or  their 
usual  place  of  abode,  refuse  or  decline  to  treat  or  agree,  or  by  reason  of 
absence  shall  be  prevented  from  treating  or  agreeing  with  the  said  principal 
officers,  or  shall  refuse  to  accept  such  sum  of  money  as  shall  be  offered  by 
the  said  principal  officers  as  the  consideration  for  the  absolute  purchase  of 
such  lands,  buildings,  or  other  hereditaments,  or  such  annual  rent  or  sum  as 
shall  be  offered  for  the  hire  thereof,  either  for  a  time  certain  or  for  such 
period  as  the  exigence  of  the  public  service  may  require,  then  and  in  such 
case  it  shall  be  lawful  for  the  said  principai  officers  to  require  two  or  more 
justices  of  the  peace,  or  three  or  more  deputy  lieutenants  (one  of  whom 
shall  be  a  justice  of  the  peace),  or  two  or  more  deputy  governors  for  the 
county,  riding,  city,  or  place  where  such  lands,  buildings,  or  other 
hereditaments  shall  be,  to  put  the  said  principal  officers,  or  any  perscm 
appointed  by  them,  into  immediate  possession  of  such  lands,  buildings,  or 
other  hereditaments ;  which  such  justices  or  deputy  lieutenants  or  deputy 
governors  are  hereby  required  to  do,  and  shall  for  that  purpose  issue  their 
warrants  under  their  hands  and  seals,  commanding  possession  to  be  so 
Jury  to  be  delivered,  and  shall  also  issue  their  warrants  to  the  sheriff  of  the  county, 
summoned  to  riding,  city,  or  place  wherein  such  lands^  buildings,  or  hereditaments 
value  the  shall  be  situate,  to  summon  a  jury  ;  and  every  such  sheriff  is  hereby 
premises.  authorised  and  required  to  summon  and.  return  a  jury,  properly  qualified, 
of  the  number  of  twenty-four,  and  in  the  manner  required  by  the  laws  of 
England  Ireland  and  Scotland  respectively,  who  shall  meet  at  some  con* 
venient  time  and  place  to  be  mentioned  in  such  summons,  out  of  whom  a 
jury  of  twelve  shall  be  drawn,  in  such  manner  as  juries  for  the  trial  of 
issues  joined  in  her  Majesty's  Courts  at  Westminster  and  Dublin  are  drawn 
by  law  in  England  and  Ireland  respectively,  and  in  such  manner  as  juries 
are  drawn  by  law  for  any  trial  in  Scotland  ;  and  in  case  a  sufficient  number 
shall  not  appear,  the  said  sheriff  shall  choose  others  of  the  by-standers,  or 
that  can  speedily  be  procured,  being  qualified  as  aforesaid  ;  and  the  said 
jurymen  may  be  challenged  by  the  parties  on  either  side,  but  not  the  array  ; 
and  the  said  justices,  deputy  lieutenants,  or  governors  respectively  may 
summon  witnesses,  and  adjourn  any  such  meeting  if  jur3rmen  or  witnesses 
do  not  attend  ;  and  the  jury,  on  hearing  any  witnesses  and  evidence  that 
may  be  produced,  shall  on  their  oaths,  (which  oaths,  as  also  the  oaths  of  such 
witnesses,  the  said  justices,  deputy  lieutenants,  or  governors  respectively  aie 
hereby  empowered  and  required  to  administer,)  find  the  compensation  to  be 
paid,  either  for  the  absolute  purchase  of  such  lands,  buildings,  or  other 
hereditaments,  or  for  the  possession  or  use  thereof,  as  the  case  may  be : 
Provided  always,  that  it  shall  not  be  lawful  for  the  said  principal  oflicers  to 
use  any  lands,  buildings,  or  hereditaments  taken  under  the  compulsory 
process  aforesaid  for  the  barrack  service,  or  to  erect  any  barrack  buildings 
thereoD, 
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The  power  to  take  land  under  this  section  is  limited  by  the  proviso  in  8.  23,  infra.     Appendix. 

Aa  to  compensation,  see  note  to  s.  2  of  the  Military  Lands  Act,  1892,  arUe^  p.  583.  

The  powers  given  by  this  section  of  taking  land  have  been  very  considerably 
amended  and  enlarged.  By  s.  7  of  the  Lands  Clauses  Act,  1860,  s.  7,  ante,  p.  403, 
the  powers  of  the  Lands  Clanses  Acts  are  to  be  taken  as  herein  contained.  The 
Defence  Act,  1854  (17  &  18  Vict,  c  67),  extended  the  powers  under  these  Acts  to  the 
extinction  of  rights  of  common  as  follows : 

The  Defence  Act,  1854. 

1.  It  shall  be  lawful  for  the  principal  officers  for  the  time  being  of  her  Majesty^s  Principal 
Ordnance  (if  they  shall  think  proper  so  to  do)  to  use  and  avail  themselves  of  all  the  officers  of 
powers  and  provisions  contained  in  the  Lands  Clauses  Consolidation  Act,  1845,  for  ordnance  may 
the  purpose  of  ascertaining,  making,  and  paying  compensation  for  and  extinguishing  avail  them- 
all  rights  of  common,  commonable,  and  other  rights  in,  over,  or  affecting  any  lands  selves  of 

the  soil  of  which  has  at  any  time  been  or  shall  hereafter  be  purchased  or  taken  by  the  certain 
said  principal  officers,  under  the  Defence  Act,  1842,  and  for  such  purpose  the  principal  powers  con- 
officers  for  the  time  being  of  her  Majesty's  Ordnance  shall  be  deemed  and  taken  to  tained  in  8  & 
be  promoters  of  an  undertaking  within  the  meaning  of  the  Lands  Clauses  Consoli-  9  Vict  c.  18, 
dation  Act,  1845,  and  all  the  powers  and  provisions  of  the  last-mentioned  Act  may,  as  to  extin- 
if  necessary,  be  treated  as  if  they  had  been  contained  in  the  Defence  Act,  1842.  for  the  guishing 
purpose  of  being  used  or  made  available  by  the  said  principal  officers  for  the  time  being  :  rights  of 
Provided  always,  that  nothing  herein  contained  shall  prejudice  or  affect  the  powers  common,  etc. 
and  authorities  of  the  principal  officers  of  her  Majesty's  Ordnance  for  the  time  being 
ander  the  last-mentioned  statute. 

2.  And  in  case  the  said  principal  officers  of  her  Majesty's  Board  of  Ordnance  shall  Power  of 
have  purchuied  or  shall  hereafter  purchase  any  land,  and  the  common,  commonable,  valuer 
and  other  rights  in  and  over  the  same,  and  a  valuer  shall  have  been  appointed  in  the  appointed 
matter  of  any  inclosure  proceeding  in  respect  of  such  lands  under  the  provisions  of  under  Indo- 
the  Acts  for  the  Inclosure,  Exchange,  and  Improvement  of  Land,  the  duties  and  sure  Act  to 
powers  of  such  vainer  in  relation  to  the  land  so  purchased  shall,  upon  payment  of  the  cease  on 
purchase  money  for  sach  common,  commonable,  and  other  rights  over  the  same,  purchase  of 
cease  and  determine,  and  the  Inclosure  Commissioners  for  England  and  Wales  shall,  common 

by  an  order  under  their  seal,  award  such  amount  of  compensation  to  such  valuer  as  rights  by 
they  shall  deem  jast  to  be  paid  by  the  said  principal  officers  ;  and  such  valuer  shall  be  ordnance, 
bound  to  accept  the  same  as  a  full  compensation  for  his  services  in  the  matter  of  the 
said  inclosure,  so  far  as  respects  the  land,  and  common,  commonable,  and  other  rights 
fio  parchased. 

3.  Any  purchase  of  the  soil  of  any  lands,  or  of  any  common,  commonable,  or  other  purchase  may 
rights  in  or  over  the  same,  which  shall  be  made  under  the  provisions  of  any  Act  of  \y^  made 
Parliament,  shall  be  valid  in  law  to  all  intents  and  purposes,  although  at  the  time  of  although 
such  purchase  proceedings  for  an  inclosure  of  such  lands  were  or  shall  be  proceeding,  inclosure 

The  provisions  of  this  Act  were  extended  to  other  lands  by  s.  1  of  the  Defence  proceedings 
Act,  1859,  but  that  section  has  been  repealed  by  the  Military  Lands  Act,  1892.  pending. 

Thb  Dbfbncb  Act,  1859. 

By  the  Defence  Act,  1859  (22  Vict.  c.  12),  s.  4,  it  is  provided  as  follows  : 

4.  The  proviso  at  the  end  of  section  nineteen  of  the  Defence  Act,  1842,  shall  not 
extend  to  prevent  the  erection  of  barracks  on  any  lands  taken  as  therein  mentioned, 

and  being  within  any  fortress  or  garrison  town  or  appurtenant  to  any  fortification, 
«r  to  prevent  any  buildings  on  any  such  lands  being  used  as  or  for  barracks. 

As  to  taking  lands  for  barracks,  see  the  Millitary  Lands  Act,  1892,  ante,  p.  580. 

Thb  Defence  Act,  1860. 

By  the  Defence  Act,  1860  (23  &  24  Vict.  c.  112),  which  was  an  Act  authorising 
the  taking  of  land  for  and  the  construction  of  specitic  works,  it  was  enacted  by  s.  46 
as  follows : 

Amendment  of  Hie  Defence  Act,  1842. 

46.  And  whereas  the  Defence  Act,  1842,  has  been  amended  by  divers  Acts,  and  it  5  &  6  Vict, 
is  expedient  further  to  amend  the  same :  c.  94  amended 

The  following  provisions  of  this  Act  in  relation  to  lands  to  be  taken  under  this  Act  as  herein 

stated. 
2  z  2 
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Appendix.    Hhall  be  applicable  where  lands  are  surveyed  and  marked  oat  npder  the  Defence  Act^ 

1842,  as  amended  as  aforesaid  ;  (that  is  to  saj,) 

The  provisions  concerning  the  mode  of  serving  notices  on  owners,  lessees,  and 
occapiers,  and  of  notices,  writs,  or  other  documents  on  the  said  Secretary  of 
State: 
The  provisions  concerning  the  determination  of  the  amonnt  of  compensatton  for 

lands  otherwise  than  by  agreement  : 
The  provisions  concerning  the  payment  and  apolicatlon  of  compensation,  and  the 
disposition  of  securities  on  wnich  the  same  may  be  invested,  and  of  the  interest 
and  dividends  of  such  compensation  and  securities  : 
And  the  provision  concerning  interests  omitted  to  be  purchased ;  which  last- 
mentioned  provision  shall  apply  afl  well  with  respect  to  lands  already  taken  by 
the  said  Secretary  of  State,  as  with  respect  to  lands  to  be  hereafter  taken  by  him 
under  the  said  Defence  Act  as  amended  as  aforesaid. 
These  provisions  would  appear  to  be — as  to  service,  ss.  9  and  45  ;  as  to  determining 
compensation,  iis.  12 — 19 ;  as  to  {Miyment  and  application  of  compensation,  ss.  19 — 23  ; 
and  as  to  omitted  interests,  ss.  .S6— 38. 


Service  of  Xotice  on  Otencrs. 

How  notices  ^-  ^^^  ^c^  notice  shall  be  served  personally  on  the  said  parties,  or  left  at  their 
to  be  given.  ^^  usual  places  of  abode,  if  any  such  can  after  diligent  inquiry  be  found,  and.  in  case 
any*  of  such  parties  be  absent  from  the  United  Kingdom,  or  cannot  be  found  after 
diligent  inquiry,  shall  be  addressed  to  8uch  party  and  left  with  the  occupier  of  the 
lands,  or,  if  there  be  no  such  occupier,  affixed  upon  some  conspicuous  part  of  such 
buds  : 

If  any  of  such  parties  be  a  corporation  aggregate,  such  notice  shall  be  left  at  the 
principal  office  of  such  corporation  ;  or,  if  no  such  oiSce  can  after  diligent  inquiry  be 
found,  such  notice  shall  be  served  on  some  principal  member,  if  any,  of  such  corpora- 
tion, and  a  duplicate  of  the  notice  shall  be  addressed  to  such  corporation  and  left 
with  the  occupier  of  the  lands,  or,  if  there  be  no  such  occupier,  affixed  upon  some 
conspicuous  part  of  such  lands. 


Notices,  etc., 
require<l  to 
be  served  on 
or  given  by 
Secretary  of 
State  to  be 
served  on  or 
given  by  the 
solicitor. 

How  compen 
sat  ion  to  be 
settled  in 
case  of 
neglect  to 
treat. 


Service  on  SccrHary  of  State. 

45.  Any  notice,  summons,  writ,  or  other  document  required  to  be  served  on  the 
said  Secretary  of  State  may  be  served  by  being  delivered  to  the  Solicitor  for  the  War 
Department  for  the  time  being,  or  by  being  left  for  him  thereat  ;  and  any  notice, 
summons,  writ,  or  other  document  required  to  be  given  by  or  on  behalf  of  the  said 
Secretary  of  State  shall  be  g^ven  under  the  haml  of  such  solicitor. 

DetcrmiHatinn  of  Amimnt  of  CompeHMtion  othertcise  than  by  Agreement. 

12.  If  for  fourteen  days  after  the  service  of  any  such  notice  as  aforesaid  any  party 
on  whom  the  same  is  served  fail  to  state  the  |)articulars  of  his  claim  in  resi>ect  of  any 
lands  to  which  such  notice  relates,  or  to  treat  with  the  said  Secretary  of  State  as^  to 
the  amount  of  compensation  to  be  |)aid  to  such  party  or  which  he  is  empowered  to 
agree  n|)on. 

Or  if  the  said  Secretary  of  State  and  such  party  do  not  within  such  fourteen  days 
agree  as  to  the  amount  of  such  compensation, 

Such  amount  shall  be  settleii  by  a  jury  in  like  manner  as  if  the  same  were  compen- 
sation for  lands  surveyed  and  markeil  out  under  the  Defence  Act,  1842,  as  amended 
by  the  Ordnance  Board  Transfer  Act,  1855. 

Provision  13.  Provided  alwap,  that  if  the  compensation  claimed  do  not  exceed  two  hundred 

where  com-      pounds,  the  same  shall  be  settled  by  two  justices,  in  manner  following ;  that  is  to  say. 

pensation         it  shall  be  lawful  for  any  justice,  upon  the  application  of  either  {Murty,  to  summon  the 

claimed  is        other  party  to  appear  before  two  justices  at  a  time  and  place  to  be  named  in  the 

under  £200.     summons ;  and  ujwn  the  appearance  of  the  [)arties,  or,  in  the  absence  of  either  of  them, 

upon  proof  of  due  service  of  the  summons,  it  shall  be  lawful  for  such  justices  to 

determine  such  amount,  and  for  that  purpose  to  examine  the  claimant  and  the 

witnesses  of  the  parties  upon  oath. 

Compensa-  14.  Where  by  reason  of  absence  from  the  United  Kingdom  any  party  is  prevented 

tion  to  absent  from  treating,  or  cannot  after  diligent  inquiry  be  fomid,  the  amount  of  such  compen- 
parties  to  bo  sation  shall  be  determined  by  valuation  in  manner  following ;  that  is  to  say,  the  said 
settled  ))}'  a 
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Secretary  of  State  shall  make  application  to  two  justices  ;  and  upon  proof  satisfactory    Appendix. 

to  them  that  any  such  party  is  by  reason  of  absence  from  the  kingdom  prevented         

from  treating,  or  cannot  after  diligent  inquiry  be  found,  such  justices  «hall,  by 
writing  under  their  hands,  nominate  a  competent  surveyor  for  determining  the  surveyor  to 
amount  of  such  compenstition  as  aforesaid  ;  and  such  surveyor  shall  determine  the  ^  appointed 
same  accordingly,  and  shall  annex  to  his  valuation  a  declaration  in  writing  subscribed  py  J;Wo 
by  him  of  the  correctness  thereof.  justices. 

15.  If  any  surveyor  wilfully  and  corruptly  make  any  incorrect  or  false  valuation,  Surveyor 
or  wilfully  and  corruptly  act  in  the  matter  hereof,  he  shall  be  guilty  of  a  mis-  acting  cor- 
demeanor.  ruptly  to  be 

16.  The  said  nomination  shall  be  annexed  to  the  valuation  to  be  made  by  such  misdemeanor, 
surveyor,  and  shall  be  preserved  together  therewith  by  the  said  Secretary  of  State, 

who  shall  at  all  times  produce  the  said  valuation  and  other  documents,  on  demand,  to  Valuation  to 
All  parties  interested  in  the  lands  comprised  therein.  i*™j!!!J^^ 

17.  Where  any  damage  has  been  sustained  by  reason  of  any  works  authorised  by  ^^  demand, 
this  Act  in  or  upon  lands  required  to  be  kept  free  from  buildings  aud  other  obstruc- 
tions, in  respect  of  which  works  compensation  has  not  been  agreed  upon,  awarded,  or  l>amage  may 
otherwise  a.scertained  prospectively,  compensation  shall  be  paid  in  respect  thereof  "«  ®*cer- 
when  the  works  have  been  done ;  such  compensation  to  be  determined   in   like  tamed  when 
manner  as  other  compensation  under  this  Act,  or  as  near  thereto  as  circumstances  works  done, 
admit 

18.  In  determining  the  amount  of  compensation  in  respect  of  damage  sustained  In  estimating 
l)y  reason  of  any  such  works,  regard  shall  be  had  to  any  increase  in  the  extent  of  damage  from 
land  capable  of  being  brought  under  cultivation  by  removal  of  banks,  fences,  hedges,  works  resard 
and  ditches,  and  to  any  improved  drainage  and  other  advantages  derived  from  any  to  be  ha<I  to 
such  works.  advantages 

19.  Where  any  covenant  or  agreement  has  been  entered  into  with  the  principal  °®"^®"* 
officers  of  her  Majesty's  (Ordnance  or  with  the  said  Secretary  of  State  in  restraint  of  Where  any 
the  right  to  build  on  any  lands,  and  such  covenant  or  agreement  is  legally  or  agreement  in 
•equitably  binding  on  the  owner  of  the  lands,  regard  shall  l^  had  in  ascertaining  restraint  of 
the  amount  of  compensation  to  be  paid  under  this  Act  for  or  in  re.spect  of  such  building 
lands  (whether  the  same  are  required  to  be  taken  al)solutely  or  are  required  to  be  exists,  regard 
kept  free  from  buildings)  to  the  existing  restriction  arising  out  of  such  covenant  or  to  be  had 
agreement.  thereto  in 

The  sections  as  to  the  payment  and  application  of  compensation  will  be  found  in  estimating 
the  note  to  s.  26,  infra,  compensa- 

*    "^  tion. 

Subsequent  Cmupen$ation  for  Intereittt  omitted  to  be  purcliased, 

36.  If  at  any  time  after  the  said  Secretary  of  State  has  entered  upon  any  lands  Provision  as 
vested  in  him  under  this  Act,  any  party  appear  to  be  entitled  to  any  estate,  right,  or  to  interests 
interest  in  or  charge  affecting  such  lands,  which  through  mistake  and  inadvertence  omitted  to  be 
has  been  omitted  to  be  purchased  or  compensated  for,  the  said  Secretary  of  State  shall  purchased, 
nevertheless  remain  in  the  undisturbed  possession  of  such  lands,  and  shall  be  deemed 

to  have  an  indefeasible  title  thereto,  but  shall  pay  compensation  for  any  such  estate, 
light,  interest,  or  charge,  which  but  for  this  enactment  might  be  recovered  or  enforced, 
and  also  pay  to  such  party,  or  to  any  other  party  who  may  establish  a  right  thereto, 
full  compensation  for  the  mesne  profits  or  interest  which  would  have  accrued  to  such 
parties  respectively  in  respect  thereof  during  the  interval  between  the  entry  of  the 
■said  Secretary  of  State  thereon  and  the  time  of  the  payment  of  such  compensation  by 
the  said  Secretary  of  State,  so  far  as  such  mesne  profits  or  interest  may  be  recoverable 
At  law  or  in  equity  : 

Such  compensatiota  shall  be  agreed  on  or  awarded  and  paid  in  like  manner  as  the 
i».me  would  have  been  agreed  on  or  awarded  and  paid  in  case  the  said  Secretary  of 
State  had  purchased  or  compensated  for  such  estate,  right,  interest,  or  charge  before 
his  entering  upon  such  lands,  or  as  near  thereto  as  circumstances  will  admit. 

37.  In  estimating  the  compensation  to  be  given  for  any  such  estate,  right,  interestj  How  value  of 
or  charge  affecting  any  lands,  or  for  any  mesne  profits  or  interest,  the  jury  or  justices,  such  lands  to 
as  the  case  may  be,  shall  assess  the  same  according  to  the  value  of  the  lauds  at  the  be  estimated, 
time  the  same  were  entered  upon  by  the  said  Secretary  of  State  and  without  regard 

to  any  improvements  or  works  made  by  him. 

88.  In  addition  to  the  said  compensation,  the  said  Secretary  of  State  shall,  when  Secretary  of 
the  right  to  any  such  estate,  right,  interest,  or  charge  has  been  disputed  by  him  and  State  to  pe^ 
•determined  in  favour  of  the  party  claiming  the  same,  pay  the  full  costs  and  expenses  the  costs  of 

litigation  as 
to  such  lands 
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Appondix.    of  any  proceedings  at  law  or  in  eonity  for  the  determination  or  recovery  of  the  f 

to  the  parties  with  whom  any  Aucn  litii^tion  in  respect  thereof  has  taken  place ;  and 

such  costs  and  expenses  shall,  in  case  the  same  be  disputed,  be  settled  by  the  proper 
officer  of  the  conrt  in  which  snch  litigation  took  place. 


The  Ranges  Act,  1891. 

II.— (!)  Where  any  land  is  acquired,  either  under  the  Defence  Act,  1842,  and  the 
Acts  amending  the  same,  or  for  military  purposes  under  any  Act  with  which  the 
Lands  Clauses  Acts  are  incorporated,  the  person  or  authority  acquiring  the  land  may 
require  that  the  compensation  to  be  paid  for  the  land  be  settled  by  arbitration  and  not 
by  reference  to  a  jury,  and  thereupon  the  provisions  of  the  Lands  Clauses  Acts  with 
reference  to  arbitration  shall,  if  not  already  applicable,  apply  for  the  purpose  of 
settling  the  compensation. 

(2)  Section  4  of  the  Barracks  Act,  1890,  is  hereby  repealed. 

The  whole  of  this  Act  with  the  exception  of  the  above  section  was  repealed  by  the 
Military  Lands  Act,  1892. 

Appeal  may  20.  Provided  always,  that  if  the  said  principal  officers,  or  any  person 
be  made  to  interested  in  the  lands,  buildings,  or  other  hereditaments  so  marked  out  and 
the  Court  of  surveyed,  shall  be  dissatisfied  with  the  verdict  of  any  such  jury,  it  shall  be 
Exchequer,  lawful  for  them,  or  their  attomies,  in  England  and  Ireland,  to  apply  to  the 
etc^  II  either  q^^^^  ^f  Exchequer  at  Westminster  or  Dublin  respectively  in  the  term  next, 
aTtisned  with  *"^  ^^  Scotland  to  apply  within  fourteen  days  after  the  finding  any  such 
the  verdict  of  verdict  to  the  Court  of  Session  in  Scotland  in  time  of  session,  or  lord 
the  jury.  ordinary  on  the  bills  in  time  of  vacation,  and  to  suggest  to  the  said  courts 

or  lord  ordinary  respectively  that  they  have  reason  to  be  dissatisfied  with 
such  verdict,  and  forthwith  give  notice  thereof  to  the  said  principal  officers 
on  the  one  part,  or  to  the  party  so  interested  as  aforesaid  on  the  other  part 
(as  the  case  may  be)  ;  and  thereupon,  in  England  and  Ireland,  the  pro> 
ceedings  that  shall  have  been  had  and  the  verdict  of  such  jury  shall  be 
returned  into  the  said  Courts  of  Exchequer  respectively,  and,  if  it  shall 
appear  to  the  said  courts  to  be  proper,  such  suggestion  shall  be  entered  on 
such  proceedings  as  aforesaid  ;  and  a  writ  shall  thereupon,  by  rule  of  such 
court,  or  order  of  any  judge  of  such  court,  be  directed  to  the  sheriff  of  the 
county  where  such  lands,  buildings,  or  other  hereditaments  shall  lie,  or,  if 
the  same  shall  lie  in  two  counties,  to  the  sheriff  of  either  of  such  counties, 
to  summon  either  a  common  or  special  jury,  according  to  the  applica- 
tion that  shall  have  been  made  in  that  behalf,  and  as  the  court  and 
as  such  judge  shall  allow,  and  who  shall  respectively  be  qualified,  ac- 
cording to  law,  to  appear  before  the  said  justice  or  justices  of  assize 
or  nisi  prius  of  that  county  at  the  next  assizes,  if  the  same  shall  not 
happen  sooner  than  twenty-one  days  after  such  suggestion,  otherwise  at 
the  next  succeeding  assizes,  and  the  compensation  to  be  paid  either 
for  the  absolute  purchase  or  for  the  possession  or  use  of  such  lands,  build- 
ings, or  other  hereditaments  (as  the  case  shall  be)  shall  at  such  assizes  be 
ascertained  by  such  jury,  in  like  manner  as  any  damages  may  be  inquired  of 
upon  any  inquisition  or  inquiry  of  damages  by  any  jury  before  any  judge 
of  assize  or  nisi  prius,  and  the  verdict  of  such  jury  shall  be  returned  to  the 
said  Court  of  Exchequer,  and  shall  be  final  and  conclusive ;  and  in  Scotland, 
if  it  shall  appear  proper  to  the  said  court  of  session  or  lord  ordinary,  upon 
such  application,  so  to  do,  the  said  court  or  lord  ordinary  shall  order  and 
direct  the  sheriff  of  the  county  where  such  lands,  buildings,  or  other  here- 
ditaments shall  lie,  or,  if  the  same  shall  lie  in  two  counties,  to  the  sheriff  of 
either  of  such  counties,  to  summon  another  jury  in  the  manner  in  which 
juries  are  summoned  in  Scotland,  properly  qualified  according  to  law,  to 
appear  before  the  lords  or  lord  of  justiciar}'  at  the  next  circuit,  if  the  same 
shall  not  happen  sooner  than  twenty^one  days  after  such  application,  other- 
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wise  at  the.  next  'succeeding  circuit ;  and  the  compensation  as  aforesaid  for   Appendix. 

the  lands,  buildings,  or  other  hereditaments  (as  the  case  shall  be)  shall  at  

such  circuit  be  ascertained  by  a  jury  drawn  from  the  jury  summoned  as 
aforesaid  in  such  manner  as  juries  are  drawn  in  Scotland,  under  the  direction 
of  the  said  lords  or  lord  of  justiciary  aforesaid,  and  the  verdict  of  such  last- 
mentioned  jury  shall  be  final  and  conclusive,  without  being  subject  to  review 
or  challenge  of  any  kind  :  Provided  always,  that  it  shall  be  lawful  for  the 
court  that  shall  have  allowed  such  inquiry,  on  any  application  made  within 
four  days  after  the  commencement  of  the  succeeding  term,  or  session  if  in 
Scotland,  to  order  any  new  trial  in  relation  thereto. 

21.  Provided    always,  that    it  shall  be   lawful  for  any  jury  impanelled  Jury  may 
before  any  justice  of  the  peace  or  magistrate,  or  deputy  lieutenant  or  deputy  ascertain  the 
governor,  or  before  any  judge  of  assize  or  nisi  prius,  to  ascertain  the  compen-  proportion  to 
sation  to  be  paid  for  any  lands,  buildings,  or  other  hereditaments  under  this  ^  ^^TOnsa- 
Act,  and  they  are  hereby  required  to  ascertain  and  settle  the  proportion  to  ^j^^^  forland 
be  paid  out  of  such  compensation  to  any  persons  having  any  interest  as  to  lessees, 
lessees  or  tenants  at  will,  or  otherwise,  in  any  such  lands,  buildings,  or  other  etc. 
hereditaments,  and  the  proportion  to  be  paid  out  of   such  compensation 
shall   be   returned   on   the   verdict :    Provided  also,  that  where  any  such 
inquiry  before  any  judge  of  assize  or  nisi  prius  shall  be  had  on  the  applica- 
tion of  any  such  lessee  or  tenant  at  will,  or  other  person  having  any  inferior 
interest  in  any  such  lands,  buildings,  or  other  hereditaments,  who  may  have 
been  dissatisfied  with  the  proportion  of  compensation  settled  by  the  jury  to 
be  paid  in  respect  of  such  interest,  it  shall  not  be  lawful  for  the  jury  in  any 
such  case  to  alter  the  amount  of  the  entire  compensation  awarded  by  any 
former  verdict  to  be  paid  for  such  lands,  buildings,  or  other  hereditaments, 
but  only  the  proportion  thereof  to  be  paid  to  the  person  or  persons  having 
separate  interests  therein  ;  and  it  shall  not  be  lawful  for  any  jury  on  any 
such  inquiry  as  aforesaid  had  before  any  judge  of  assize  or  nisi  prius,  as  to 
any  such  compensation,  on  the  application  of  any  such  officer  as  aforesaid, 
in  any  case  in  which  the  whole  compensation  awarded  by  them  shall  be  the 
same  as  the  whole  compensation  awarded  by  the  former  jury,  to  alter  the 
proportion  that  shall  have  been  settled  by  any  such  former  jury,  as  to  any 
separate  interests  in  any  such  lands,  buildings,  or  other  hereditaments. 

2S.  Provided  also,  that  it  shall  be  lawful  for  the  court  or  judge  or  lord  Court  to 
ordinary  making  any  such  rule  or  order  to  require  that  the  party  on  whose  require  the 
application  the  same  shall  be  made  shall  give  such  security  as  shall  to  such  party  to  mve 
court,  judge,  or  lord  ordinary  seem  proper,  for  payment  of  costs,  under  security  tor 
such  circumstances  as  shall  be  specified  in  any  rule  or  order  made  for  that  °°^  ^* 
purpose. 

28.  Provided  always,  that  no  such  lands,  buildings,  or  other  hereditaments  Lands  not  to 
shall  be  so  taken  without  the  consent  of  the  owner  or  owners  thereof,  or  of  be  taken  for 
any  such  person  or  persons  as  aforesaid,  acting  for  or  on  the  behalf  of  the  the  defence 
owner  or  owners  thereof,  unless  the  necessity  or  expediency  of  taking  the      X*®  ^*^™ 
same  shall  be  first  certified  by  the  lord  lieutenant,  or  two  of  the  deputy  ^^^^  ^^  ^^le 
lieutenants,  or  by  the  governor  or  'two  deputy  governors  of  the  county,  owners 
riding,  city,  or  place   in   which   such  lands,   buildings,  or  other  heredita-  unless  in 
ments  lie,   and  unless   such  lands,   buildings,   or   other  hereditaments   be  certain  cases, 
authorised  by  a  warrant  of  the  Treasury,  or  unless  the  enemy  shall  have 
actually  invaded  the  United  Kingdom  at  the  time  when  such  lands,  buildings, 
or  other  hereditaments  shall  be  so  taken. 

24.  In  all  cases  where  any  lands,  buildings,  or  other  hereditaments  shall  Erections  on 
have  been  taken  under  the  provisions  of  the  said  recited  Act  of  the  forty-  lands  taken 
fourth  year  of  the  reign  of  his  Majesty  King  George  the  Third,  or  shall  be  ^^^  *  ^®™" 
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pone  to  be 
removed 
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Appendix,    taken  under  the  provisionB  of  this  Act,  for  any  term  of  ^^ars,  or  for  sndi 

period  only  as  the  exigencies  of  the  public  service  shall  require,  it  shall  be 

lawful  for  the  said  principal  officers,  notwithstanding  anything  hereinbefore 
contained,  or  any  other  law  to  the  contrary  thereof  notwithBtanding,  at  any 
time  before  the  possession  thereof  shall  be  delivered  up  to  the  owner  or 
owners  thereof,  or  other  person  or  persons  acting  on  bis,  her,  or  their 
behalf,  to  take  down  and  remove  all  such  buildings  or  other  erections  which 
shall  or  may  have  been  built  or  erected  thereon  for  the  public  service,  after 
the  same  was  or  were  so  taken  as  aforesaid,  and  to  carry  away  the  materials 
thereof,  making  such  compensation  to  the  owner  or  owners  of  such  lands, 
buildings,  or  other  hereditaments,  or  other  person  or  persons  acting  on  his.  her, 
or  their,  behalf,  for  the  damage  or  injury  which  may  have  been  done  thereto 
or  to  the  soil  thereof,  by  the  erection  of  any  such  buildings,  or  otherwise, 
in  consequence  of  the  same  having  been  occupied  for  the  public  service,  as 
the  said  principal  officers  shall  think  reasonable,  and  as  shall  be  agreed  upon 
in  that  behalf  ;  and  if  such  owner  or  owners,  or  other  person  or  persons 
acting  on  his,  her,  or  their  behalf,  shall  not  be  willing  to  accept  the  com- 
pensation so  offered,  it  shall  be  lawful  for  the  said  principal  officers 
to  apply  to  and  require  two  justices  of  the  peace  of  the  county,  riding, 
city,  or  place  to  settle  and  ascertain  the  compensation  which  ought  to  be 
made  for  such  damage  or  injury  as  aforesaid,  and  such  justices  shall  settle 
and  ascertain  the  same  accordingly,  and  shall  grant  a  certificate  thereof ; 
and  the  amount  of  such  compensation,  so  settled  and  ascertained  and  certi- 
fied, shall  forthwith  be  paid  by  the  treasurer,  accountant,  or  other  proper 
officer  for  the  time  being  of  the  office  or  department  for  the  use  of  which 
such  lands,  buildings,  or  other  hereditaments  shall  have  been  taken  to  the 
person  or  persons  entitled  thereto :  Provided  always,  that  nothing  in  this 
Act  contained  shall  extend  or  be  construed  to  extend  to  alt«r,  prejudice, 
or  affect  any  agreement  which  hath  been  or  shall  or  may  be  entered  into 
by  the  said  principal  officers  with  any  owner  or  owners  of  any  such  lands, 
buildings,  or  other  hereditamenls,  or  other  person  or  persons  acting  on  his, 
her,  or  their  behalf,  in  relation  to  any  such  buildings  or  erections  ;  but  every 
such  agreement  shall  remain  valid  and  effectual  in  like  manner  as  if  this 
Act  had  not  been  passed. 

2S.  Where  any  money  shall  have  been  or  shall  be  agreed,  or  shall  have 
been  or  shall  be  required  by  the  verdict  of  any  jury,  to  be  paid  or  given  by 
i^  the  said  principal  officers,  for  the  absolute  purchase  or  exchange  of  any 
messuages,  buildings,  castles,  forts,  lines,  or  other  fortifications,  manors, 
lands,  grounds,  tenements,  or  hereditaments,  or  of  any  reversion  as  aforesaid, 
or  of  the  enfranchisement  of  any  copyhold  or  purchase  of  any  other  interest 
belonging  to  any  such  body,  or  other  person  or  persons  under  any  disabihty 
or  incapacity,  or  not  having  the  absolute  interest  therein,  the  said  money,  if 
the  same  shall  amount  to  or  exceed  the  sum  of  two  hundred  pounds,  shall  be 
paid  into  the  hands  or  in  the  name  of  the  remembrancer  or  other  proper 
officer  of  her  Majesty's  Court  of  Exchequer  at  Westminster  or  Dublin,  or 
the  Queeu's  remembrancer  or  other  proper  officer  of  the  said  court  at 
Edinburgh  respectively,  for  the  time  being,  for  the  use  and  benefit  of  the 
owners  and  proprietors  of  such  messuages,  buildings,  castles,  forts,  lines,  or 
other  fortifications,  manors,  lands,  tenements,  or  hereditaments ;  and  such 
remembrancer,  Queen's  remembrancer,  or  other  proper  officer  respectively 
is  hereby  authorised  and  required  to  receive  or  accept  and  to  give  a  discharge 
for  the  same,  and  upon  the  acceptation  or  receipt  thereof  to  sign  a  certificate 
to  the  barons  or  judges  of  the  said  Court  of  Exchequer  under  his  hand, 
purporting  and  signifying  that  such  money  or  other  consideration  was 
received  or  accepted  by  and  paid  to  him  in  pursuance  of  this  Act,  for  the 
use  and  benefit  of  such  owners  or  proprietors  as  shall  be  named  in  such 
certificate  ;  and  the  said  certificate  shall  be  filed  or  deposited  in  the  said 
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Court  of  Exchequer  at  Westminster,  Dublin,  or  Edinburgh  respectively,  and   Appendix. 

a  true  copy  thereof,  signed  by  the  said  remembrancer.  Queen's  remembrancer,         

or  other  proper  officer  respectively  of  such  court,  shall  and  may  be  read  and 
allowed  as  evidence  for  the  purposes  hereinafter  mentioned  ;  and  the  said 
remembrancer.  Queen's  remembrancer,  or  other  proper  oflBcer  respectively 
is  hereby  required,  upon  receipt  of  any  such  sum  or  sums  of  money  as 
aforesaid,  to  pay  the  same  into  the  Bank  of  England,  or  Bank  of  Ireland,  or 
Bank  of  Scotland,  or  Boyal  Bank  of  Scotland,  as  the  case  may  require  ;  and 
immediately  upon  the  filing  or  depositing  of  such  certificate  the  said 
messuages,  buildings,  castles,  forts,  lines,  or  other  fortifications,  manors, 
lands,  tenements,  or  hereditaments  shall  be  and  become  vested  in  the  said 
principal  officers  of  the  Ordnance  for  the  time  being,  for  the  service  of  the 
said  Ordnance  Department,  or  for  the  defence  of  the  realm,  in  trust  for  her 
Majesty. 

Sections  25—30.  By  the  Queen's  Remembrancer  Act,  1859  (22  &  23  Vict.  c.  21), 
fk  8.  it  is  provided  that  moneys  to  be  paid  to  the  Queen's  remembrancer  shall  be  paid 
into  the  Bank  of  England  with  the  privity  of  the  Accouutant-General  of  the  Conrt 
of  Chancery,  and  the  Coart  of  Chancery  was  to  have  the  same  powers  as  the  Barons 
of  Kxcheqaer  in  relation  tberet4).  The  Paymaster-General  of  the  Supreme  Conrt  of 
Judicature  now  takes  the  place  of  the  Accountant-General  and  the  procedure  as  to 
payment  in  will  be  as  stated  in  the  notes  to  s.  69  of  the  Lands  Clauses  Consolidation 
Act.  1845,  antCfp.  181,  and  upon  applications  for  investment  in  the  notes  to  ss.  70 
and  80  of  that  Act,  ante,  pp.  152—199. 

These  sections  have  been  further  amended  by  provisions  of  the  Defence  Act,  1860, 
which  by  s.  46  are  to  be  incorporated  in  this  Act.    See  ante,  note  to  s.  19. 

Section  20  of  the  Defence  Act,  1860,  provides  that  ccmpen*»tion  under  that  Act  Defence  Act, 
flball  be  paid  and  applied  as  in  ss.  25  to  30  of  this  Act  amended  as  above,  the  following  i860, 
farther  provisions  b^ing  made  : 

21.  Where  any  compensation  Ls  required  to  be  paid  into  the  Bank  of  England  or  On  payment 
Ireland  under  this  Act,  there  shall  be  added  thereto  a  sum  of  thirty  pounds  as  an  into  court  of 
equivalent  for  the  expenses  consequent  upon  such  payment ;  and  upon  such  compen-  compensa- 
sation,  with  such  additional  sum  (which  snail  be  deemed  part  of  such  compensation),  tion,  an 
being  so  paid,  the  said  Secretary  of  State  shall  be  discharged  from  all  liability  in  addition  to 
respect  thereof  :  and  the  Court  of  Chancery  may  allot  to  the  tenant  for  life  or  for  any  be  made  to 
other  partial  or  qualified  estate,  in  respect  of  any  expenses  of  investment  incurred  by  meet  future 
him,  any  portion  of  any  such  compensation  which  the  court  may  deem  just.  expenses. 

22.  The  said  Secretary  of  State  may  in  any  case  at  or  after  the  expiration  of  three  Provision  for 
months  from  the  time  at  which  the  compensation  for  any  lands  has  been  agreed  upon  payment  into 
or  otherwise  ascertained,  if  the  owner  thereof  have  not  in  the  meantime  made  out  a  court  on 

title  thereto  to  the  satisfaction  of  the  said  Secretary  of  State,  pay  such  compensation,  failure  for 
without  such  addition  as  aforesaid,  into  the  Bank  of  England  or  Ireland  in  manner  three  months 
hereinbefore  referred  to  ;  and  such  payment  shall  discharge  the  said  Secretary  of  State  after  compen- 
from  all  liability  in  respect  of  the  money  so  paid  :  sation  ascer- 

Provided  always,  that  the  Court  of  Chancery  may,  upon  application  for  payment  tain^  to 
of  such  money  to  the  party  entitled,  in  case  the  court  be  of  opinion  that  there  was  deduce  a 
no  unreasonable  delay  in  deducing  the  title,  or  that  a  good  title  was  shown,  order  all  title, 
or  any  costs  occasioned  by  such  payment  into  court  to  be  paid  by  the  said  Secretary 
of  State. 

23.  All  orders  and  directions  in  relation  to  any  money  paid  into  the  Bank  of  Orders  con- 
England  in  the  name  and  with  the  privity  of  the  Accountant-General  of  the  Court  cerning 

of  Chancery  under  this  Act,  or  the  securities  in  or  upon  which  the  same  may  be  money  paid 
invested,  or  the  dividends  or  interest  on  such  money  and  securities,  which  under  the  into  court 
said  Acts  the  Court  of  Chancery  is  empowered  to  make  or  give  on  motion  or  pietition,  may  be  made 
may  be  made  or  given  by  the  Master  of  the  Bolls  or  any  of  the  Vice- Chancellors  at  chambers, 
while  sitting  at  chambers,  upon  summonfi,  in  like  manner  as  in  other  cases  in  which 
proceedings  may  be  so  had  before  the  Master  of  the  Rolls  and  Vice-(^hancellor, 
subject,  nevertheless,  to  any  general  rules  and  orders  which  may  hereafter  be  made 
concerning  the  practice,  proceedings,  or  business  of  the  said  court. 

Under  s.  23  it  has  been  decided  that  applications  for  investment  ought  to  be  made 
by  summons  in  chambers  {Be  MaynartVs  Tru*t«  (1861),  30  L.  J.  Ch.  344).  This 
is  now  the  general  practice  ;  see  Order  55,  r.  2,  set  out  in  the  notes  to  s.  7u  of  the 
Lands  Clauses  Act,  1845,  a»&f,p.  156. 
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Appaildix.       In  applicatiooB  for  payment  out  of  ooart  of  the  money,  the  Sccretuy  of  State  need 

not  be  serred,  and  it  woald  appear  that  he  need  not  be  serred  apon  any  applicfttioa 

in  respect  of  the  money  in  court,  as  by  s.  21  of  the  Defence  Act,  1860,  he  in  discharged 
from  all  liability  (^Ex  parU  Morsh^ad  (1863),  33  Bear.  254). 

In  the  Bame  cane  it  was  held  that  pentons  having  contingent  charges  need  not  be 
serred,  and  as  to  service  generally,  see  notes  to  s.  80  of  the  Landfl  Claoses  Act,  1845. 
ante,  p.  189. 

Barons,  etc.,  26.  The  barons  or  jndges  of  her  Majesty's  Coort  of  Exchequer  at 
of  Exchequer  Westminster,  Dublin,  or  Edinburgh,  of  the  degree  of  the  coif,  for  the  time 
to  make  order  being,  or  any  one  or  more  of  them,  shall  be  and  they  or  he  are  or  is  hereby 
for  the  in-  authorised  and  empowered,  in  a  summary  way,  upon  motion  or  petition  for 
vestment  of  ^j.  ^^^  behalf  of  any  person  or  persons  interested  in  or  entitled  to  the  benefit 
mon^""^  of  the  money  so  paid  to  and  received  by  the  said  Queen's  remembrancer 
or  other  proper  officer  respectively,  or  the  interest  or  produce  thereof,  and 
upon  reading  the  certificate  directed  to  be  signed  by  the  said  remembrancer. 
Queen's  remembrancer,  or  other  proper  officer  respectively  concerning  the 
same  as  aforesaid,  and  receiving  such  further  satisfaction  as  they  or  be  shall 
think  necessary,  to  make  and  pronounce  such  orders  and  directions  for 
paying  the  said  money  or  any  part  of  the  same,  or  for  placing  out  such  part 
thereof  as  shall  be  principal  in  the  public  funds,  or  upon  Government  or 
real  securities,  and  for  payment  of  the  dividends  or  Interest  thereof,  or  any 
part  thereof,  to  the  respective  persons  entitled  to  receive  the  same,  or  for 
laying  out  the  principal  or  any  part  thereof,  in  the  purchase  of  other  lands 
or  hereditaments,  to  be  conveyed  and  settled  to,  for,  and  upon  the  same 
uses,  trusts,  intents,  or  purposes,  as  the  said  messuages,  buildings,  castles, 
forts,  lines,  or  other  fortifications,  manors,  lands,  tenements,  or  heredita- 
ments, so  purchased  or  taken,  stood  settled  at  the  time  of  the  payment  of 
such  money  as  aforesaid,  or  as  near  thereto  as  the  same  can  be  done,  or 
otherwise  concerning  the  disposition  of  the  said  money  or  any  part  thereof, 
and  the  interest  of  the  same,  or  any  part  thereof,  for  the  benefit  of  the 
person  and  persons  entitled  to  and  interested  in  the  same  respectively,  or  for 
appointing  any  person  or  persons  to  be  a  trustee  or  trustees  for  all  or  any  of 
such  purposes,  as  the  said  Court  shall  think  just  and  reasonable. 

Where  a  pond  had  been  taken  nnder  the  Defence  Act,  1842,  and  the  water  which 
flowed  from  it  diverted,  so  that  an  ancient  floor  mill  which  was  driven  by  the  u^ter 
wa8  fltopped,  the  compensation  awarded  was  allowed  to  be  retained  by  the  tenant  for 
life,  as  previous  to  the  award  he  had  laid  out  a  larger  ram  in  erecting  a  steam  engine 
and  Auitable  machinery  for  working  the  mill,  with  the  necessary  buildings,  the  ci>art 
considering  this  an  investment  in  land  (/«  re  Duke  of  WdlingUyk**  Settled  Estatr* 
Art  (I860),  30  L.  J.  Ch.  187).  A»  to  the  application  of  moneys  in  the  ca^e  of  tenant 
for  life  nnder  the  Settled  Land  Act,  see  the  notes  to  s.  69  of  the  Lands  Claute?  Act, 
1845,  ante,  p.  142. 

27.  Provided  always,  that  in  case  such  purchase  money  as  is  lastly  herein- 
before mentioned  shall  be  less  than  the  sum  of  two  hundred  pounds,  and 
shall  exceed  the  sum  of  twenty  pounds,  then  and  in  all  such  cases  the  same 
shall,  at  the  option  of  the  person  or  persons  for  the  time  being  entitled  to 
the  rents  and  profits  of  the  messuages,  buildings,  castles,  forts,  lines,  or 
other  fortifications,  manors,  lands,  tenements,  or  hereditaments,  so  pur- 
chased, or  of  his,  her,  or  their  guardian  or  guardians,  committee  or 
committees,  in  case  of  infancy  or  lunacy,  to  be  signified  in  writing  under 
their  respective  hands,  be  paid  into  the  hands  of  the  said  remembrancer, 
Queen's  remembrancer  or  other  public  officer  respectively  of  the  said  Court 
of  Exchequer,  in  order  to  be  applied  in  manner  hereinbefore  directed :  or 
otherwise  the  same  shall  be  paid,  at  the  like  option,  to  three  trustees,  to  be 
nominated  by  the  person  or  persons  making  such  option,  and  approved  of 
by  the  said  principal  officers,  or  kny  three  or  more  of  them,  such  nomination 
or  approbation  to  be  signified  in  writing,  under  the  hands  of  the  nominating 
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and  approving  parties,  in  order  that  such  principal  money  may  be  invested   Appendix* 

in  the  purchase  of  stock  in  the  public  funds,  and  that  such  stock,  when         

purchased,  and  the  dividends  arising  therefrom,  may  be  applied  in  manner 
hereinbefore  directed,  so  far  as  the  case  be  applicable,  without  obtaining  or 
being  required  to  obtain  the  order,  direction,  or  approbation  of  the  said 
Court  of  Exchequer. 

28.  Provided  always,  that  in  case  such  purchase  money  shall  be  less  than  Investment 
twenty  pounds,  then  and  in  all  such  cases  the  same  shall  be  applied  to  the  of  purchase 
use  of  the  person  or  persons  who  would  for  the  time  being  be  entitled  to  1^°°^?'  ^^Si 
the  rente  and  profits  of  the  messuages,  buildings,  castles,  forts,  lines,  or  ®®®       '^ 
other  fortifications,  manors,  lands,  tenements,  and  hereditaments,  so  pur- 
chased, in  such  manner  as  the  said  principal  officers,  or  any  three  or  more 

of  them,  shall  think  fit,  or  in  case  of  infancy  or  lunacy,  then  to  his,  her,  or 
their  guardian  or  guardians,  committee  or  committees,  for  the  use  and  benefit 
of  such  person  or  persons  entitled  respectively. 

29.  Upon    the   death   or  removal   of  any   such   remembrancer,   Queen*s  Stock  and 
remembrancer,  or  other  proper  officer  respectively,  all  stock  and  securities  securities 
vested  in  him  by  virtue  of  this  Act  shall  vest  in  the  succeeding  remem-  ^®8*^  *" 
brancer.  Queen's  remembrancer,  or  other   proper   officer  respectively,  for  jji^n^er  etc 
the  purpose  hereinbefore  mentioned,  without  any  assignment  or  transfer ;  ^\^^\\  in*case^ 
and  all  moneys  paid  into  the  said  banks  respectively  in  pursuance  of  this  of  death  or 
Act,  or  remaining  in  the   hands   of  any  remembrancer,  Queen's  remem-  removal,  vest 
brancer,  or  other  proper  officer  respectively,  at  his  death  or  removal,  and  in  the  sue- 
not  invested  in  the  funds  or  placed  out  on  securities  as  aforesaid,  shall  be  paid  cesaor. 

to  the  succeeding  Queen's  remembrancer  or  other  proper  officer  respectively 
for  the  time  being. 

90.  Provided  always,  that  where  any  question  shall  arise  touching  the  Peraons  in 
title  of  any  person  to  any  money  to  be  paid  into  the  Bank  of  England,  or  possession 
Bank  of  Scotland,  or  Boyal  Bank  of  Scotland,  in  the  name  and  with  the    ®f  P\^  . 
privity  of  the  remembrancer  of  the  Court  of  Exchequer,  or  the  Queen's  fu         t 
remembrancer,  or  other  proper  officer,  pursuant  to  the  directions  of  this  ghall  be  *^^ 
Act,  or  to  any  bank  annuities  to  be  purchased  with  any  such  money,  or  the  shown, 
dividends  or  interest  of  any  such  bank  annuities,  the  person  or  persons  who 
shall  have  been  in  possession  of  the  property  so  purchased  at  the  time  of 
the  purchase  shall  be  deemed  to  have  been  lawfully  entitled  to  such  properly 
according  to   such   possession,   until   the   contrary  shall  be  shown  to  the 
satisfaction  of  the  said  Court  of  Exchequer,  and  the  dividends  or  interest 
of  the  bank  annuities  to  be  purchased  with  such  money,  and  also  the  capital 
of  such  bank  annuities,  shall  be  paid,  applied,  and  disposed  of  accordingly, 
unless  it  shall  be  made  to  appear  to  the  said  Court  that  such  possession  or 
i^eceipt  was  wrongful,  and  that  some  other  person  or  persons  was  or  were 
lawfully  entitled  to  such  property. 

31.  It  shall  be  lawful  for  the  said  principal  officers  to  cause  all  or  any  For  enrol- 
deeds,  decrees,   evidences,  or  writings,  or  other  instruments  whatsoever,  »nent  of  deeds 
relating  to  any  messuages,  buildings,  castles,  forts,  lines,  or  other  f ortifica-  plating  to 
tions.  manors,  lands,  tenements,  or  hereditaments,  in  England  or  Wales,  now  f*"^®»  p^- j 

or  hereafter  vested  in  the  said  principal  officers,  to  be  enrolled  in  the  office  ^^^^  "^^es. 
of  the  remembrancer  of  her  Majesty's  Court  of  Exchequer,  or  in  the  High 
Court  of  Chancery  ;  and  such  fees  shall  be  paid  for  such  enrolment  as  the 
Treasury  shall  from  time  to  time  appoint,  not  exceeding  such  fees  as  have 
been  used  and  accustomed  to  be  taken. 

32.  Any  rule  or  practice  requiring  deeds  to  be  acknowledged  or  requiring  I^eeds  not 

an  affidavit  or  declaration  to  be  made  of  the  due  execution  of  any  deeds  '©quired  to  be 

"  acknow- 

ledged, etc. 
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Appendix,    he  fore  enrolment,  shall  not  apply  to  any  deed,  decree,  evidence,  or  writing, 

or  other  instnunent  whatsoever  by  this  Act  required  to  be  enrolled  in  her 

MajeBty's  Courts  of  Chancery  or  Exchequer  in  England  or  Ireland. 

Office  eopiefl        33.  A  copy  of  the  enrolment  of  every  such  deed,  decree,  writing,  or  other 

of  enrolments  instrument  as  aforesaid,  signed  by  the  proper  officer  having  the  custody  of 

of  such  deeds,  guch  enrolment,  and   proved  upon  oath  to  be  a  true  copy,  shall  for  every 

^}\\*  ^^^^'     purpose  whatsoever  be  sufficient  evidence  of  the  contents  of  such  deei 

evidence  decree,  writing,  or  other  instrument,  in  all  courts  of  law  and  equity,  and  oo 

every  other  occasion  whatsoever  shall  be  of  the  same  force  and  effect,  to  all 

intents  and  purposes,  as  such  deed,  decree,  writing,  or  other  instrument 

would  be  if  the  same  were  respectively  produced  and  shown  forth. 

Ordnance  34.  It  shall  be  lawful  for  the  said  principal  officers,  and  their  successors 

mav  sue  as  for  the  time  being,  and  they  are  hereby  authorised  and  empowered,  to  bring, 
*-^  1  ^flR°  prosecute,  and  maintain  any  action  or  actions  of  ejectment,  or  other  pro- 
o?h  ceedings  at  law  or  in  equity,  for  recovering  possession  of  any  messuages. 

Majesty's  buildings,  castles,  lines,  or  other  fortifications,  manors,  lands,  tenements,  or 
ordnance,"  hereditaments,  as  now  are  or  hereafter  may  be  vested  in  them  by  this  Act 
without  or  otherwise  howsoever,  and  to  distrain  or  sue  for  any  arrears  of  rent  which 

naming  them,  shall  have  become  or  shall  become  due  for  or  in  respect  thereof  under  any 
parol  or  other  demise  from  the  said  principal  officers,  and  also  to  bring, 
prosecute,  and  maintain  any  other  action  or  suit  in  respect  of  or  in  relation 
to  such  messuages,  buildings,  castles,  forts,  lines,  or  other  fortifications, 
manors,  lands,  tenements,  or  hereditaments  last  aforesaid,  or  of  any  trespass 
or  encroachment  committed  thereon,  or  damage  or  injury  done  thereto,  and 
also  upon  all  covenants  and  contracts  whatsoever  now  or  hereafter  made 
by,  to,  or  with  the  said  principal  officers  relating  to  the  said  ordnance  or 
barrack  department,  or  the  defence  of  the  realm  ;  and  also  to  prosecute  any 
other  action,  suit,  or  legal  proceedings,  civil  or  criminal,  concerning  the  goods 
or  chattels,  stores,  moneys,  and  other  property,  under  the  care,  control,  and 
disposition  of  the  said  principal  officers  ;  and  in  every  such  action,  suit 
or  other  proceedings  the  said  principal  officers  for  the  time  being  shall  be 
called  '*  the  principal  officers  of  her  Majesty's  Ordnance,*'  without  naming 
them  or  any  of  them  ;  and  no  such  action,  suit,  or  other  proceedings  shall 
abate  by  the  death,  resignation,  or  removal  of  such  principal  officers  or  any 
of  them,  any  thing  in  any  Act  or  Acts  of  Parliament,  or  law  or  laws,  to  the 
Privileges  contrary  thereof  notwithstanding :  Provided  nevertheless,  that  nothing 
and  preroga-  herein  contained  shall  be  taken  to  defeat  or  abridge,  in  any  such 
tives  of  the  action,  suit,  or  other  proceedings,  the  legal  rights,  privileges,  and  prero- 
be^oirtailed^  gatives  of  her  Majesty,  but  that  in  all  such  actions,  suits,  or  other  proceed- 
ings, brought  or  instituted  in  the  name  and  on  behalf  of  the  principal 
officers  of  her  Majesty's  ordnance,  and  in  all  matters  relating  thereunto,  it 
shall  be  lawful  for  the  said  principal  officers  to  claim,  exercise,  and  enjoy  all 
the  same  rights,  privileges,  and  prerogatives,  which  have  been  heretofore 
claimed,  exercised,  and  enjoyed  in  any  actions,  suits,  or  other  proceedings 
whatsoever  in  any  court  of  law  or  equity,  by  her  Majesty  or  her  predecessors, 
in  the  same  manner  as  if  the  subject  matter  of  the  said  suits  or  other  pro- 
ceedings were  vested  in  the  Crown,  and  as  if  the  Crown  were  actually  a 
party  to  such  actions,  suits,  or  other  proceedings  :  Provided  also,  that  it 
shall  be  lawful  for  her  Majesty  to  proceed  by  information  in  her  Court  of 
Exchequer,  or  by  any  other  Crown  process,  legal  or  equitable,  in  any  case 
in  which  such  actions,  suits,  arbitrations,  or  other  proceedings  might  have 
been  otherwise  instituted. 

As  to  service  of  writ  on  Secretary  of  State  for  War,  see  s.  45  of  the  Defence  Act. 
1JM)0,  in  note  to  «.  19,  sujfra, 

86.  [Repealed  hy  37  c(-  38  Vict,  c,  98  (Statute  Law  Revision  Act,  1874).] 
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86.  It  shall  be  lawful  for  the  said  principal  officers  for  the  time  being,  and   Appendix. 

they  are  hereby  authorised  and  empowered,  to  give  any  notice,  make  any         

claim  or  demand,  and  to  depute  or  authorise  any  person  or  persons  to  make  principal 
an  entry,   which  shall   be  requisite  or  expedient  to  be  given  or  made  by  officers  em- 
or  on  behalf  of   her  Majesty  with  a   view  either  to  compel  any  tenant,  powered  to 
lessee,   or   occupier  of  any  part  or  parts  of   the  said   possessions  of  the  gi^®  notices, 
Crown  which  are  or  may  be  by  law  vested  in  the  principal  officers  of  her  ™*j^®  th^'rise 
Majesty's  Ordnance,  to  quit  or  deliver  up  the  possession  thereof,  or  to  compel  *"^j^^  e^ 
the   performance   of  any   covenant,   contract,    or   engagement   in   relation 

thereto,  or  to  recover  possession  on  non-performance  of  any  covenant, 
contract,  or  agreement,  or  to  compel  the  payment  of  any  sum  of  money 
which  ought  to  be  paid  in  respect  thereof,  and  to  give  any  other  notice, 
make  any  other  claim  or  demand,  and  depute  any  person  or  persons  to  make 
any  other  entry  which  shall  or  may  be  requisite  or  expedient  to  be  given  or 
made  by  or  for  or  on  behalf  of  her  Majesty,  touching  any  of  the  said  pos- 
sessions which  are  or  may  be  by  law  vested  in  the  principal  officers  of  her 
Majesty's  Ordnance  ;  and  every  such  notice,  claim,  or  demand  which  shall 
be  given  or  made  in  writing  under  the  hands  of  the  said  principal  officers 
for  the  time  being,  or  any  two  of  them,  for  any  of  the  purposes  aforesaid, 
and  every  entry  which  shall  be  made  by  any  person  or  persons  deputed  or 
authorised  by  the  said  principal  officers  to  make  the  same,  on  behalf  of 
her  Majesty,  into  or  upon  any  of  the  said  estates  or  possessions,  shall  be 
good,  valid,  and  effectual  to  all  intents  and  purposes  whatsoever. 

87.  Nothing  contained  in  this  Act,  or  to  be  contained  in  any  covenant.  Principal 
contract,  lease,  or  other  instrument  hereby  authorised  to  be  entered  into,  officers 
made,  taken,  or  executed  by  the  said  principal  officers  or  any  of  them,  shall  exempted 
extend  to  chaise  the  person  or  persons  of  all  or  any  of  the  said  principal  re™^/!*^"* 
officers  executing  any  such  covenant,  contract,  lease,  or  other  instrument,  or  i^jiity 

the  heirs,  executors,  or  administrators  of  the  same  principal  officers,  or  any 
of  them,  or  their  or  any  of  their  own  proper  lands,  tenements,  goods,  or 
chattels,  with  or  for  the  performance  of  all  or  any  of  the  covenants,  con  - 
ditions,  or  agreements  in  the  same  covenant,  contract,  lease,  or  other  instru- 
ment to  be  contained  on  the  part  of  the  same  principal  officers,  or  any  of 
them  :  nor  shall  any  officer  of  her  Majesty's  Ordnance  be  personally  liable, 
nor  shall  the  property  of  any  such  officer  be  liable  to  any  legal  process  or 
execution  in  such  actions,  suits,  arbitrations,  or  other  proceedings  as 
aforesaid. 
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COMPENSATION  IN  THE  COUNTY  OF  LONDON. 


Many  of  the  improvements  in  London  have  been  carried  out  under  special 
Acts  of  Parliament,  but  powers  of  dealing  with  land  compulsorily  are  con- 
ferred generally  by  various  statutes  on  the  various  local  authorities  which 
govern  London,  some  of  which  statutes  are  public  Acts  and  some  personal 
and  local. 

The  central  authority  is  now  the  London  County  Council,  to  which  body 
was  transferred  all  the  powers  of  the  Metropolitan  Board  of  Works  (Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  40).  The  other  authOTities 
to  carry  out  the  powers  and  duties  of  the  Metropolis  Management  Act«,  the 
Public  Health  (London)  Act,  and  other  like  Acts  are  in  the  city,  the  common 
council,  and  in  the  various  metropolitan  boroughs,  the  borough  councils. 

It  is  proposed  to  deal  here  with  the  powers  of  taking  and  interfering 
with  land  in  London  which  are  given  by  statutes  not  merely  for  a  specific 
or  transient  purpose.     The  Acts  are  arranged  in  chronological  order. 


THE  METROPOLITAN  PAVING  ACT.   1817 

(Michael  Angelo  Taylor's  Act). 

(57  Geo.  3,  c.  xxix.) 

An  Act  for  better  paring ,  improving^  and  regulating  the  streets  of  the  metropolis^ 
and  removing  and  preventing  nuisances  and  obstructions  thereon. 

[16th  June  1817.] 


This  Act  is  commonly  known  as  Michael  Angelo  Taylor*8  Act.  It  originally  con- 
ferred powers  upon  commissioners  and  trustees,  who  within  the  weekly  bOls  of 
mortality  and  certain  other  parishes  were  appointed  to*  superintend  and  regulate 
streets  and  public  places.  By  s.  90  of  the  Metropolis  Local  Management  Act,  IS^ 
(18  &  19  Vict.  120),  all  the  powers  of  all  existing  commissioners  and  trustees  were 
transferred  to  the  vestries  and  district  boards  then  constituted,  and  by  s.  73  of  the 
Metropolis  Management  Act,  1862  (25  &  26  Vict.  c.  102),  it  was  extended  to  the 
whole  of  the  metropolis.  The  powers  of  the  vestries  and  district  boards  were  in  tarn 
transferred  to  the  borongh  councils  by  the  London  Government  Act,  1899  (62  & 
63  Vict  c.  14),  s.  4.  In  the  City  of  London,  the  Commissioners  of  Sewers  had  the 
powers  under  this  Act,  but  they  were  dissolved,  and  their  powers  transferred  to  the 
C'ommon  Council  by  60  &  61  Vict.  c.  cxxxiii.  It  has  been  in  some  respects  impliedly 
repealed  by  the  later  Metropolitan  Acts  (see  Fortfscue  v.  Vestry  of  St.  Matthew^ 
Jh'thnal Green,  [1891]  2  Q.  B.  170  ;  Summers  v.  Holborn  Board  of  Works,  [1893] 
1  C^.  B.  612),  but  there  has  been  nothing  like  a  general  repeal  of  its  provision.*^  See 
Wt/att  V.  Gems,  [1893]  2  Q.  B.  225. 

The  Highwav  Act,  1835,  ante,  p.  697,  also  applies  to  London  (^Bach  v.  Holmrs 
(1887),  66  L.  T.  713);  but  s.  112  thereof  expressly  provides  that  nothing  therein 
contained  shall  limit  the  powers  contained  in  Michael  Angelo  Taylor*8  Act.  The 
Itorough  councils,  as  successors  of  the  vestries  and  district  boards,  exercise  the  powers 
of  the  surveyor  of  highways  in  London  (Metropolis  Management  Act,  1855,  s.  96 ; 
Ix)n(lon  Government  Act,  1899,  s.  4  (1)).  The  Metropolitan  Building  Act,  1894 
{hi  &  58  Vict.  c.  ccxiii.),  s.  6,  also  saves  the  powers  of  any  local  authority  to  widen, 
alter,  or  improve  any  street. 
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The  Hectionfl  (80 — 96)  dealing  with  the  taking  of  land  for  the  widening  of  streets   Appeitdlz. 
are  as  follows :  

80.  And  be  it  further  enacted,  that  for  the  improvement  of  the  streets  Streets  may 
and  public  places  in  the  parochial  or  other  districts  within  the  jurisdiction  of  be  widened 
this  Act,  and  for  the  public  advantage,  it  shall  and  may  be  lawful  to  and  for  and  improved 
the  commissioners  or  trustees,  or  other  persons  having  the  control  of  the  ^^"  consent 
pavements  of  any  parochial  or  other  district,  from  time  to  time,  and  at  all  ^  o^'^®"* 
times  hereafter,  to  alter,  widen,  turn,  or  extend  any  of  the  streets  or  other 
public  places  within  any  such  parochial  or  other  district  (except  turnpike 
roads),  and  to  lengthen  and  continue  or  open  the  same  from  the  sides  or 
ends  of  any  streets  or  public  places  within  any  parochial  or  other  district, 
into  any  other  street  or  public  place  within  such  or  any  other  parochial  or 
other  district,  and  to  raise,  level,  lower,  drain,  ballast,  gravel,  or  pave  such 
new  part  or  parts  of  any  such  streets  or  public  places  so  altered,  widened, 
extended,  opened,  or  lengthened  as  aforesaid  ;  and  that  if  any  houses,  walls, 
buildings,  lands,  tenements,  and  hereditaments,  or  any  part  thereof,  shall  be 
adjudged  by  the  said  commissioners  or  trustees,  or  other  persons  as  aforesaid, 
to  project  into,  obstruct,  or  prevent  them  from  so  altering,  turning,  widening, 
extending,  lengthening,  continuing,  or  opening  the  said  streets  or  public 
places  within  the  said  parochial  or  other  district,  and  that  the  possession, 
occupation,  and  purchase  of  such  houses,  walls,  buildings,  lands,  tenements, 
or  hereditaments  will  be  necessary  for  that  purpose,  it  shall  and  may  be 
lawful  to  and  for  the  said  conmiissioners  or  trustees,  or  other  persons  as 
aforesaid,  and  they  shall  have  full  power  and  authority  to  treat,  contract, 
-and  agree,  or  to  employ  any  person  or  persons  to  treat,  contract,  and  agree 
with  the  several  owner  or  owners,  occupier  or  occupiers  of  all  such  houses, 
walls,  buildings,  lands,  and  hereditaments,  of  whatsoever  nature,  tenure, 
kind,  or  quality,  for  the  purposes  aforesaid,  and  to  pay  for  the  same  such 
sum  and  sums  of  money  as  shall  be  agreed  upon  by  the  said  commissioners 
or  trustees,  or  other  persons  as  aforesaid,  and  the  owner  or  owners,  occupier 
or  occupiers  thereof,  out  of  the  money  to  arise  and  be  raised  and  to  be 
received  by  them,  either  by  virtue  of  any  local  Act  or  Acts  of  Parliament 
relating  to  such  parochial  or  other  districts,  or  of  this  Act,  and  to  pull  down, 
use,  sell,  or  dispose  of  such  houses,  walls,  and  buildings,  and  the  materials 
thereof,  and  lay  the  sites  thereof,  and  also  such  other  lands,  tenements,  or 
hereditaments,  or  so  much  thereof  as  they,  the  said  commissioners  or  trus- 
tees, or  other  persons  as  aforesaid,  shall  think  proper,  into  the  said  streets, 
or  other  public  places  ;  and  all  such  new  parts  of  such  streets  or  public 
places,  and  the  owners  (^nd  occupiers  of  houses  and  buildings,  messuages,  and 
other  hereditaments  therein  and  adjoining  thereto,  shall  be  subject  and  liable 
to  all  the  rates,  assessments,  powers,  provisions,  orders,  clauses,  and  things 
to  be  made  by  virtue  of  or  contained  in  any  local  Act  or  Acts  of  Parliament 
relating  to  such  parochial  or  other  district,  or  by  virtue  of  or  contained  in 
this  Act  in  the  same  manner  as  the  present  streets  and  public  places  included 
in  any  such  local  Act  or  Acts,  or  within  the  jurisdiction  of  this  Act,  and  the 
owners  and  occupiers  of  houses  or  buildings,  and  messuages  or  other  here- 
ditaments therein  and  adjoining  thereto. 

" Persons  having  ths  control  of  the  pavements" — These  are  now  the  common 
vcooncil  in  the  city,  and  the  borongh  conncils  in  the  metropolitan  boroaghs. 

Procedure  to  take  landsy  etc, — The  procedure  under  these  sections  is  that  the 
local  antbority  shall  by  resolution  adjadge  that  the  houses,  buildings,  walls,  etc., 
or  any  part  thereof,  obstruct  or  prevent  them  from  altering  or  widening  the 
-street,  and  that  the  possession  thereof  is  necessary  for  that  purpose.  Each  adjudi- 
cation becomes  a  specific  description  of  the  property  which  may  be  taken,  and 
without  it  all  the  proceedings  for  taking  the  premises  will  be  void.  Only  the 
premises  contained  in  the  adjudication  can  be  taken  and  no  more.     Thus,  if  part  of 

? remises  are  so  adjudicated,  part  only  can  be  taken  (JTkamat  v.  Daw  (1866), 
u  R.  2  Ch.  1). 
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Appendix.        The  adjudication  most  he  honest,  acd,  if  honest,  it  cannot  be  questioned,  ereo 

although  it  is  erroneouH.     S.  C,  but  "  honestly  "  is  to  be  used  in  the  aense  that  it  i» 

to  be  exerciseil  only  where  the  circanMtance.s  of  the  case  fairly  warrant  «ach  a 
proceeding.  Tha«,  if  a  strip  of  land  is  required  to  widen  a  street,  the  anthoritj 
cannot  adjudge  that  the  whole  of  a  vacant  piece  of  land  is  necessary  (^Gard  t. 
CommitJfionert  of  Stwer*  of  the  City  of  London,  (1885),  28  Ch.  D.  486). 
Similarly,  if  the  authority  before  adjudicating  have  agx^sed,  after  using  a 
small  part  for  widening,  to  sell  the  remainder  of  the  site  of  two  houaeit  to  s 
third  party,  and  so  interfere  with  the  right  of  pre-emption  given  to  the  vendor 
by  s.  96,  the  court  will  grant  an  injunction  to  restrain  them  from  taking  the  whole 
of  the  houses  on  the  ground  that  the  adjudication  has  not  been  honest  '(fVr^ty  r. 
LimefwvMr  Board  of  WorU  (1899),  68  L.  J.  Ch.  344). 

The  authority,  in  order  to  adjudicate  properly,  must  determine  what  the  improve- 
ment is  to  be,  so  far  at  least  as  to  furnish  materials  for  judging  whether  the  propertr 
is  required.  The  widening  must  not  be  so  minute  as  to  be  merely  colourable,  a^  in 
a  case  where  the  improvement  is  really  to  alter  the  level  of  a  street  and  not  to 
widen  it,  as  the  authority  is  not  authorised  to  take  land  for  the  purpose  of  altering 
the  levels  of  streets  (^Lynoh  v.  CoinmU^nonert  of  Sewer t  of  the  City  of  LoHd'm 
(1886),  32  Ch.  I).  72). 

For  form  of  adjudication,  see  Appendix,  po^t.  As  to  the  owner*s  right  of  pre- 
emption, see  s.  96,  pott. 

After  the  adjudication  it  is  usual  to  serve  a  notice  to  treat  in  conformity  there- 
with, but  the  Act  does  noi  require  one.  See  per  Cotton,  L.J.,  in  Lynch  v.  Com- 
missiofwrt  of  Setoem  (1886),  32  Ch.  D.  72,  p.  85.  If,  however,  a  notice  to  treat 
is  served  which  includes  several  pieces  of  land  belonging  to  one  person,  the  jury 
ma«t  be  summoned  to  assess  the  value  of  all,  and  separate  juries  cannot  be  soid- 
moned  to  a.'w«»S'<  the  value  of  each  piece  (^Efclesi4ittical  CommistioHers  v.  Commu- 
iionerjt  of  Setver*  of  London  (1880),  14  Ch.  1).  305). 

If  a  notice  to  treat  is  given  under  this  Act,  it  has  been  held  that  the  vestir  will 
be  bound  by  it,  and  that  the  court  will  issue  a  mandamus  to  compel  the  vestry 
to  issue  their  warrant  to  summon  a  jury  to  assess  the  compensation.  Black- 
burn, J.,  stated  the  principle  generally  thus  :  "  That  whenever  by  Act  of  Parlia- 
ment a  body  is  entitled  to  take  lands  compulsorily,  then,  as  soon  as  they  have  made 
up  their  minds  to  do  so,  and  g^ve  the  other  side  notice  of  their  intention,  thereby 
hampering  the  land  and  leaving  it  no  longer  free  in  the  hands  of  the  owner,  they  are 
bound  to  go  on  "  ^Birch  v.  Ventry  of  St.  Mnrylehone  (1869),  20  L.  T.  (N.8.)  697). 

"  Or  any  part  thereof^'' — These  words  have  given  rise  to  considerable  dispute. 
Local  authorities  acting  under  these  sections  are  authorised  to  take  part  of  a  plot  of 
land  or  of  a  house  or  bailding  {Thomat  v.  Daw  (1866),  L.  R.'2  Ch.  1).  In  the  case 
of  a  vacant  plot  of  Und  this  is  clearly  so,  and  they  will  be  restraineii  from  taking 
more  than  they  reasonably  require  {Gard  v.  Commiuionert  of  Setcert  of  the  City  of 
London  (1885).  28  Ch.  I).  486). 

in  the  case  of  houses  and  buildings  much  more  difficulty  has  arisen,  and  the  cases 
are  not  easy  to  reconcile.  In  the  last-mentioned  case,  Bowen,  L.J.,  suggested  that 
*'  in  the  case  of  a  house  or  building  it  may  be  necessary  to  take  all  when  they  only 
want  to  use  part  on  the  improvements.  That  would  be  a  question  of  fact  in 
each  case"  (p.  513). 

In  TetUirre  v.  I'ettry  of  St.  Mary  Abbattf,  Kensington  (1885),  30  Ch.  D.  642» 
the  vestry  adjudicated  and  gave  notice  to  treat  for  the  buildings  and  site  of  an 
orphanage,  although  only  a  part  was  necessary  for  the  widening.  The  owners 
desired  to  sell  port  only,  and  stated  that  the  remainder  without  much  additional 
outlay  could  be  sufficiently  adapted  to  the  requirements.  On  these  facts,  and  confining 
himself  to  these  facts  only,  Pearson,  J.,  granted  an  injunction  restraining  the 
vestry  from  taking  more  than  they  required. 

In  Gordon  v.  Vt-xtryof  St.  Mary  Abbotts,  Kentingten,  [1894]  2  Q.B.  742,  the  autho- 
rity pro|K)sed  to  take  part  only  of  a  house.  On  motion  for  an  interlocutory  injunction 
to  restrain  them  from  so  doing,  the  court  refused  the  injunction  and  held  that  the 
local  authority  could  take  part  of  a  house  unless  facts  are  shown  that  it  would 
be  unreasonable  ;  but  the  court  (Cave  and  COLLINS,  JJ.)  expressed  an  opinion  that 
a  portion  of  a  bouse  could  not  be  taken  if  by  so  doing  the  identity  of  the  house 
would  be  destroyed.  If  a  part  was  so  separable  that  it  could  be  removed  with- 
out destroying  the  house  as  a  house,  then  the  authority  could  take  that  part 
but  not  it*  the  effect  will  be  to  so  alter  the  character  and  condition  of  the  house  that 
it  can  no  longer  be  occupied  as  the  kind  of  structure  it  was  before. 

In  Aldii  v.  London  Corporation^  [1899]  2  Ch.  169,  Kekewich,  J«  took  a 
somewhat  different  view.  Tne  defendant  corporation  had  adjudged  that  the  whole 
of  a  certain  house  was  required  for  the  widening.  It  was  proposed  to  use  400  square 
feet  out  of  700  for  the  purpose  of  widening.    The  plaintiffs,  who  were  lessees,  suted 
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that  they  conld  carry  on  their  businefls  on  the  remainder,  bat  it  woald  seem  that  the    Appendix. 

identity  of  the  premises  would  be  destroyed.    Kekewich,  J.,  held  that  the  corpora-         

tion  conld  not  take  the  whole  unless  they  could  prove  that  the  part  left  would  be 
useless  to  the  plaintiffs,  and  granted  an  injunction  to  restrain  the  defendants  from 
taking  the  whole.  In  FemUy  v.  Limekouse  Board  of  Worlu  (1900),  64  J.  P.  328, 
the  same  judge  repeated  the  view  stated  in  the  previous  case,  and  said  that  in  his  view 
the  authority  cannot  take  more  than  they  want  unless  the  o\nier  insists,  but  decided 
that  it  was  within  their  power  to  take  the  whole  of  two  bouses  in  cases  where  they 
most  pull  down  the  whole  of  the  houses  in  order  to  take  the  part  they  required. 

In  a  subsequent  case,  a  vestry  requiring  part  of  the  site  of  a  house  for  the  purpose 
of  widening,  gave  notice  to  treat  for  that  part  only,  being  the  front  wall  and  four 
feet.  Stiblikg,  J.,  following  Gordon  v.  St.  Mary  Abbotts^  XeJmngton,  svpra, 
held  that  they  may  be  compelled  to  take  the  whole  if  the  removal  of  the  part  would 
substantially  injure  the  enjoyment  of  the  bouse  in  the  manner  in  which  it  was  formerly 
enjoyed  (^Gibbon  v.  Paddlngton  Vestry,  [1900]  2  Ch.  794).  It  was  also  decided  in 
that  case  that  ineffectual  negotiations  by  the  owner  for  the  sale  of  part  does  not 
prevent  him  from  afterwards  relying  on  his  legal  rights. 

"  Disused  churchyards.''* — It  has  been  held  that  portions  of  disused  churchyards 
may  be  sold  under  this  Act  and  the  City  of  London  Sewers  Act,  1861  (14  &  15  Vict. 
c.  91),  for  the  purpose  of  widening  streets,  subject  to  a  faculty  (^Vicar  of  St.  Botolph 
Without,  Aldgate  v.  Parishio-ners  of  Same,  [1892]  P.  161).  A  sale  of  land  under 
this  Act  is  a  sale  nnder  an  Act  of  Parliament  so  as  to  bring  the  land  within 
the  exception  in  s.  5  of  the  Disused  Burial  Grounds  Act,  1884  (47  &  48  Vict.  c.  72), 
and  it  can  therefore  be  built  upon  (^Attorney- Gejieral  v.  Trustees  of  ths  London 
Parochial  Charities,  [1896]  1  Ch.  541).  Whether  a  chancellor  can  grant  a 
faculty  for  this  purpose  in  the  absence  of  a  desecularising  Act  would  appear 
doubtful,  but  it  is  the  custom  to  grant  such  faculties  in  the  Consistory  Court  of 
London.  See  this  discussed  in  In  re  Plum  stead  Burial  Ground,  [1895]  P.  225  ; 
and  see  also  In  re  Bideford  Parish  Church,  [1900]  P.  314,  before  the  Court  of  Arches. 

Where  after  a  notice  to  treat  the  claimant  sent  in  a  statement  of  particulars 
innocently  representing  that  a  tenancy  was  a  weekly  and  not  a  yearly  one,  the 
purchasers  on  a  summjus  under  the  Vendor  :and  Purchaser  Act,  1874,  were  held 
entitled  to  compensation  (//*  re  SrnaH  ami  the  Stepney  Borough  Council,  Times, 
December  13th,  1902). 

Under  this  section  and  ss.  96  and  144  of  the  Metropolis  Management  Act,  1855, 
a  coancil  can  enter  into  an  agreement  to  acquire  land  for  street  widening  in  con- 
Mderation  of  their  re-erecting  a  sign-post  in  a  convenient  situation  on  the  edge  of  a 
footpath  (^Uoare  4'  Oo-i  Limited  v.  Lemisham  Corporation  (1902),  67  J.  P.  20). 

81.  And   be  it  further  enacted,  that  it  shall   and   may  be   lawful  for  Corporate  or 
all  bodies  politic,  corporate,  or  collegiate,  corporations  aggregate  or  sole,  collegiate 
tenants  for  life  or  in  tail,  or  others  having  a  partial  or  qualified  interest  or  bodies  and 
estate  in  any  houses,  lands,  tenements,  or  hereditaments,  husbands,  femes  incapaci- 
eovert,  guardians,   trustees,  and   feoffees  in   trust  for  charities  or  other  ^^  ui^J^^'^^ 
purposes,  committees,  executors,  or  administrators,  and  all  other  persons  ^^l 
whomsoever,  not  only  on  behalf  of  themselves,  and  their  respective  heirs, 
executors,  administrators,  and  successors,  but  also  on  behalf  of  all  persons 
entitled  in  reversion  or  remainder  expectant  on  an  estate  tail,  and  on  behalf 
of  all  persons  entitled  in  reversion  or  remainder  expectant  on  an  estate  for 
life,  or  other  less  estate,  or  by  way  of  executory  devise,  in  case  such  persons 
shall  be  incapacitated  or  decline  to  treat,  and  on  behalf  of  their  respective 
wives  and  cestui  que  trusts,  whether  infants,  issue  unborn,  lunatics,  idiots, 
femes  covert,  or  others,  and  for  all  and   every  other  person  or  persons 
whomsoever  who  are  and  shall  be  seised,  possessed  of,  or  interested  in  any 
such  houses,  lands,  tenements,  or  hereditaments,  to  treat  and  agree  with  the 
said  commissioners  or  trustees,  or  other  persons  having  the  control  of  the 
X^avements  in  the  streets  or  public  places  in  any  parochial  or  other  district 
within   the  jurisdiction   of  this  Act  as  aforesaid,  for  the  absolute  sale 
thereof,  and  to   sell  and  convey  to   the  said  commissioners  or  trustees, 
or  other  persons  as  aforesaid,  by  feoffment,  lease,  and  release,  or  bargain 
and  sale,  by  deeds  indented  and  enrolled  in  any  of  his  Majesty's  Courts 
of  Record  at  Westminster,  for   such  valuable   consideration  as   shall   be 
bon^  fide  agreed  upon  for  such  houses,  lands,  tenements,  or  hereditaments 
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Appendix,    as  sliall  be  adjudged  necessary  and  convenient  for  the  purposes  aforesaid ; 

and   that  all   contracts,  agreements,  sales,  or  conveyances  which   shall  be 

bonA  fide  made  for  the  purposes  aforesaid,  shall  be  good  and  effectual  in  the 
law  to  all  intents  and  purposes,  anything  to  the  contrary  thereof  in  anywise 
notwithstanding. 

When  parties  Qg^  ^.nd  be  it  further  enacted,  that  if  any  body  or  bodies  politic, 
h\  T  ^^  corporate,  or  collegiate,  or  any  other  person  or  persons  seised  or  possessed 
t^t  \tc  a  ^^  interested  in  any  such  houses,  buildings,  lands,  tenements,  or  heredita- 
precept  to' be  ii^®^^  ^  aforesaid,  shall  refuse  to  treat  or  agree,  or  shall  not  agree,  or  by 
Msu^for  reason  of  absence  or  disability  cannot  agree  with  the  said  conmiissioners  or 
impanelling  trustees  or  other  persons  having  the  control  of  the  pavements  of  any  streets 
a  jurj',  or  public  places  in  any  parochial  or  other  district  within  the  jurisdiction  of 

this  Act,  or  with  any  person  or  persons  authorised  by  them,  for  the  sale  and 
conveyance  of  their  respective  estates  and  interest  therein,  or  cannot  be 
found  or  known,  or  shall  not  produce  and  evince  a  clear  title  to  the  premises 
they  are  in  possession  of,  or  to  the  interest  they  claim  therein,  to  the  satis- 
faction of  the  said  commissioners  or  trustees,  or  other  persons  as  aforesaid, 
or  of  the  person  or  persons  so  authorised  by  them,  then  and  in  every  such 
case  it  shall  be  lawful  for  the  said  commissioners  or  trustees  or  other 
persons  as  aforesaid,  and  they  are  hereby  required  to  issue  a  warrant  or 
warrants,  precept  or  precepts,  directed  to  the  sheriff  or  sheriffs,  or  bailiff  or 
other  proper  officer  of  the  city,  borough,  or  county  wherein  the  premises, 
shall  respectively  lie  or  be,  who  is  hereby  authorised,  directed,  and  required 
accordingly  to  impanel,  summon,  and  return  a  competent  number  of  sub- 
stantial and  disinterested  persons  qualified  to  serve  on  juries,  not  less  than 
forty-eight  nor  more  than  seventy-two  ;  and  out  of  such  persons  so  to  be 
impanelled,  summoned,  and  returned,  a  jury  of  twelve  men  shall  be  drawn 
by  some  indifferent  person  to  be  by  the  said  commissioners  or  trustees  or 
other  persons  as  aforesaid  appointed,  in  such  manner  as  juries  for  the  trial 
of  issues  joined  in  his  Majesty's  courts  at  Westminster  are  by  an  Act  made 
in  the  third  year  of  the  reign  of  his  late  Majesty  King  George  the  Second, 
who  are  to  be  intituled  **  An  Act  for  the  better  Regulation  of  Juries,"  are  directed  to  be 
drawn  as  drawn  ;  which  persons,  so  to  be  impanelled,  summoned,  and  returned  as 
3  Geo.  2,  aforesaid,  are  hereby  required  to  come  and  appear  before  the  justices  of  the 

^•.     »  peace  for  the  city,  borough,  or  county  wherein  the  premises  shall  lie  or  be» 

irec  s.  ^^  8ome  court  of  general  or  quarter  sessions  of  the  peace  to  be  holden  in 

and  for  the  same  city,  borough,  or  county,  or  at  some  adjournment  thereof, 
as  in  such  warrant  or  warrants,  precept  or  precepts,  shsill  be  directed  and 
appointed,  and  to  attend  such  court  of  general  or  quarter  sessions  from  daj 
Jurymen  may  to  day  until  discharged  by  the  said  court ;  and  all  parties  concerned  shall 
be  challenged,  and  may  have  their  lawful  challenges  against  any  of  the  said  jurymen,  but 
shall  not  be  at  liberty  to  challenge  the  array  ;  and  the  said  justices  are 
hereby  authorised  and  empowered,  by  precept  or  precepts,  from  time  to 
time  as  occasion  shall  require,  to  call  before  them  all  and  every  person  and 
persons  whomsoever  who   shall   be  thought   proper  and  necessary  to  be 
examined  as  a  witness  or  witnesses  on  his,  her,  or  their  oath  or  oaths^ 
Justices,  on     touching  or  concerning  the  premises ;  and  the  said  justices,  if  they  think 
the  applica-     fit,  shall  and  may,  on  the  application  of  either  party,  likewise  authorise  the 
tion  of  either  said  jury  to  view  the  place  or  places  or  premises  in   question,  in  such 
party,  may      manner  as  they  shall  direct  ;   and  the  said   justices  shall  have  power  to 
view  o?  the      ^^3^^^"^  ^^^^  court  from  day  to  day  as  occasion  shall  require,  and  to  corn- 
premises.         Dttand  such  jury,  witnesses,  and  parties  to  attend  until  idl  such  affairs  for 
Jury  to  s^ssess  which  they  were  simimoned  shall  be  concluded  ;  and  the  said  jury  upon 
the  value  on    their  oaths  (which  oaths,  as  also  the  oaths  of  such  person  or  persons  as  shall 
oath.  be  called  upon  to  give  evidence,  the  said  justices  are  hereby  empowered 

and  required  to  administer)  shall  inquire  of  the  value  of  such  houses,  build- 
ings, lands,  tenements,  or  hereditaments,  and  of  the  proportionable  value  of 
the  respective  estates  and  interest  of  all  and  every  person  and  persons 
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seised  or  possessed  thereof,  or  interested  therein,  or  of  or  in  any  part  or   Appendix. 

parts  thereof,  and  shall  assess  and  award  the  sum  or  sums  of  money  to  be         

paid  to  such  person  or  persons,  party  or  parties  respectively,  for  the  purchase 
of  such  houses,  buildings,  lands,  tenements,  or  hereditaments,  and  of  such 
respective  estates  and  interest  therein,  and  also  for  goodwill,  improvements, 
or  any  injury  or  damage  whatsoever  that  may  affect  any  such  person  or 
persons,  party  or  parties,  either  as  leaseholders  or  tenants  at  will,  provided 
that  such  goodwill  shall  be  estimated  by  what,  in  the  opinion  of  such  jury, 
the  same  would  have  been  worth  in  case  the  improvements  intended  by  tlus 
Act  had  not  been  in  contemplation  ;  and  the  said  justices  shall  and  may 
give  judgment  for  such  simi  or  sums  of  money  so  to  be  assessed  ;  which 
verdict  or  verdicts,  and  the  judgment  and  judgments,  determination  and  Verdict  of 
determinations  thereupon  (notice  in  writing  being  given  to  the  person  or  the  jury,  etc., 
persons  interested  or  claiming  so  to  be,  at  least  fourteen  days  before  the  ^  *^  "'^^» 
time  of  the  meeting  of  the  said  justices  as  aforesaid  and  jury,  by  leaving  ^'^f^^'Ji- 
such  notice  at  the  dwelling-house  of  such  person  and  persons,  or  at  his,  her,  giy^n  to 
or  their  la£lt  usual  place  or  places  of  abode,  or  with  some  tenant  or  occupier  i\^q  parties 
of  the  premises  respectively  intended  to  be  valued),  shall  be  binding  and  interested, 
conclusive  to  all  intents  and  purposes  whatsoever  against  all  bodies  politic, 
corporate,  and  collegiate,  and  all  and  every  person  and  persons  claiming  any 
estate,  right,  title,  trust,  use,  or  interest,  m,  to,  or  out  of  such  houses, 
buildings,  lands,  tenements,  or  hereditaments  and  premises  in  possession, 
reversion,   remainder,   or  expectancy,  as  well   infants   and   issue   unborn, 
lunatics,    idiots,   and   femes  covert,   and    persons  under  any  other  legal 
incapacity  or  disability,  as  all  other  cestui  que  trusts,  their,  his,  and  her 
heirs,  successors,  executors,  and  administrators,  and  against  all  other  persons 
whomsoever  ;  and  the  said  verdicts,  judgments,  and  determinations,  and  all 
other  proceedings  of  the  said  justices  and  juries,  so  to  be  made,  given,  and 
pronounced  as  aforesaid,  shall  be  fairly  written  on  parchment,  and  signed 
by  the  clerk  of  the  peace  for  the  time  being  of  the  city,  borough,  or  county 
wherein  the  premises  shall  respectively  lie  or  be  ;  aiid  in  case  it  shall  so  If  the  sum 
happen  that  the  sum  or  sums  of  money  so  to  be  assessed  and  awarded  in  assessed  shall 
consequence  of  such  refusal  to  treat  and  agree  as  aforesaid,  as  the  value  of  ^?  exceed 
such  houses,  buildings,  lands,  tenements,  or  hereditaments,  or  as  such  pro-  Qg-^re^ 
portional  value  as  aforesaid,  and  as  the  recompense  and  satisfaction  to  be 
made  for  the  injury  or  damage  sustained  as  before  mentioned  respectively, 
shall  not  exceed  the  sum  or  sums  of  money  which  the  said  commissioners  or 
trustees,  or  other  persons  as  aforesaid,  or  any  person  or  persons  authorised 
by  them,  shall  have  previously  offered  to  pay  as  a,nd  for  such  value,  recom- 
pense, and  satisfaction  ;  then  and  in  every  such  case  all  the  reasonable  costs,  the  costs  of 
charges,  and  expenses  of  causing  and  procuring  such  value  and  recompense  such  assess- 
to  be  assessed  and  awarded  as  aforesaid,  and  also  assessing  and  awarding  the  ment,  etc.,  to 
same,  shall  be  borne  and  paid  by  the  body  or  bodies  politic,  corporate,  or  ^  P*{^^ 
collegiate,  or  other  person  or  persons  so  seised  or  possessed  of  or  interested  ^'^v^-^^^^L 
in    such    houses,   buildings,   lands,   tenements,   or  hereditaments,   and  so  ^j  the  corn- 
refusing  to  treat  and  agree  as  before  mentioned  respectively  ;  and  the  said  missioners, 
commissioners  or  trustees,   or    other    persons    as    aforesaid,   are    hereby  etc.,  may 
authorised  and  empowered  to  deduct  and  retain  the  said  costs,  charges,  and  retain  the 
expenses  out  of  the  sum  or  sums  of  money  so  to  be  assessed  or  awutied  as  s&nie  out  of 
aforesaid,  or  out  of  any  part  thereof  :  Provided  always,  that  in  all  cases  ^^^  ^^^  ^^ 
where  any  person  or  persons  shall  by  reason  of  absence  have  been  prevented  assessed. 
from  treating  about  such  recompense  or  satisfaction  as  aforesaid,  such  costs 
and  charges  shall  be  borne  and  paid  by  the  said  commissioners  or  trustees, 
or  other  persons  as  aforesaid,  in  manner  aforesaid. 

For  forms  under  this  section,  see  Appendix,  post.  In  the  case  of  yearly  tenants 
and  tenants  at  will,  see  procednre  set  oat  in  s.  90. 

The  provision  as  to  costs  should  be  noted,  as  it  is  quite  different  from  that  of  the 
Lands  Clauses  Consolidation  Act,  1845,  ss.  34,  52,  aTtte,  pp.  63, 89.  Under  this  Act  if  the 
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Appendix,    coancil  make  no  offer  or  if  the  amount  awarded  is  more  than  the  amount  offered,  each 

pt^rtj  pajH  his  own  costs,  and  no  order  can  be  made  reoniring  the  council  to  par  the 

costs  of  the  landowner  (R.  v.  London  JJ„  Ex  parte  Phtlpt,  [1895]  I  Q.  B.  881). 

JuBtices  83.  And  be  it  further  enacted,  that  tlie  said  justices  shall  have  power 

empowered  from  time  to  time  to  impose  any  reasonable  fine,  not  exceeding  the  sum  of 
to  impose  £20,  on  such  sheriff  or  bailiff,  or  his  deputy  or  deputies,  baiUffs  or  agents 
^®"  ^^^  "****"  respectively,  making  default  in  the  premises,  and  on  any  of  the  persons  who 
attendance,  ^j^j  y^  summoned  and  returned  on  any  such  jury  or  juries,  and  shall  not 
appear,  without  sufficient  excuse,  or  appearing  shidl  refuse  to  be  swcnn  oo 
the  said  jury  or  juries,  or  being  so  sworn  shall  not  give  his  or  their  verdict ; 
and  also  on  any  person  or  persons  who  shall  be  suounoned  to  give  evidence 
touching  any  of  the  matters  aforesaid,  and  shall  not  attend,  or  attending 
shall  refuse  to  be  sworn,  or  to  affirm,  or  who  shall  refuse  to  give  his,  her, 
or  their  evidence,  and  on  any  person  or  persons  who  shaU  in  any  other 
manner  wilfully  neglect  his,  her^  or  their  duty  in  the  premises,  contrary  to 
the  true  intent  and  meaning  of  this  Act ;  and  from  time  to  time  to  levy  such 
fine  or  fines,  by  order  of  the  said  justices,  by  distress  and  sale  of  the  offender's 
goods  and  chattels,  together  with  the  reasonable  charges  of  every  such  dis- 
tress and  sale,  returning  the  overplus  (if  any)  to  the  owner  or  owners  ;  and 
that  a  copy  of  the  order  of  the  said  justices,  signed  by  the  clerk  of  the  peace 
for  the  time  being  of  the  city,  borough,  or  county  wherein  the  premises  shall 
lie  or  be,  as  the  case  shall  require,  shall  respectively  be  sufficient  authority 
to  the  person  or  persons  therein  to  be  appointed,  and  to  every  other  person 
acting  or  aiding  and  assisting  therein,  to  make  such  distress  and  sale  ;  and 
all  such  fines  shall  be  paid  to  the  treasurer  or  treasurers  of  the  commissioners 
or  trustees,  or  other  persons  as  aforesaid,  having  the  control  of  the  pave- 
ments in  the  parochial  or  other  district  wherein  such  premises  shall  lie  or  be, 
or  to  such  other  person  or  persons  as  they  may  respectively  from  time  to 
time  appoint. 


Application 
of  compensa- 
tion where 
exceeding 
£200. 


84.  And  be  it  further  enacted,  that  if  any  money  shall  be  agreed  or 
awarded  to  be  paid  for  any  lands,  buildings,  tenements,  or  hereditaments, 
or  for  any  other  matter,  right,  or  interest,  of  what  nature  or  kind  soever, 
purchased,  taken,  or  used  by  virtue  of  the  powers  of  this  Act  for  the  purpose 
thereof,  which  shall  belong  to  any  corporation,  feme  covert,  infant,  lunatic, 
or  person  or  persons  under  any  other  disability  or  incapacity,  such  money 
Mhall,  in  case  the  same  shall  amount  to  the  sum  of  £200,  with  all  convenient 
speed  be  paid  into  the  Bank  of  England,  in  the  name  and  with  the  privity 
of  the  Accountant-General  of  the  High  Court  of  Chancery,  to  be  placed  to 
his  account  there  ex  parte  the  said  conmiissioners  or  trustees,  or  other 
persons  having  the  control  of  the  pavements  of  the  streets  or  public  places 
in  the  parochial  or  other  districts  within  the  jurisdiction  of  this  Act,  wherein 
such  lands,  buildings,  tenements,  or  hereditaments  shall  be  or  lie  as  afore- 
said, together  with  the  name  or  names  of  such  person  or  persons  as  the  said 
commissioners  or  trustees  or  other  persons  as  aforesaid,  by  writing  signed  by 
them,  shall  direct  and  appoint,  to  the  intent  that  such  money  shall  be 
applied,  under  the  direction  and  with  the  approbation  of  the  said  court,  to 
be  signified  by  an  order  made  upon  a  petition  to  be  preferred  in  a  summary 
way  by  the  person  or  persons  who  would  have  been  entitled  to  the  rents  and 
profits  of  the  said  lands,  buildings,  tenements,  or  hereditaments,  in  the 
purchase  of  land  tax,  or  discharge  of  any  debt  or  debts,  or  such  other  incum- 
brance or  part  thereof  as  the  said  court  shall  authorise  to  be  paid,  affecting 
the  same  lands,  buildings,  tenements  or  hereditaments,  or  affecting  other 
lands,  buildings,  tenements,  or  hereditaments  standing  settled  therewith  to 
the  same  or  the  like  uses,  intents,  or  purposes  ;  or  where  such  money  shall 
not  be  applied,  then  the  same  shall  be  laid  out  and  invested,  under  the  like 
direction  and  approbation  of  the  said  court,  in  the  purchase  of  other  messo- 
cages,  lands,  buildings,  tenements,  or  hereditaments,  which  shall  be  conveyed 
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and  settled  to,  for,  and  upon  such  and  the  like  uses,  trusts,  intents,  and   Appendix 

purposes,  and   in  the  same  manner,  as  the   messuages,  lands,   buildings,         

tenements,  and  hereditaments  which  shall  be  so  purchased,  taken,  or  used  as 
aforesaid,  stood  settled  .or  limited,  or  such  of  them  as  at  the  time  of  making 
such  conveyance  and  settlement  shall  be  existing  undermined  and  capable  of 
taking  effect ;  and  in  the  meantime  and  until  such  purchase  shall  be  made, 
the  said  money  shall,  by  order  of  the  Coiurt  of  Chancery,  upon  application 
thereto,  be  invested  by  the  said  Accountant-General,  in  his  name,  in  the 
purchase  of  £3  per  centum  consolidated  or  £3  per  centum  reduced  bank 
annuities ;  and  in  the  meantime  and  until  the  said  bank  annuities  shall  be 
ordered  by  the  said  court  to  be  sold  for  the  purposes  aforesaid,  the  dividends 
and  annual  produce  of  the  said  consolidated  or  reduced  bank  annuities  shall 
from  time  to  time  be  paid,  by  order  of  the  said  court,  to  the  person  or 
persons  who  would  for  the  time  being  have  been  entitled  to  the  rents  and 
profits  of  the  said  lands,  buildings,  tenements,  and  hereditaments  so  hereby 
directed  to  be  purchased,  in  case  such  purchase  or  settlement  were  made. 

85.  Provided  always,  and  be  it  further  enacted,  that  if  any  money  so  Application 
agreed  or  awarded  to  be  paid  for  any  lands,  buildings,  tenements,  or  where  the 
hereditaments,  or  for  any  other  matter,  right,  or  interest,  of  what  nature  compensa- 
or  kind  soever,  purchased,  taken,  or  used  for  the  purposes  aforesaid,  and  ^^^^  ^^'^^ 
belonging  to  any  corporation,  or  to  any  person  or  persons  under  disability  or  J-SJ?'^^  i 
incapacity  as  aforesaid,  shall  be  less  than  the  sum  of  £200,  and  shall  exceed  .^^^  £20 
the  sum  of  £20,  then  and  in  all  such  cases  the  same  shall,  at  the  option  of 

the  person  or  persons  for  the  time  being  entitled  to  the  rents  and  profits 
of -the  hereditaments  so  purchased,  taken,  or  used,  or  of  his,  her,  or  their 
guardian  or  guardians,  committee  or  committees,  in  case  of  infancy  or  lunacy, 
to  be  signified  in  writing  under  their  respective  hands,  to  be  paid  into  the 
bank  in  the  name  and  with  the  privity  of  the  said  Accountant-General  of 
the  High  Court  of  Chancery,  and  be  placed  to  his  account  as  aforesaid, 
in  order  to  be  applied  in  manner  hereinbefore  directed  ;  or  otherwise  the 
same  shall  be  paid,  at  the  like  option,  to  two  trustees,  to  be  nominated  by 
the  person  or  persons  making  such  option,  and  approved  of  by  the  said 
conmiissioners  or  trustees,  or  other  persons  as  aforesaid  (such  nomination 
and  appropriation  to  be  signified  in  writing  under  the  hands  of  the  nomi- 
nating and  approving  parties),  in  order  that  such  principal  money,  and  the 
dividends  arising  thereon,  may  be  applied  in  any  manner  hereinbefore 
directed,  so  far  as  the  case  may  be  applicable,  without  obtaining  or  being 
required  to  obtain  the  direction  or  approbation  of  the  Court  of  Chancery. 

86.  Provided  also,  and  be  it  further  enacted,  that  where  such  money  so  Apphcation 
agreed  or  awarded  to  be  paid  as  next  before  mentioned  shall  be  less  than  where  the 
£20,  then  and  in  all  such  cases  the  same  shall  be  applied  to  the  use  of  the  money  is  less 
person  or  persons  who  would  for  the  time  being  have  been  entitled  to  the  than  £20. 
rents  and  profits  of  the  hereditaments  and  premises  so  purchased,  taken,  or 

used  for  the  purposes  of  this  Act,  in  such  manner  as  the  said  commissioners 
or  trustees,  or  other  persons  as  aforesaid,  shall  think  fit ;  or  in  case  of 
infancy  or  lunacy,  then  to  his,  her,  or  their  guardian  or  guardians,  committee 
or  committees,  to  and  for  the  use  and  benefit  of  such  person  or  persons  so 
entitled  respectively. 

87.  And  be  it  further  enacted  that  upon  payment  of  any  sum  or  sums  On  payment 
so  agreed  or  awarded  to  the  party  or  parties  to  whom  the  same  shall  be  so  of  the  pur-, 
awaked,  or  upon  the  deposit  of  the  same  in  the  Bank  of  England  in  manner  chase  money 
by  this  Act  directed  (as  the  case  may  be),  the  said  lands,  tenements,  and  Premises  to 
hereditaments,  in  respect  whereof  the  same   shall  have  been  so  paid  or  niissioners 
deposited  as  aforesaid,  shall  vest  in  the  commissioners  or  trustees,  or  other  ^^ 
persons  as  aforesaid  for  the  time  being,  in  manner  and  for  the  purposes 
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Appendix,    aforesud,  who  shall   be  deemed  in   law  to  be   in   the  actual   poeseflsion 

thereof  to  all  intents  and  purposes  whatsoever,  freed  and  discha^ed  fr<Hii 

all  former  and  other  estates,  rights,  titles,  interests,  claims,  and  demands 
whatsoever. 


88.  Provided  always,  and  be  it  further  enacted,  that  where  any  question 
shall  arise  touching  the  title  of  any  person  to  any  money  to  be  paid  into  the 
Bank  of  England  in  the  name  and  with  the  privity  of  the  Accountant- 
General  of  the  Court  of  Chancery,  in  pursuance  of  this  Act,  for  the  purchase 
of  any  lands,  tenements,  or  hereditaments,  or  of  any  estate,  right,  or  interest 
in  any  lands,  tenements,  or  hereditaments  to  be  purchased  in  pursuance  of 
this  Act,  or  to  any  bank  annuities  to  be  purchased  with  any  such  money,  or 
the  dividends  or  interest  of  any  such  bank  annuities,  the  person  or  persons 
who  shall  have  been  in  possession  of  such  lands,  tenements,  or  hereditaments 
at  the  time  of  such  purchase,  and  all  persons  claiming  under  such  person  or 
persons  or  under  the  possession  of  such  person  or  persons,  shall  be  deemed 
and  taken  to  have  been  lawfully  entitled  to  such  lands,  tenements,  or 
hereditaments,  according  to  such  possession,  until  the  contraxy  shall  be 
shown  to  the  satisfaction  of  the  said  Court  of  Chancery  ;  and  the  dividends 
or  interest  of  the  bank  annuities  to  be  purchased  with  such  money,  and  also 
the  capital  of  such  bank  annuities,  shall  be  paid,  applied,  or  disposed  of 
accordingly,  unless  it  shall  be  made  to  appear  to  the  said  court  that  such 
possession  was  a  wrongful  possession,  and  that  some  other  person  or  persons 
was  or  were  lawfully  entitled  to  such  lands,  tenements,  or  hereditaments,  or 
to  some  estate  or  interest  therein. 

8B.  Provided  also,  and  be  it  further  enacted,  that  where  by  reason  of  any 
disability  or  incapacity  of  the  person  or  persons  or  corporation  entitled  to 
any  lands,  tenements,  or  hereditaments  to  be  purchased,  or  purchased  under 
the  authority  of  this  Act,  the  purchase  money  for  the  same  shall  be  required 
to  be  paid  into  the  Court  of  Chancery,  and  to  be  applied  in  the  purchase  of 
other  lands,  tenements,  or  hereditaments  to  be  settled  to  the  like  uses 
in  pursuance  of  this  Act,  it  shall  be  lawful  for  the  said  Court  of  Chancery 
to  order  the  expenses  of  all  purchases  from  time  to  time  to  be  made  in 
pursuance  of  this  Act,  or  so  much  of  such  expenses  as  the  said  court  shall 
deem  reasonable,  to  be  paid  by  the  said  commissioners  or  trustees,  or  other 
persons  as  aforesaid,  who  shall  from  time  to  time  pay  such  sums  of  money 
for  such  purposes,  as  the  said  court  shall  direct. 

There  was  some  dirergence  of  opinion  as  to  whether  costs  of  obtaining  an  iitterim 
inTe»tment  or  of  payment  out  were  pajable  by  the  aathority  taking  the  land.  S«e 
Ex  parte  Vicar  of  St,  Sepulchre  (1864),  33  L.  J.  Ch.  372  ;  In  re  Saunders'  EOatt 
(1869),  L.  R.  8  Eq.  681  ;  In.  re  Harrison's  Estate  (1870),  L.  R.  10  Eq.  532 ;  In  rt 
Merceron  (1877),  7  Ch.  1).  184  ;  Ex  parte  Mercrri  Co,  (1879),  10  Ch.  D.  481. 
The  Jadicatare  Act,  18{K),  s.  5,  has  given  the  coart  full  discretion  in  these  cases,  and 
cofits  will  be  awarded  as  under  b.  80  of  the  Lands  Clauses  Act,  1845,  a»te^  p.  178. 
In  re  Fisher,  [1894]  1  Ch.  450,  where  the  court  ordered  the  costs  of  the  payment  ont 
of  money  paid  in  unaer  this  Act  to  be  paid  by  the  authority  taking  the  land. 

Tenants  at  90.  And  be  it  further  enacted,  that  every  tenant  at  will  or  lessee  for  a 

will,  etc.,  year,  or  any  other  person  or  persons  in  possession  of  any  such  houses, 
to  deliver  buildings,  lands,  tenements,  and  hereditaments,  or  any  part  thereof,  which 
possession  on  gjjiji  y^^  purchased  by  virtue  and  for  the  purposes  of  this  Act,  and  who  shall 
oi^  """"*  "  have  no  greater  interest  in  the  premises  than  as  tenant  at  will  or  lessee  for  a 
year,  or  from  year  to  year,  shall  deliver  up  the  possession  of  such  premises 
to  the  said  conmiissioners,  or  trustees,  or  other  persons  as  aforesaid  hamg 
the  control  of  the  pavements  in  the  streets  or  public  places  in  the  parochial 
or  other  division  within  the  jurisdiction  of  this  Act,  wherein  such  houses, 
buildings,  lands,  tenements,  and  hereditaments,  or  to  such  person  or  persons 
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as  the  said  commissioners  or  trustees,  or  other  persons  as  aforesaid  shall   Appendix.- 

appoint  to  take  possession  of  the  same,  upon  having  six  calendar  months*         

notice  to  quit  such  possession  from  the  said  commissioners  or  trustees,  or 
other  persons  as  aforesaid,  or  from  the  person  or  persons  so  authorised  by 
them  ;  and  such  person  or  persons  in  possession  shall  at  the  end  of  the  said 
six  calendar  months,  whether  such  notice  be  given  with  reference  to  the 
time  or  times  of  such  tenants  holding  or  not,  or  so  soon  as  he,  she,  or  they 
shall  be  required,  peaceably  and  quietly  deliver  up  the  possession  of  the  said 
premises  to  the  said  conmiissioners  or  trustees,  or  other  persons  as  aforesaid, 
or  the  person  or  persons  authorised  by  the  said  commissioners  or  trustees,  or 
other  persons  as  aforesaid,  to  take  possession  thereof  ;  and  in  case  any  such 
tenant  should  be  compelled  to  quit  before  the  expiration  of  his  or  her  term 
in  any  such  premises,  then  and  in  such  case  the  said  commissioners  or 
trustees,  or  other  persons  as  aforesaid,  shall  and  they  are  hereby  required  to 
make  satisfaction  and  compensation  for  the  loss  or  damage  which  he  or  she 
shall  or  may  sustain  thereby ;  and  in  case  any  difference  or  dispute  shall 
arise  as  to  the  amount  of  such  satisfaction  or  compensation,  the  same  shall  or 
may  be  determined,  settled,  and  ascertained  by  a  jury,  in  such  and  the  like 
manner  as  the  sum  or  sums  of  money  to  be  paid  for  the  purchase  of  any 
lands,  tenements,  or  hereditaments  is  herein  directed  to  be  determined, 
settled,  and  ascertained  ;  and  that  in  case  any  such  person  or  persons  so  in 
possession  as  aforesaid  shall  refuse  to  give  such  possession  as  aforesaid, 
it  shall  and  may  be  lawful  to  and  for  the  said  commissioners  or  trustees,  or 
other  persons  as  aforesaid,  to  issue  their  precept  or  precepts  to  the  sheriff  or 
sheriffs,  or  bailiff,  or  other  proper  officer  of  the  city,  borough,  or  county 
wherein  such  parochial  or  other  district  shall  be  situate,  to  deliver  possession 
of  the  said  premises  to  such  person  or  persons  as  shall  in  such  precept  or 
precepts  be  nominated  to  receive  the  same  ;  and  the  said  sheriff  or  sheriffs 
or  bailiff,  and  every  other  proper  officer,  is  hereby  authorised  and  required 
to  deliver  such  possession  accordingly  of  the  said  premises,  and  to  levy  such 
costs  as  shall  accrue  from  the  issuing  and  execution  of  such  precept  or 
precepts  on  the  person  or  persons  so  refusing  to  give  possession  as  aforesaid, 
by  distress  and  sale  of  his,  her,  or  their  goods. 

91.  And  be  it  further  enacted,  that  all  and  every  person  and  persons  Mortgagees, 
who  shall  have  any  mortgage  or  mortgages  on  such  houses,  buildings,  lands,  on  tender  of 
tenements,  and  hereditaments,  not  being  in  possession  thereof  by  virtue  of  principal  and 
such  mortgage  or  mortgages,  shall  on  the  tender  of  the  principal  money  and  i^^^^rest  to 
interest   due  thereon,  together  with  the  amount  of  six  calendar  months'  ^^^^y* 
interest  on  the  said  principal,  by  the  said  commissioners  or  trustees,  or  other 
persons  having  the  control  of  the  pavements  in  the  streets  or  public  places 
in  such  parochial  or  other  district,  within  the  jurisdiction  of  this  Act,  wherein 
the  said  houses,  buildings,  lands,  tenements,  and  hereditaments  shall  lie  or 
be  as  aforesaid,  or  by  such  person  or  persons  as  they  shall  appoint,  immedi- 
ately convey,  assign,  and  transfer  such  mortgage  or  mortgages  to  the  said 
commissioners  or  trustees  or  other  persons  as  aforesaid,  or  to  such  person  or 
persons  as  they  shall  appoint ;  or  in  case  such  mortgagee  or  mortgagees  shall 
have  notice-  in  writing  from  the  said  commissioners  or  trustees  or  other 
person  as  aforesaid,  or  from  such  person  or  persons  as  they  shall  appoint, 
that  they  will  pay  off  and  discharge  the  principal  money  and  interest  which 
shall  be  due  on  the  said  mortgage  or  mortgages  at  the  end  or  expiration  of 
six  calendar  months,  to  be  computed  from  the  day  of  giving  such  notice,  and 
then  at  the  end  of  six  calendar  months,  on  payment  of  the  principal  and 
interest  so  due,  such  mortgagee  or  mortgagees  shall  convey,  assign,  and 
transfer  his,  her,  or  their  interest  in  the  premises  to  the  said  commissioners 
or  trustees  or  other  persons  as  aforesaid,  or  to  such  person  or  persons  as  on  refusal, 
shall  be  appointed  in  trust  for  them  ;  and  in  case  the  mortgagee  or  mort-  interest  to 
gagees  shall  refuse  to  convey  and  assign  as  aforesaid  on  such  tender  or  cease. 
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Appendix,    payment,  that  then  all  interest  on  every  such  mortgage  shall  from  thenceforth 
cease  and  determine. 

The  znort-  92.  Provided  always,  and  be  it  fmrther  enacted,  that  in  case  the  sam  dne 

ffagees  not  to  upon  any  such  mortgage  or  mortgages,  with  all  interest  due  thereon,  shall 
be  paid  more  amount  to  more  than  the  real  value  of  the  premises,  to  be  ascertained  as 
than  the  real  directed  by  this  Act,  then  the  said  commissioners  or  trustees  or  other 
persons  as  aforesaid  shall  not  be  liable  to  pay  to  the  mortgagee  or  mortgagees 
more  than  such  real  value  of  such  premises,  so  ascertained  as  aforesaid. 


value  of 
premises. 


Bargains  and 
sales  to  have 
the  force  of 
iineB  and 
recoveries. 


93.  And  be  it  further  enacted,  that  the  conveyance  of  any  such  estate  or 
interest  of  any  feme  covert  to  the  said  commissioners  or  trustees  or  other 
persons  as  aforesaid  for  the  time  being,  or  any  five  or  more  of  them,  or  any 
person  or  persons  in  trust  for  them,  by  indenture  or  indentures  of  bargain 
and  sale,  sealed  and  delivered  by  such  feme  covert,  in  the  presence  of  and 
attested  to  two  credible  witnesses,  and  duly  acknowledged,  and  to  be  enrolled 
in  the  High  Court  of  Chancery  within  six  calendar  months  after  the  making 
thereof  shall  as  effectually  and  absolutely  convey  the  estate  and  interest  of 
such  feme  covert  in  the  premises  as  any  fine  or  fines,  recovery  or  recoveries, 
would  or  could  do,  if  levied  or  suffered  thereof  in  due  form  of  law  ;  and 
further,  that  all  bargains  and  sales  whatsoever  to  be  made  of  any  such 
houses,  buildings,  lands,  tenements,  and  hereditaments,  as  shall  be  purchased 
by  the  commissioners  or  trustees  or  other  persons  as  aforesaid  for  the  time 
being,  by  virtue  and  for  the  purposes  of  this -Act,  and  enrolled  as  aforesaid, 
shall  have  the  like  force,  effect,  and  operation  in  law,  to  all  intents  and 
purposes,  as  any  fine  or  fines,  recovery  or  recoveries  whatsoever  would  have 
had  if  levied  or  suffered  by  the  bargainer  or  bargainers,  or  any  person  or 
persons  seised  of  or  entitled  to  any  estate  or  interest  in  the  premises  in  trust 
for  such  bargainer  or  bargainers,  in  any  manner  or  form  whatsoever. 

94.  And  be  it  further  enacted,  that  upon  payment  of  the  principal  money 
and  interest  due  on  any  mortgage  as  aforesaid  into  the  Bank  of  England, 
at  the  end  of  six  calendar  months  from  the  day  of  giving  such  notice  as 
aforesaid,  for  the  use  of  the  mortgagee  or  mortgagees,  the  cashier  or  cashiers 
of  the  bank  shall  give  a  receipt  or  receipts  for  the  said  money,  in  like 
manner  as  is  hereinbefore  directed  in  cases  of  other  payments  into  the  bank ; 
and  thereupon  all  the  estate,  right,  title,  interest,  use,  trust,  property,  claim 
and  demand  of  the  said  mortgagee  or  mortgagees,  and  of  all  and  every 
person  or  persons  in  trust  for  him,  her,  or  them,  shall  vest  in  the  said  com- 
missioners or  trustees  or  other  persons  as  aforesaid,  and  they  shall  be  deemed 
to  be  in  the  actual  possession  of  the  premises  comprised  in  such  mortgage  or 
mortgages,  to  all  intents  and  purposes  whatsoever. 

Moneys  to  be      95.  And  be  it  further  enacted,  that  all  sums  of  money,  or  other  con- 
paid  or  sideration,  recompense,  or  satisfaction,  to  be  paid  or  made  pursuant  to  any 
tendere<l  such  agreement  or  verdict  as  aforesaid,  or  in  discharge  of  any  such  mortgage, 
before  any       ghall  be  paid  or  tendered  to  the  party  or  parties  entitled  to  the  same,  or 
use  made  of     ^^^^  jj^^^  ^^le  Bank  of  England  as  aforesaid,  before  the  said  commissioners  or 
e  premises,  ^^^g^^gg  ^p  other  persons  as  aforesaid,  or  any  person  or  persons  authorised 
by  them,  shall  proceed  to  pull  down  any  house  or  houses,  or  other  erections 
or  buildings  comprised  in  or  affected  by  such  agreement,  verdict,  or  mortgage 
respectively,  or  to  use  the  ground  for  any  purposes  before  mentioned  in  tins 
Act. 
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96.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and  for 
the  said  commissioners  or  trustees  or  other  persons  as  aforesaid,  from  tine 
to  time  absolutely  to  sell  and  dispose  of  all  or  any  of  the  freehold  or  lease- 
hold estates,  lands,  houses,  hereditaments,  and  premises  which  shall  hereafter 
be  conveyed  to  them  in  pursuance  of  this  Act,  or  otherwise  :  Provided  that 
the  said  freehold  or  leasehold    estates,  lands,  houses,  hereditaments,  and 
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premises  so  purchased  are  first  offered  for  sale  to  the  respective  person  or   Appendix. 

persons  of  or  from  whom  the  premises  respectively  were  purchased  by  or  on         

behalf  of  the  said  commissioners  or  trustees  or  other  persons  as  aforesaid  ; 
and  if  such  person  or  persons  respectively  shall  not  then  and  thereupon 
agree  (except  with  respect  to  and  on  account  of  the  price  thereof  as  herein- 
after mentioned),  or  shall  refuse  (except  with  respect  to  and  on  account  of 
the  price  thereof)  to  purchase  the  same  respectively  an  affidavit  shall  be 
made  and  sworn  before  a  master  in  the  High  Com*t  of  Chancery,  or  before 
one  of  his  Majesty's  justices  of  the  peace  for  the  city,  borough,  or  county 
wherein  such  parochial  or  other  district  shall  be  situate  (who  are  hereby 
respectively  empowered  and  directed  to  take  the  same),  by  some  person  or 
persons  uninterested  in  the  said  freehold  or  leasehold  estates,  lands,  houses, 
hereditaments,  or  premises,  stating  that  such  offer  was  made  by  or  on  the 
behalf  of  the  said  commissioners  or  trustees  or  other  persons  as  aforesaid, 
and  that  such  offer  was  not  then  and  thereupon  agreed  to,  or  was  refused  by 
the  person  or  persons  to  whom  the  same  was  so  offered  ;  and  that  any  such 
af&davit  shall  in  all  courts  whatsoever  be  sufficient  evidence  and  proof  that 
such  offer  was  made,  and  was  not  agreed  to,  or  was  refused  by  the  person  or 
persons  to  whom  such  offer  was  made,  as  the  case  may  be  ;  and  in  case  such 
person  or  persons  shall  be  desirous  of  repurchasing  the  same,  and  he,  she,  or 
they,  and  the  said  commissioners  or  trustees  or  other  persons  as  aforesaid, 
shall  differ  and  not  agree  with  respect  to  the  price  thereof,  then  the  price  or 
prices  thereof  shall  be  ascertained  by  a  jury,  in  the  manner  hereinbefore 
directed  with  respect  to  the  diluted  value  of  premises  to  be  purchased  bj' 
the  said  commissioners  or  trustees  or  other  persons  as  aforesaid  in  pursuance 
of  this  Act ;  and  the  expense  of  hearing  and  determining  such  differences 
shall  be  borne  and  paid  in  like  manner  as  is  hereinbefore  directed  with 
respect  to  such  purchase  made  by  the  said  commissioners  or  trustees  or  other 
persons  as  aforesaid  (mutatis  mutandis)  ;  and  the  money  to  arise  by  the  sale 
or  sales  which  may  be  made  by  the  said  commissioners  or  trustees  or  other 
persons  as  aforesaid,  of  such  freehold  or  leasehold  estates,  lands,  houses, 
hereditaments,  and  premises,  shall  be  applied  by  the  said  commissionei-s  or 
trustees  or  other  persons  as  aforesaid  to  the  purposes  of  the  local  Act  or 
Acts  of  Parliament  relating  to  the  parochial  or  other  division  over  the 
pavement  whereof  they  shall  possess  a  control,  or  to  the  purposes  of  this 
Act,  but  the  purchaser  or  purchasers  thereof  shall  not  be  answerable  or 
accountable  for  any  misapplication  or  nonapplication  of  the  money  paid  by 
him  or  them  for  such  freehold  or  leasehold  estates,  lands,  houses,  heredita- 
ments, and  premises. 


THE    METROPOLIS    MANAGEMENT    ACT,    1855. 
(18  &  19  Vict.  c.  120.) 

An  Act  for  the  better  Local  Management  of  the  Metropolis. 

[14th  August  1855.] 

^ 

o  o  o  o  o  ' 

By  8.  68,  the  newcrs,  with  the  exception  of  the  main  sewers,  were  vested  in  the 
vertries  and  district  boards,  and  the  main  sewers  were  vested  in  the  Metropolitan 
Board  of  Works  (s.  136). 

Throaghout  this  Act  for  the  Metropolitan  Board  of  Works  read  now  the  London 
County  Council,  and  for  vestry  and  Board  of  Works  read  borough  council. 

89.  The  vestry  of  every  parish  mentioned  in  Schedule  (A.)  to  this  Act.  Vestries  and 
and  the  Board  of  Works  for  every  district  mentioned  in  Schedule  (B.)  to  ?*®^^^^ 
this  Act,  shall  (subject  to  the  powers  by  this  Act  vested  in  the  Metropolitan  ^^  ^^ 
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all  sewers 
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etc. 


Board  of  Works)  from  time  to  time  repair  and  maintain  the  sewers  mider 
this  Act  vested  in  them,  or  such  of  them  as  shall  not  be  discontinued,  dosed 
up,  or  destroyed  under  the  powers  herein  contained,  and  shall  cause  to  be 
made,  repaired,  and  maintained  such  sewers  and  works,  or  such  diversions 
or  alterations  of  sewers  and  works,  as  may  be  necessary  for  effectually 
draining  their  parish  or  district,  and  shall  cause  all  banks,  wharves,  docks, 
or  defences  abutting  on  or  adjoining  any  river,  stream,  canal,  pond,  or 
watercourse  in  such  parish  or  district,  to  be  raised,  strengthened,  or  altered 
or  repaired,  where  it  may  be  necessary  so  to  do  for  effectually  draining,  or 
protecting  from  floods  or  inundation  such  parish  or  district ;  and  it  shaU  be 
lawful  for  any  such  vestry  or  district  board  to  carry  any  such  sewers  or 
works  through,  across,  or  under  any  turnpike  road,  or  any  street  or  place 
laid  out  as  or  intended  for  a  street,  or  through  or  under  any  cellar  or  vault 
which  may  be  under  the  pavement  or  carriageway  of  any  street^  and  into, 
through,  or  under  any  lands  whatfioever,  making  compensation  for  any 
damage  done  thereby,  as  hereinafter  provided  ;  and  it  shall  be  lawful  for 
any  such  vestry  or  district  board  from  time  to  time  to  enlarge,  contract, 
raise,  lower,  arch  over,  or  otherwise  improve  or  alter  all  or  any  of  the 
sewers,  watercourses,  and  works  which  shall  be  from  time  to  time  vested  in 
them  or  subject  to  their  order  and  control,  and  to  discontinue,  close  up,  or 
destroy  such  of  them  as  they  may  deem  to  have  become  unnecessary  : 
Provided  always,  that  no  new  sewer  shall  be  made  without  the  previous 
approval  of  the  Metropolitan  Board  of  W#rks  :  Provided  also,  that  the 
discontinuance,  closing  up,  destruction,  or  alteration  of  any  sewer  as  afore- 
said shall  be  so  done  as  not  to  create  a  nuisance  ;  and  if  by  reason  thereof 
any  person  shall  be  deprived  of  the  lawful  use  of  any  covered  sewer,  it  shall 
be  the  duty  of  the  vestry  or  district  board  to  provide  some  other  sewer,  or  a 
drain  as  effectual  for  his  use  as  the  sewer  of  which  he  is  so  deprived  :  Pro- 
vided also,  that  where  the  vestry  or  district  board  alter  any  sewer,  or  provide 
a  new  sewer  in  substitution  for  a  sewer  discontinued,  closed  up,  or  destroyed, 
they  may  contract  or  otherwise  alter  the  pnvate  drains  communicating  with 
the  »ewer  so  altered,  or  with  the  sewer  so  discontinued,  closed  up,  or 
destroyed,  or  may  close  up  or  destroy  such  private  drains,  and  provide  new 
drains  in  lieu  thereof,  as  the  circumstances  of  the  sewerage  may  appear  to 
them  to  require,  but  so  that  in  every  case  the  altered  or  substituted  drain 
shall  be  as  effectual  for  the  use  of  the  person  entitled  thereto  as  the  drain 
previously  used. 

By  H.  :)S  of  the  MetropoHA  Management  Act,  1^62,  Tcjitries  and  local  boards  may 
continne  the  sewers  outftide  the  limito  of  the  metropolis. 

So  much  of  thifl  section  and  of  r.  70  as  related  to  flood  works  and  banks  was  to 
vQwe  to  be  in  force  after  the  passing  of  the  Thames  Kiver  Prevention  of  Floods  Act, 
\i^79, j)ojft.    Sees.  43. 


Where  works 
interfere 
with  any 
ancient  mill, 
etc.,  compen- 
sation to  De 
made,  or 
rights  therein 
purchased. 


86.  Provided  also,  that  where  any  work  by  any  vestry  or  district  board 
done  or  required  to  be  done  in  pursuance  of  the  provisions  of  this  Act 
interferes  with  or  prejudicially  affects  any  ancient  mill,  or  any  right 
ccmnected  therewith,  or  other  right  to  the  use  of  water,  full  compensation 
shall  be  made  to  all  persons  sustaining  damage  thereby,  in  manner  hereia- 
after  provided,  or  it  shall  be  lawful  for  the  vestry  or  board,  if  they  think 
fit,  to  contract  for  the  purchase  of  such  mill,  or  any  such  right  connected 
therewith,  or  other  right  to  the  use  of  water  :  and  the  provisions  of  this  Act 
with  respect  to  the  purchases  by  the  vestry  or  board  hereinafter  authorised 
shall  be  applicable  to  ever}*  such  purchase  as  aforesaid. 

The  earlier  part  of  thin  section  as  to  cleanf^ing  ditches  has  been  repealed  and  re- 
enacted  with  addition!^  in  s.  43  of  the  Public  Health  (London)  Act,  1891,  jmi#/. 
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119.  If  any  porch,  shed,  projecting  window,  step,  cellar  door  or  window,   Appendix. 

or  steps  leading  into  any  cellar  or  otherwise,  lamp,  lamp  post,  lamp  iron,         

sign,  sign  post,  sign  iron,  showboard,  window  shutter,  waill,  gate,  fence,  or  Owners,  etc., 
opening,  or  any  other  projection  or  obstraction  placed  or  made  against  or  in  to  remove 
front  of  any  house  or  building  after  the  commencement  of  this  Act  shall  future  pro- 
be an  annoyance,  in  consequence  of  the  same  projecting  into  or  being  made  jections,  on 
in  or  endangering  or  rendering  less  commodious  the  passage  along  any  street  notice  from 
in  their  parish  or  district,   it  shall  be  lawful  for  the   vestry  or  district  *^-^V^L^^rjj  ^" 
board  to  give  notice  in  writing  to  the  owner  or  occupier  of  such  house  or 

building  to  remove  such  projection  or  obstruction,  or  to  alter  the  same  in 

such  manner  as  the  vestry  or  board  think  fit ;  and  such  owner  or  occupier 

shall  within  fourteen  days  after  the  ser\'ice  of  such  notice  upon  him  remove 

such  projection  or  obstruction,  or  alter  the  same  in  the  manner  directed  by 

the  vestry  or  board  ;  and  if  the  owner  or  occupier  of  any  such  house  or  Penalty  for 

building  neglect  or  refuse  within  fourteen  days  after  such  notice  to  remove  neglect. 

such  projection  or  obstruction,  or  to  alter  the  same  in  the  manner  directed 

by  the  vestry  or  board,  he  shall  forfeit  any  sum  not  exceeding  five  pounds, 

and  a  further  simi  not  exceeding  forty  shillings  for  every  day  during  which 

such  projection  or  obstruction  continues  after  the  expiration  of  such  fourteen 

days  from  the  time  when  he  may  be  convicted  of  any  offence  contrary  to  the 

provisions  hereof. 

120.  It   shall  be  lawful   for   every   vestry  and  district  board,   if  any  Vestry  or  dis- 
projection  or  obstruction  which  has  been  placed  or  made  against  or  in  front  trict  board 
of  any  house  or  building  in  any  such  street  (a)  before  the  commencement  may  remove 
of  this  Act  shall  be  an  annoyance  as  aforesaid,  to  cause  the  same  to  be  ^^*fji?f  ^^j 
removed  or  altered  as  they  think  fit :  Provided  always,  that  the  vestry  or  J^^ke  com- 
board  shall  give  notice  in  writing  of  such  intended  removal  or  alteration  to  pensation  for 
the  owner  or  occupier  against  or  in  front  of  whose  house  or  building  such  the  same, 
projection  or  obstruction   shall  be,   seven  days  before   such   removal   or 

alteration  shall  be  commenced,  and  shall  make  reasonable  compensation  to 
every  person  who  shall  incur  any  loss  or  damage  by  such  removal,  excepting 
in  cases  where  the  obstruction  or  projection  may  now  be  removable  under 
any  Act,  in  which  case  no  compensation  shall  be  made. 

('/)  That  is  a  street  within  their  parish  or  district 

A  piece  of  land  in  front  of  bouses  between  a  footway  and  carriageway  used  by  the 
public,  bat  also  by  the  occapiere  of  the  hooses,  was  held  not  to  be  a  street  within 
the  meaning  of  these  sections  (^Le  Neve  v.  VtHry  of  Mile  Eiid  Old  Town  (1858), 
27  L.  J.  Q.  B.  208). 

These  sections  have  been  held  to  repeal  impliedly  57  Geo.  3,  c.  xxix.,  s.  72.  See 
Forte*eue  v.  Sc.  Matthew,  Bethnal  Green,  [1891]  2  Q.  B.  170.  </.  St,  Mary, 
Ultngton  v.  Goodmun  (1889),  23  Q.  B.  D.  154. 


Duties  and  Powers  of  Metropolitan  Board  of  Works, 

136.  The  sewers  mentioned  in  Schedule  (D.)  to  this  Act,  being  the  main  Main  sewers 
sewers  now  vested  in  the  Conmiissioners  of  Sewers  of  the  city  of  London  y®®|;^  "^.J 
and  in  the  Metropolitan  Commissioners  of  Sewers  respectively,  with  the  g^I^^      '^ 
walls,   defences,   banks,   outlets,   sluices,    flaps,    penstocks,   gullies,   grates,  ^o^ks  and 
works,  and  things  thereunto  belonging,  and  the  materials  thereof,  with  all  power  to  such 
rights  of  way  and  passage  used  and  enjoyed  by  such  commissioners  respec-  board  to 
tively  over   and  to  such  sewers,  works,  and  things,  and  all  other  rights  make  sewers, 
concerning  or  incident  to  such  sewers,  works,  and  things,  shall  be  vested  in 
the  Metropolitan  Board  of  Works  ;  and  such  Board  shall  make  such  sewers 
and  works  as  they  may  think  necessary  for  preventing  all  or  any  part  of  the 
sewage  withii^the  metropolis  from  flowing  or  passing  into  the  river  Thames 
in  or  near  the  metropolis     .     .     .  (a)  and  shall  also  make  all  such  other 
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Appendix    sewers  and  works,  and  such  diversions  or  alterations  of  any  existing  sewers 

or  works  vested  in  them  under  this  Act,  as  they  may  from  time  to  time 

think  necessary  for  the  effectual  sewerage  and  drainage  of  the  metropolis, 
and  shall  discontinue,  close  up,  or  destroy  such  sewers  for  the  time  being 
vested  in  them  under  this  Act  as  they  may  deem  imnecessary ;  and  such 
Board  shall  from  time  to  time  repair  and  maintain  the  sewers  so  vested  in 
them,  or  such  of  them  as  may  not  be  discontinued,  closed  up,  or  destroyed 
as  aforesaid  ;  and  for  the  purposes  aforesaid  such  Board  shall  have  full 
power  and  authority  to  carry  any  such  sewers  or  works  through,  across,  or 
under  any  turnpike  road,  or  any  street  or  place  laid  out  as  or  intended  for  a 
street,  as  well  beyond  as  within  the  limits  of  the  metropolis,  or  through 
or  under  any  cellar  or  vault  under  the  carriageway  or  pavement  of  any 
street,  and  into,  through,  or  under  any  lands  whatsoever  within  or  beyond 
the  said  limits,  making  compensation  for  any  damage  done  thereby,  as 
hereinafter  provided  ;  and  all  sewers  and  works  from  time  to  time  made  by 
the  said  Board  shall  vest  in  them  ;  and  the  said  Board  shall  cause  the 
sewers  vested  in  them  to  be  constructed,  covered,  and  kept  so  as  not  to  be 
a  nuisance  or  injurious  to  health,  and  to  be  properly  cleared,  cleansed,  and 
emptied,  and  for  the  purpose  of  clearing,  cleansing,  and  emptying  the  same 
they  may  construct  and  place,  either  above  or  uuder  ground,  such  reservoirs, 
sluices,  engines,  and  other  works  as  may  be  necessary,  and  may  cause  the 
sewage  and  refuse  from  such  sewers  to  be  sold  or  disposed  of  as  they  may 
see  fit,  but  so  as  not  to  create  a  nuisance,  and  the  money  arising  thereby 
shall  be  applied  towards  defraying  the  expenses  of  such  Board. 

(/?)  Words  omitted  have  beea  repealed. 

Qtrnpeiutation. — The  compenflation  is  to  be  afttessed  and  recovered  as  provided  by 
fls.  225  and  226,  jtost^  and  the  principles,  aD<l  to  a  large  extent  the  procedure,  laid 
down  nnder  the  lAnds  Claoses  Acts  are  adopted.  See  the  notes  to  S8.  63  and  68  of 
the  I^nds  Claases  Consolidation  Act,  1-84.'),  an//*,  pp.  96,  110,  for  the  principles  of 
compensation  when  lands  are  taken  or  injurioasly  affected.  The  erection  of  a 
hoarding  in  a  street  while  sewers  are  being  made  which  renders  acce^^  to  premises 
less  convenient,  gives  no  ground  for  compensation  (^Herring  v.  Metropolitan  B*»ard 
of  WorkM  (1865),  34  L.  J.  C.  P.  224). 

In  making  and  laying  sewers  nnder  this  Act,  it  is  not  necessary  for  the  authority 
to  purchase  the  land'  before  proceeding  to  carry  out  the  works  ;  they  may  enter  npon 
the  land  and  construct  the  works.  See  the  notes  to  the  Public  Health  (Support  of 
Sewers)  Act,  1883,  ante,  p.  495,  and  Prtrfs  v.  Carson  (1844),  7  M.  &  G.  548  ;  Li*ftr  v. 
Lobicy  (1837),  7  Ad.  &  E.  124  ;  Xortk  London  Bail,  Co.  v.  Metropolitan  Board  of 
Works  (1**^59),  28  L.  J.  Ch.  909.  This  power  is  not  controlled  by  the  power  to 
purchase  land  given  by  ss.  150 — Ih^^post  {Hughes  \,  Metropolitan  Board  of  Works 
(1861),  9  W.  li.  517). 

If  a  sewer  is  properly  constructed  and  managed  there  is  no  remedy  for  subAeqaent 
damage  to  adjoining  land  by  flooding  (^IlamiHond  v.  Vestry  of  St.  Pancrat  (IS74), 
L.  K.  9  C.  P.  316  ;  Dixon  v.  Metropolit^tn  BiHird  of  Worlts  (1881),  7  Q.  B.D.  418). 
If  there  ha<<  been  negligence,  the  remedy  will  be  by  action. 

If  support  is  required  for  a  sewer  from  adjacent  lands,  it  wsa  held  that  compensa- 
tion should  be  made  in  respect  thereof  l)efore  such  a  right  can  be  acquired  {^Metro- 
politan Board  of  Works  t.  Metropolitan  Bail.  Co.  (1868),  L.  R.3  C.  P.  612). 

Under  the  rule  laid  down  in  In  re  Corporation  of  Dudley  (1881),  8  Q.  B.  D.  »6, 
it  will  probably  be  presumed  that  such  support  is  conferred  by  statute  and  that  the 
landowner  has  a  remedy  by  claiming  compensation,  but  that  he  will  be  liable  for 
damages  if  he  injure  the  sewer.  See  Xormanton  Gas  Co.  v.  Pope  (1883),  52  L.  J.  Q. B. 
629,  and  see  notes  to  the  Public  Health  (Support  of  Sewers)  Act,  1883,  anJte^  p.  495. 

The  Metropolis  Management  Act,  1858  (21  &  22  Vict.  c.  104),  s.  2,  extendeil  the 
poweni  of  this  section  so  as  to  enable  the  council  to  erect  work.^  on  the  bed  of  the 
Thames,  with  the  consent  of  the  Admiralty.  See  Brotcnlow  v.  Metropolitan  Board 
of  Worlts  (1864),  33  L.  J.  C.  P.  233. 
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Appdndix. 
Auxiliary  Powers  tommon  to  the  Metropolitan  Board  of  Works  and  to  

Vestries  and  District  Boards. 


180.  It  shall  be  lawful  for  the  Metropolitan  Board  of  Works  and  every  Power  to 
district  board  and  vestry  to  purchase,  or  to  take  on  lease  for  such  term  as  boards  and 
they  may  think  fit,  any  land,  or  any  right  or  easement  in  or  over  any  land  vestries  to 
which  they,  may  deem  necessary  or  expedient  for  the  formation  or  protection  P^^'^^® 
of  any  works  which  they  are  authorised  to  execute  under  this  Act,  also  any  ^  the%ur- 
offices  and  other  buildings,  yards,  stations,  or  places  for  deposit  of  refuse,  poses  ofthis 
materials,  and  things,  or  any  land  for  the  erection  and  formation  of  such  Act. 
offices  and  other  buildings,  yards,  stations,  or  places  for  deposit  ;  and  also  to 
<!ontract  for  the  purchase,  removal,  or  abatement  of  any  milldam,  pound, 
weir,  bank,  wall,  lock,  or  other  obstruction  to  the  flow  of  water,  whereby 
sewerage  or  drainage  is  interrupted  or  impeded,  and  for  the  purchase  of  any 
land,  or  any  right  or  easement  in  or  over  any  land,  which  it  may  be  neces- 
sary or  expedient  to  purchase  to  prevent  the  obstruction  of  sewerage  or 
drainage  ;  and  also  to  purchase  or  take  on  lease  as  aforesaid  the  whole  or 
any  part  of  any  streams  or  springs  of  water,  or  any  rights  therein,  which 
appears  to  them  necessary  to  acquire  and  use  for  the  purposes  of  cleansing 
sewers  and  drains,  and  the  other  purposes  of  this  Act,  or  any  land  which  is 
deemed  by  them  advisable  to  purchase  or  take  on  lease  for  the  purpose  of 
drawing  or  obtaining  water  from  springs,  or  by  sinking  of  wells,  and  for 
making  and  providing  reservoirs,  tanks,  aqueducts,  watercourses,  and  other 
works,  or  for  any  other  purpose  connected  with  the  works  for  obtaining 
such  supply  of  water  as  aforesaid  :   Provided  always,  that  nothing  herein 
contained  shall  authorise  the  said  Metropolitan  Board,  or  any  district  board 
or  vestry,  to  use  or  permit  to  be  used  any  such  works  for  the  purpose  of 
carrying  water  by  supply  pipes  into  any  house  or  factory  for  domestic, 
manufacturing,  or  commercial  purposes. 

The  conncil  may  also  purchase  lands  for  making  roads  and  accommodation  works ; 
see  Metropolitan  Management  Act,  1862,  pott, 

151.  For  the  purpose  of  enabling  the  said  Metropolitan  Board,  and  every  Certain 
district  board  and  vestry,  to  obtain  any  land,  or  any  right  or  easement  in  or  provisions  of 
over  any  land,  which  they  respectively  may  require  for  the^urposes  of  this  8  &  9  Vict. 
Act,  the  Lands  Clauses  Consolidation  Act,  1846,  except  the  provisions  of  ^'  ^^IS^'^tu 
that  Act  with  respect  to  the  recovery  of  forfeitures,  penalties,  and  costs,  ^J^^gt^^ 
shall,  subject  to  the  provisions  herein  contained,  be  incorporated  with  this 

Act ;  and  the  provisions  of  the  said  Act  so  incorporated  with  this  Act  which 
would  be  applicable  in  the  case  of  a  purchase  of  any  land  shall  be  applicable 
in  the  case  of  the  purchase  of  a  right  or  easement  in  or  over  any  land  ;  and 
for  the  purposeis  of  this  Act  the  expression  *^  the  promoters  of  the  under- 
taking," wherever  used  in  the  said  Lands  Clauses  Consolidation  Act,  shall 
mean  the  Metropolitan  Board,  or  the  district  board  or  vestry,  acting  under 
the  provisions  of  the  said  Act  and  this  Act,  as  the  case  may  be. 

152.  Provided  always,  that  the  provisions  of  the  said  Lands  Clauses  Con-  Lands  not  to 
solidation  Act  "with  respect  to  the  purchase  and  taking  of  lands  otherwise  be  taken com- 
than   by  agreement "  shall  not  be  incorporated   with   this  Act,  save   for  pulsorily, 
enabling  the  Metropolitan  Board  of  Works  to  take  land,  or  any  right  or  Metronofitan 
easement  in  or  over  land,  for  the  purpose  of  making  any  sewers  or  works  Board  with 
for  preventing  the  sewage  or  any  part  of  the  sewage  within  the  metropolis  consent  of 
from  passing  into  the  Thames  in  or  near  the  metropolis,  or  otherwise  for  Secretary  of 
the  purpose  of  the  sewerage  or  drainage  of  the  metropolis  :  Provided  also.  State. 

that  no  land,  or  right  or  easement  in  or  over  land,  for  the  purposes  afore- 
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Ajypendix.    said,  shall  be  taken  compulsorily  by  the  said  bcMird,  withoat  the  previous 
consent  in  writing  of  one  of  her  Majesty's  principal  Secretaries  of  State. 

Previous  153.  The  Metropolitan  Board  of  Works,  before  applying  for  the  consent 

notice  to  be     of  the  Secretary  of  State  for  taking  land,  or  any  right  or  easement  in  or 
given.  over  land,   compulsorily,   as  aforesaid,  shall  publish,   once  at  the   least  in 

each  of  four  consecutive  weeks,  in  one  of  the  daily  newspapers  published 
in  the  metropolis,  an  advertisement  describing  the  nature  of  the  works  in 
respect  of  which  the  land,  right,  or  easement,  is  proposed  to  be  taken, 
naming  a  place  where  a  plan  of  the  proposed  works  is  open  for  inspection  at 
all  reasonable  hours,  and  stating  the  quantity  of  land  or  the  particulars  of 
the  right  or  easement  that  they  require  for  the  purpose  of  such  works,  and 
shall  serve  a  notice  on  the  owners  or  reputed  owners,  lessees,  or  reputed 
lessees,  and  occupiers,  of  the  land  intended  to  be  taken,  or  of  the  land  in  or 
over  which  such  right  or  easement  is  intended  to  be  taken,  such  service  to 
be  made  four  weeks  previously  to  the  application  to  such  Secretary  of  State ; 
and  such  notice  shall  state  the  particulars  of  the  land,  right,  or  easement  so 
required,  and  that  the  Metropolitan  Board  are  willing  to  treat  for  the  pur- 
chase thereof,  and  as  to  the  compensation  to  be  made  for  the  damage  that 
may  be  sustained  by  reason  of  the  proposed  works. 

The  effect  of  these  notices  in  not  clear,  nor  does  it  appear  whether  they  are  to  take 
the  place  of  a  notice  to  treat  under  ^.  18  of  the  l^andx  Clauses  Act,  1845,  ante,  p.  28. 
If  they  are  similar  to  the  notices  to  be  nerved  before  applying  for  a  provisional  order 
as  under  f».  176  of  the  Public  Health  Act,  1875,/in^r,p.  45*7,  they  would  have  no  effect 
upon  the  legal  right  of  the  parties.  On  the  other  hand,  if  the  Secretary  of  State 
given  his  connent,  they  may  \ye  reganled  an  having  the  name  effect  as  a  notice  to  treat 
{rf.  Blrrh  v.  Vrstry  of  St.  Marylehone  (ls69),  20  L.  T.  (N.8.)  697,  and  Bvrges  v. 
Briiittd  Sanitarg  Authority  (1886),  50  J.  P.  456). 


Power  to  IM.  The  Metropolitan  Board  of  Works,  and  any  district  board  or  vestry, 

dispose  of  {^may  sell  and  dinpotte  of  any  land  purchased  by  them  under  this  Act,  and  any 
lands  or  pro-  property  tchatsoerer  rested  in  them  under  this  Act^  which  it  may  appear  to  them 
V^^y^^^  may  be  projierly  sold  or  disposed  of;  and  for  completing  and  carrying  any  such 
^*"      *  sale  of  any  land  into  effect  such  board  may  make  and  execute  a  conveyance  of 

the  land  sold  and  disposed  of  as  aforesaid  unto  the  purchaser j  or  as  he  shall 
direct,  and  such  conveyance  shall  be  under  the  seal  of  the  said  board  or  restry  ; 
attd  the  trord  ^^  ^Irant''  in  such ^  conveyance  shall  have  the  same  operation  as 
by  the  Lands  Clauses  Consolidation  Act^  1845,  is  given  to  the  same  word  in  a 
conveyance  of  lands  made  by  the  promoters  of  the  undertaking  ;  and  a  receipt 
under  the  seal  of  the  said  board  or  vestry  shall  be  a  sufficient  discharge  to  Ae 
purchaser  of  any  such  land  or  any  other  such  property  as  aforesaid  for  the  pur- 
chase money  in  such  receipt  expressed  to  be  received;  and  the  money  arising 
from  such  sale  of  any  latid  purchased  under  this  Act,  and  {except  as  hereinafter 
otherwise  provided)  of  any  such  property,  shall  be  applied  in  aid  of  the  rate  out 
of  ichich  the  expetises  of  the  purchase  of  such  land  or  providiftg  such  property 
have  been  or  are  authorised  to  be  defrayed  under  this  Act;  and  the  money 
arising  from  the  sale  of  any  property  vested  in  any  such  board  or  vestry  under 
this  Act^  and  which,  before  becoming  so  vested,  teas  vested  in  any  commiesioners 
or  other  body,  or  in  any  officer  of  any  commissioners  or  other  body,  or  in  any 
surveyor  of  highways,  shall  be  applied  in  or  towards  the  discharge  of  any  debts 
or  liabilities  for  the  discharge  whereof  rates  are  by  this  Act  authorised  to  be 
raised  in  the  parish,  or  paH,  to  the  commissioners  or  other  body  for  the  memage- 
ment  of  the  paving,  lighting,  or  cleansing  whereof  such  property  may  ham 
belonged  before  the  commeticement  of  this  Act,  and,  subject  as  aforesaid,  shaU  be 
applied  in  aid  of  such  rate  to  be  raised  under  this  Act  in  such  parish  or  part  as 
to  the  board  or  vestry  disposing  of  such  property  may  seem  just;  and  any  such 
board  or  vestry]  may  let  any  land  purchased  by  or  vested  in  them  under  this 
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Act,  and  which  for  the  time  being  is  not  required  for  the  purposes  thereof,    Appendix* 
in  such  manner  and  on  such  terms  as  such  board  or  vestry  may  see  fit.  

The  words  in  italics  have  been  repealed  except  in  so  far  as  the  section  applies  to  the 
Metropolitan  Board  of  Works  (London  Government  Act,  1899  (62  &  63  Vict.  c.  4)  ). 

155.  Provided  always,  that  where  any  land  or  any  right  or  easement  in  or  O^oiers  of 
over  land  is  purchased  by  the  said  Metropolitan  Board,  or  any  district  board  land  may  on 
or  vestry,  under  this  Act,  it  shall  be  lawful  for  the  owners  of  or  parties  sale  reserve  a 
entitled  to  sell  or  convey  such  land,  right,  or  easement  to  reserve  upon  the  right  of 
sale  thereof  to  such  board  or  vestry,  in  and  by  the  conveyance,  such  right  or  pre-emption. 
pre-emption  to  the  person  for  the  time  being  entitled  to  the  land  (if  any) 
from  which  the  land  so  purchased  was  severed,  or  in  or  over  which  such 
right  or  easement  is  granted,  as  is  provided  by  sections  one  hundred  and 
twenty-eight,  one  hundred  and  twenty-nine,  and  one  hundred  and  thirty  of 
the  said  Lands  Clauses  Consolidation  Act ;  but,  except  wheie  such  right  or 
pre-emption  is  so  reserved,  there  shall  be  no  such  right,  notwithstanding  the 
incorporation  of  the  said  Lands  Clauses  Consolidation  Act  with  this  Act. 


Appeals, 

211.  Any   person   who  deems   himself   aggrieved  by  any  order  of  any  Power  to 
vestry  or  district  board  in  relation  to  the  level  of  any  building,  or  any  appeal 
order  or  Act  of    any   vestry  or  district  board  in  relation  to  the    con-  against  orders 
struction,  repair,  alteration,  stopping  or  filling  up,  or  demolition  of  any  *"<^  ^^^  ^^ 
building,  sewer,  drain     .     .     .     may,  within  seven  days  after  notice  of  any  j^v'^^f  ^ 
such  order  to  the  occupier  of  the  premises  affected  thereby,  or  after  such  ijoai^g  jj, 
Act,  appeal  to  the  Metropolitan  Board  of  Works  against  the  same  ;  and  relation  to 
all  such  appeals  shall  stand  referred  to  the  committee  appointed  by  such  construction 
board  for  hearing  appeals,  as  herein  provided  ;  and  such  committee  shall  hear  of  works, 
and  determine  all  such  appeals,  and  may  order  any  costs  of  such  appeals  to 
be  paid  to  or  by  the  vestry  or  district  board  by  or  to  the  party  appealing, 
and  may,  where  they  see  fit,  award  any  compensation  in  respect  of  any  act 
done  by  any  such  vestry  or  district  board  in  relation  to  the  matters  afore- 
said :  Provided,  that  no  such  compensation  shall  be  awarded  in  respect  of 
any  such  act  which  may  have  been  done  under  any  of  the  provisions  of  this 
Act  on  any  default  to  comply  with  any  such  order  as  aforesaid,  unless  the 
appeal  be  lodged  within  seven  days  after  notice  of  such  order  has  been  given 
to  the  occupier  of  the  premises  to  which  the  same  relates. 

*  *  *  *  * 

2S5.  In  every  case  where  the  amount  of  any  damage,  costs,  or  expenses  is  Compensa- 
by  this  Act  directed  to  be  ascertained  or  recovered  in  a  summary  manner,  or  tiou,  damage, 
t  he  amount  of  any  damage,  costs,  or  expenses  is  by  this  Act  directed  to  be  ^^  expenses^ 
paid,  and  the  method  of  ascertaining  the  amount  or  enforcing  the  payment  ^^^  ta     d 
thereof  is  not  provided  for,  such  amount  shall,  in  case  of  dispute,  be  ascer-  ^^^ 
tained  and  determined  by  and  shall  be  recovered  before  two  justices  ;  and  recovered, 
t  he  amount  of  any  compensation  to  be  made  under  this  Act  by  the  said 
Metropolitan  Board,  or  any  vestry  or  district  board,  shall,  unless  herein 
otherwise  provided,  be  settled,  in  case  of  dispute,  by  and  shall  be  recovered 
before  two  justices,  unless  the  amount  of  compensation  claimed  exceed  fifty 
pounds,  in  which  case  the  amount  thereof  shall  be  settled  by  arbitration, 
according  to  the  provisions  contained  in  the  Lands  Clauses  Consolidation 
Act,  1845,  which  are  applicable  where  questions  of  disputed  compensation 
are  authorised  or  required  to  be  settled  by  arbitration  (a). 

(0)  Sections  25 — 37,  ante^  pp.  53  et  seq. 
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Method  of 
proceeding 
before  jus- 
tices in 
Questions  of 
uaniages,  etc. 


Appendix.       226.  Where  the  amount  of  any  compensation,  or  of  any  damage,  costs,  or 

expenses,  is  to  be  determined  by  or  to  be  recovered  before  two  jostices,  it 

shall  be  lawful  for  any  justice,  upon  the  application  of  either  party,  to 
summon  the  other  party  to  appear  before  two  justices,  lit  a  time  and  place 
to  be  named  in  such  summons  ;  and  upon  the  appearance  of  such  parties,  or, 
in  the  absence  of  either  of  them,  upon  proof  of  due  service  of  the  summons, 
it  shall  be  lawful  for  such  two  justices  to  hear  and  determine  the  matt^, 
and  for  that  purpose  to  examine  such  parties,  or  any  of  them,  and  their 
witnesses,  on  oath,  and  make  such  order,  as  well  as  to  costs  as  otherwise,  as 
to  them  may  seem  just. 

Ar  to  proceedings  before  jnstices,  see  the  notes  to  ss.  22,  24  of  the  Lands  ClanseB 
Consolidation  Act,  1845,  ant^,  pp.  48,  52. 

A  metropolitan  mag^trate  can  exercise  the  powers  of  two  jostices  (2  &  3  Vict 
c.  71,  8. 14). 

The  method  of  settling  compensation  provided  in  these  sections  is  followed  in  the 

later  statutes,  as,  for  example,  the  Public  Health  (London)  Act,  1891,  s.  43,  pod; 

the  London  Building  Act,  1894,  ss.  15  and  23.    In  the  Metropolis  Management 

(Thames  River  Prevention  of  Ir loods)  Act,  1879,  pogtj  a  different  method  is  provided. 

o  o  o  o  o 

Proceedings  230.  No  Act,  order,  or  proceeding  in  pursuance  of  this  Act,  or  in  relation 
not  to  be  to  the  execution  thereof,  shall  be  quashed  or  vacated  for  want  of  form,  nor 
quashed  for  gjj^n  ^j,^  same  be  removed  by  certiorari  or  otherwise  into  any  of  the  superior 
want  of  form,  ^j^^y.^^  except  as  herein  specially  provided. 

This  is  subject  to  the  qualification  that  a  writ  of  (certiorari  will  lie  if  the  coort  has 
acted  without  jurisdiction.  See  s.  145  of  the  Lands  Clauses  Consolidation  Act,  1845, 
ante^  p.  272,  and  notes  thereto. 


THE  METROPOLIS  MANAGEMENT  ACT,   1862. 
(25  &  26  Vict.  c.  102.) 

An  Act  to  amertd  the  Metropolis  Local  Management  Acts.     [7th  August  1862.] 
o  o  o  o  o 

Power  to  22.  The  compulsory  powers  of  taking  land  given  to  the  said  Metropolitan 

Metropolitan  Board  (a)  by  the  firstly  recited  Act  (6),  and  the  Lands  Clauses  Consolidation 

Board  to  Act,  1845,  shall,  subject  to  the  conditions  and  restrictions  in  the  firstly- 

J*^®  ^*?^^       recited  Act  contained,  extend  and  be  applicable  to  the  taking  of  any  lands 

for  roads,  etc.  ^jjj^jj^  ^j^^y  jj^y  require  for  the  purpose  of  making  convenient  roads  or  ways 

to  or  in  connection  with  any  sewers  or  works  vested  or  hereafter  to  be  vested 

in  the  said  Board,  or  which  they  may  require  for  making  roads  or  ways 

during  the  construction  of  any  sewerage  works,  or  for  spoil  banks  or  places 

of  deposit  of  surplus  earth  or  other  materials  in  the  execution  of  any  such 

works. 

(^/)  The  London  County  Council. 

lb]  That  is,  the  Metropolis  Management  Act,  1855,  ss.  150—155,  ante,  p.  733. 


Formation 
and  main- 
tenance of 
bridges, 
arches,  cul- 
verts, etc. 


25.  It  shall  be  lawful  for  the  said  Metropolitan  Board  to  make  and 
maintain  any  bridges,  arches,  culverts,  passages,  or  roads  over,  under,  or  by 
the  sides  of  or  leading  to  or  from  any  sewerage  works  constructed  or  to  be 
constructed  by  them,  which  they  may  deem  necessary  and  convenient  for 
preserving  the  communications  between  lands  through  which  the  said  works 
may  have  been  or  may  be  made  or  carried  :  Provided  that  it  shall  be  ^lawful 
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for  the  said  Board  to  contract  and  agree  with  the  owners  and  occupiers  of   Appendix. 

lands  to  pay  them  or  any  of  them  compensation  in  lieu  of  making  or  main-  

taining  such  bridges  or  other  works. 

These  are  accommodation  works  similar  to  what  are  required  under  the  Railways 
Clauses  Consolidation  Act,  1845,  ante^  p.  320,  which  Act  is  not  incorporated  with 
this  one.    By  s.  24  the  county  council  are  hound  to  maintain  these  works. 

o  o  o  o  o 

92.  Whereas  it  is  in  and  by  the  firstly-recited  Act  provided  that  the  Communica- 
Metropolitan  Board  of  Works  shall  from  time  to  time,  in  order  to  secure  tions  between 
the  efficient  maintenance  of  the  main  and  general  sewerage  of  the  metropolis,  sewers  in 
make  such  general  or  special  orders  as  to  them  may  seem  proper  for  the  different 
guidance,  direction,  and  control  of  the  vestries  of  parishes  and  district  boards  5?^^tt  ^and 
in  the  levels,  construction,  alteration,  maintenance,  and  cleansing  of  sewers  payment  of 
in  their  respective  parishes  or  districts,  and  for  securing  the  proper  connec-  compensa- 
tion and   intercommunication  of  the  sewers  of  the  several  parishes  and  tion,  etc.,  in 
districts,  and  their  communications  with  the  main  sewers  vested  in  the  said  consideration 
Metropolitan  Board,  and  generally  for  the  guidance,  direction,  and  control  thereof, 
of  vestries  and  district  boards  in  the  exercise  of  their  powers  and  duties  in 
relation  to  sewerage  ;  and  all  such  orders  shall  be  binding  upon  such  vestries 
and  boards  :  Be  it  enacted,  that  whenever  the  said  Metropolitan  Board  shall, 
in  exercise   of   the   said   power,  have  ordered  that  any  sewer  or  sewers 
vested  in  the  vestry,  district  board,  or  other  body  acting  for  any  parish  or 
place  comprised  in  the  schedules  of  the  firstly-recited  Act,  having  control 
over  the  sewers  in  one  parish,  district,  or  part,  shall,  for  the  purpose  of 
outfall  or  otherwise,  be  connected  with  any  sewer  or  sewers  vested  in  the 
vestry  or  district  board  of  another  parish,  district,  or  part,  or  other  body 
having  control  over  the  sewers  in  such  parish,  district,  or  part,  it  shall  be 
lawful  for  the  vestry,  district  board,  or  other  body,  for  the  drainage  of  whose 
parish,  district,  or  part  such  connection  shall  be  required,  and  at  whose 
instance  and  request  such  order  shall  have  been  made,  to  execute  all  neces- 
sary works  as  well  within  their  own  parish,  district,  or  part,  as  within  any 
other  parish,  district,  or  part  which  shall  be  specified  in  the  said  order  of 
the  Metropolitan  Board  for  effecting  such  connection  :  Provided  that  every 
communication  to  be  made  by  any  vestry,  district  board,  or  other  body  with 
any  sewer  out  of  their  own  parish,  district,  or  part,  shall  be  made  under  the 
supervision  and  to  the  satisfaction  of  the  board,  vestry,  or  other  body  having 
control  over  such  last-mentioned  sewer ;  and  where  it  shall  appear  to  the 
said  Metropolitan  Board  to  be  equitable  and  just,  under  the  circumstances 
of  the  case,  that  any  vestry,  board,  or  other  body  so  connecting  their  sewers 
with  the  sewers  vested  in  another  vestry,  district  board,  or  other  body, 
should  pay  such  last-mentioned  vestry,  board,  or  body  any  compensation  or 
remuneration,  either  ino  ne  sum  or  by  yearly  or  other  payments,  for  the  use 
of  their  sewer,  it  shall  be  lawful  for  the  said  Metropolitan  Board  to  order 
and  direct  payment  of  such  compensation  or  remuneration  accordingly  ;  and 
the  vestry,  board,  or  other  body  to  whom  such  payment  shall  be  directed  to 
be  made  may  recover  the  same  from  the  vestry,  board,  or  body  directed  by 
such  order  to  make  such  payment,  either  by  action  at  law  or  before  a  justice 
of  the  peace  in  a  sunmiary  manner. 


34.  Where  any  works  authorised  by  this  or  the  recited  Acts  will  interfere  Plan,  etc.,  of 
with  any  railway  or  canal,  the  board  or  vestry  proposing  to  construct  such  works  affect- 
works  shall  before  commencing  the  same  give  notice  in  writing  of  their  ii^g  railways 
intention  so  to  do  to  the  company  owning  such  railway  or  canal,  and  shall,  ^  canals  to 
together  with  such  notice,  deliver  a  plan  and  section  showing  the  nature  of  ~^  s^ibmitt^ 
such  interference  ;  and  if  within  seven  days  after  the  receipt  of  such  notice  *^ 
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Appendix    the  company  shall  by  writing,  addressed  to  the  board  or  vestry,  object  to 

the  manner  in  which  it  is  intended  to  interfere  with  such  raUway  or  cansl 

respectively,  on  account  of  the  probable  interruption  or  endangering  of  the 
traffic  thereon,  the  same  works  shall  not  be  commenced  ;  and  it  shall  there- 
upon be  referred  to  an  engineer,  to  be  appointed  by  the  Board  of  Trade,  on 
the  application  of  either  party,  to  determine  the  manner  of  executing  the  uid 
works  ;  and  the  determination  come  to  by  such  engineer  shall  be  binding  on 
both  parties. 

Thin  section  restricts  the  powers  given  by  ss.  69, 135  of  the  Metropolis  Management 
Act,  1855,  which  allows  sewers  to  be  made  npon  any  land. 

Level  of  rail-  86.  Provided  always,  that  it  shall  not  be  lawful  for  any  board  or  vestry 
way  not  to  be  to  alter  the  level  of  any  railway  or  canal,  unless  with  the  consent  of  the  corn- 
altered,  pany  owning  the  same  respectively,  or,  if  that  be  refused  with  the  consent  of  the 
Board  of  Trade  ;  and  provided  also,  that  nothing  in  this  Act  contained  shall 
take  away  or  affect  the  right  ot  any  railway  or  canal  company  to  compenn- 
tion  for  ihe  taking  or  injuriously  affecting  of  any  land  or  property  of  such 
company,  or  for  or  by  reason  of  the  interruption  of  any  traffic  on  their 
railway  or  canal,  or  for  any  damages,  costs,  or  expenses  which  such  company 
may  be  required  to  pay  in  consequence  of  such  interruption. 


THE   METROPOLITAN  COMMONS  ACT,  1866. 
(29  &  30  Vict.  c.  122.) 

Ah  Act  to  rtiake  provision  for  the  i mprove merit ^  protection,  attd  management  of 
commofts  near  the  Metropolis.  [10th  August  1*^66.] 


Estates  or 
rights  not  to 
be  taken 
away  or 
affected, 
except  by 
consent, 
without  com- 
pensation. 

Settlement  of 
compensa- 
tion under 
Lands 
Clauses  Act. 


15.  No  estate,  interest,  or  right  of  a  profitable  or  beneficial  nature  in, 
over,  or  affecting  a  common  shall,  except  with  the  consent  of  the  person 
entitled  thereto,  be  taken  away  or  injuriously  affected  by  any  scheme, 
without  compensation  being  made  or  provided  for  the  same  ;  and  such 
compensation  shall,  in  case  of  difference,  be  ascertained  and  provided  in 
the  same  manner  as  if  the  same  compensation  were  for  the  compulsoiy 
purchase  and  taking  or  the  injurious  affecting  of  lands  under  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845,  and  the  Lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860. 

This  Act  which  has  been  amended  by  the  Metropolitan  Commons  Acts  of  1869, 
1878,  and  1898  (61  &  62  Vict.  c.  43),  enables  the  local  authority— the  coanty  council, 
or  borough  council — to  prejiare  a  scheme  for  the  management,  draining,  levelliDg, 
and  improvement  of  commons  within  the  metropolitan  police  district.  The  scheme 
is  to  state  the  rights  of  persons  affected.  It  has  been  held  that  the  rifht  to  a  sign 
post  to  a  public-house  and  to  maintsin  and  repair  it  was  a  beneficial  right  within  the 
meaning  of  this  section  {Iluare  V.  Metropolitan  Bi*ard  of  Works  (1874),  L.  U.  9  Q.  B. 
296).  As  to  the  right  of  the  lord  of  the  manor  to  dig  gravel,  see  Attorney- General  v. 
Tyssen- Amherst,  in  the  Times,  April  2nd,  1879.  The  confirmation  of  a  scheme  acts  ss 
a  bar  to  any  claims  by  an  owner  of  land  incladed  in  the  scheme  (^Cook  v.  Conserratort 
of  Mitcham  Common,  [1901]  1  Ch.  887). 
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METROPOLIS  MANAGEMENT  (THAMES  RIVER  PREVEN-        

TION  OF  FLOODS)  AMENDMENT  ACT,  1879. 
(42  &  43  Vict.  c.  cxcviii.) 

To  amend  (he  Metropolis  Management  Act,  lS65y  and  the  Acts  amending  the 
same,  so  far  as  relates  to  the  protection  of  the  Metropolis  from  floods  attd 
inundations  caused  by  the  ocerfloio  of  the  river  Thames  and  for  other 
purposes.  [11th  August  1879.] 

o  o  o  o  o 

2.  In  the  construction  of  this  Act  the  following  words  and  expressions  Interpreta- 
have  the  following  meanings,  unless  excluded  by  the  subject  or  context ;  ^i?^?L^??' 
(that  is  to  say,)  19  &^iO  Vict. 

The  expression  "the  principal  Act"  means  the  Metropolis  Management  25  ^  26  Vict. 
Act,    1855,  as  amended  by  the  Metropolis  Management   Amendment  c.  102. 
Act,  1856,  and  the  Metropolis  Management  Amendment  Act,  1862  : 

The  expression  "the  Secretary  of  State"  means  one  of  her  Majesty's 
Principal  Secretaries  of  State  : 

The  expression  "  the  Board  "  means  the  Metropolitan  Board  of  Works  : 

The  expression  "  person  "  includes  any  corporation,  whether  aggregate  or 
sole  : 

The  expression  "  river  Thames  '*  includes  the  rivers,  streams,  and  water- 
courses within  the  flow  and  re-flow  of  the  tides  of  the  said  river  within 
the  limit«  of  this  Act  : 

The  expression  "  bank  "  and  the  expression  "  dam  **  includes  any  bank, 
wall,  fence,  wharf,  dock,  lock,  gate,  sluice,  dam,  or  defence,  or  appliance, 
whether  of  a  movable,  temporary,  fixed,  or  permanent  character,  for 
the  protection  of  lands  within  the  limits  of  this  Act  from  floods  or 
inundations  caused  by  the  overflow  of  the  river  Thames  : 

The  expression  "  flood  works  "  means  the  entire  or  partial  construction, 
alteration,  reconstruction,  in  the  same  or  any  altered  position  of  any  bank, 
and  the  repairing,  raising,  strengthening,  improvement,  or  removal  of  any 
bank,  and  the  enlargement,  contraction,  raising,  lowering,  arching  over, 
improvement,  or  alteration  of  any  sewer,  channel,  or  watercourse,  and  the 
discontinuance,  closing  up,  or  destruction  of  any  such  sewer,  channel,  or 
watercourse  necessary  for  the  protection  of  lands  within  the  limits  of  this 
Act  from  floods  or  inundations  caused  by  the  overflow  of  the  river 
Thames  : 

The  expression  "  lands  ''  includes  messuages,  buildings,  erections,  banks, 
lands,  tenements,  and  hereditaments  of  any  tenure  and  rights  and  ease- 
ments in,  over,  under,  or  in  respect  of  the  same  : 

The  expression  ''  street,"  in  addition  to  the  meaning  assigned  to  the  same 
term  by  the  principal  Act,  includes  the  carriageway  of  any  turnpike 
road  and  any  county  bridge  and  any  place  laid  out  as  a  street  : 

The  expression  "  premises  "  includes  lands  and  streets  : 

The  expression  "  owner  "  means  (except  where  otherwise  expressly  pro- 
vided) the  person  for  the  time  being  receiving  the  rackrent  of  the 
lands  or  premises  in  connection  with  which  the  word  is  used,  whether 
on  his  own  account  or  as  agent  or  trustee  for  any  other  person,  or 
who  would  so  receive  the  same  if  such  lands  or  premises  were  let  at  a 
rackrent,  and  includes  any  commissioners,  trustees,  or  other  persons  or 
person  in  whom  the  premises  in  connection  with  which  the  said  word 
is  used  are  vested,  or  who  are  charged  with  the  control  or  management 
of  the  same. 
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Appendix.  14.  The  board,  the  Commissioners  of  Sewers  of  the  city  of  London,  the 
vestry  of  any  parish,  the  board  of  works  for  any  district,  or  any  owner  of 
premises,  in  the  execution  of  any  flood  works,  in  accordance  with  the  pro- 
visions of  this  Act,  may  carry  the  same  through,  along,  across,  or  under  any 
street,  or  through,  along,  across,  or  under  any  cellar  or  vault  which  may  be 
under  the  pavement  of  any  street,  and  into,  through,  along,  across,  upon, 
or  under  any  lands,  and  may  for  such  purpose  enter  upon  any  such  cellar, 
vault,  and  lands,  and  any  premises  in  the  vicinity  of  or  adjoining  the  same 
or  connected  therewith,  compensation  being  made  for  any  damage  done 
thereby  in  manner  provided  by  this  Act. 

16.  Where  for  the  purposes  of  executing  any  flood  works  in  accordance 
with  the  provisions  of  this  Act  it  is  in  the  opinion  of  the  board  necessary 
that  the  Commissioners  of  Sewers  of  the  city  of  London,  the  vestry  of  any 
parish,  the  board  of  works  for  any  district,  or  any  owner  of  premises  liable 
under  this  Act  to  provide  for  the  execution  of  such  works,  should  take  and 
use  any  premises  not  vested  in  them  or  subject  to  their  control  or  manage- 
ment, or  of  which  they  or  he  are  or  is  not  the  owner,  or  that  the  board  for 
the  purpose  of  executing  such  works  in  place  of  them  or  him  should  take 
and  use  such  last-mentioned  premises,  then  and  in  every  such  case  the  board 
may  take  and  use  any  such  last -mentioned  premises  which  may  be  required  for 
the  purpose  of  executing  such  works,  and  the  board  shall  for  such  purpose  have 
and  may  exercise  all  the  powers  of  taking  land  conferred  upon  the  board 
by  the  principal  Act  in  relation  to  the  taking  of  lands  for  works  for  the 
purpose  of  the  sewarage  or  drainage  of  the  metropolis. 

For  the  purposes  of  notices  required  by  the  principal  Act  to  be  served 
upon  owners  or  reputed  owners  of  lands  before  applying  for  the  consent 
of  the  Secretary  of  Stat«  to  the  taking  of  lands  compulsorily,  the  term 
"  owner  "  shall,  in  relation  to  premises  to  be  taken  for  the  purposes  of  this 
Act,  have  the  same  meaning  as  inHhe  Lands  Clauses  Consolidation  Act,  1H45. 

When  the  Board  have  taken  any  premises  under  the  authority  of  this 
Act,  they  may  by  writing  under  their  seal  authorise  the  Commissioners  of 
Sewers,  the  vestrj'  of  any  parish,  the  board  of  works  for  any  district,  and 
any  owner  to  to  take  or  use  the  same  for  the  execution  of  any  flood  works 
in  accordance  with  the  provisions  of  this  Act,  and  thereupon  such 
commissioners,  vestry,  district  board,  or  oiniier  may  for  such  purpose 
take  and  use  such  premises  or  any  of  them,  and  shall  in  respect  of  the  same 
have  all  and  the  same  powers  as  though  they  or  he  were  or  was  the  board. 

Power  to  jg^  For  the  purpose  of  executing  any  works  under  the  authority  of  this 

flood  "^orks     '^^*'  *^®  board,  the  Commissioners  of  Sewers  of  the  city  of  London,  the 

on  the  shores  ^'®**^y  ^^  ^^y  Parish,  the  board  of  works  for  any  district,  and  any  owner  of 

and  bed  of       premises  liable  to  execute  flood  works,  may,  subject  to  the  provisions  of 

the  river  this  Act,  construct  any  such  works  through,  along,  over,  or  under  the  l^ed 

Thames.  and  soil  and  banks  and  shores  of  the  river  Thames  :  Provided  always,  that 

20  &  21  Vict,  no  such  work  shall  be  constructed  in  or  upon  the  bed  or  shore  of  the  river 

c.  cxlvii.  Thames  as  defined  by  the  Thames  Conservancy  Act,  1857,  except  with  the 

permission  of  the  conser^'ators  of  the  said  river,  and  under  a  license  to  be 

granted  by  the  said  conservators  in  accordance  with  the  provisions  of  the 

said  last-mentioned  Act. 


8  &  9  Vict, 
c.  IS.* 


Power  to  18.  For  the  purpose  of  giving  effect  to  the  provisions  of  this  Act,  any 

inspect  lands,  engineer,  surveyor,  district  surveyor,  or  other  person  duly  authorised  in 
writing  by  the  board  or  by  the  Commissioners  of  Sewers  of  the  city  of 
London,  or  by  the  vestry  of  any  parish,  or  by  the  board  of  works  for  any 
district,  or  by  any  owner  of  premises  liable  to  execute  flood  works,  or  the 
owner  of    such  premises,  may  enter  upon  any  premises  upon  which  any 
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works  executed  or  to  be  executed  by  them  or  him  in  pursuance  of  this  Act   Appendix. 

are  or  will  be  situate,  for  the  purpose  of  inspecting  or  taking  surveys  of  the        

same,  at  any  time  between  the  hours  of  nine  o'clock  in  the  forenoon  and 
four  o'clock  in  the  afternoon  ;  and  if  any  person  during  such  hours  refuses 
to  allow  such  engineer,  surveyor,  district  surveyor,  or  other  officer  or  person, 
or  any  such  owner,  to  enter  upon  any  such  premises,  or  obstructs  him  in 
the  making  of  such  inspection  or  survey,  such  person  shall  be  liable  to  a 
penalty  not  exceeding  ten  pounds,  and  to  a  further  penalty  not  exceeding 
five  pounds  for  every  day  after  the  first  day  during  which  he  so  continues 
to  act  in  contravention  of  this  Act. 


Compensation. 

25.  Any  person   or    body   who   claims   compensation   for    any  damage  Mode  of 
caused  by  the  execution  of  any  flood  works  under  the  authority  of  this  Act,  ascertaining 
or  in  respect  of  any  lands  or  any  interest  in  lands  taken  or  used  for  the  amount  of 
purposes  of  or  injuriously  affected  by  the  execution  of  flood  works  under  comTOnsa- 
the  authority  of  this  Act,  may  claim  such  compensation  from  the  board  ;  j^"^^L 
and  if  such  person  or  body  and  the  board  do  not  agree  with  respect  to  such  causea  by 
claim,  then,  and  in  every  such  case  the  validity  of  such  claim  and  the  execution  of 
amount  of  such  compensation  (if  any)  payable  in  respect  thereof  shall,  on  flood  works, 
the  application  of  either  party,  be  determined  by  arbitration  by  the  standing  etc. 
arbitrator  hereinafter  referred  to,  subject  to  and  in  accordance  with  the 
provisions  of  this  Act,  and  such  provisions  shall  be  in  substitution  for  the 
provisions  with  respect  to  the  tribunal  for  determining  the  settlement  of 
questions  of  disputed  compensation  contained  in  the  principal  Act  or  any 

Act  incorporated  therewith,  and  the  amount  of  compensation  payable  in 
respect  of  any  such  claim,  when  agreed  upon  or  determined  as  aforesaid, 
shall  be  paid  by  the  board  as  though  the  same  were  compensation  payable 
in  respect  of  lands  taken  under  the  authority  of  the  principal  Act :  Pro- 
vided always,  that  the  owner  or  occupier  of  any  lands  shall  not  be  entitled 
to  any  compensation  on  account  of  the  execution  by  himself  or  by  any  other 
person  or  body  of  any  flood  works  for  which  such  owner  is  in  pursuance  of 
this  Act  liable  to  provide  upon  any  lands  of  which  he  is  the  owner  or 
occupier  unless  after  the  execution  of  such  lands  are  permanently 
injuriously  affected  thereby,  and  then  only  to  the  exteiit  of  such  permanent 
injury. 

26.  When  any  claim  is  made  for  compensation  under  the  authority  of  this  Powers  of 
Act  the  standing  arbitrator  shall  have  power  to  decide  upon  the  validity  of  standing 
such  claim,  and  to  determine  what  (if  any)  compensation  shall  be  made  to  arbitrator  as 
the  person  or  body  making  such  claim,  and  in  adjudicating  upon  such  claims      a™®^*^^  o^ 
the  standing  arbitrator  shall  have  regard  to  the  nature  of  the  flood  works  ^Jqji 

with  respect  to  which  the  claim  has  arisen,  the  manner  in  which  the  same 
have  been  executed,  the  benefit  (if  any)  which  has  accrued  or  which  may 
reasonably  be  expected  to  accrue  to  the  person  or  body  making  such  claim 
by  reason  of  the  execution  of  such  works,  and  generally  to  all  the  circum- 
stances of  the  case  ;  and  the  standing  arbitrator  may,  in  determining  the  • 
compensation  to  be  paid  for  any  lands  or  interest  in  lands  taken  or  injuriously 
affected  under  the  authority  of  this  Act,  according  as  he  shall  think  fit, 
include  in  or  exclude  from  such  compensation  an  allowance  in  respect  of  the 
compulsory  powers  of  this  Act,  and  he  may  make  such  order  as  to  the 
payment  of  the  costs  of  such  arbitration  wholly  or  in  part  by  the  board  or 
the  claimant,  as  he  shall  think  just. 

27.  For  the  purpose  of  determining  the  validity  of  claims  for  compensa-  Appointment 
tion   and   the  amount  of  compensation  payable  in  respect  of  any  claim  of  standing 

arbitrator. 
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Awendiz.   declared  to  be  valid  by  this  Act  directed  to  be  settled  by  arbitration,  there 

shall  be  an  arbitrator,  in  this  Act  called  the ''  standing  arbitrator/'  appointing 

and  acting  as  follows  :  (that  is  to  say,) 

(1)  The  Secretary  of  State  shall,  before  the  31st  day  of  December  in  the 

year  1879,  and  before  the  same  day  of  December  in  every  third 
succeeding  year,  by  writing  mider  his  hand  appoint  a  standing 
arbitrator  and  fix  the  remuneration  to  be  paid  to  him,  and  every 
person  so  appointed  shall  continue  in  office  for  three  years  frc»D 
such  31st  day  of  December  in  such  years  respectively  : 

(2)  Any  standing  arbitrator  may  be  removed  from  his  office  by  the 

Secretary*  of  State  by  writing  under  his  hand  : 

(3)  If  any  standing  arbitrator  during  his  term  of  office  dies  or  resigns,  or 

is  removed  from  office,  the  Secretary  of  State  shall  in  manner 
aforesaid,  within  one  month  after  notice  of  his  death  or  resignation 
or  removal,  appoint  another  person  to  be  a  standing  arbitrator  in 
his  place,  and  the  person  so  appointed  shall  continue  in  office  as 
long  only  as  the  person  in  whose  place  he  is  appointed  would  have 
been  entitled  to  continue  in  office  : 

(4)  The  remuneration  of  the  standing  arbitrator  shall  be  paid  by  the 

Board. 
Before  any  standing  arbitrator  enters  upon  the  duties  of  his  office  he 
shall,   in   the  presence   of  a  justice,   make   and   subscribe   the   following 
declaration  ;  (that  is  to  say,) 

**  I,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will  faithfully  and 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine 
all  matters  which  may  from  time  to  time  be  referred  to  me  under 
the  provisions  of  the  Metropolis  Management  (Thames  River 
Prevention  of  Floods)  Amendment  Act,  1879. 

.4.  B." 

And  if  the  standing  arbitrator  having  made  such  declaration  wilfully  ncU 
contrary*  thereto,  he  shall  be  guilty  of  a  misdemeanor. 

If  any  reference  is  pending  before  a  standing  arbitrator  at  the  time  when 
he  resigns  or  goes  out  of  office  by  effluxion  of  time,  it  shxdl  nevertheless  \ye 
proceeded  with  by  him,  and  his  decision  shall  have  the  like  effect  as  if  he 
had  not  resigned  or  gone  out  of  office. 


Proceedings 
before 
standing 
arbitrator. 


28.  The  standing  arbitrator  shall  appoint  a  place  and  time  for  the  hearing 
of  any  matter  coming  before  him.  and  shall  cause  six  days*  previous  notice 
thereof  to  be  given  in  such  manner  as  he  shall  think  proper,  and  at  such 
place  and  time  shall  consider  such  matter  and  hear  the  parties  appearing  by 
thero.selves,  their  counsel,  solicitors,  or  agents,  and  take  evidence,  and  the 
standing  arbitrator  may  administer  an  oath  or  affirmation  (where  an  affirma- 
tion in  lieu  of  an  oath  would  be  admitted  in  a  court  of  justice)  to  any  person 
before  hearing  any  evidence  from  him,  and  may  admit  the  affidavit  or 
declaration  of  any  person. 

The  standing  arbitrator,  on  the  application  of  any  party,  may  by  summons 
require  the  attendance  before  him  of  any  person  to  be  examined  as  a  witness 
before  him,  and  may,  on  the  like  application,  by  summons  require  any  person 
to  bring  before  him  all  books,  pai)ers,  and  writings  in  his  possession, 
custody,  or  control  relating  to  any  matter  to  be  inquired  into  by  the  standing 
arbitrator. 

Every  person  so  summoned  shall  attend  the  standing  arbitrator  and 
answer  all  questions  touching  the  matter  to  be  inquired  into,  and  bring  and 
produce  all  papers,  books,  and  writings  required  according  to  the  tenor  of 
the  summons  ;  and  ever}*  such  person  not  attending  in  obedience  to  such 
summons,  or  refusing  to  answer  such  questions,  or  failing  to  bring  or  pro- 
duce such  papers,  books,  and  writings  as  aforesaid,  shall  be  liable,  if  the 
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standing  arbitrator  shall  so  order,  to  a  penalty  not  exceeding  fifty  pounds  :   Appendix. 

Provided  that  any  person  so  summoned  shall  not  be  bound  to  obey  the         

Buimnons  unless  a  reasonable  sum  is  first  paid  or  tendered  to  him  for  his 
expenses. 

If  any  person,  on  examination  on  oath  or  affirmation  before  the  standing 
arbitrator,  or  in  any  affidavit  or  declaration  used  before  the  standing 
arbitrator,  wHfully  gives  false  evidence,  he  shall  be  deemed  guilty  of 
perjury. 

In  case  any  person  f aU  to  appear  at  the  time  and  place  appointed  for  the 
hearing  of  any  matter  by  the  standing  arbitrator,  the  standing  arbitrator 
may  proceed  with  the  hearing  of  such  matter  in  the  absence  of  such  party. 

The  decision  of  the  standing  arbitrator  in  any  arbitration  under  this  Act 
shall  be  final  and  binding  upon  the  parties  to  such  arbitration. 

No  award  made  by  the  standing  arbitrator  in  accordance  with  this  Act 
shall  be  set  aside  for  any  irregularity  or  informality. 


THE    PUBLIC   HEALTH    (LONDON)    ACT,    1891. 
(54  &  55  Vict.  c.  76.) 

An  Act  to  consolidate  and  amend  the  Laxcs  relating  to  Public  Health  in  London. 

[5th  August  1891.] 

The  Public  Health  Act,  1875,  does  not  apply  to  London  except  certain  sections 
which  by  this  Act  are  made  applicable.  The  antborities  to  carry  oat  this  Act  are 
now  the  city  and  borough  conncilA.  The  ouly  sections  which  deal  with  compensation 
for  injury  to  land  appear  to  be  ss.  48  and  44,  which  reproduce  with  additions  se.  86 
and  88  of  the  Metropolis  Management  Act,  1855. 

43. — (1)  Every  sanitary  authority —  Sanitary 

(a)  Shall  drain,  cleanse,  cover,  or  fill  up,  or  cause  to  be  drained,  cleansed,  a^ithori^  to 

covered,  or  filled  up,  all  ponds,  pools,  open  ditches,  drains,  and  ^'^^  j-^u"' 
places  containing  or  used  for  the  collection  of  any  drainage,  filth,  ^jj^inp  etc** 
water,  matter,  or  thing  of  an  offensive  nature,  or  likely   to  be  to  be  cleansed 
prejudicial  to  health  which  may  be  situate  in  their  district  ;  and       or  covered. 

(b)  Shall   cause   notice   to   be  sensed  on  the  person  causing   any  such 

nuisance,  or  on  the  owner  or  occupier  of  any  premises  whereon  the 
same  exists,  requiring  him,  within  the  time  specified  in  such  notice, 
to  drain,  cleanse,  cover,  or  fill  up  such  pond,  pool,  ditch,  drain,  or 
place,  or  to  construct  a  proper  drain  for  the  discharge  of  such 
filth,  water,  matter,  or  thing,  or  to  execute  such  other  works  as  the 
case  may  require. 

(2)  If  the  person  on  whom  such  notice  is  served  fails  to  comply  there* 
with,  he  shall  be  liable  to  a  fine  not  exceeding  five  pounds,  and  a  further 
fine  not  exceeding  forty  shillings  for  each  day  during  which  the  offence 
continues  ;  or  the  sanitary  authority,  if  they  think  fit,  in  lieu  of  proceeding 
for  a  fine,  may  enter  on  the  premises  and  execute  such  works  as  may  be 
necessary  for  the  abatement  of  the  nuisance,  and  may  recover  the  expenses 
thereby  incurred  from  the  owner  of  the  premises  :     Provided  that — 

(a)  The  sanitary  authority,  where  they  think  it  reasonable,  may  defray 
all  or  any  portion  of  the  said  expenses,  as  expenses  of  sewerage  are 
to  be  defrayed  by  that  authority  ;  and 
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18  k  19  Vict, 
c.  120. 
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(b)  Where  any  work  which  a  sanitary  anthority  does  or  requires  to  be 
done  in  pursuance  of  this  section  interferes  with  or  prejudicially 
affects  any  ancient  mill,  or  any  right  connected  therewith,  or  other 
right  to  the  use  of  water,  the  sanitary  authority  shall  make  Mi 
compensation  to  all  persons  sustaining  damage  thereby,  in  manner 
provided  by  the  Metropolis  Management  Act,  1855,  or,  if  they 
think  fit,  may  purchase  such  mill,  or  any  such  right  connected 
therewith,  or  other  right  to  the  use  of  water  ;  and  the  provisions 
of  the  said  Act  with  respect  to  purchases  by  the  sanitary  authority 
shall  be  applicable  to  every  such  purchase  as  aforesaid  (a). 

(a)  See  s.  225  of  the  MetropollB  Management  Act,  1855,  aiUe,  p.  735. 

(3)  Any  person  who  thinks  himself  aggrieved  by  any  notice  or  act  of  a 
sanitary  authority  under  this  section  in  relation  to  the  construction,  covering, 
filling  up,  or  other  alteration  of  any  drain,  may  appeal  to  the  county  council, 
whose  decision  shall  be  final. 

44. — (1)  Every  sanitary  authority  may  provide  and  maintain  public 
lavatories  and  ashpits  and  public  sanitary  conveniences  other  than  privies,  in 
situations  where  they  deem  the  same  to  be  required,  and  may  supply  such 
lavatories  and  sanitary  conveniences  with  water,  and  may  defray  the 
expense  of  providing  such  lavatories,  ashpits,  and  sanitary  conveniences, 
and  of  any  damage  occasioned  to  any  person  by  the  erection  or  construction 
thereof,  and  the  expense  of  keeping  the  same  in  good  order,  as  if  they  were 
expenses  of  sewerage. 

(2)  For  the  purpose  of  such  provision  the  subsoil  of  any  road,  exclusive 
of  the  footway  adjoining  any  building  or  the  curtilage  of  a  building,  shall  be 
vested  in  the  sanitary  authority. 

**  Sanitary  convenience  "  includes  urinals,  waterclosets,  earthdosets,  priries,  and 
any  similar  conTeniences. 

**  Ashpit'*  means  any  ashpit,  dust-bin,  ash-tub,  or  other  receptacle  foi  the  deposit 
of  ashes  or  refuse  matter. 

Such  conTeniences  cannot  be  erected  in  places  where  they  will  cause  a  nuisance 
{Biddulph  V.  VcMtry  of  St,  George's,  Samwer  Square  (1863),  33  L.  J.  Ch.  411 ; 
Vernon  v.  VeJitry  of  St.  Jame*\  Wtstmifuter  (1880),  16  Ch.  D.  449  ;  Sellitrt  t. 
Matloek  Bath  Local  Board  (1885),  14  Q.  B.  1).  928).  There  aF}>ears  to  be  no 
provision  for  paying  compensation  to  anyone  in  respect  of  the  subsoil  of  roads.  A 
mandatory  injunction  will  be  granted  if  the  approaches  to  the  urinal  encroach  upon 
the  footway  (^London  and  yortk  Wetter  n  Buil,  Of,  ▼.  West  Minster  Corporatiois^ 
[1902]  1  Ch.  269). 


THE   LONDON   BUILDING   ACT,    1894. 
(57  &  58  Vict.  c.  crxiii.) 

An   Act   to   rofiHolUlate   and   amend  the   enactments    relating   to   Streets  and 
Buildings  in  London.  [25th  August  1894.] 


"Street." 
18  &  19  Vict, 
c.  120,  8.  250. 
25  &  26  Vict, 
c   102,  s.  112. 


6.  In  this  Act,  unless  the  context  otherwise  requires — 

(1)  The  expression  *'  street'*  means  and  includes  any  highway  and  road, 
bridge,  lane,  mews,  footway,  square,  court,  alley,  passage,  whether 
a  thoroughfare  or  not,  and  part  of  any  such  highway,  road,  bridge, 
lane,  mews,  footway,  square,  court,  alley,  or  passage. 
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(2)  The  expression  "  way "  includes  any  public  road,  way,  or  footpath,    Appendix. 

not  being  a  street,  and  any  private  road,  way,  or  footpath  which  it         

is  proposed  to  convert  into  a  highway,  or  to  form,  lay  out,  or  «« Way." 
adapt  as  a  street. 

(3)  The  expression  "roadway"  in  relation  to  any  street  or  way  means  "Roadway." 

and  includes  the  whole  space  open  for  traffic,  whether  carriage  41  &  42  Vict, 
traffic  and  foot  traffic  or  foot  traffic  only.  ^'  ^»  ^'  *• 

(4)  The  term  "  centre  of  the  roadway  "  means — 

(a)  In  relation  to  any  [street]  or  way  of  which  the  centre  of  the 

roadway  has  been  ascertained  or  defined  by  the  council  or  the 
superintending  architect  previously  to  or  after  the  commence- 
ment of  this  Act  the  centre  of  the  roadway  as  so  ascertained 
and  defined. 

(b)  In  relation  to  any  street  or  way  of  which  the  centre  of  the  road- 

way shall  not  have  been  ascertained  or  defined  by  the  council  or 

the  superintending  architect  where  the  roadway  opposite  the 

site  of  the  building  in  question  shall,  since  the  twenty-second 

day  of  July,  one  thousand  eight   hundred  and  seventy-eight, 

have   been   widened   the  centre   of    the   roadway  as  existing 

immediately  before  the  date  of  such  widening  or  where  it  shall 

not  have  been  so  widened  the  actual  centre  of  the   existing 

roadway  ; 

For  the  purpose  of  any  enactment  in  this  Act  referring  to  the 

centre  of  the  roadway  [the  superintending  architect]  may  at  any 

time  define  the  line  constituting  the  centre  of  the  roadway  in  the 

case  of  a  street  formed  or  laid  out  after  the  eighteenth  day  of 

August,  one  thousand  eight   hundred   and   ninety,  and  the  line 

so  defined  shall  continue  to  be  deemed  the  centre  for  such  purpose, 

notwithstanding  that  the  actual  centre  of  the  roadway  may  have 

become  altered  by  reason  of  the  roadway  having  been  widened 

either  on  one  side  only  or  on  both  sides  to  an  unequal  extent. 

(5)  The  expression  "the  prescribed  distance"  means  twenty  feet  from  "Prescribed 

the  centre  of  the  roadway  where  such  roadway  is  used  for  the  distance.  ** 
purpose  of  carriage  traffic,  and  ten  feet  from  the  centre  of  the  ^^^^^  Y*^^* 
roadway  where  such  roadway  is  used  for  the  purposes  of  foot  ^'      »  s*    • 
traffic  only. 

(6)  The  expression  "  new  building  "  means  and  includes —  "  New 
Any  building  erected  after  the  commencement  of  this  Act  ;                      building." 
Any  building  which  has  been  taken  down  for  more  than  half  of  its  ^^  *J®  ^n*' 

[cubical   extent]    and    re-erected  or  commenced  to   be   re-erected  ^'  ^^»  ^'  ^^' 
[wholly  or  partially  on  the  same  site]  after  the  commencement  of 
this  Act ; 
Any  space  between  walls  and  buildings  which  is  roofed  or  commenced 
to  be  roofed  after  the  commencement  of  this  Act. 
(15)  The  expression  "external  wall"   means  an  outer  wall  or  vertical  "External 
enclosure  of  any  building  not  being  a  party- wall.  wall." 

[(24)  The  expression  "  cubical  extent "  applied  to  the  measurement  of  a  "Cubical 
building  means  the  space  contained  within  the  external  surfaces  of  extent." 
its  walls  and  roof  and  the  upper  surface  of  the  floor  of  its  lowest 
story.] 
o  o  o  o  o 

16.  In  any  case  where — 

(1)  The  council  (a)  under  this  part  (b)  of  this  Act  make  it  a  condition 
of  their  sanction  to— 
(a)  The  formation  or  laying  out  of  any  street  for  carriage  traffic  over 
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Appendix.  land  which  either  at  the  commeDcement  of  this  Act  or  at  any 

time  within   seven  years  previously  has  or  shall   have  been 

occupied  by  buildings  or  by  market  gardens  ;  or 
(b)  The  adaptation  or  use  for  carnage  tn^c  of  any  street  or  way  not 
previously  so  adapted  or  used 
that  the  street  or  way  shall  be  throughout  or  in  any  part  of  a 
greater  width  than  forty  feet ;  or 
(2)  The  council  determine  that  the  prescnbed  distance  from  the  centre  of 
the  roadway  shall  be  greater  than  twenty  feet ; 
the  council  shall   be  liable   to  pay  to  the   owner  of  land   or  buildings 
required  for  such  greater  width  or  such  greater  prescribed  distance  com- 
pensation  for    the  loss  or  injury   (if    any)   sustained   by   him   by  such 
requirement.     The  amount  of  such  compensation  if  not  agreed  within  two 
months  from  the  time  of  such  condition   being  made  or  determinatioa 
arrived  at  may  (unless  the  council  waive  the  condition  or  determination) 
be   recovered   in  a  summary  manner,  except  where  the  amount  of  com- 
pensation claimed  exceeds  fifty  pounds,  in  which  case  the  amount  thereof 
shall  be  settled  by  arbitration,  according  to  the  provisions  contained  in  the 
Lands   Clauses  Acts,   which   are  applicable  where  questions  of  disputed 
compensation  are  authorised  or  required  to  be  settled  by  arbitration,  and 
for  that  purpose  those  Acts  so  far  as  applicable  shall  be  deemed  to  be 
incorporated  with  this  Act : 
Waiver  of  Provided  always,  that  within  two  months  from  the  time  of  such  condition 

conditions.  or  determination  being  made  or  arrived  at,  if  the  amount  of  compensation 
has  not  been  settled  before  the  expiration  of  such  time,  it  shall  be  lawful 
for  the  council  to  waive  such  condition  or  determination.  Provided  also, 
that  if  the  council  waive  such  condition  or  determination  they  shall  pay  to 
the  owner  the  reasonable  costs,  charges,  and  expenses  incurred  by  him  in 
consequence  of  such  condition  or  determination,  and  in  connexion  with  the 
negotiations  for  the  settlement  of  the  amount  of  compensation. 

For  the  purpose  of  this  section  the  expression  "owner'*  has  the  same 
meaning  as  in  the  Lands  Clauses  Acts  (r). 

(fl)  The  coanty  council. 

(ft)  Part  2.    This  section  refers  to  the  powers  under  ss.  12  and  13. 

(r)  See  m.  3  and  7  of  the  I^nds  Clauses  Consolidation  Act,  184^,  antf,  pp.  4  and  16. 

The  method  of  ascertaining  the  compensation  is  the  same  as  is  provided  bj  s.  225 
of  the  Metropolis  Management  Act,  1855,  ante,  p.  735.  The  arbitration  claoses  of 
the  l^nds  Clauses  Consolidation  Act,  1845,  are  ss.  25—37,  antf^  pp.  53  et  teq. 

The  (itatatory  powers  as  to  the  line  of  buildings  do  not  apply  to  certain  buildings 
for  public  purposes  authoriseil  by  Act  of  Parliament  or  provisioiuil  order  (07y  tmd 
SftHth  London  Rail.  Co.  v.  London  Ctmntjf  Pounnl,  [1891]  2  Q.  B.  513  ;  Ltmdon 
County  Council  r.  London  Schmtl  Board,  [1892]  2  Q.  B.  606)  ;  bat  this  depends 
upon  the  words  of  the  special  Act  (London  County  Council  v.  Wand^icortk  end 
Putney  Ga»  Co.  (1900),  64  J.  P.  500  ;  Grand  Junction  Watcrtcttrk*  Co.  x,  Hampton 
I'rban  Dintrict  Council  (1899\  63  J.  P.  503). 


23. — (1)  In  case  any  building  or  structure  which  shall,  in  any  part 
thereof,  project  beyond  the  general  line  of  buildings  in  a  street  or  beyond 
the  front  of  the  building  wall  or  railway,  on  either  side  thereof  shall  at  any 
time  be  taken  down  to  an  extent  exceeding  one-half  of  the  cubical  extent  of 
such  building  or  structure,  or  shall  be  destroyed  by  fire  or  other  casualty,  or 
demolished,  pulled  down  or  remoyed  from  any  other  cause  to  the  extent 
aforesaid,  it  shall  be  lawful  for  the  council  to  require  the  same  building  or 
structure,  or  any  new  building  or  structure  proposed  to  be  erected  on  the 
site,  or  any  part  of  the  site  thereof  to  be  set  back  to  such  a  line,  and  in  such 
manner  as  the  council  shall  direct. 

(2)  The  council  shall  make  compensation  to  the  owner  of  such  building 
for  any  damage  and  expenses  which  he  may  sustain  and  incur  thereby,  and 
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the  amount  of  such  compensation  if  not  agreed  between  the  council  and  the   Appendix. 

parties  concerned,  shall  be  recovered  in  a  summary  manner,  except  where         

the  amount  of  compensation  claimed  exceeds  fifty  pounds,  in  which  case  the 
amount  thereof  shall  be  settled  by  arbitration  according  Ho  the  provisions 
contained  in  the  Lands  Clauses  Acts,  which  are  applicable  where  questions 
of  disputed  compensation  are  authorised  or  required  to  be  settled  by  arbitra- 
tion, and  for  that  purpose  those  Acts  as  far  as  applicable  shall  be  deemed  to 
be  incorporated  with  this  Act.  For  the  purpose  of  this  section  the  expression 
''  owner  '*  has  the  same  meaning  as  in  the  Lands  Clauses  Acts. 

The  method  of  asaessing  the  compeDRation  is  the  same  afl  in  s.  15,  impra^  and  s.  225 
of  the  Metropolis  Management  Act,  1855,  ante^  ]>.  735.  Compensation  was  giren  in 
respect  of  the  same  matter  by  s.  74  of  the  Metropolis  Management  Act,  1862,  which 
is  repealed  by  this  Act. 


THE   EDUCATION   (LONDON)   ACT,   1903. 
(3  Edw.  7,  c.  24.) 

An  Art  to  extend  and  adapt  the  Education  Act,  1902,  to  London. 

[^4th  August  1903.] 

Por  the  purposes  of  the  acquisition  of  land,  ss.  19—22  of  the  Elementar}- E<lacation 
Act  1870,  atUtf,  p.  451,  will  continue  to  apply.  The  following  provision  atfects  the 
compulsory  prorision  of  sites  : 

2. — (2)  The  site  of  any  new  public  elementary  school  to  be  provided  by  Provisions  as 
the    local   education   authority  shall   not   be  determined   upon  until  after  to  sites  of 
consultation  with  the  council  of  the  metropolitan   borough  in  which  the  schools, 
proposed  site  is  situated,  and  in  the  case  of  compulsory  purchase,  if  the 
council   of   the   metropolitan   borough  does  not  concur  in   the   proposed 
compulsory  acquisition,  the  Board  of  Education  shall  not  make  the  order 
authorising  the  purchase  unless  they  are  satisfied  that  the  concurrence  of  the 
council  of  the  borough  should  be  dispensed  with  :  Provided  that,  except  in 
the  case  of  compulsory  acquisition,  the  site  required  for  the  enlargement 
of  a  public  elementary  school  shall  not  be  deemed  to  be  a  site  required  for 
a  new  public  elementary  school  within  the  meaning  of  this  sub-section. 

(3)  Schools  provided  by  the  local  education  authority  for  blind,  deaf, 
epileptic,  and  defective  children,  and  any  other  schools  which,  in  the  opinion 
of  the  Board  of  Education,  are  not  of  a  local  character,  shall  not  be  treated  ■ 

for  the  purposes  of  this  section  as  public  elementary  schools. 

Section  5  provides  that  this  Act,  except  as  expressly  provided,  shall  come  into 
operation  on  the  appointed  day,  that  day  to  l)c  May  Ist,  1904,  or  such  other  day  not 
being  twelve  montlu  later,  as  the  Board  of  Education  may  appoint. 


(    ns   ) 


PRECEDENTS. 


[The  precedents  have  been  arranged  as  far  as  possible  according  to  the  order 
of  the  sections  of  the  Lands  Clauses  Consolidation  Act,  1845.] 


No.  1. — Formal  Nomination  of  two  Surveyoiw  t*)  Determine  the 
Valuation  of  Lani>s  Purchased  and  taken  from  any  Person 
UNDER  any  Disability  or  Incapacity  under  Section  !♦  of  the 
Lands  Clauses  Consolidation  Act,  1845  (««/«,  p.  '21). 

Whereas  the  company  have  in  pursuance  of  the  Act,  19 

and  the  Acts  incorporated  therewith,  agreed  to  purchase  and  take  the  lands 
and  hereditaments  described  in  the  schedule  hereto,  and  coloured  red  on  the 
plan  annexed  to  the  said  schedule.  And  whereas  the  said  lands  belong  to 
A.  B.^  a  party  under  disability  or  incapacity,  and  not  having  power  to  sell 
or  convey  such  lands  except  under  the  provisions  of  the  said  Act,  and  the 
Acts  incorporated  therewith. 

Now,  therefore,  the  said  company  nominate  C  1).^  and  the  said  A.  B. 
nominates  E,  F.,  two  able  practical  surveyors,  to  determine  the  purchase- 
money  and  compensation  to  be  paid  for  the  said  lands  and  hereditaments 
which  under  the  said  Act  and  the  Acts  incorporated  therewith,  the  said 
A.  B.^  can  sell  and  convey  and  the  compensation  for  the  permanent  damage 
or  injury  to  any  other  lands  of  the  said  A,  B.  held  therewith. 

Dated  this  day  of 

(Signed)         A.  B. 

Secretary  to  the  company. 

Schedule  and  Plans. 


No.  2. — Notice  of  Application  to  two  Justices  under  Se(tion  9 
OF  THE  Lands  Clauses  Consolidation  Act,  1845,  to  Appoint 
A  Surveyor  (ante,  p.  21). 

To  the  Company. 

Whereas  the  two  surveyors  nominated  by  us  in  writing  ou  the  day  of 

have  failed  to  agree  in  a  valuation  of  the  amount  of  the  purchase-money 
and  compensation  to  be  paid  to  me  for  the  lands  and  hereditaments  referred  to 
in  the  said  nomination,  and  of  the  compensation  to  be  paid  for  any  permanent 
damage  or  injury  to  any  other  lands  held  therewith.  Now,  therefore,  L 
A.  B.,  do  in  accordance  with  the  powers  of  s.  9  of  the  Lands  Clauses  Con- 
solidation Act,  1K45,  give  you  the  C/ompany  notice  that  I  intend  on 
the  day  of  at  o*clock  in  the  forenoon  to  apply  at  to 
two  of  his  Majesty's  justices  to  nominate  and  appoint  a  sur>'eyor  to  deter- 
mine the  matters  referred  to  the  valuation  of  the  two  sur\*eyors  under  our 
said  nomination. 

Dated  the  day  of  ,  15)     . 

(Signed)         A,  B. 
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No.  3. — ^Appointment   by   two  Justices   of  third  Surveyor  where         

TWO   Surveyors    appointed   under    Section    9    of    the    Lands 
Clauses  Consolidation  Act,  1845,  cannot  agree  (ante,  p.  21). 

Whereas  application  has  been  made  to  us,  the  undersigned   W.  X,  and 
Y,  Z,^  being  two  of  his  Majesty's  justices  assembled  and  acting  together  at 
by  A.  J5.,  under  s.  9  of  the  Lands  Clauses  Consolidation  Act,  1845, 
to  nominate  and  appoint  a  surveyor.     And  whereas  it  has  been  shown  to  us 
that  the  surveyors  nominated  by  the  Company  and  the  said  A.  B, 

cannot  agree  in  a  valuation  of  the  amount  of  purchase-money  or  compensa- 
tion to  be  paid  to  ^.  B.  for  his  lands  and  hereditaments  described  in  the 
said  nomination,  and  the  schedule  thereto,  and  the  amount  of  the  compensa- 
tion to  be  paid  for  any  permanent  damage  or  injury  to  any  such  lands.  And 
that  the  said  A.  B,  has  given  due  notice  to  the  Company  of  this  appli- 

cation. Now,  therefore,  we  do  nominate  C.  D.  to  be  the  third  surveyor  to 
make  the  said  valuation. 

Given  under  our  hands  this  day  of  19     ,  at 

(Signed)         W.  X, 
Y.  Z. 


No.    4. — Declaration    in    Writing     of    the  Correctness    of    the 

Valuation   hy  Surveyor   or    Surveyors  under    Section    9    of 

the  Lands   Clauses   Consolidation  Act,  1845,  to  be  Annexed 
to  Valuation  (ante,  p.  21). 

We,  C.  D.  and  E,  F.,  the  two  surveyors  nominated  under  s.  9  of  the 
Lands  Clauses  Consohdation  Act,  1845,  and  the  Act,  18     ,  by  the 

Company,  and  by  ^.  B.  to  determine  the  purchase-money  and  compensation 
to  be  paid  for  the  lands  and  hereditaments  referred  to  in  the  schedule  to  the 
formal  nomination  dated  the  day  of  ,  which  under  the  said  Act 

and  the  Acts  incorporated  therewith,  the  saidi^l.  B.  can  sell  and  convey,  and 
also  to  determine  the  compensation  for  the  permanent  damage  and  injury  to 
any  such  lands,  having  agreed  to  the  valuation  hereinbefore  set  out,  do  hereby 
in  writing  each  severally  declare  the  correctness  of  the  said  valuation,  and 
have  hereto  subscribed  our  names. 

Dat^d  the  day  of 

(Signed)         C,  D. 
E.F. 

[If  the  two  surveyorB  have  differed,  the  Rurveyor  nominated  by  the  justices  has  to 
make  and  subscribe  a  similar  declaration  and  annex  it  to  hifl  valoation.  A  similar 
declaration  requires  to  be  made  under  s.h.  59  and  85  of  the  Lands  Clauses  Consolida- 
tion Act,  1845  ;  see  forms  to  s.  85,  poH,] 


No.  5. — Certificate  of  two  Justices  that  the  Capital  has  been 
Subscribed  under  Section  17  of  the  Lands  Clauses  Con- 
solidation Act,  1845  (ante,  p.  28). 

In  pursuance  of  the  Railway  Act,  19     ,  and  section  17  of  the  Lands 

Clauses  Consolidation  Act,.  1845,  we,  the  undersigned  A,B.  and  CD.,  being 
two  of  his  Majesty's  justices  assembled  and  acting  together  at  ,  do 

certify  on  the  application  of  the  railway  company  that  the  sum  of 

£  ,  being  the  whole  of  the  capital  prescribed  by  the  said  Act  (special 
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Appendix.    Act  of  company)  has  been  subscribed  under  contract  binding  the  parties 

-  thereto,  their  heirs,  executors  and  administrators,  for  payment  of  the  several 

sums  by  them  respectively  subscribed. 

Given  under  our  hands  this  day  of  19     . 

(Signed)        A,  B. 
CD. 

A  flingle  |X)Uce  magistrate  has  the  Rame  power  9^  two  jastices  nnder  2  &  3  Vict 
^'   -  14.] 
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No.  6. — Notice  to  Treat  uni>er  Section  18  of  the  Lands  Ci^\r?Es 
Consolidation  Act,  1845  (a«te,  p.  28). 

C.D.  Sewerage  Board. 

Lands  in   the  parishes  of  and  in   the    counties  of 

and 

In  pursuance  and  exercise  of  the  powers  and  provisions  contained  in  and 
conferred  by  a  provisional  order  included  in  "  The  Local  Govern- 
ment Board's  Provisional  Orders  Confirmation  (No.  0.),  Act, 
19  /'  and  in  and  by  the  Lands  Clauses  Consolidation  Act.  184.5, 
and  the  other  Acts  of  Parliament  incorporated  with  the  said  Acts, 
and  relating  to  the  CD.  Sewerage  Board,  or  in  and  by  any  other 
Acts  of  Parliament. 

I  do  hereby,  on  behalf  of  the  said  C.  D,  Sewerage  Board,  give  you  and 
each  of  you  notice,  that  the  said  C.  I).  Sewerage  Board  require  to  take  and 
use  for  the  purposes  of  their  undertaking  the  eighty  pieces  or  parcels  of  land 
and  hereditaments  delineated  and  described  in  the  map  or  plan  hereunto 
annexed  and  thereon  edged  pink,  containing  in  the  whole  660  acres  or 
thereabouts,  and  parts  whereof  are  situate  in  the  parish  of  ,  in  the 

county  of  ,  and  Jiumbered  respectively  1  to  77  (inclusive),  as  in  the 

said   parish  of  ,   and   part    whereof  are    situate   in   the  parish  of 

,  in   the   county   of  ,   and  are   numbered    respectively   1.  *i, 

and  3,  as  in  the  said  parish  of  ,  in  the  said  plan  hereunto  annexed, 

and  also  in  the  map  or  plan  an<f  book  of  reference  deposited  in  the  office  of 
the  said  C.  J).  Sewerage  Board,  at  the  board  offices,  which  eighty 

pieces  of  land  and  hereditaments  belong,  or  are  reputed  to  belong  to  jou, 
or  some,  or  one  of  you,  or  in  which  you  or  some,  or  one  of  you  claim  to 
have  some  estate  or  interest. 

And  I  further  give  you  notice,  that  the  said  eighty  pieces  of  land  and 
hereditaments  in  the  said  plan  edged  pink,  containing  in  the  whole  6^) 
acres  or  thereabouts,  being  required  by  the  C.  D.  Sewerage  Board,  for  the 
purposes  of  their  said  undertaking,  and  by  the  said  provisional  order 
authorised  to  be  taken,  it  is  the  intention  of  the  said  C  D.  Sewerage  Board 
to  take  the  same  and  to  treat  and  contract,  and  they  hereby  offer  to  treat 
and  contract  for  the  purchase  of  the  same,  and  of  all  subsisting  leases,  terms, 
estates  and  interests  therein,  and  for  all  compensation  to  be  made  for  any 
damage  that  may  be  sustained  by  you  or  any  of  you  by  reason  of  the 
execution  of  the  works. 

And  further,  that  you  are  hereby  required,  within  twenty -one  days  after 
the  service  of  this  notice,  to  deliver  or  cause  to  be  delivered  at  the  offices  of 
.1.  B.,  solicitor  to  the  said  C.  I).  Sewerage  Board,  at  a  statement  in 

writing  of  the  particulars  of  your  several  estates  and  interests  in  the  lands 
and  hereditaments  intended  to  be  purchased  by  the  said  C.  D.  Sewerage 
Board  as  aforesaid,  and  of  the  claims  made  by  you  in  respect  thereof. 

And  you  are  also  required,  within  the  said  period  of  twenty-one  days,  to 
produce  to  the  said  A.  B.,  at  his  offices  aforesaid,  the  lease  or  leases  (if  any) 
for  a  longer  period  than  one  year  under  which  you,  or  either  of  you,  have. 
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or  claim  to  have,  any  estate  or  interest  in  the  lands  and  hereditaments  so   Appendix. 

intended  to  be  taken  and  purchased  by  the  said  C.  D.  Sewerage  Board  as        

aforesaid. 

Dated    this  day    of  ,   one    thousand    eight    hundred    and 

ninety- 

To  >| 

and  to  all  and  every  other  I 
person  and  persons  whomj 
it  may  concern.  ) 

In  order  to  assist  you  in  complying  with  the  provisions  of  the  Act,  a 
schedule  of  claims,  to  be  filled  in  and  signed  by  you,  is  annexed  to  this 
notice. 


A,B,, 
Clerk  to  the  said  C.  D.  Sewerage  Board. 


No.  6a. — Form   of   Claim   and  Particulars   of  Estate    by 
AN  Owner. 

(To  accompany   last   precedent.) 

C. D. Sewerage  Board. 

Lands  in  the  parishes  of 

Schedule  of  Claim  to  be  filled  in  and  signed  by  owners,  lessees,  and 
occupiers  of  property  required  for  the  purposes  of  the  above  under- 
taking, under  the  powers  contained  in  the  provisional  order  contained 
in  the  Local  Grovemment  Board's  Provisional  Order  Confirmation 
(No.      )  Act,  19      ,  and  the  Acts  of  Parliament  therein  incorporated. 


-Name  and 

description  and 

place  of  abode 

of  the  party. 


Situation  and 

description  of 

property. 


Nature  of  interest,  whether  owner, 
lessee,  or  yearly  tenant;  and  if 
owner,  whether  In  fee  or  In  tall 
for  life;  and  If  lessee,  then  for 
what  term  or  number  of  years,  and 
of  whom  held,  and  at  what  rent ; 
and  generally  state  all  charges  and 
Incumbrances  afTectlng  such  respec- 
tive estates,  whether  owner,  or 
lessee,  or  yearly  tenant. 


Partlailars  of  claim, 
and  in  such  particu- 
lars dlstlnguisli  the 
amount  claimed  for 
the  value  of  the  land, 
and  the  amount 
claimed  for  damage 
bj*  severance  or  other- 
wise. 
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No.  7. — NoTKK   TO   Trkat   for  ax   Easement  under  a  Special  A(t 

ANO     UNDER     SECTION    18    OF    THE     LaNDS     CLAUSES     CONSOLIDATION 

Act,  1845  (atitf,  p.  28). 

To  A .  B.  and  to  all  persons  having  or\ 
claiming  any  estate  or  interest  in  [ 


the  lands  after-mentioned  and  to  all 
others  whom  it  may  concern. 


) 


Pursuant  to  and  by  virtue  of  the  Act,  19       (hereinafter  referred 

to  as  the  special  Act)  and  the  Acts  and  portions  of  Acts  incorporated  there- 
with the  mayor  aldermen  and  citizens  of  the  city  of  (hereinafter 
referred  to  as  the  corporation)  hereby  give  you  notice  that  they  require  and 
are  authorised  to  purchase  take  and  acquire  in  the  lands  described  in  the 
schedule  hereto  an  easement  and  right  for  the  purpose  of  constructing 
placing  laying  inspecting  maintaining  cleansing  repairing  conducting  and 
managing  the  waterworks  by  the  special  Act  authorised  and  that  a  descrip- 
tion of  the  nature  of  such  easement  and  right  is  hereinafter  contained  under 
the  heads  (a)  (b)  (c)  (d)  (e)  and  (f ). 

(a)  The  easement  and  right  in  perpetuity  of  at  any  time  or  times  con- 

structing placing  and  laying  and  of  thereafter  using  inspecting 
maintaining  cleansing  repairing  replacing  and  relaying  conducting 
and  managing  an  aqueduct  as  hereinafter  defined  in  sub-section  (d) 
in  through  upon  under  or  over  the  lands  described  in  Part  I.  of 
the  said  schedule  together  with  all  necessary  proper  and  convenient 
works  which  the  corporation  may  construct  under  the  powers  of 
the  special  Act  in  connection  with  the  said  waterworks  and  with 
all  rights  of  entry  from  time  to  time  expedient  for  the  purposes 
aforesaid  and  for  the  purposes  aforesaid  the  corporation  mav 
exercise  the  powers  of  the  special  Act  and  the  several  Acts  and 
several  portions  of  Acts  incorporated  therewith  and  also  (without 
prejudice  to  the  foregoing)  the  easement  and  right  of  depositing 
surplus  material  and  spoil  upon  the  lands  described  in  Part  11.  of 
the  said  schedule  together  with  such  rights  of  entry  and  passage  as 
may  be  necessary  for  making  such  deposit. 

(b)  The  corporation  in  constructing  the  aqueduct  other  than  the  several 

wells  etc.  hereinafter  mentioned  in  sub-section  (d)  (4)  (except  in 
crossing  streams  or  rivers)  are  to  lay  aside  so  much  of  the  produc- 
tive soil  and  afterwards  to  replace  the  same  uppermost  on  the  land 
from  whence  such  soil  shall  have  been  taken  as  will  restore  the 
surface  as  nearly  as  practicable  to  its  original  level  and  condition 
and  so  that  there  shall  (unless  the  owner  shall  notify  to  the  con- 
trary prior  to  the  determination  or  assessment  of  the  compensation) 
be  at  leajst  two  feet  six  inches  of  cover  over  the  aqueduct  except 
where  means  of  access  thereto  will  be  required  but  this  sub-section 
(b)  shall  not  be  applicable  to  tunnel  where  the  surface  is  unbroken. 

(c)  The  corporation  shall  to  the  reasonable  satisfaction  of  the  owner  or 

his  ageat  reinstate  all  watercourses  fences  roads  and  footpaths 
which  may  be  crossed  injured  or  interfered  with  under  the  powers 
of  the  special  Act  and  all  land  drains  severed  will  be  picked  up  by 
a  new  master  drain  on  the  high  side  of  the  aqueduct  and  carricnl  to 
a  suitable  outfall  to  the  reasonable  satisfaction  of  the  owner  or  his 
agent. 

(d)  The  lands  required  for  the  said  easement  and  right  are  shown  upon 

the  plans  hereto  annexed  marked  respectively  A  B  and  C  and  are 
as  follows  : 
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H) 

;           For  conduit 

or  tunnel  (coloured 

yellow  upon  plan), 

a  width  of  seven  yards. 

Reference 

(3) 

For  lines  of  pipe 

(coloured  black 

upon  plan),  a  width 

of  eleven  jurds. 

(3) 

For  conduit  or  pipes 

with  embankment 

(coloured  blue  upon 

plan). 

(4) 

For  wells, 

etc.  (coloured 

red  upon 

plan). 

to  plan. 

length 

In 
yards. 

Aggregate 

area  or 
thereabouts 

of  statute 
measure. 

1  Aggregate 
Length       area  or 

in     ;  thereabouts 
yards.  ■   of  statute 

1     measure. 

in  yards. 

area  or 

thereabouts 

of  statute 

measure. 

urea  or 

of  statute 
measure. 

Plan  A.  -      -25221 

'Pla.n    R 

A.    R.    P. 

3    2  23J 

521 

A.    R.    P. 

1     0  29i 

68 
667 

A.    B.  P. 

0  0  18i 

1  0    94 

A.   B.  P. 
0    020 

0    1  31J 

0    0    If 

PlanC.  -      16344 

2    1  18i 
6    0    2 

521 

Totals  !    4157 

1    0  29i 

626 

1    0  27i 

0    2  13 

Appendix. 


The  aforesaid  lines  of  pipe  (not  exceeding  five  in  number)  to  be 
laid  side  by  side  at  the  same  or  at  different  times  when  and  as  the 
corporation  may  determine. 

All  which  said  conduit  tunnel  lines  of  pipe  wells  etc.  are  in  this 
notice  referred  to  as  the  aqueduct    As  regards  the  lands  described 
in  Part  I.  of  the  schedule  hereto  situate  in  the  townships  of 
and  the  corporation  will  deviate  from  the  lines  shown  upon 

the  parliamentary  plans  to  the  extent  indicated  upon  the  said  plans 
hereto  annexed  marked  respectively  B  and  C. 

(e)  The  three  sections  hereto  annexed  marked  respectively  A^  B^  and  C^ 

show  by  a  red  line  or  colour  the  maximum  height  to  which  the 
aqueduct  (inclusive  of  the  aforesaid  two  feet  six  inches  of  cover) 
will  be  carried  or  placed  above  the  natural  surface  of  the  ground. 

(f )  The  corporation  will  from  time  to  time  pay  compensation  in  respect 

of  surface  damage  which  may  from  time  to  time  arise  from  the 

repairing  of  the  aqueduct  or  laying  any  additional  line  of  pipe  and 

such  payment  will  be  made  by  the  corporation  to  the  person  or 

persons  foY  the  time  being  in  occupation  of  the  lands  damaged. 

Save  as  herein  mentioned  the  purchase  money  and  compensation  imder 

this  notice  to  treat  will  be  in  respect  of  the  purchase  of  the  easement  and 

right  hereinbefore  described  and  for  all  damage  sustained  or  to  be  sustained 

by  the  owner  by  reason  of  the  exercise  of  the  powers  of  the  special  Act  and 

the  Acts  and  portions  of  Acts  incorporated  with  the  special  Act. 

And  the  corporation  hereby  demand  from  you  the  particulars  of  your 
estate  and  interest  or  estates  and  interests  in  the  said  lands  and  of  the 
claims  made  by  you  in  respect  of  the  purchase  of  the  said  easement  and 
right  by  the  corporation  in  manner  aforesaid  and  they  require  you  to 
specify  the  nature  of  your  estate  and  interest  and  whether  in  fee  or  for 
life  or  other  estate  or  interest  in  the  said  lands  and  also  the  tenure  thereof 
and  in  or  of  what  manor  or  manors  respectively  situate  or  held  and  also  the 
ancient  accustomed  rents  and  the  fines  heriots  or  other  incidents  payable  in 
respect  thereof  and  in  case  of  such  lands  or  any  part  thereof  being  enfran- 
chised to  describe  such  lands  and  to  specify  at  what  date  and  by  virtue  of 
what  instrument  the  same  were  enfranchised. 

And  the  corporation  hereby  give  you  further  notice  that  they  are  willing 
to  treat  for  the  purchase  of  the  easement  and  right  hereinbefore  described 
in  the  said  lands  described  in  the  said  schedule  hereto  in  manner  aforesaid 
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Appendix,    and  aw  to  the  compensation  to  be  made  to  you  and  to  all  parties  interested 
— t-         for  the  damage  that  may  be  sustained  by  reason  of  the  premises  and  the 
execution  of  the  works  authorised  by  the  said  special  Act  and  the  Acts  and 
portions  of  Acts  incorporated  therewith  respectively. 

And  the  corporation  in  case  you  having  a  greater  interest  in  the  lands 
described  in  the  said  schedule  hereto  than  as  tenant  at  will  claim  compensa- 
tion in  respect  of  any  unexpired  term  or  interest  under  any  lease  or  grant 
of  the  said  lands  hereby  require  you  to  produce  the  lease  or  grant  in 
respect  of  which  such  claim  is  made  or  t!ie  best  evidence  thereof  in  your 
power. 

The  Schedule  above  rekekred  to. 
Part  I. 

All  those  the  lands  situate  in  the  township  of  in  the  parisli  of 

in  the  county  of  delineated  and  described  in  the  aforeN::id 

map  or  plan  marked  A  hereunto  annexed  and  described  and  comprised  in 
the  parliamentary  plans  and  book  of  reference  authorised  adopted  anJ 
ref eired  to  in  the  special  Act  and  therein  respectively  distinguished  by  the 
numbers  or  figures  1,  la,  2,  3,  4,  5,  62  and  68  in  respect  of  the  aforesaid 
parish  of 

And  also  all  those  the  lands  situate  in  the  township  of  in  the 

parish  of  in  the  aforesaid  county  of  '   delineated  and  described 

on  the  aforesaid  map  or  plan  marked  B  hereunto  annexed  and  described 
and  comprised  in  the  said  parliamentary  plans  and  book  of  reference  and 
therein  respectively  distinguished  by  the  numbers  or  figures  257,  258,  259, 
260,  261,  and  263  in  respect  of  the  aforesaid  parish  of 

And  also  all  those  the  lands  situate  in  the  township  of  ,  in  the 

parish    of  in    the    aforesaid    county    of  delineated   and 

described  in  the  aforesaid  map  or  plan  marked  C  hereunto  annexed  and 
described  and  comprised  in  the  said  parliamentary  plans  and  book  of 
reference  and  therein  respectively  distinguished  by  the  numbers  or  figures 
79,  80,  100,  102,  103,  105,  106, 107,  110  and  112,  in  respect  of  the  aforesaid 
parish  of 

Part  IL 

All  those  the  lands  situate  in  the  aforesaid  township  of  in  the 

aforesaid  parish  of  delineated  and  described  in  the  aforesaid  map  or 

plan  marked  A  hereunto  annexed  and  thereon  coloured  brown  and  described 
and  comprised  in  the  said  parliamentary  plans  and  book  of  reference  and 
therein  respectively  distinguished  by  the  number  or  figure  4  in  respect  of  the 
aforesaid  parish  of 

And  also  those  the  lands  situated  in  the  aforesaid  township  of  in 

in  the  aforesaid  parish  of  delineated  and  described  in  the  aforesaid 

map  or  plan  marked  B  hereunto  annexed  and  thereon  coloured  brown  and 
described  and  comprised  in  the  said  parliamentary  plans  and  book  of 
reference  and  therein  respectively  distinguished  by  the  number  or  figures  258 
in  respect  of  the  aforesaid  parish  of 

And  also  all  those  the  lands  situate  in  the  aforesaid  township  of 
in  the  aforesaid  parish  of  delineat-ed  and  described  in  the  aforesaid 

map  or  plan  marked  C  hereunto  annexed  and  thereon  coloured  brown  and 
described  and  comprised  in  the  said  parliamentary  plans  and  book  of 
reference  and  therein  respectively  distinguished  by  the  numbers  or  figures 
102,  103,  105,  110,  112  in  respect  of  the  aforesaid  parish  of 

Dated  tliis  day  of  one  thousand  nine  hundred  and 

By  Order, 

J.  K. 

Town  Clerk. 


Pkbcedents.  755 

Extract  from  the  Act,  19  Appendix. 

Section       . — The  corporation  may,  in  lieu  of  acquiring  any  lands  in  the  ^  ~. 

counties  of  and  ,  or  either  of  them  (other  than  the  lands  n^T^  J^ 

required  for  the  new  reservoir  by  this  Act  authorised  to  be  constructed  in  easement 
the  township  of  in  the  county  of  ),  acquire  such  easements  only  in  cer- 

and  rights  in  such  lands  as  they  may  require  for  the  purpose  of  constructing,  tain  cases, 
placing,  laying,  inspecting,  maintaining,  cleansing,  repairing,  conducting,  or 
managing  the  waterworks  by  this  Act  authorised,  and  may  give  notice  to 
treat  in  respect  of  such  easements  and  rights,  and  may  in  such  notice  describe 
the  nature  thereof,  and  the  several  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  inclusive  of  those  with  regard  to  arbitration  and  the 
summoning  of  a  jury,  shall  apply  to  such  easements  and  rights  as  fully  as 
if  the  same  were  lands  within  the  meaning  of  such  Act  :  Provided  always, 
that  nothing  herein  contained  shall  authorise  the  corporation  to  acquire  by 
compulsion  any  such  easement  in  any  case  in  which  the  owner  in  his 
particulars  of  claim  shall  require  the  corporation  to  acquire  the  lands  in 
respect  of  which  they  have  given  notice  to  treat  for  the  acquisition  of  an 
easement  only,  and  every  notice  to  treat  for  the  acquisition  of  an  easement 
shall  be  endorsed  with  notice  of  this  proviso. 


Xo.  8. — Claim  by  Owner  and  Particulars  of  Estate  in  Reply  to 
Ijx^t  Precedent  and  Signification  of  Desire  to  have  the 
Amount  op  Compensation  Settled  by  Arbitration  under 
Section  23  of  the  Lands  Clauses  Consolidation  Act,  1845 
{ante^  p.  49). 

To  the  mayor  aldermen  and  citizens  of  the  city  of  and  to  all  others 

w^hom  it  may  concern. 

1^  A.  B.,  oi  in  the  county  of  ,  having  received  a  notice  from 

yoa  the  said  mayor  aldermen  and  citizens  bearing  date  the  day  of 

19  demanding  from  me  the  particulars  of  my  estate  and  interest  or  estates 
and  interests  in  certain  lands  hereditaments  and  premises  therein  mentioned 
and  in  which  you  require  to  purchase  take  and  acquire  an  easement  and 
right  for  the  purposes  of  the  Act  19       as  specified  in  the  said  notice 

and  as  regards  the  lands  described  in  Part  I.  of  the  Schedule  to  the  said 
notice  situate  in  the  township  of  and  that  the  corporation  would 

deviate  from  the  line  shown  upon  the  parliamentary  plans  to  the  extent 
indicated  upon  the  plans  annexed  to  that  notice  marked  respectively  B  and 
C  and  demanding  from  me  the  particulars  of  my  estate  and  interest  or 
estates  and  interests  in  the  said  lands  and  of  the  claims  made  by  me  in 
respect  of  the  purchase  of  the  said  easement  and  right  by  the  corporation 
and  requiring  me  to  specify  the  nature  of  my  estate  and  interest  and 
whether  in  fee  for  life  or  other  estate  or  interest  in  the  said  lands  and  also 
the  tenure  thereof  Now  I  do  hereby  give  you  notice  that  I  claim  an  estate 
of  freehold  for  and  during  the  life  of  C.  D,  in  all  the  said  lands  tenements 
hereditaments  and  premises  mentioned  and  referred  to  in  the  said  notice 
And  I  hereby  give  you  further  notice  that  you  have  no  right  under  the 
said  Act  or  otherwise  to  acquire  without  my  consent  any  easement  or 

right  for  the  purposes  described  in  the  said  notice  under  the  heads  (a)  (b) 
(c)  (d)  (e)  and  (f)  and  referred  to  as  the  aqueduct  in  over  or  upon  the  lands 
described  in  the  said  notice  situate  in  the  townships  of  and  in 

the  line  of  the  proposed  deviation  of  the  aqueduct  as  described  in  the  said 
notice  and  plan  which  consent  has  not  been  applied  for  and  has  not  been 
given     And  I  hereby  further  give  you  notice  that  I  claim  the  sum  of 
for  the  purchase  of  the  easement  or  right  over  such  of  the  lands  described 
in  Part  I.  of  the  said  notice  and  plan  as  you  are  authorised  to  take  and 

3  c  2 
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Appendix,    acquire  without  my  consent  for  the  purposes  of  the  aqueduct     And  that  i 

claim  compensation  at  the  rate  of  per  acre  and  so  in  proportion  for  any 

less  quantity  than  an  acre  for  the  land  described  in  the  second  part  of  the 
schedule  to  the  said  notice  and  plan  over  which  you  propose  to  take  and 
acquire  an  easement  or  right  for  the  purpose  of  depoaiting  surplus  material 
and  spoil  thereon  and  for  the  rights  of  entry  and  passage  necessary  for 
making  such  deposit  And  I  hereby  give  you  notice  that  unless  you  the  said 
mayor  aldermen  and  citizens  agree  to  pay  the  sum  of  money  above  claimed 
it  is  my  desire  that  the  amounts  to  be  paid  to  me  in  respect  of  the  above 
claims  shall  be  settled  by  arbitration  in  the  manner  prescribed  by  the  Land< 
Clauses  Consolidation  Act  1845. 

Witness  my  hand  this            day  of  19     . 
(Signed) 

For  forms  nnder  m.  22  and  24,  (<ee  tho^e  under  ft.  121,  pt*»t. 


No.  9. — NoTiCK  BY  Owner  ok  Dksirk  to  have  Compensation  settlkp 
BY  Arbitration  under  Section  23  ok  the  Lands  CiJirsK^ 
CoN:*OLiDATioN  AcT,  1845  {ante,  p.  49). 

To  the  mayor,  aldermen,  and  burgesses  of  the  town  of  and  to  all 

others  whom  it  may  concern. 

Whereas  I,  the   undersigned   A.  B.,  have  received  from  you  a  certain 
notice,  dated  the  day  of  ,  demanding  from  me  the  particulars 

of  my  estate  and  interest  in  certain  lands  and  hereditaments  therein 
described,  and  of  the  claim  made  by  me  in  respect  thereof.  Now  I  do 
hereby  send  you  the  said  particulars  in  the  schedule  hereto,  and  give  you 
notice  that  unless  you  are  willing  to  agree  to  pay  to  me  the  said  sum  of 
£  ,  I  desire  to  have  the  amount  of  purchase  money  and  compensation 

to  be  paid  by  you  for  my  estate  and  interest  in  the  said  land  and  here^ta- 
ments,  and  the  amount  of  compensation  for  damage  to  be  sustained  by  me 
by  reason  of  the  severing  of  the  lands  taken  from  my  other  lands,  or  other- 
wise injuriously  affecting  such  other  lands  by  the  exercise  of  the  powers  of 
the  Improvement  Act,   19     ,  and  the  Acts  incorporated  therewith, 

settled  by  arbitration  in  the  manner  prescribed  by  the  Lands  Clauses  Con- 
solidation Act,  1845. 

Dated  this  day  of  ,  19     . 

(Signed) 

Schedule. 


No.  10. — Notice  by  Owner  to  Promoters  of  Desire  for  Arbitration 
AND  Bequest  to  Promoters  to  Appoint  an  Arbitrator  pur- 
suant TO  Section  25  ok  the  Lands  Clauses  Consolidation 
Act,  1845  (ante,  p.  53). 

Main  Sewerage  Board. 
Whereas  by  a  certain  notice  under  the  hand  of  the  clerk  to  you,  th« 

said  Main  Sewerage  Board,  bearing  date  the  day  of  ,  we 

are  informed  that  you,  the  said  board,  require  to  take  and  use  for  the 
purposes  of  your  undertaking  in  the  said  notice  mentioned,  the  eighty  pieces 
or  parcels  of  lands  and  hereditaments  delineated  on  the  map  or  plan  annexed 
to  such  notice,  and  thereon  edged  pink  containing  in  the  whole  six  hundred 
and  sixty  acres  or  thereabouts,  part  thereof  numbered  respectively  1  to  77 
(inclusive),  being  in  the  parish  of  in  the  county  of  ,  and  the 
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remaining  part  thereof   numbered   respectively  1,  2,  and  3,  being  in  the    Appendix* 

parish  of  ,  in  the  county  of  ,  which  lands  and  hereditaments  are         

in  the  said  notice  stated  as  reputed  to  belong  to  us  or  some  or  one  of  us,  or 
in  which  we  or  some  or  one  of  us  claim  to  have  some  estate  and  interest. 
And  we  are  also  required  by  the  said  notice  to  deliver  a  statement  in  writing 
of  the  particulars  of  our  several  estates  and  interests  in  such  parcels  of  lands 
and  hereditaments.  And  whereas  by  another  notice  also  under  the  hand  of 
the  said  ,  as  clerk  to  your  board,   bearing  date  the  day  of 

,   one  thousand  nine  hundred  and  ,  and  received  by  us  on  the 

day  of  ,  one  thousand  nine  hundred  and  ,  we  are 

informed  that  it  is  your  intention,  after  the  expiration  of  ten  days  from  the 
service  thereof,  to  cause  a  jury  to  be  summoned  in  pursuance  of  the  provisions 
of  the  Liands  Clauses  Consolidation  Act,  1845,  and  other  Acts  incorporated 
therewith,  for  settling  the  amount  of  compensation  to  be  paid  by  the  said 
board  to  us  for  our  interest  in  the  said  lands  and  hereditaments  belonging  to 
us,  and  the  damage  that  may  be  sustained  by  us  by  reason  of  the  execution 
of  the  works  of  the  said  board,  and  for  that  purpose  to  issue  your  warrant 
to  the  sheriff  of  the  said  county  of  ,  requiring  him  to  summon  a  jury 

accordingly.      Now  we,  the  undersigned  and  inform  you,  the 

said  board,  that  the  said  lands  and  hereditaments  were  devised  to  us  as 
trustees  by  the  last  will  and  testament  of  ,  and  that  under  the  provisions 
of  the  said  will  we  have  power,  with  the  consent  of  the  ,  to  sell  the 

said  lands  and  to  convey  the  same  to  the  purchaser  thereof  for  an  estate  in 
fee  simple  of  inheritance,  and  that  we  claim  as  compensation  for  the 
purchase  money  for  the  same  and  for  the  damage  that  may  be  sustained  by 
reason  of  the  execution  of  your  works,  the  sum  of  pounds.     And  take 

notice  that  we  are  ready  and  willing  on  payment  of  the  said  sum  of 
pounds  to  sell,  convey,  and  to  release  to  you  the  said  main  sewerage  board, 
all  our  estate,  right,  title,  and  interest  in  the  said  lands  and  hereditaments 
according    to  the  provisions  contained   in   the  Acts  of    Parliament  and 
provisional  order  in  your  said  notice  mentioned. 

And  further,  take  notice  that  if  our  said  claim  of  pounds  as  and  for 

compensation  as  aforesaid  shall  not  be  paid  or  accepted  by  you,  we  hereby, 
in  pursuance  of  the  provisions  contained  in  the  said  Acts  and  provisional 
order,  or  in  any  other  Act  or  Acts  of  Parliament,  signify  to  you  our  desire 
to  have  the  amount  of  the  said  compensation  to  be  paid  to  us  settled  by 
arbitration,  and  we  hereby  require  you,  the  said  board,  to  appoint  an 
arbitrator  to  act  on  your  behalf  in  the  matter  of  the  said  arbitration, 

As  witness  our  hands  this  day  of  one  thousand  nine  hundred 

and 

(Signed) 


N»).  11. — Appointment  op  Arbitrator  by  a  Company  at  Request 
OP  Owner  under  Section  25  op  the  Lands  Clauses  Consoli- 
dation Act,  1845  (ante,  p.  53). 

Whereas  by  a  certain  notice  under  the  hand  of  A,  J5.,  of  dated  the 

day  of  we  are  required  to  appoint  an  arbitrator  to  act  on 

behalf  of  the  Company  in  the  matter  of  an  arbitration  under  the 

Lands  Clauses  Consolidation  Act,  1845,  to  determine  the  amount  of  purchase 
money  and  compensation  to  be  paid  by  the  company  for  the  interest  which 
the  said  A.  B.  claims  to  be  entitled  to  in  the  lands  and  hereditaments 
described  in  the  schedule  hereto,  and  also  the  amount  of  damage  (if  any)  to 
be  sustained  by  the  said  A.  B.hy  reason  of  the  severing  of  the  lands  taken 
from  the  other  lands  of  the  said  A.B.ot  otherwise  injuriously  affecting  such 
other  lands  by  the  exercise  of  the  power  of  the  said  Act.     Now,  therefore, 
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Appendix,    we,  the  Ck>mpany,  appoint  C.  D,,  of  ,  Esquire,  civil  engineer 

and  surveyor,  to  be  arbitrator  on  their  behalf  in  the  matter  of  the  aud 

arbitration. 

Dated  this  day  of  19     . 

(Signed) 

Secretary  to  the  Company. 

Schedule. 


No.  12. — Appointment  of  an  Arbitrator  by  an  Owner,  pi-RsrAM 
TO  Section  25  ok  the  Lanim  Clauses  Consolidation  A(t,  1845 
{antt^  p.  53). 

In   pursuance   of  the  Act,  19     ,  and  the  Public  Acts  thereirith 

incorporated,  I  of  by  this  writing  under  my  hand  appcnnt 

,  of  ,  surveyor  and  valuer,  to  be  my  arbitrator,  to  act  for  me 

and  on  my  behalf  to  settle  and  determine  the  purchase  money  and  compen- 
sation to  be  paid  to  me  for  and  in  respect  of  the  purchase  by  the 
Company  of  the  estate  and  interest  which  I,  the  said  as  aforesaid,  am 

or  claim  to  be  entitled  to  sell  to  the  said  company  in  the  lands  and  heredita- 
ments situate  in  ,  in  the  parish  of  ,  in  the  county  of 
comprised  in  a  certain  notice  to  treat  given  by  the  said  company  to  me  the 
said  ,and  dated  the  day  of  ,  19  .  And  also  the  compen- 
sation to  be  paid  by  the  said  company  in  respect  of  the  damage,  injury,  or 
loss  (if  any)  which  I,  the  said  as  aforesaid,  may  sustain  by  reason  of 
the  taking  of  the  said  lands  and  hereditaments  and  the  execution  of  the 
works  authorised  by  the  first  above-mentioned  Act.  And  also,  as  such 
arbitrator  on  my  part  and  behalf,  to  do  all  such  other  acts  as  are  required  by 
the  said  first  above-mentioned  Act  or  any  Acts  incorporated  therewith. 

Dated  the  day  of  19     . 

(Signed) 


No,  13. — Notice  to  Owners  of  Appointment  of  Arbitrator  and 
Request  to  Owners  to  Appoint  an  Arbitrator  pursuant  to 
Section  25  of  the  Lands  Clauses  Consolidation  A<t,  1845 
{ante,  p.  53). 

Sewerage  Board. 

To  and  ,  Esquires,  trustees  of  the  last  will  and  testament 

of 

Whereas  the  Sewerage   Board  did    on  or  about   the  dsv 

of  receive  a  notice  in  writing  from  you,  dated  the  day  of 

signifying  your  desire  that  if  your  claim  of  pounds  as  and  for  com- 

pensation as  hereinafter  mentioned  should  not  be  paid  or  accepted  by  the 
said  Sewerage  Board,  hereinafter  called  *'the  said  sewerage  bcAid," 

the  amount  of  the  said  compensation  to  be  paid  to  you  should  be  settled  by 
arbitration,  and  requiring  the  said  sewerage  board  to  nominate  and  appoint 
an  arbitrator  on  their  behalf  for  the  purposes  of  settling  by  arbitration  in 
the  manner  prescribed  by  the  Lands  Clauses  Consolidation  Act,  1845,  and 
other  Acts  (if  any)  incorporated  therewith  the  amount  of  compensation  to 
be  paid  by  the  said  sewerage  board  for  your  interest  in  certain  lands  and 
hereditaments  situate  in  the  parishes  of  ,  in  the  county  of  ,  and 

,  in  the  county  of  ,  and  in  the  said  notice  mentioned  or  referred 

to  as  belonging  to  you  as  trustees  of  the  above-named  ,  and  for  the 

damage  that  may  be  sustained  by  you  by  reason  of  the  execution  of 
the  works  of  the  said  sewerage  board. 
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And  whereas  in  pursuance  of  the  requirements  of  such  notice  as  aforesaid   Appendix. 

the  said  sewerage  board  did  at  their  meeting  held  on  the  day  of  ,         

nominate  and  appoint  of  ,  in  the  said  county  of  ,  land 

agent  and  surveyor,  to  be  an  arbitrator  on  the  part  of  the  said  sewerage 
board  for  the  purpose  and  in  the  matter  of  the  said  arbitration. 

Now,  therefore,  the  said  sewerage  board,  in  pursuance  of  the  provisions 
of  the  said  Lands  Clauses  Consolidation  Act,  1845,  and  other  Acts  (if  any) 
or  provisional  order  in  this  behalf,  themselves  having  appointed  such 
arbitrator  as  aforesaid,  do  hereby  request  and  require  you  to  nominate  and 
appoint  an  arbitrator  to  act  on  your  behalf  for  the  purposes  and  in  the 
matter  of  the  said  arbitration. 

As  witness  my  hand  this  day  of  ,  one  thousand  nine  hundred 

and 

By  order  of  and  for  the  said  sewerage  board,  ♦ 

(Signed) 
Clerk  to  the  said  Main  Sewerage  Board. 


No.  14. — Appointment  of  Arbitrator  to  act  for  both  Parties,  by 
One  Party  on  Failure  of  Appointment  by  Other  Party, 
UNDER  Section  25  of  the  Lands  Clauses  Consolidation  Act, 
1845  (ante,  p.  53). 

Whereas  under  the  provisions  of  the  Act  and  of  the  Acts  incor- 

porated therewith  the  Company  on  the  day  of  19     ,  gave 

notice  to  me,  the  undersigned  ^.  ^.,  of  in  the  county  of  ,  that 

they  required  for  the  purposes  of  their  undertaking  certain  lands  and 
hereditaments  described  in  the  said  notice  and  delineated  on  the  plan 
annexed  thereto,  and  whereas  before  the  said  company  had  issued  their 
warrant  to  the  sheriff  of  the  said  county  to  summon  a  jury  in  respect  of  the 
matter  of  the  said  lands  I  signified  to  them,  by  notice  in  writing,  my  desire 
to  have  the  amount  of  compensation  payable  to  me  for  my  estate  and 
interest  in  the  said  lands  and  hereditaments  settled  by  arbitration  ;  and 
whereas,  by  writing  under  my  hand   on  the  day  of  19     ,  I 

appointed  C.  D.,  ot  ,  land  agent  and  surveyor,  to  be  arbitrator  on  my 

behalf  to  determine  the  amount  of  purchase  money  and  compensation  to  be 
paid  by  the  said  company  for  my  estate  and  interest  in  the  said  lands  and 
hereditaments,  or  the  interest  therein  which  I  am  enabled  to  sell  and  convey 
under  the  said  Acts,  and  also  the  amount  of  damage  (if  any)  to  be  sustained 
by  me  by  reason  of  the  severing  of  the  land  taken  from  my  other  lands,  or 
otherwise  injuriously  affecting  such  lands  by  the  exercise  of  the  powers  of 
the  said  Acts  ;  and  whereas  on  the  day  of  19     , 1  gave  notice 

in  writing  to  the  said  company  of  the  said  appointment,  and  requested  them 
within  fourteen  days  from  the  date  of  the  said  notice  to  appoint  an 
arbitrator  to  act  on  their  behalf  in  the  said  matters  ;  and  whereas  fourteen 
days  have  elapsed  since  the  time  of  the  said  notice  and  request,  and  the  said 
company  have  failed  to  appoint  an  arbitrator  to  act  on  their  behalf.  Now, 
therefore,  I  appoint  0.  P.,  of  ,  land  agent  and  surveyor,  to  act  both  on 

my  behalf  and  on  behalf  of  the  said  company  in  the  matters  aforesaid. 

Dated  the  day  of  19     . 

(Signed)        A.   B, 

Schedule. 
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Appendix.   ^<>-    15- — AppoiNTMKXT    of    a    Single    Arbitrator    by    Agreement 

PURSUANT    TO    SECTION    25    OF   THE    LaNDS   CLAUSES   COXSOLIDATIOX 

Act,  1845  (ante,  p.  53). 

Whereas  under  the  provisions  of  the  Acts  or  some  or  one  of  them 

and  of  the  Acts  incorporated  therewith  A.  (the  promoters)  and  B,  (the 
owner)  have  agreed  to  determine  the  amount  of  purchase  money  and 
compensation  to  be  paid  by  the  said  A,  to  the  said  B.  for  his  interest  in 
certain  land  and  hereditaments  required  by  the  said  A.  for  the  purposes 
of  their  undertaking  and  described  in  the  schedule  hereto,  and  for  injury 
sustained  by  other  land  of  the  said  B,  by  reason  of  the  exercise  of  the 
powers  of  the  said  Acts.  Now,  therefore,  we,  the  said  A,  and  I  the  said 
B.y  do  concur  in  appointing  C.  7^.  to  be  a  single  arbitrator  to  determine  the 
an^unt  of  purchase  money  and  compensation  to  be  paid  by  the  said  A.  for 
the  interest  of  the  said  B,  in  the  said  land  and  hereditaments  or  the  interest 
therein  which  the  said  B.  is  enabled  to  sell  under  the  said  Acts,  and  also  the 
amount  of  damage  sustained  and  to  be  sustained  by  reason  of  the  severing 
of  the  lands  taken  from  other  lands  of  the  said  B.,  and  by  reason  of  such 
other  lands  being  injuriously  affected  by  the  exercise  of  the  powers  of  the 
said  Acts  and  also  for  damage  done  to  such  other  lands. 
Dated  this  day  of 

(Signed) 

(Signed) 

Schedule. 


No.  16. — Appointment  of  Umpire  by  Arbitrators  under  Section  27 
OF  THE  Lands  Clauses  Consolidation  Act,  1845  {anU,  p.  57). 

Sewerage  Board. 

Whereas  I,  the  undersigned  F.  G.,  of  ,  in  the  county  of 

land  agent  and  surveyor,  have  been  duly  appointed  an  arbitrator  on  the 
part  of  A.  B.,  C.  D,,  and  E,  H„  trustees  of  the  last  will  and  testament 
of  0.  P.,  and  I,  the  undersigned  H,  /.,  also  of  aforesaid,  land  agent 

and  surveyor,  have  been  duly  appointed  an  arbitrator  on  the  part  of 
the  Sewerage  Board  for  the  purpose  of  settling  by  arbitration,  in 

pursuance  of  the  powers  and  provisions  contained  in  and  conferred  by  a 
provisional  order  included  in  the  Local  Government  Board  s  Provisional 
Orders  Confirmation  (No.  )  Act,  19  ,  in  the  manner  prescribed  by  the 
Lands  Clauses  Consolidation  Act,  1845,  and  the  other  Acts  (if  any)  incor- 
porated therewith,  the  amount  of  purchase  money  and  compensation  to  be 
paid  by  the  Sewerage  Board  for  the  interest  belonging  to  the  said 

A,  B.,  C.  />.,  and  E.  H.  in  the  lands  and  hereditaments  mentioned  in  certain 
respective  notices  in  writing  bearing  date  the  day  of  19     ,  and 

given  by  the  said  Sewerage  Board  to  the  said  ^4.  B.,  C.  />.,  and  E.  H., 

their  interest  in  the  said  lands  and  hereditaments,  and  for  the  damage  that 
may  be  sustained  by  the  said  A,  B.,  C.  J).,  and  E,  II .  by  reason  of  the 
execution  of  the  works  of  the  said  sewerage  board.  Now  therefore,  we, 
the  said  F,  G.  and  H.  /.,  do  hereby,  before  we  enter  upon  the  matters 
referred  to  us  as  above  mentioned,  nominate  and  appoint  X,  F.,  of 
London,  land  agent,  to  be  an  umpire  between  us  to  decide  on  any  such 
matters  on  which  we  shall  differ  or  which  shall  be  referred  to  the  said  X.  Y. 
under  the  provisions  of  the  said  Lands  Clauses  Consolidation  Act,  1845,  or 
the  Acts  (if  any)  incorporated  therewith  or  provisional  order  relating  to  the 
said  sewerage  board  and  included  in  the  Local  Government  Board's 
Provisional  Orders  Confirmation  (No.      )  Act,  19 

As  witness  our  hands  this  day  of  19     . 

(Signed)  F,  G, 

H.  I. 
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No.    17. — Appointment    op    Umpire    by    two    Arbitrators*    under  Appendix. 

Section  27  of  the  Lands  Clauses  Consolidation  Act,  1845. —        

A  Short  Form. 

We  the  arbitrator  appointed  by  and  on  behalf  of  the  above-named 

and  the  arbitrator  appointed  by  and  on  behalf  of  the  above- 

named  company,  do  by  this  writing  under  om*  hands,  signed  before  entering 
into  the  consideration  of  the  matters  referred  to  us,  nominate  and  appoint 
of  to  be  the  umpire  in  the  question  of  disputed  compensation 

arisen  under  the  Act,  19      ,  to  decide  on  any  matters  on  which  we 

shall  differ,  or  which  shall  be  referred  to  him  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  or  the  IspecUil]  Act,  19     . 
As  witness  our  hands  this  day  of  ,  19     . 

(Signed) 


No.  18. — Appointment  of  an  Umpire  by  the  Board  of  Trade 
UNDER  Section  28  of  the  Lands  Clauses  Consolidation  Act, 
1845  (ante,  p.  59). 

Whereas  application  has  been  made  to  us  the  Board  of  Trade  by 

the  mayor,  aldermen,  and  citizens  of  the  city  of  ,  under  the 

Improvement  Act,  189  ,  and  the  Acts  incorporated  therewith  to  appoint  an 
imipire  ;  and  whereas  it  has  been  made  to  appear  to  us  that  the  arbitrators 
appointed  by  the  said  mayor,  aldermen,  and  citizens,  and  A.  B.^to  determine 
the  amount  of  purchase-money  and  compensation  to  be  paid  by  the  said 
mayor,  aldermen,  and  citizens,  for  the  estate  and  interest  to  which  the  said 
A.  B.  is  entitled,  or  which  he  is  enabled  to  sell  under  the  said  Act>s,  in  the 
lands  and  hereditaments  described  in  the  schedule  hereto,  and  also  the 
amount  of  damage  (if  any)  to  be  sustained  by  the  said  ^.  J5.,  by  reason  of 
the  severing  of  the  lands  taken  from  the  other  lands  of  the  said  A.  B,  or 
otherwise  injuriously  affecting  such  lands  by  the  exercise  of  the  powers  of 
the  said  Acts,  have  refused  [or  have  for  seven  days  after  request  from  the 
said  mayor,  aldermen,  and  citizens,  neglected]  to  appoint  an  umpire.  Now, 
therefore,  we  do  hereby  appoint  0.  P.,  of  to  be  the  umpire  to  decide 

on  any  matters  in  which  the  said  arbitrators  shall  differ,  or  which  shall  be 
referred  to  him  under  the  provisions  of  the  said  Acts. 

Dat«d  the  day  of 

(Signed) 

Secretary  to  Board  of  Trade. 

Schedule. 


Xo.  19. — Notice  under  Section  30  of  the  Land8   Clauses  Consoli- 
dation Act,  1845,  to  Arbitrator  {antey  p.  60). 

In  the  matter  of  an  Arbitration  between  A.  B.,  of  ,  and  the 

Company. 
To  P.  0.,  the  arbitrator  appointed  to  act  on  behalf  of  the  said  Com- 

pany. 

Take  notice  that  I,  the  undersigned  A,  B.y  require  you  to  proceed  in  the 
matter  of  the  said  arbitration,  and  further,  that  if  you  for  seven  days  after 
the  receipt  of  this  notice  neglect  to  act,  M.  N.,  the  arbitrator  duly  appointed 
on  my  behalf,  will  proceed  cjt  parte  and  that  his  decision  will  be  as  effectual 
as  if  he  had  been  the  single  arbitrator  appointed  by  both  parties  to  the  said 
arbitration. 

Dated  this  day  of  19     . 

(Signed)        A.  B. 
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No.  20. — Enlakokment  of  Time   for   making  Award,  pursuant  to 

Section   31    of  the   Lani>s   Clauses   Consolidation   Act,  1845 
{ante,  p.  60). 

We  the  arbitrator  appointed  by  and  on  behalf  of  the  above-named 

and  the  arbitrator  appointed  by  and  on  behalf  of  the  above- 

named  company,  do  hereby  in  execution  of  the  powers  for  this  purpose 
given  to  us  by  the  Lands  Clauses  Consolidation  Act,  1845,  extend  the  time 
by  the  same  Act  appointed  for  making  our  award  concerning  the  question  of 
disputed  compensation  arisen  under  the  Act,  19       ,  and  other  matten 

referred  to  us  until  the  day  of  now  next  ensuing. 

As  witness  our  hands  this  day  of  ,  19     . 

(Signed) 


No.  21. — Notice  by  Arbitrators  of  Failure  to  Agree,  pursuant 
TO  Section  31  of  the  Lands  Clauses  Consolidation  Act,  lUb 
{ante,  p.  (U)). 

To  0.  P. 

In  the  matter  of  an  Arbitration  between  A.B„  of  .  and  the 

Company. 
We,  the  undersigned  W.  X.  and  F.  Z.^  hereby  give  you  notice  that  we  are 
unable  to  agree  in  respect  of  the  matters  refeired  to  us  by  the  said  A.  B^ 
and  the  Company,  and  that  the  determination  of  the  said  matters  fatf 

thereby  devolved  upon  you  as  umpire,  duly  appointed  by  us  on  the         day 
of  19     . 

The  day  of  19     . 

(Signed)         W.  X. 
Y.Z, 


No.  2*2. — Form  ov  Oath  for  a  Witness  or  Party  before  an  Arbi- 
trator UNDER  Section  32  of  the  Lands  Cijiuses  Consolidatkix 
Act,  1845,  or  under  the  Arbitration  Act,  1889  (ante,  p.  61). 

The  evidence  you  shall  give  touching  the  matters  in  question  shall  be  the 
truth,  the  whole  truth  and  nothing  but  the  truth.     So  help  you  God. 


No.  23. — S<'oTcn   Form   of   Oath   for  a  Witness  or  Party  before 

AN  Arbitrator. 

\^The  iritnenH  holdtt  up  hin  right  hand,  and  repeats  the  oath  after  the 
arbitrator,  no  book  is  ttsed."] 

I  swear  by  Almighty  God  [as  I  shall  answer  to  God  at  the  Great  Day  of 
Judgment]  that  I  will  speak  the  truth,  the  whole  truth,  and  nothing  but 
the  truth. 

This  form  mav  l)c  used  in  England  if  the  party  so  desire  (Oaths  Act.  IJ'J^'^. 
8.  5). 
"The  i)art  in  bracket^  is  now  omitted  by  8ome  Scotch  judges. 
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No.  24. — Affirmation   for  a  Witness   or  Party  before  an   Arbi-      ^*^ 

TRATOR   WHERE  WiTNESW   OBJECTS   TO   BE  SwORN,  UNDER  THE  OaTHS 

Act,  1888. 

[The  witness  should  repeat  the  affirmation  after  the  arbitrator,'] 

I,  A.  B.J  do  solemnly,  sincerely  and  truly  declare  and  affirm  that  the 

evidence  I  shall  give  touching  the  matters  in  question  shall  be  the  truth,  the 

whole  truth,  and  nothing  but  the  truth. 

For  forms  of  oath^  for  persend  belonging  to  other  religions,  and  in  the  case 
of  interpreters,  we  Stringer  on  Oaths. 


Ko.  25. — Award  by  two  Arbitrators  in  Writing  under  Section  35 
OF  THE  Lands  Clauses  Consolidation  Act,  1845  (ante,  p.  67). 

To  all  to  whom  these  presents  shall  come,  L,  M,,  of.  ,  and  N.  0., 

of  send  greeting. 

Whereas  on  the  day  of  the  mayor,  aldermen,  and  burgesses 

of  the  town  of  gave  notice  to  -4,  B.,  that  in  pursuance  of  the  powers 

of  the  Street   Widening  Act,    19     ,   and  the   Acts  incorporated 

therewith,  they  required  to  purchase  and  take  certain  lands  and  heredita- 
ments [here  itisert  description  of  lands  from  notice  to  treat"].  And 
whereas,  the  said  A.  B.  claiiHed  to  be  interested  in  the  said  lands  and 
hereditaments  under  a  lease  for  years,  dated  the  day  of 

188  ,  of  which  a  term  of  about  fifteen  years  was  then  unexpired.  And 
whereas  no  agreement  has  been  come  to  as  to  the  amount  of  purchase 
money  and  compensation  to  be  paid  by  the  said  mayor,  aldermen,  and 
burgesses  for  the  interest  claimed  by  the  said  A.  B.^  in  the  said  lands  and 
hereditaments,  and  also  the  amount  of  damage  to  be  sustained  by  him,  or  by 
the  exercise  of  the  powers  of  the  said  Acts.  And  whereas,  the  said  mayor, 
aldermen,  and  burgesses  on  the  day  of  ,   19     »  appointed  by 

writing  under  their  common  seal,  L.  3/.,  as  arbitrator,  to  act  on  their 
behalf  in  the  determination  of  the  amount  of  the  said  purchase  money 
and  compensation.  And  whereas  the  said  A.  B.  on  the  day  of  , 
19  ,  appointed  in  writing  under  his  hand  the  said  N.  0.,  as  arbitrator,  to 
set  on  his  behalf  in  the  determination  of  the  amount  of  the  said  purchase 
money  and  compensation.  And  whereas  we,  the  said  arbitrators,  before 
entering  upon  the  consideration  of  the  matters  referred  to  us  duly  appointed 
an  umpire,  and  made  and  subscribed  the  declaration  required  by  the  said 
Acts.  Now  know  ye,  that  we,  the  said  arbitrators,,  having  viewed  the  said 
land  and  hereditaments,  and  having  considered  the  evidence  adduced  by  the 
said  respective  parties  do  award  and  determine  that  the  sum  of  £  is 

the  amount  of  purchase  money  and  compensation  to  be  paid  by  the  said 
mayor,  aldermen,  and  burgesses  for  the  interest  claimed  by  the  said  A.  B., 
in  the  said  lands  and  hereditaments,  and  that  the  said  sum  includes  an 
amount  for  all  damages  sustained  or  to  be  sustained  by  the  said  A.  B. 
by  reason  of  the  severing  of  the  lands  taken  from  his  other  lands  or  other- 
wise injuriously  affecting  such  other  lands  by  the  exercise  of  the  powers  of 
the  said  Acts. 

As  witness  our  hands  this  day  of  ,19. 

(Signed)        L.  M. 
N.  0. 

Schedule. 
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Appendix.  ^^,,   26.— Award  by  ax  Umpirk. 

To  all  to  whom  these  presents  shall  come. 

I  ,  of  ,  surveyor  and  Valuer,  send  greeting. 

Whereas  by  the  Act,  19         ,  with  which  are  incorporated  the 

Lands  C^llauses  Consolidation  Acts,  1H45,  1860,  and  1K69,  as  amended  by 
the  Lands  Clauses  (Umpire)  Act,  1H88,  and  the  Railways  Clauses  Consoli- 
dation  Act,  1H45,  and  the  Railways  Clauses  Act,  186H,  the  Companj 

(hereinafter  called  the  said  company)  were,  authorised  to  take,  for  the 
purposes  of  the  said  Act,  the  land  and  hereditaments  situate  in  the 
parish  of  ,  in  the  county  of  ,  mentioned,  numbered,  and  other- 

wise described  in  the  schedule  to  the  notice  to  treat  next  hereinafter 
referred  to  and  delineated  in  the  plan  thereto  annexed,  and  which  are 
comprised  in  the  plan  and  book  of  reference  thereto  deposited  with  the 
clerk  of  the  county  council  for  the  said  county  of 

And  whereas  by  a  notice  to  treat  under  the  hand  of  ,  secretair 

to  the  said  company,  dated  the  day  of  .,  one  thousand  nine 

hundred  and  ,  the  said  company  gave  notice  in  writing  to 

of  ,  that  they  required  to  purchase  or  take  all  the  lands  and  heredita- 

ments contained  in  the  schedule  to  the  now  recited  notice  to  treat  with  the 
appurtenances,  and  demanded  from  him  particulars  of  his  estate  and 
interest  in  the  said  lands  and  hereditaments,  and  of  the  claims  made  bv 
him  in  respect  thereof.  And  that  the  said  company  were  willing  to  treat 
for  the  purchase  of  the  said  lands  and  lereditaments,  or  his  estate  or 
interest  therein,  and  as  to  the  compensation  to  be  made  for  the  damage 
that  might  be  sustained  by  reason  of  the  execution  of  the  works  of  the  said 
company.  And  whereas  in  pursuance  of  the  last-mentioned  notice  the 
said  ,  by  writing  dated  the  day  of  ,  one  thousand  nine 

hundred  and  three,  under  the  hand  of  ,  gave  notice  to  the  said  com- 

pany that  the  said  lands  and  hereditaments  were  part  of  the  [glebe  of  the 
vicarage]  of  ,  and  that  he  was  entitled  to  the  same  as  [vicar  of  ] 

aforesaid,  and  that  he  claimed  compensation  for  the  value  of  the  said  land$ 
and  hereditaments  so  to  be  taken  as  aforesaid,  and  for  damage  which  would 
be  sustained  by  him  by  reason  of  the  execution  of  the  works  of  the  said 
company.     And  whereas  the  said  and  the  said  company  did  not  agree 

as  to  the  amount  of  purchase  money  and  compensation  to  be  paid  to 
the  said  ,  and  thereupon  a  question  of  disputed  compensation  arose 

between  the  said  and  the  said  company.     And  whereas  the  said 

and  the  said  company  did  not  concur  in  the  appointment  of  a  single  arbi- 
trator to  whom  the  said  dispute  should  be  referred.  And  whereas  the 
said  on  or  about  the  day  of  ,  one  thousand  nine  hundred 

and  ,  duly  nominated  and  appointed  by  writing  under  his  hand 

of  ,  in  the  said  county  of  ,  surveyor,  to  be  the  arbitrator  on  his 

behalf  to  whom  the  question  of  such  compensation  as  aforesaid  should  be 
referred.     And   whereas   the  said   company  on  or  about  the  dav 

of  ,  one   thousand   nine  hundred  and  ,  duly   nominated  and 

appointed  by  writing  under  the  hand  of  ,  the  secretary  of  the  said 

company,  ,  of  ,  land  agent,  to  be  the  arbitrator  on  behalf  of  the 

said  company,  to  whom  the  question  of  such  compensation  as  aforesaid 
should  be  referred.  And  whereas  the  said  arbitrators  before  they  entered 
into  the  consideration  of  any  of  the  matters  so  referred  to  them  aa  afore- 
said respectively,  duly  made  and  subscribed,  in  the  presence  of  a  justice  of 
the  peace  duly  authorised  in  that  behalf,  the  declaration  required  by  the 
before-mentioned  Acts.  And  whereas  the  said  arbitrators,  before  they 
entered    upon   the  matters  so  referred   to   them,   did   on    the  daj 

of  ,  one  thousand  nine  hundred  and  ,  by  writing  under  their 

hands,  duly  nominate  and  appoint  me,  the  before-mentioned  .  to  he 

the  umpire  in  the  matter  of  the  said  arbitration.     And  whereas  the  said 


Precedents.  765 

arbitrators  took  upon  themselves  the  burthen  of  the  i*eference  and  duly   Appendix. 

heard  and  considered  the  allegations  and  proofs  of  the  said  ,  and  the         

said  company  respectively,  concerning  the  amount  of  the  said  compensa- 
tion. And  whereas  the  said  arbitrators  disagreed  and  differed  respecting 
the  matters  referred  to  them,  and  by  reason  of  such  differences  between 
them  failed  to  make  their  award  within  twenty-one  days  after  the  day 
on  which  the  last  of  the  said  arbitrators  was  appointed,  whereby  the 
matters  referred  to  the  said  arbitrators  aforesaid  duly  came  before  me 
as  umpire  for  determination. 

Now  know  ye  that  I,  the  said  ,  having   taken  upon  myself  the 

burthen  of  the  reference,  and  having  before  entering  upon  or  taking  into 
consideration  any  of  the  matters  referred  to  me  duly  made  and  subscribed, 
in  the  presence  of  a  justice  of  the  peace  duly  authorised  in  that  behalf,  the 
declaration  required  by  the  said  Acts,  which  said  declaration  is  hereunto 
annexed,  and  having  been  attended  by  the  parties  and  their  witnesses,  and 
having  heard  and  considered  the  allegations  and  proofs  of  the  respective 
parties,  and  having  viewed  the  said  lands  and  hereditaments,  do  make  this, 
my  award  in  writing,  of  and  concerning  the  premises  in  the  manner  following  ; 
that  is  to  say  : 

I  do  award,  settle,  order,  and  determine  that  the  sum  of  is  the 

amount  of  purchase  money  and  compensation  to  be  paid  by  the  said  company 
to  the  said  in  respect  of  the  estate  and  interest  of  the  said  in 

the  lands  and  hereditaments  described  in  the  said  notice  to  treat  and  required 
to  be  purchased  and  taken  by  the  said  company  as  aforesaid  and  for  all 
damage  to  be  sustained  by  the  said  by  reason  of  the  execution  of  the 

works  of  the  said  company. 

As  witness  my  hand  this  day  of  one  thousand  nine  hundred 

and 

Signed  and  published  by  the\ 
said  on  the  day  and  | 

year  last  above-mentioned  > 
in  the  presence  of  ,  I 

solicitor.  / 


No.  27. — Notice  by  Promoters  of  Intextiox  to  have  a  Jurv 
Summoned  and  Offer  of  Compensation  under  Section  38  of 
the  Lands  Clauses  Consolidation  Act,  1845  {anU,  p.  73). 

C.  D.  Sewerage  Board. 

Lands  in  the  parishes  of  ,  and  in  the  counties  of 

In  pursuance  and  exercise  of  the  powers  and  provisions  contained  in  and 
conferred  by  a  provisional  order  included  in  "  The  Local  Govern- 
ment Board's  Provisional  Orders  Confirmation  (No.  )  Act, 
19  /'  and  in  and  by  the  Lands  Clauses  Consolidation  Act,  1845, 
and  the  other  Acts  of  Parliament  incorporated  with  the  said  Acts, 
and  relating  to  the  C.  D,  Sewerage  Board,  or  in  and  by  any  other 
Acts  of  Parliament. 
To  ^.  B.  and  the  trustees  of  the  late  ,  namely,  and  , 

owners  in  fee  or  reputed  owners  in  fee  of  the  lands  and  hereditaments 
hereinafter  referred  to. 

Whereas  the  said  C,  I).  Sewerage  Board  (hereinafter  called  '^the  said 
sewerage  board  ")  did,  by  a  notice  in  writing  bearing  date  the  day 

of  ,  19     ,  duly  served  on  you,  give  you  notice  that  in  execution  of  the 

powers  and  provisions  contained  in  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  other  Acts  of  Parliament  and  provisional  orders  relating  to 
the  said  sewerage  board,  including  '*  The  Local  Government  Board's  Pro- 
visional Orders  Confirmation  (No.         )  Act,  19     ,"  the  said  sewerage  board 
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Ajypeildix.    required  to  purchase  the  lands  and  hereditaments  therein  mentioned  and 

delineated  and  described  in  the  map  or  plan  thereunto  annexed,  and  situate 

in  the  several  parishes  of  ,  in  the  county  of  ,  and  .  in  the 

comity  of  ,  and  the  said  sewerage  board  did  thereby  demand  from  you 

the  particulars  of  your  estate  and  interest  in  such  lands  and  hereditamente. 
or  any  part  thereof,  and  of  the  claims  made  by  you  in  respect  thereof. 

And  whereas  yon  have  failed  to  state  any  particulars  of  your  claim  or 
claims  in  respect  of  the  said  lands  and  hereditaments,  or  to  treat  with  the 
said  sewerage  board  in  respect  thereof. 

Now  this  is  to  give  you  notice,  that  it  is  the  intention  of  the  said  sewerage 
board,  after  the  expiration  of  ten  days  from  the  service  hereof,  to  cause  a 
jury  to  be  sunmioned  in  pursuance  of  the  provisions  of  the  said  Lands 
Clauses  Consolidation  Act,  1 845,  and  other  Acts  incorporating  the  same  or 
incorporated  therewith  for  settling  the  amount  of  compensation  to  be  paid 
by  the  said  sewerage  board  to  you  or  each  of  you  for  the  interest  in  the  said 
lands  and  hereditaments  belonging  to  you,  and  the  damage  that  may  be 
sustained  by  you  by  reason  of  the  execution  of  the  works  of  the  said  sewerage 
board,  and  for  that  purpose  to  issue  their  warrant  to  the  sheriff  of  the  suA 
county  of  requiring  him  to  summon  a  jury  accordingly. 

And  this  is  to  give  you  further  notice,  and  to  state  that  the  said  sewerage 
board  are  willing  to  give  the  sum  of  £  (  pounds)  for  the  interest 

in  the  said  lands  and  hereditaments  belonging  to  you  and  sought  to  be 
purchased  by  the  said  sewerage  board  from  you  as  aforesaid,  and  for  the 
damage  that  may  be  sustained  by  you  by  reason  of  the  execution  of  the 
works  of  the  said  sewerage  board. 

As  witness  my  hand  this  day  of  ,19. 

F.  Z., 
Solicitor  and  clerk  to  the  said  Sewerage  Board. 


No.  2ft. — Warrant   to   Shkriff   to   Scmmon   a  Jury  to   Determine 

THE     PURCHAHK    MoXEY     1»UR!*UANT    TO     SECTION    39    OF   THE   L-\M»S 

Claussej*  Consolidation  Act,  1845  (attie^  p.  74). 

C.  J).  Company. 

Lands  in  the  parish  of  ,  and  in  the  county  of 

In  pursuance  and  exercise  of  the  powers  and  provisions  contained  in  and 
conferred  by  the  [sperial'l  Act,  19      ,  and  in  and  by  the  Lands  Clauses  Acts. 

To  sheriff  of 

Whereas  the  C.  D.  Company  by  a  notice  dated  the  day  of 

19    ,  and  duly  8er^•ed  upon  ^.  ^.,  of  ,  did  give  notice  that  in  execation 

of  the  powers  and  provisions  contained  in  the  Lands  Clauses  Acts  and  the 
[Hperial]  Act,  19  ,  the  said  company  required  to  purchase  and  take  the 
lands  and  hereditaments  mentioned  in  the  column  of  the  schedule 

hereto,  and  situate  in  the  parishes  of  in  the  county  of  ,  as  men- 

tioned in  the  column  of  the  said  schedule  ;  and  whereas  the  said  A.  B» 

by  a  notice  addressed  to  the  said  company  and  dated  the  day  of 

1 9  ,  stated  that  he  claims  to  be  interested  in  the  said  lands  and  heredita- 
ments as  mentioned  in  the  column  of  the  said  schedule,  and  that  he 
also  claims  compensation  for  injury  to  be  done  to  other  lands  held  therewith 
as  stated  in  the  column  to  the  said  schedule  ;  and  whereas  the  said 
company  and  the  said  A .  B.  have  been  unable  to  agree  as  to  the  amount  of 
purchase  money  and  compensation  to  be  paid  to  the  said  ^-1.  B,  in  respect  of 
his  estate  and  interest  in  the  said  lands  and  hereditaments  and  for  the 
injury  to  be  done  to  the  said  lands  held  therewith  by  reason  of  the  exercise 
of  the  powers  in  the  said  Acts  contained,  and  the  same  has  become  a  question 
of  disputed  compensation  ;  and  whereas  the  said  company  have  given  notice 
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to  the  said  A.  B.  of  their  intention  to  cause  a  jury  to  be  summoned  to   Appendix. 

determine  the  said  question  of  disputed  compensation,  which  notice  was         

served  on  the  <hiy  of  >  1^     >  being  not  less  than  ten  days  from  Corporation 

the  date  hereof,  and  which  notice  stated  the  simi  of  money  the  said  company  may  acquire 
were  willing  to  give  for  the  interest  of  the  said  A,  B.'m  the  said  lands  and  easement . 
hereditaments  and  for  the  damage  to  be  sustained  by  him  by  the  execution  onty  i^ 
of  the  works.     Now,  therefore,  we,  the  said  company  in  pursuance  of  the  <5®rtam  cases, 
said  Acts  by  this  warrant  under  our  common  seal,  issued  to  you  the  sherifE 
of  the  said  county  of  hereby  require  you  to  summon  a  jury  in  accord- 

ance with  the  directions  and  provisions  contained  in  the  said  Acts  for  the 
purpose  of  determining  by  their  verdict  the  amount  of  the  purchase  money 
and  compensation  to  be  paid  to  the  said  A.  B.  for  the  purchase  of  his  said 
estate  or  interest  in  the  said  lands  and  hereditaments,  and  also  the  amount 
of  the  compensation  to  be  paid  to  the  said  A .  B.  for  the  injury  (if  any)  done 
or  to  be  done  to  the  said  A.  B.  in  respect  of  the  severing  of  the  said  lands 
and  hereditaments  from  the  other  lands  of  the  said  A,  B.  held  therewith,  or 
for  otherwise  injuriously  affecting  such  other  lands  by  reason  of  the  execution 
of  the  works  by  the  said  company  by  the  exercise  of  the  powers  contained 
in  the  said  Acts. 

Given  under  the  common  seal  of  the  C.  D.  Company  this  day 

of  ,  19     . 

(L.S.) 
SCHEDULK. 


No.  29. — Notice  of  Time  and  Place  of  Inquiry  to  be  given  by 
THE  Promoters  of  the  Undertaking  pursuant  to  Section  46 
OF  the  Lands  Clauses  Consolidation  Act,  1845  (aw<«,  p.  81). 

To  A,  B. 

Whereas  by  a  notice  dated  the  day  of  »  19     ,  the  C.  D.  Com- 

pany gave  you  notice  of  their  intention  to  cause  a  jury  to  be  summoned  to 
determine  the  amount  of  the  purchase  money  and  compensation  payable  to 
you  for  your  interest  and  estate  in  the  lands  and  hereditaments  mentioned 
therein,  and  for  the  compensation  payable  to  you  for  the  injury  (if  any) 
done  or  to  be  done  to  you  by  reason  of  the  severance  of  the  said  lands  and 
hereditaments  from  other  lands  held  therewith  and  for  otherwise  injuriously 
affecting  the  same  ;  and  whereas  the  C  D.  Company  issued  their  warrant  to 
the  sheriff  of  on  the  day  of  requiring  him  to  summon  a 

jury  to  determine  the  amount  of  the  purchase  money  and  compensation 
payable  to  you  in  respect  thereof,  now  the  said  C.  D.  Company  hereby  give 
yon  notice  that  the  inquiry  by  a  jury  to  determine  the  same  will  be  held  on 
the  day  of  ,  19     ,  at  o'clock  at 

(Signed)         X.  F., 
Secretary  to  the  C.  D.  Company. 


No.  30. — ^Nomination   of  a   Surveyor   by  two  Justices  under  Sec- 
tion 69  of  the  Lands  Clauses  Consolidation  Act,  1845  (atite^  p.  94). 

Whereas  the  Company,  the  promoters  of  the  undertaking  authorised  * 

by  the  Act,  19     ,  and  Acts  incorporated  therewith,  have  applied  to  us, 

the  undersigned  W.  X.  and  Y.  Z.,  being  two  of  his  Majesty's  justices  of  the 
peace  for  to  nominate  a  surveyor,  and  have  proved  to  our  satisfaction 

that  A.  B.  is,  by  reason  of  his  absence  from  the  kingdom,  prevented  from 
treating  as  to  the  amount  of  purchase  money  or  compensation  to  be  paid  to 
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Appendix,    him  in  respect  of  the  lands  and  hereditaments  described  in  the  schedule 

hereto  [or  that  A.  B.  cannot  after  diligent  inquiry  be  found,  or  that  A.  B. 

failed  to  appear  before  a  jury  on  an  inquiry  held  under  the  Lands  Clauses 
Consolidation  Act,  1845,  after  due  notice  to  him  for  that  purpoee],  and  the 
amount  of  compensation  to  be  paid  for  the  damage  (if  any)  sustained  by 
him  by  reason  of  the  severing  of  the  lands  taken  from  his  other  lands  or 
otherwise  injuriously  affecting  such  other  lands  by  the  exercise  of  the  powen 
of  the  said  Act  and  the  Acts  incorporated  therewith.     "Sow,  therefore, 

we  do  hereby  nominate  by  writing  under  our  hands  E.  F.,  an  able,  practical 
sunxyor,  to  determine  such  compensation  as  aforesaid. 
Given  under  our  hands  this  day  of  ,  19     ,  at 

(Signed)         W.  X. 
Y.  Z. 

Schedule  of  Lands  Taken. 

For  forms  of  declaration  of  impartiality  and  correctness  of  ralnation,  see  fonm 
under  s.  85  of  the  Lands  Clauses  Consolidation  Act,  1845,  Nos.  40  and  41,  pMt, 


No.  31. — Notice   by  Perhon  who  has  been  Abroad  REQuiRiNir  the 
Compensation  to  be  Submitted  to  Arbitration  under  Section  64 

OF   THE   LaNI>8    CLAUSES   CONSOLIDATION    ACT,    1845   (aiffe,  p.  109). 

To  the  Local  Board  of 

Whereas  you,  the  Local  Board  of  ,  have  caused  the  amount  of 

purchase  money  or  compensation  payable  in  respect  of  certain  lands 
described  in  the  schedule  hereto  to  be  determined  by  the  valuation  of  a 
sur\'eyor  pursuant  to  the  proxnsions  of  section  58  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  have  deposited  the  amount  of  such  valuation 
in  the  Bank  of  England,  while  I,  A,  B.,  the  owner  of  the  said  lands,  was 
prevented  from  treating  for  the  same  by  reason  of  absence  abroad  ;  and 
whereas  I  am  dissatisfied  with  such  valuation  and  have  not  applied  to  the 
court  for  payment  or  investment  of  the  moneys  so  deposited,  I  hereby  give 
you  notice  that  I  require  the  question  of  such  compensation  to  be  submitted 
to  arbitration. 

Dated  this  day  of  ,  19     . 

(Signed)        A.  B. 

Schedule. 


No.  32. — ^Appointment  of  Arbitrator  pursuant  to  Section  64  of 
THE  Laniw  Clauses  Consolidation  Act,  1845  (ante,  p.  109),  by 
Owner  who  is  Dissatisfied  with  Valuation  of  a  Surveyor 
Appointed  under  Section  58. 

Whereas  the  Local  Board  caused  the  amount  of  purchase  money  or 

compensation  in  respect  of  certain  lands  described  in  the  schedule  hereto  to 
be  determined  by  the  valuation  of  a  sur\'eyor  under  section  58  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  have  deposited  the  amount  of  such 
valuation  in  the  Bank  of  England.  And  whereas  I  am  dissatisfied  with 
such  valuation,  and  have  given  due  notice  in  writing  to  the  said  Local 

Board  [»r  district  council]  requiring  the  question  of  such  compensation  to 
be  submitted  to  arbitration. 
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Now,   therefore,  I   hereby  appoint  C.  D.,  of  ,  civil  engineer,  as  Appendix. 

arbitrator  on  my  behalf  to  determine  whether  the  amount  so  deposited         

as  aforesaid  by  the  said  local  board  or  district  council  is  a  sufficient  sum, 
or  whether  any  and  what  further  sum  ought  to  be  paid  or  deposited  by 
them. 

Dated  the  day  of  19     . 

(Signed)        A.  B. 

Schedule. 


!No.  33. — Demand  for  Jury  when  Lands  have  been  Taken  pur- 
suant TO  Section  68  of  the  Lands  Clauses  Consolidation 
Act,  1845  (ante,  p.  110). 

To  the  A.  B.  Railway  Company  and  to  all  others  whom  it  may  concern. 

Whereas  in  exercise  of  the  powers  contained  in  the  A.  B,  Bail  way 
Company's  Act,  19  ,  and  the  Acts  incorporated  therewith,  you  have 
entered  upon  and  taken  for  the  execution  of  the  works  in  the  said  Act 
authorised  a  certain  close  or  parcel  of  land  mentioned  and  described  and 
referred  to  in  the  plans  and  books  of  reference  deposited  with  the  clerk  of 
the  peace  of  the  county  council  of  ,  and  referred  to  in  the  said  Act, 

and  which  said  glose  or  parcel  of  land  is  therein  numbered  ,  and  is 

more  particularly  described  in  the  schedule  hereto.  And  whereas  I  am  the 
owner  in  fee  simple  of  the  said  close  or  parcel  of  land  and  you  have  not 
made  satisfaction  to  me  for  the  same  under  the  provisions  of  the  said  Acts 
and  the  Acts  incorporated  therewith,  and  I  claim  as  compensation  in  respect 
of  the  said  close  or  parcel  of  land  the  sum  of  £ 

Now  I  hereby  give  you  notice  that  unless  you  are  willing  to  pay  to  me  the 
said  sum  of  £  and  to  enter  into  a  written  agreement  for  that  purpose 

within  twenty-one  days  after  the  receipt  of  this  notice,  I  desire  to  have  the 
amount  of  compensation  to  be  paid  to  me  to  be  settled  by  a  jury  in 
the  manner  provided  by  the  Lands  Clauses  Acts,  and  I  require  you  within 
twenty-one  days  after  the  receipt  of  this  notice  to  issue  your  warrant  to  the 
sheriff  to  summon  a  jury  to  settle  the  same. 

Witness  my  hand  this  day  of  19     . 

(Signed)        X  F. 

Schedule  describing  the  land  referred  to  in  the  notice. 


No.  34. — Demand  for  Arbitration  when  Lands  have  been  In- 
juriously Affected,  pursuant  to  Section  68  of  the  Lands 
Clauses  Consolidation  Act,  1845  {ante,  p.  110). 

To  the  mayor,  aldermen,  and  burgesses  of  the  town  of  ,  and  to  all 

others  whom  it  may  concern. 

Whereas  I,  ^.  jB.,  of  ,  am  the  owner  in  fee  simple  of  certain  lands 

and  hereditaments  described  in  the  schedule  hereto ;  and  whereas  the  said 
lands  and  hereditaments  have  been  injuriously  affected  by  the  execution  of 
certain  works  carried  out  by  you  under  the  provisions  of  the  Lnprove- 

ment  Act,  19  ,  and  the  Acts  incorporated  therewith,  in  the  manner 
following,  that  is  to  say  [state  nature  ofifrjury],  and  I  claim  as  compensation 
in  respect  of  the  said  injury  the  sum  of  £ 

L.C.  3  D 
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Appendix.       Now,  therefore,  I  give  you  notice  that  unless  yon  are  willing  to  pay  the 

"—^        said  sum  of  £  ,  and  enter  into  a  written  agreement  for  that  purpose 

within  twenty-one  days  after  the  receipt  of  this  notice,  I  desire  to  have  the 

amount  of  the  compensation  to  be  paid  to  me  settled  by  arbitration  in 

the  manner  provided  in  the  Lands  Clauses  Acts. 

(Signed)        A.  B. 

Schedule  describing  the  lands  and  hereditaments  referred  to  in 
the  preceding  notice. 


No.  35. — Demand  for  Arbitration  when  Lands  have  been  Injured 
AND  Materials  Bemoyed  in  the  Making  of  Waterworks,  pur- 
suant TO  Section  12  of  the  Waterworks  Clauses  Act,  1847 
(anUy  p.  354),  and  Section  68  of  the  Lands  Clauses  Consou- 
DATiON  Act,  1845  (ante,  p.  110). 

To  the  mayor  aldermen  and  citizens  of  the  city  of  ,  and  to  all 

others  whom  it  may  concern. 

Whereas  in  exercise  of  the  powers  contained  in  Act,  19     ,  and  the 

Acts  and  portions  of  Acts  incorporated  therewith  you  have  entered  upon 
certain  closes  or  parcels  of  land  mentioned  and  described  or  referred  to  in 
the  plans  and  books  of  reference  deposited  with  the  clerk  of  the  county 
council  of  the  county  of  and  referred  to  in  the  said  Act  and  also  in 

the  schedule  hereunder  written  and  have  therein  or  thereunder  proceeded  to 
make  construct  lay  down  and  maintain  an  aqueduct  conduit  or  Une  of  pipes 
as  in  the  said  Act  is  mentioned  and  to  make  spoil  banks  and  side  cuttings 
thereon  and  therein  or  on  or  in  parts  thereof  and  have  obtained  therefrom 
sand  stone  gravel  and  other  materials  for  the  construction  of  the  said 
aqueduct  conduit  or  line  of  pipes  whereby  the  said  lands  and  the  mines  and 
minerals  thereunder  have  been  damaged  and  injuriously  affected.  And 
whereas  you  have  not  made  satisfaction  to  me  for  the  damage  which  has 
been  or  may  be  sustained  by  me  by  reason  of  the  execution  of  the  said 
works.     "Sow  I,  A,  B.,  of  in  the  county  of  being  entitled  to  an 

estate  of  freehold  (for  and  during  the  life  of  )  as  lord  of  the  several 

manors  in  which  the  said  lands  are  respectively  situate  and  being  as  such 
lord  entitled  to  the  stone  slate  clay  sand  gravel  and  other  minerals  within 
or  under  the  same  do  hereby  in  pursuance  of  the  statutes  in  that  case  made 
and  provided  give  you  the  said  corporation  notice  that  I  require  you  to  pay 
me  compensation  in  respect  of  the  said  lands  and  the  mines  and  minerals 
thereunder  which  you  have  damaged  and  injuriously  affected  and  in  respect 
of  the  stone  slate  clay  sand  gravel  and  other  minerals  taken  therefrom  and 
in  respect  of  my  estate  or  interest  therein  respectively  and  that  the  amount 
of  my  claim  for  compensation  by  reason  of  the  premises  is  £  .     And 

further  take  notice  that  unless  you  are  willing  to  pay  to  me  the  said  sum  of 
£  and  shall  enter  into  a  written  agreement  for  that  purpose  within 

twenty-one  days  after  the  receipt  by  you  of  this  notice  then  it  is  my  desire 
that  the  amount  of  compensation  to  be  paid  to  me  by  you  by  reason  of  the 
premises  shall  be  ascertained  by  arbitration  according  to  the  provisions  of 
the  Act  or  Acts  of  Parliament  in  that  case  made  and  provided.  And  if  you 
fail  to  pay  me  the  said  sum  of  £  or  to  enter  into  such  written  agree- 

ment as  aforesaid  within  the  said  twenty-one  days  then  and  in  that  case  I  do 
hereby  request  and  require  you  to  nominate  and  appoint  an  arbitrator  to  act 
on  your  behalf  in  the  matter  of  the  said  arbitration. 

Witness  my  hand  this  day  of  one  thousand   nine 

hundred  and 

(Signed)        A.  B. 


Prbcedbnts. 
The  Schedule  hereinbefore  referred  to. 
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Parish. 


Township. 


Tenure,  etc. 


.  Customary   - 


;  Enfranchised 

Freehold  formerly 
common. 


Numbers  on  Parliamentary 
Plan  and  on 
Book  of  Reference. 


13,  18,  21,  22,  23,  24,  25,  27, 
29,  32,  33,  34,  36,  38,  39, 
40,  45,  46,  48,  49,  51,  61, 
66,  67,  75,  79,  80,  86,  87, 
92. 

54,  58,  69,  70,  73,  73b,  91. 

136,  138,  140,  142,  146,  152, 
154,  158,  159,  160. 


^o.  36. — Deed  Poll  vesting  Lands  in  Promoters  on  failure  op 
Owner  to  make  a  good  title,  pursuant  to  Section  75  of  the 
Lands  Clauses  Consolidation  Act,  1845  (ante,  p.  170). 

To  all  to  whom  these  presents  shall  come. 

We,  the  Company,  send  greeting.     Whereas  under  the  powers 

and  provisions  contained  in  the  [special]  Act,  19  ,  and  the  Acts  there- 
with incorporated,  the  said  company  gave  notice  to  A,  B.,  of  , 
that  they  required  to  purchase  and  take  the  lands  mentioned  in  the  schedule 
hereto  for  the  purposes  authorised  by  the  said  Act ;  And  whereas  the  sum 
of  £  has  been  determined  as  between  the  said  A.  B,  and  the  said 
company  by  the  verdict  of  a  jury,  pursuant  to  the  provisions  of  the  said 
Acts,  to  be  the  purchase  money  or  compensation  to  be  paid  in  respect  of 
the  fee  simple  of  the  said  lands  by  the  said  company.  And  whereas  the 
said  company,  pursuant  to  the  provisions  contained  in  the  said  Acts,  have 
deposited  the  said  sum  of  £  in  the  Bank  of  England  with  the  privity 
of  his  Majesty's  Paymaster-General,  for  and  on  behalf  of  the  Supreme 
Court  of  Judicature,  to  be  placed  to  his  account  to  the  credit  of  A.  B.^8 
account.  And  whereas  the  said  A.  B.,  under  the  powers  and  provisions 
contained  in  the  said  Acts,  is  enabled  to  sell  and  convey  the  fee  simple  of 
the  said  lands  and  has  consented  to  the  said  company  entering  upon  and 
taking  the  said  lands,  but  has  failed  to  adduce  a  good  title  to  such  lands  to 
the  satisfaction  of  the  said  company.  And  whereas  the  said  company  have 
taken  the  lands  from  the  said  A.  B.,  now  these  presents  witness  that  we, 
the  said  company,  hereby  declare  that  the  said  A.  B.  has  failed  to  adduce  a 
good  title  to  such  lands  to  our  satisfaction.  And  we,  the  said  company, 
execute  this  deed  poll  under  our  common  seal  pursuant  to  the  provisions  in 
the  said  Acts  contained  with  the  intent  that  all  the  estate  and  interest  in 
the  said  lands  of,  or  capable  of  being  sold  and  conveyed  by  the  said  A.  B, 
shall  vest  absolutely  in  us,  the  said  company,  and  that  in  respect  of  the  said 
lands  as  against  the  said  A.  B.  and  all  parties  on  behalf  of  whom  he  is  by 
the  said  Acts  enabled  to  sell  and  convey,  we  the  said  company  shall  be 
entitled  to  immediate  possession. 

Sealed,  etc. 

The  Schedule. 

The  above  form  will  serve  as  an  example  of  the  similar  deed  polls  which  promoters 
may  execute  under  sections  77,  97,  107,  109,  111,  113,  and  117  of  the  l^nds  Clauses 
Consolidation  Act,  1845. 


3   D 
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Appendix.   ^''-  ^^- — Appointment  of  Surveyor  by  two  Justices  under  Sec- 
-     -  TioN  85  of  the  Lands  Clauses  Consolidation  Act,  1845  (anU, 

p.  205). 

Whereas  it  has  been  made  to  appear  to  us,  the  undersigned  W.  X.  and 
Y.  Z.,  being  two  of  his  Majesty's  justices  of  the  peace  assembled  and 
acting  together  at  ,  that  the  Company,  the  promoters  of  the 

undertaking  authorised  under  the  Act  and  the  Acts  incorporated 

therewith,  are  desirous  of  entering  upon  and  using  lands  [described  in  the 
schedule  hereto  and  in  a  notice  to  treat  dated,  etc.],  which  they  are 
empowered  to  purchase  before  an  agreement  shall  have  been  come  to  or  an 
award  made  or  verdict  given  for  the  purchase  money  or  compensation  to  be 
paid  by  them  in  respect  of  such  lands.  And  whereas  the  said  company 
have  applied  to  us  to  appoint  a  surveyor  under  section  85  of  the  I^ds. 
Clauses  Consolidation  Act,  1845,  to  determine  the  value  of  such  lands  or 
the  interest  therein  which  can  be  sold  or  conveyed.  Now,  therefore,  we  in 
pursuance  of  the  powers  vested  in  us  do  hereby  appoint  M.  N.  to  be  the 
surveyor  to  determine  the  value  of  such  lands  or  the  interest  therein  which 
A .  B.  mentioned  in  the  said  notice  to  treat  has  or  is  enabled  to  sell  and 
convey,  and  also  the  amount  of  compensation  to  be  paid  by  them  in  respect 
of  such  lands. 

Given  under  our  hands  this  day  of  19     ,  at 


(Signed)  W.  X. 

Y.  Z. 


Schedule. 


No.  38. — Notice  of  Intention  to  apply  to  Board  of  Trade  to 
APPOINT  A  Surveyor  under  the  Railway  Companies  Act,  1867, 
s.  36  (awte,  p.  442),  which  amends  as  regards  Railways^ 
Section  85  -of  the  Lands  Clauses  Consolidation  Act,  1845 
(fiw/<j,  p.  205). 

To^.  B, 

Whereas  by  a  certain  notice  in  writing  under  the  hand  of  the  secretary 
of  the  Railway   Company,   dated  the  day  of  ,  and 

ser^^ed  upon  you  on  the  day  of  ,  the  said  company  gave  you 

notice  that  they  required  to  purchase  and  take  under  the  powers  of  the 
Railway  Act,  19  ,  and  the  Acts  incorporated  therewith  certain  lands  and 
hereditaments  \itueri  description  of  the  lands  from  the  notice  txi  treat'[. 
And  whereas  no  agreement  has  been  come  to  or  award  nuwle,  or  verdict 
given  for  the  purchase  money  or  compensation  to  be  paid  by  the  said 
company  in  respect  of  your  interest  in  the  said  lands  and  hereditaments. 
And  whereas  the  said  company  are  desirous  of  entering  upon  and  using  the 
said  lands  and  hereditaments  for  the  purposes  of  their  undertaking  under 
the  powers  conferred  upon  them  by  the  Lands  Clauses  Acts.  Now  we,  the 
said  company,  hereby  give  you  notice  that  we  intend  on  the  day  of 

next,  being  not  less  than  seven  days  from  the  service  upon  you  of 
this  notice,  to  apply  under  section  36  of  the  Railway  Companies  Act,  1867, 
to  the  Board  of  Trade  for  the  appointment  of  a  surveyor  to  determine  the 
value  of  the  interest  claimed  by  you,  or  which  you  are  under  the  said  Acts 
enabled  to  sell,  in  the  said  lands  and  hereditaments  and  the  amount  of  all 
damage  and  injury  to  be  sustained  by  reason  of  the  exexxsise  of  the  powers 
conferred  upon  us  by  the  85th  section  of  the  Lands  Clauses  Consolidation 
Act,  1 845,  as  far  as  such  damage  and  injury  are  capable  of  estimation. 

Dated  this  day  of  19     . 

(Signed) 
Secretary  to  the  Railway  Company. 
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^o.   39. — Application  to  Board  of  Trade  by  a  Railway  Company  Appendix. 

FOR    appointment     OP     A     SURVEYOR     UNDER    SECTION     36    OF    THE  

Railway  Companies  Act,  1867  (aw/e,  p.  442),  and  Section  85  of 
THE  Lands  Clauses  Consolidation  Act,  1845  (ants,  p.  205). 

To  his  Majesty's  Commissioners  for  Trade  and  Foreign  Plantations, 
commonly  called  the  Board  of  Trade. 

Whereas  the  Company  are  desirous  under  the  provisions  of  the 

Act,  19  ,  with  which  are  incorporated  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  of  the  Railway  Companies  Act,  1867,  of  entering 
upon  and  using  certain  lands  which  they  are  by  the  said  first-mentioned 
Act  empowered  to  enter  upon,  take,  and  use,  and  which  are  comprised  in 
the  copy  notice  to  treat  hereunto  annexed,  and  are  situate  in  the  parish  of 
,  in  the  county  of  ,  and  of  which  particulars  are  contained 

in  the  schedule  to  the  said  notice,  and  which  are  delineated  and  described 
in  the  plan  attached  to  the  said  notice,  and  are  thereon  respectively  coloured 
red,  which  notice  was  served  upon  A.  B.yOf  on  the  day  of 

19     . 

And  whereas  the  said  A.  B.  claims  to  be  interested  in  the  said  lands,  and 
the  said  company  propose  under  and  subject  to  the  powers  and  provisions  of 
the  said  Acts  to  enter  upon  and  use  the  same  for  the  purposes  of  the  said 
first-mentioned  Act  before  any  agreement  shall  have  been  come  to  or  award 
made  or  verdict  given  for  the  purchase  money  or  compensation  to  be  made 
by  them  in  respect  of  such  lands,  and  to  deposit  in  the  bank  by  way  of 
security  according  to  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845,  such  a  sum  as  shall  be  determined  by  a  surveyor  appointed  by  you 
under  the  provisions  of  the  Railway  Companies  Act,  1867,  to  be  the  value 
of  the  said  lands  or  of  the  interest  therein  which  the  said  A.  B,is  entitled 
to  or  enabled  to  sell  and  convey. 

^  And  whereas  the  said  does  not  consent  to  such  entry  and  user  by 

the  said  company  as  aforesaid,  and  notice  of  the  intention  to  apply  to  you 
for  the  appointment  of  a  surveyor  has  been  given  to  him  not  less  than  seven 
days  prior  to  the  date  hereof,  now,  therefore,  the  said  company  hereby  apply 
to  you  to  nominate  and  appoint  under  the  provisions  of  the  said  Acts  a 
surveyor  to  determine  the  value  of  the  said  lands. 

Dated  this  day  of  one  thousand  nine  hundred  and 

Signed  on  behalf  of  the  Company, 

Secretary  to  the  said  company. 


The  four  following  forms  are  issued  by  the  Board  of  Trade  : 

No.  40. — Appointment  of  Surveyor  by  Board  of  Trade  under  Sec- 
tion 85  OF  THE  Lands  Clauj^es  Consolidation  Act,  1845  (ante, 
p.  205),  AND  Section  36  of  the  Railway  Companies  Act,  1867 
(ante,  p.  442). 

-^  Whereas  it  has  been  made  to  appear  to  the  Board  of  Trade  that  the 
"Company  are  empowered  to  purchase  certain  lands  in  the  parish  of  , 

in  the  county  of  ,  being  the  portion  coloured  on  the  plan 

annexed  to  the  notice  to  treat,  dated  the  day  of  ^^     i  ^^^ 

addressed  to  (copies  of  which  plan  and  notice  are  annexed  hereto), 

and  that  the  said  company  are  desirous  of  entering  upon  and  using  the  said 
lands  notwithstanding  that  no  agreement  has  been  come  to,  nor  award  made 
nor  verdict  given  for  the  purchase  money  or  compensation  to  be  paid  by 
them  in  respect  of  the  said  lands.  And  whereas  the  said  company  in  pur- 
suance of  the  36th  section  of  the  Railway  Companies  Act,  1867,  have  applied 
to  the  Board  of  Trade  to  appoint  a  surveyor  to  make  the  valuation  prescribed 


774  Pbeckdents. 

Appendix,    by  the  85th  section  of  the  Lancb  Clauses  Consolidation  Act,  1845,  in  respect 
—  •       of  the  said  lands. 

Now,  therefore,  the  Board  of  Trade  in  pursuance  of  the  powers  in  them 
vested,  do  hereby  nominate  and  appoint  of  to  be  the  surveyor 

to  determine  the  value  of  the  said  lands  hereinbefore  described  or  of  the 
interest  therein  which  the  said  is  entitled  to  or  enabled  to  sell  and 

convey,  including  the  amount  of  compensation  for  all  damage  and  injury  (if 
any)  to  be  sustained  by  reason  of  the  exercise  of  the  powers  conferred  by 
the  said  85th  section  as  far  as  such  damage  and  injury  are  capable  of 
estimation,  and  do  require  and  direct  said  to  proceed  in  respect  of 

such  valuation  in  the  manner  prescribed  in  the  59th,  60th,  Gist,  62nd,  and 
63rd  sections  of  the  Lands  Clauses  Consolidation  Act,  1845. 

Signed  by  order  of  the  Board  of  Trade  this 
day  of  ,  19     . 

An  assistant  secretary  of  the  Board  of  Trade. 


No.  41. — Declaration  or  Impartiality  by  a  Surveyor  appointed 
UNDER  Section  85  of  the  Lands  Clauses  Consolidation  Act, 
1845  (ante,  p.  205). 

I,  ,  of  ,  surveyor,  do  solemnly  and  sincerely  declare  that  I 

will  faithfully,  impartially,  and  honestly,  according  to  the  best  of  my  skill 
and  ability,  execute  the  duty  of  making  the  valuation  hereby  referred  to 
me. 

Made  and  subscribed  in  the  presence  of 

Justice  of  the  peace. 


No.  42. — Valuation   by  a  Surveyor   appointed   under  Section  85 
OF  THE  Lands  Clauses  Consolidation  Act,  1845  (auU,  p.  205). 

I,  the  undersigned  being  the  surveyor  named  in  the  foregoing 

nomination  to  determine  the  value  of  the  lands  in  the  said  nomination 
mentioned,  and  having  nuwle  my  valuation  concerning  the  same,  and  having 
previously  to  entering  on  the  duty  of  making  such  valuation  subscribed  the 
declaration  contained  at  the  foot  of  the  said  nomination,  do  hereby  deter- 
mine  the  value  of  the  said  lands  at  the  sum  of 

Dated  this  day  of  19     . 

Witness.  (Signed) 


No.  43. — Declaration  of  Correctness  op  Valuation  by  a  Surveyor 
appointed  under  Section  85  of  the  Lands  Cijluses  Consolida- 
tion Act,  1845  (ante,  p.  205). 

I,  the  above-named  ,  do  hereby  declare  the  foregoing  valuation  to 

be  correct,  and  that  it  includes  compensation  for  all  damage  and  injury  to 
be  sustained  by  reason  of  the  exercise  of  the  powers  conferred  by  section  85 
of  the  Lands  Clauses  Consolidation  Act,  1845,  as  far  as  such  damage  and 
injury  are  capable  of  estimation. 

Witness.  (Signed) 
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No.  44. — Bond  with  Sureties  to  be  executed  when  the  Promoters 
OF  the  Undertaking  desire  to  enter  and  use  Land  before 
Purchase,  pursuant  to  Section  85  of  the  Lands  Clauses  Con- 
solidation Act,  1846  (atUe^  p.  205). 

Know  all  men  by  these  presents,  that  we,  the  Company,  and  A,  B.^ 

of  ,  and  C.  D.,  of  [add  if  the  parties  have  differed^  being  sureties 

approved  of  by  two  justices,  or^  in  the  case  of  railicays,  by  the  Board  of 
Trade],  are  jointly  and  severally  held  and  firmly  bound  to  X  F.,  of  , 

in  the  sum  of  £  [insert  the  amount  to  he  deposited] .     For  which  payment 

well  and  truly  to  be  made  to  the  said  X.  F.,  we,  the  said  company,  bind 
ourselves  and  our  successors.  And  we  the  said  A.  B.  and  C.  D,  bind  ourselves 
and  each  of  us,  and  the  heirs,  executors,  and  administrators  of  ourselves  and 
each  of  us  respectively,  firmly  by  these  presents. 

Sealed  with  the  common  seal  of  us  the  said  company,  and  with  the 

respective  seals  of  us,  .<4.  B,  and  C.  D. 

Dated  the  day  of  19     . 

Whereas  the  said  company  under  the  powers  and  provisions  contained  in 
the  [special]  Act,  19  ,  and  the  Acts  or  portions  thereof  incorporated 
therewith,  have  served  a  notice  upon  the  said  X,  Y.,  dated  the  day  of 

that  they  require  for  the  purposes  of  the  undertaking,  by  the  said  Acts 
authorised,  to  purchase  and  take  the  lands  and  hereditaments  described  in 
the  schedule  hereto,  and  particularly  delineated  on  the  plan  hereto  annexed 
and  thereon  coloured  red.  And  whereas  the  said  X.  Y.  is  entitled  to  sell 
and  convey  the  fee  simple  of  the  said  lands  and  hereditaments,  but  no 
agreement  has  been  come  to  or  an  award  made,  or  verdict  given  for  the 
purchase  money  or  compensation  to  be  paid  by  the  said  company  in  respect 
of  the  said  lands  and  hereditaments.  And  whereas  the  said  company  are 
desirous  of  entering  upon  and  using  the  said  lands  and  hereditaments  before 
an  agreement  has  been  come  to  or  an  award  made  or  verdict  given  in  respect 
of  the  said  purchase  money  and  compensation,  but  the  said  X.  Y.  does  not 
consent  to  such  entry. 

And  whereas  a  surveyor  appointed  by  two  justices  pursuant  to  the  said 
Acts  has  determined  the  value  of  the  fee  simple  of  the  said  lands  and 
hereditaments  to  be  a  sum  of  £  ,  and  the  said  company  has  by  way  of 

security  deposited  the  said  sum  of  £  in  the  Bank  of  England,  with  the 

privity  of  his  Majesty's  Paymaster-General,  for  and  on  behalf  of  the  Supreme 
Court  of  Judicature  to  be  placed  to  his  account  to  the  credit  of  an  account 
"  Ew  parte  the  company.     The  account  of  X.  F." 

Now  the  condition  of  the  above  written  bond  or  obligation  is  such  that  if 
the  said  company  or  ^ .  B.  or  C.  D.  shall  pay  to  the  said  X,  F.  or  deposit  in 
the  Bank  of  England  [for  the  benefit  of  the  parties  interested  in  the  said 
lands  or  hereditaments]  (a)  under  the  provisions  in  the  said  Acts  contained, 
of  all  such  purchase  money  or  compensation,  as  may  in  manner  in  the  said 
Acts  provided  be  determined  to  be  payable  by  the  said  company  in  respect 
of  the  said  lands  and  hereditaments,  together  with  interest  thereon  at  the 
rate  of  five  pounds  per  centum  per  annum  from  the  time  of  entering  on  such 
lands,  until  such  purchase  money  or  compensation  shall  be  paid  to  the  said 
X.  F.  or  deposited  in  the  Bank  of  England  [for  the  benefit  of  the  parties 
interested  in  such  lands]  (a)  under  the  provisions  in  the  said  Acts  contained, 
then  the  above  written  bond  or  obligation  shall  be  void  otherwise  the  same  * 
shall  remain  in  full  force. 

(a)  These  words  may  be  omitted  if  the  owner  has  a  particular  interest  only,  see 
aitte,  p.  210. 


Appendix. 
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Anpendix. 

No.  46. — Counter-Notice  by  an  Owner  or  Lessee  of  a  House  or 

OTHER  Building  or  Manufactory  under  Section   92  of   the 
Lands  Clauses  Consolidation  Act,  1845  (ante,  p.  219). 

To  the  mayor,  aldermen,  and  citizens  of  the  city  of 
Whereas  on  the  day  of  ,  19     ,  notice  was  served  upon  me  by 

the  mayor,  aldermen,  and  citizens  of  the  city  of  ,  to  the  effect  that  they 

required  to  take  for  the  purposes  of  the  improvements  to  be  carried  out 
under  the  Act,  19      ,  certain  messuages  and  hereditaments  therein 

described.  And  whereas  the  said  messuages  and  hereditaments  are  a  part 
only  of  a  house  or  other  building  [or  manufactory].  And  whereas  I  am 
willing  and  able  to  sell  and  convey  the  whole  thereof  [or  any  interest  in  the 
whole  thereof].  Now,  therefore,  take  notice  that  I  require  you  to  purchase 
and  take  the  whole  of  the  said  house  or  other  building  [or  manufactory,  or 
my  interest  in  the  whole  thereof]. 
Dated  the  day  of  ,  19     . 

(Signed)        A.  B. 


No.  46. — Notice  of  Bev(k  ation  of  Notice  to  Treat  when  the 
Owner  has  given  a  Counter-Notice  under  Section  92  or  the 
Lands  Clauses  Consolidation  Act,  1845  (ante,  p.  219). 

To  A,  B. 

Whereas  upon  the  day  of  ,  a  notice  was  served  upon  yoo  by 

the  mayor,  aldermen,  and  citizens  of  the  city  of  ,  stating  that  they 

required  to  purchase  and  take  for  the  purposes  of  the  improvements  to  be 
carried  out  under  the  Act,  19     ,  certain  messuages  and  hereditaments 

therein  described.    And  whereas  you,  upon  the  day  of  did  serve 

upon  the  mayor,  aldermen,  and  citizens  of  the  city  of  a  counter-notice 

requiring  them  to  purchase  and  take  the  whole  of  a  certain  house  or  other 
building  [or  manufactory,  or  the  whole  of  your  interest  in  a  certain  house 
or  other  building  or  manufactory],  of  which  the  said  messuages  and  here- 
ditaments are  a  part  only,  and  stating  that  you  were  willing  and  able  to  sell 
and  convey  the  whole  [or  youf  interest  in  the  whole]  thereof.  Now,  there- 
fore, the  said  mayor,  aldermen,  and  citizens  of  the  city  of  ,  give  yon 
notice  that  they  revoke  and  withdraw  the  said  notice  served  upon  yon  on 
the            day  of             19     . 

Dated  the  day  of  ,  19     . 

By  Order, 

Town  Clerk. 


No.  47. — Assent  to  Counter-Notice  given  under  Section  92  of  the 
Lands  Clauses  Consolidation  Act,  1845  (antey  p.  219). 
To 

The  trustees  under  the  will  of  the) 
late  namely,  / 

Whereas  the  mayor,  aldermen,  and  citizens  of  the  city  of  (herein- 

after called    *'  the   corporation "),   did,   by  a   notice  dated   the  day 

of  ,   give   you   notice   that   by  virtue   and   under   the   authority  of 

the  Improvement  Act,  19      ,  and  the  Act  or  Acts  or  parts  of  Acts 

incorporated  therewith,  the  corporation  were  authorised  and  required  to 
purchase  and  take  for  the  purposes  of  the  said  Act  the  lands  and  heredita- 
ments specified  in  the  schedule  to  the  said  notice  annexed  in  which  land^ 
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and  hereditaments  you  are  or  are  reputed  to  be  interested,  or  which  by  the  Appendix. 
said  Acts  or  some  or  one  of  them,  you  are  enabled  to  sell  and  convey  -^— 
or  release  to  the  corporation.  And  by  the  said  notice  the  corporation  gave 
you  further  notice  that  they  were  willing  to  treat  with  you  for  the  purchase 
of  the  said  lands  and  hereditaments  and  as  to  the  compensation  to  be  paid 
to  you  for  the  damage  that  might  be  sustained  by  reason  of  the  execution 
•of  the  said  works  authorised  by  the  said  Act,  or  for  which  the  said  premises 
were  required  as  aforesaid.  And  the  corporation  did  thereby  demand  from 
you  the  particulars  of  your  estate  and  interest  in  the  said  lands  and  heredita- 
ments and  of  the  claims  made  by  you  in  respect  thereof.  And  whereas  by 
a  notice  dated  the  day  of  ,  and  duly  served  on  your  behalf  upon 

the  corporation,  you,  the  said  trustees,  gave  the  corporation  notice  that  the 
lands  and  hereditaments  so  as  aforesaid  comprised  in  and  described  in  the 
hereinbefore  firstly-recited  notice  to  treat  were  a  part  only  of  a  house  or 
other  building  or   manufactory  known  as   "  ,''  and  that  you  were 

willing  and  able  to  sell  and  convey  your  interest  in  the  whole  of  the  said 
hereditaments,  and  by  your  said  notice  you  required  the  corporation  to 
purchase  and  take  your  interest  in  the  whole  of  the  said  house  or  other 
building  or  manufactory.  Now,  therefore,  I,  the  undersigned  clerk  of 
the  city  of  aforesaid,  and  solicitor  and  agent  for  and  on  behalf  of 

the  corporation  do  hereby,  on  behalf  of  the  corporation,  give  you,  the  said 
trustees,  notice  that  the  corporation  do  hereby  accept  your  said  notice  dated 
the  day  of  and  assent  to  your  requirement  that  they  should 

purchase  and  take  the  whole  of  the  said  lands  ^d  hereditaments  referred  to 
in  your  said  notices  and  known  as  "  ,"  situate  in  or  near  to  street, 

and  street  in  the  city  of  aforesaid. 


Dated  this  day  of 


(Signed) 
Solicitor  for  the  Corporation  and  Town 
Clerk  of  the  city  of 


No.  48- — ^Notice  by  Lessee  to  Promoters  of  Undertaking  requiring 
THE  Rent  to  be  Apportioned  under  Section  119  of  the  Lands 
Clauses  Consolidation  Act,  1845  {ante,  p.  245). 

To  Company. 

Whereas  by    an    indenture    dated   the  day  of  ,   and  made 

between  X.  Y,  [lessor]  of  the  one  part  and  me,  the  undersigned  A.  B.  of 
the  other  part,  all  [insert  parcels  as  hi  lease'}  were  demised  to  me  for  the 
term  of  years  from  the  day  of  ,  19     ,  at  a  rent  of  £  , 

which  lands  are  more  particularly  delineated  on  the  plan  annexed  hereto 
and  coloured  green  and  red.      And  whereas  by  a  notice  dated  the  day 

of  ,   and  duly  served   upon   me,   the   company  under    the    powers 

contained  in  the  [special]  Act  and  Acts  therewith  incorporated  required  to 
purchase  and  take  so  much  of  said  demised  lands  as  are  coloured  red  on  the 
plan  hereto  annexed.  Now,  therefore,  I  give  you  the  said  company  notice 
that  I  require  that  the  rent  payable  in  respect  of  the  lands  comprised  in 
such  indenture  of  lease  be  apportioned  between  the  lands  so  required  and 
the  residue  of  such  lands,  in  accordance  with  the  provisions  of  the  said  Acts. 

Dated  this  day  of  ,  19     . 

(Signed)        A,  B. 

Plan. 
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No.  49. — Summons  to  Apportion  Bent  under  Section   119  of  the 
Lands  Glauses  Consolidation  Act,  1845  (ante,  p.  245). 

To  A.  B,  [lessee]  and  C.  D.  [lessor]. 

Information  has  this  day  been  laid  before  me,  X.  Y.,  one  of  his  Majesty's^ 
justices  of  the  peace  for  the  county  of  by  Company,  that  the 

said  company  have  by  a  notice  served  upon  A,  B.,  required  under  the 
powers  of  the  [speciall  Act  of  19  and  the  Acts  therewith  incorporated 
to  purchase  and  take  part  of  the  lands  comprised  in  and  demised  by  aa 
indenture  of  lease  dated  the  day  of  18     ,  and  made  between 

the  C.  D.  of  the  one  part  and  the  said  A.  B.  of  the  other  part,  for  a  term 
of  years  from  the  day  of  18     ,  which  said  term  is  still 

unexpired,  at  the  yearly  rent  of  £  ,  and  that  the  said  A.  B.  has  given 

notice  to  the  said  company  that  he  requires  that  the  rent  payable  in  respect 
of  the  lands  comprised  in  such  indenture  of  lease  be  apportioned  betweea 
the  lands  so  required  and  the  residue  of  such  lands,  and  that  no  agreement 
has  been  made  in  respect  of  such  apportionment. 

These  are  therefore  to  command  you  and  each  of  you,  in  his  Kajesty'& 
name,  to  be  and  appear  on  the  day  of  ,  at  o'clock,  at 

the  court  before  such  two  of  his  Majesty's  justices  of  the  peace  as 

may  then  be  sitting  for  the  purpose  of  determining  such  apportionment  in 
accordance  with  the  provisions  of  the  said  Acts,  and  take  notice  that  if  yon 
do  not  appear  such  apportionment  will  be  made  in  your  absence. 

Given  under  my  hand  and^seal  this  day  of 

(Signed)  (l-S.) 

Justice  of  the  Peace  for  the  county  of 


No.  50. — ^Apportionment  of  Rent  by  Two  Justices  pursuant  Tt> 
Section  119  of  the  Lands  Cijiuses  Consolidation  Act,  1845 
(ante,  p.  245). 

At  the  petty  sessions  of  ,  for  division  of  the  county  of 

holden  at  on  the  day  of 

Whereas  [recite  lease  and  parcels^  rent  and  notice  to  treat  for  jxtri  of  the  aaid 
lands  as  in  No.  48].  And  whereas  no  apportionment  has  been  agreed  to  of 
the  said  rent  between  the  land  comprised  in  the  said  notice  and  the  reaidue 
of  the  lands  comprised  in  and  demised  by  the  said  indenture  of  lease.  And 
whereas,  upon  information  laid  by  the  said  company,  the  said  A,  B.  and 
C.  D,  were  summoned  to  appear  before  us  at  court  at  the  date  and 

hour  mentioned  in  the  said  smnmons  for  the  purpose  of  determining  such 
apportionment.  Now,  therefore,  we,  the  undersigned,  being  two  of  her 
Majesty's  justices  of  the  peace  for  the  county  of  assembled  and  acting 

together  at  having  heard  the  evidence  adduced  by  the  said  A,  B.  and 

C.  D.  and  the  said  company  in  pursuance  of  the  power  contained  in  the  said 
Acts,  apportion  the  said  yearly  rent  of  £  as  follows,  namely,  the  sum 

of  £  shall  be   the  yearly  rent   payable  for  that  part   of   the   lands 

required  by  the  said  company,  and  the  sum  of  £  shall  be  the  yearly 

rent  payable  for  the  residue  of  the  said  lands  comprised  in  the  said  indenture 
of  lease. 

Given  under  our  hands  and  seals  this  day  of 

(Signed)  (lus^.) 

Justices  of  the  Peace  for  the  county  of 
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No.  51. — ^Notice  to  Person  having  no  Greater  Interest  in  the   A]ilMindiz. 

Lands  taken  than  as  Tenant  for  a  Year  or  prom  Year  to  Year        

UNDER  Section  121   op  the  Lands  Clauses  Consolidation  Act, 
1845  (ante,  p.  246). 

To  A.  B. 

Take  notice  that  the  Company  in  pursuance  of  their  powers  under 

the  Act,  19     ,  and  the  Acts  incorporated  therewith,  require  you  to 

give  up  possession  of  the  lands  occupied  by  you  and  particularly  described 
in  the  schedule  hereto  and  coloured  red  on  the  annexed  plan  on  the 
day  of  next,  before  the  expiration  of  your  term  or  interest  therein  ; 

and  further,  that  you  are  entitled  to  compensation  for  the  value  of  your 
unexpired  term  or  interest  in  such  lands  and  for  any  just  allowance  which 
ought  to  be  made  to  you  by  an  incoming  tenant,  and  for  any  loss  or  injury 
you  may  sustain,  and  [if  a  part  only  of  such  lands  be  required]  compensation 
for  the  damage  done  to  you  in  your  tenancy  by  severing  the  lands  held  by 
yon,  or  otherwise  injuriously  affecting  the  same,  and  to  have  the  amount  of 
such  compensation  determined  by  two  justices  if  no  agreement  lb  come  to 
between  you  and  the  said  Company  about  the  same. 

Dated  the  day  of 

(Signed) 

Secretary  to  the  Company. 

Schedule  of  Lands. 


No.  52. — Summons  to  appear  bepore  Two  Justices  for  Assessment 
op  Compensation  payable  to  a  Yearly  Tenant  under  Sec- 
tion 121  OF  THE  Lands  Clauses  Consolidation  Act,  1845. 

In  the  \county  of  .     Petty  sessional  division  of  ] . 

Information  has  this  day  been  laid  before  me,  one  of  his  Majesty's  justices 
of  the  peace  for  the  county  of  ,  by  ^.   B.^  that  you,   the 

Company,  did  on  the  day  of  ,  serve  a  notice  on  him  requiring 

him  to  give  up  possession  of  certain  lands  and  hereditaments  therein  described 
and  occupied  by  him  as  a  yearly  tenant,  and  that  no  agreement  has  been 
made  as  to  the  amount  of  compensation  payable  to  him  for  the  value  of  his 
unexpired  term  or  interest  in  the  said  lands  and  hereditaments,  and  for  any 
just  allowance  which  ought  to  be  made  to  him  by  an  incoming  tenant,  and 
for  any  loss  or  injury  he  may  sustain,  and  [//  a  part  of  such  lands  he  required'] 
for  the  damage  done  to  him  in  his  tenancy  by  severing  the  lands  held  by  him 
or  otherwise  injuriously  affecting  the  same. 

You  are  therefore  summoned  in  his  Majesty's  name  to  be  and  appear  on 
the  day  of  ,  at  o'clock  in  the  forenoon,   at  ,  before 

such  two  of  his  Majesty's  justices  of  the  peace  as  may  then  be  sitting,  in  order 
that  the  amount  of  the  said  compensation  may  then  and  there  be  determined. 

Given  under  my  hand  and  seal  this  day  of  ,  19     . 

(Signed)  (l.s.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 


no.  53. asse}*sment    of    compensation    by    two   justices    of  the 

Interest    op    a    Yearly    Tenant    under   Section    121    of   the 
Lands  Clauses  Consolidation  Act,  1845  {ante^  p.  246). 

Whereas  the  Company  did  on  the  day  of  ,  in  pursuance 

of  the  provisions  of  the  Act,   19     [the  company's  special  -.4c/],  and 

the  Acts  incorporated  therewith,  serve  upon  A.B,  a  notice  requiring  him  to 
give  up  possession  of  certain  lands  and  hereditaments  therein  described  and 
occupied  by  the  said  ^.  B.  as  a  yearly  tenant ;  and  whereas  no  agreement 
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Appendix*  has  been  made  as  to  the  amount  of  compensation  for  the  value  of  the 
unexpired  term  or  interest  of  the  said  A.  B.'in  the  said  lands  and  heredita- 
ments, and  for  any  just  allowance  which  ought  to  be  made  to  him  by  an 
incoming  tenant,  and  for  any  loss  or  injury  he  may  sustain  [if  a  part  onlg  of 
the  lands  are  required]^  and  for  the  damage  done  to  him  in  his  tenancy  by 
severing  the  lands  held  by  him  or  otherwise  injuriously  affecting  the  same. 
And  whereas  on  the  information  of  the  said  A .  B,  the  said  company  were, 
by  a  summons  dated  the  day  of  i  Id  ,  conunanded  to  appear 
before  us  at  the  time  and  place  therein  mentioned  : 

Now  therefore  we,  the  undersigned,  being  two  of  his  Majesty^s  justices 
of  the  peace  for  the  county  of  ,  assembled  and  acting  together,  having 

heard  the  evidence  adduced  by  the  said  A,  B.  and  the  said  company,  do 
determine  the  sum  of  £  to  be  the  amount  of  compensation  to  be  made 

and  paid  to  the  said  ^.  ^.  in  respect  of  his  interest  in  the  said  lands  and 
hereditaments. 

Given  under  our  hands  this  day  of  ,  19     . 

(Signed)         C.  D. 
E.F. 


No.  54. — Notice   under   Section    122   of   the   Lands   Clauj^es  Con- 
solidation Act,  1845  (««(«,  p.  249),  to  produce  Lease  or  Grant. 

To  A,  B, 

Whereas  you  claim  compensation  in  respect  of  an  unexpired  term  or 
interest  under  a  lease  or  grant  of  the  lands  comprised  in  a  notice  to  treat 
served  upon  you  by  the  Company  on  the  day  of  Take 

notice  that  the  Company  require  you  to  produce  the  lease  or  grant  in 

respect  of  which  you  make  such  claim,  or  the  best  evidence  thereof  in  your 
power,  and  further,  that  if  after  this  demand  made  in  writing  by  the 
Company  such  loan  or  grant,  or  such  best  evidence  thereof,  be  not  produced 
within  twenty-one  days,  you  will  be  considered  as  a  tenant  holding  only  from 
year  to  year,  and  be  entitled  to  compensation  accordingly. 

Dated  the  day  of 

(Signed) 
Secretary  to  the  Land  Company. 


No.  55. — Offer  of  Pre-emption  of  Superfluous  Land  to  Owner  of 
Lands  from  which  they  were  Severed  under  Section  128  <»f 
THE  Lands  Clauses  Consolidation  Act,  1845  {ante,  p.  260). 

To  ^.  B.  [the  owner  from  whom  they  were  severed]. 

Whereas  the  lands  and  hereditaments  mentioned  in  the  schedule  hereto 
were  acquired  by  the  Company  under  the  provisions  of  the  Act 

and  of  the  Acts  incorporated  therewith,  but  are  not  required  for  the 
purposes  thereof ;  and  the  said  company  desire  to  absolutely  sell  and 
dispose  of  the  said  lands  and  hereditaments.  Now  therefore  we,  the  said 
company,  before  disposing  of  the  said  lands  in  pxuvuance  of  the  provisions 
contained  in  section  128  of  the  Lands  Clauses  Consolidation  Act,  1845. 
hereby  first  offer  to  sell  the  same  to  you,  A.  J9.,  as  the  person  entitled  to  the 
lauds  from  which  the  same  were  severed.  And  take  notice,  that  if  you 
desire  to  purchase  such  lands  you  must  signify  your  desire  in  that  behalf  to 
the  said  company  within  six  weeks  from  the  receipt  hereof  or  your  right  of 
pre-emption  in  respect  of  such  lands  shall  cease. 

Dated  the  day  of  ,  19     . 

(Signed)         C,  D., 
Secretary  to  the  Company. 
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The  following  four  forms  have  been  adapted  from  the  formg  (Nob.  10,  11, 16,  and    Appendix.. 

17)  given  in  the  schedule  to  the  Highway  Act,  1835,  the  alterations  having  been         

rendered  necessary  by  subsequent  legislation  : 

No.  56. — License  from  Justices  for  a  District  Council  to 

Dm,  etc.,  Materials  upon  Inclosed  Lands  for  the  Bepair  of 
Highways  {ante,  p.  700). 

CTo  wit  ^  i  '^^  ^®  District  Council  of 
^  '^  \      in  the  said  county. 

Whereas  by  the  Highway  Act,  1835,  the  surveyor  is  authorised  to  dig, 
get,  take,  and  carry  away  materials  lying  upon  any  lands  or  grounds  within 
the  parish  for  which  he  is  appointed  for  the  use  and  benefit  of  the  high- 
ways ;  but  not  without  the  consent  of  the  occupier  or  owner  of  such  lands 
or  grounds  or  his  agent,  or  a  license  from  the  justices  in  sessions  assembled  ;  « 
and  whereas  by  the  Local  Government  Act,  1894,  there  have  been  trans- 
ferred to  the  district  councils  all  the  powers,  authorities,  duties,  and 
liabilities  of  surveyors  of  highways  within  their  district.  And  whereas  it 
appears   to   us,  his  Majesty's  justices  of  the   peace  of   the  said 

county,  and  acting  within  the  said  [district]  at  sessions  assembled,  upon  the 
oath  of  C.  Z).,  surveyor  [or  clerk]  to  the  district  council,  that  the  said 
district  council  have  applied  to  A,  B.,  of  ,  for  his  consent  to  dig,  get, 

take,  or  carry  away  materials  from  the  lands  called  or  known  by  the 
names  of  and  in  his  occupation  [or  of  which  he  is  owner,  or 

in  the  occupation  of  J,  K.,  or  of  which  J.  K,  is  the  owner,  and  the  said  A,  B. 
his  agent],  within  the  said  [parish,  etc.]  for  the  purposes  aforesaid,  and 
that  the  said  materials  are  necessary  for  the  repairs  of  the  highways,  and 
that  the  said  A.  B.  hath  refused  to  permit  the  same  to  be  dug,  got,  taken, 
and  carried  away,  and  the  said  A,  B.  having  been  duly  summoned  to  appear 
before  us  to  show  cause  why  such  permission  should  not  be  granted,  and 
having  appeared  before  us  accordingly  [or  having  sent  his  steward,  or 
agent,  or  C.  D.  on  his  behalf,  to  attend  us  on  that  occasion,  or  but  not 
having  appeared],  we  have  heard  what  has  been  alleged,  and  taken  the  said 
matter  into  consideration,  and  are  of  opinion  that  the  said  materials  are 
necessary  and  ought  to  be  dug,  got,  taken,  and  carried  away  for  the  purposes 
aforesaid.  Therefore  we  do  hereby  give  our  license  for  the  said  district 
council  to  dig,  get,  take,  and  carry  away  the  same  accordingly,  the  said 
district  council  making  satisfaction  for  the  same,  and  also  for  the  damage 
done  to  such  lands,  in  the  manner  directed  by  the  said  Acts. 

Given  under  our  hands  the  day  of  ,   one  thousand   nine 

hundred  and 

J.  P. 
K,P. 


Xo.  57. — License  from  Justices  to  get  Materials  for  the  Repair 
OP  THE  Highways  in  another  Parish  besides  that  wherein 
such  Materials  are  to  be  Employed  («7ite,  p.  699). 

!At  sessions  ,  held  at  ,  in  the  hundred,  etc., 

of  ,  in  the  said  county,  by  justices  of  the  peace  for 

the  said  county  acting  within   the  on   the  day 

«^  •  .  . 

It  appearing  to  us,   upon  evidence  this  day   received,  that  sufficient 

materials  cannot  conveniently  be  had  within  the  waste  land,  common 
grounds,  rivers  or  brooks,  nor  in  the  enclosed  lands  or  grounds  lying 
within  the  [parish,  etc.]   of  ,  in  the  said  hundred,  for  the  repairs 

of  the  highways  within  the  said  [parish],  nor  in  the  waste  lands,  common 
grounds,   rivers  or  brooks  within   the    [parish]    of  ,  adjoining  the 
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Appondix.    laid    rpftriah]   of  ,  we  do  hereby  give  our  license  to  the  district 

oonncil  of  ,  in  which  district  is  included  the  parish  of  ,  to 

search  for,  dig,  get,  and  carry  away  materials  within  the  enclosed  lands 
or  grounds  of  C,  D.  within  the  said  [parish]  of  ,  it  appearing  from 

evidence  before  us  that  there  are  proper  materials  within  the  said  lands  for 
the  purposes  aforesaid  lying  convenient  to  the  said  highways,  and  that  after 
such  materials  shall  be  so  taken  there  will  be  sufficient  left  for  the  use 
of  the  highways  within  the  said  parish  of  ,  upon  the  said  district 

council  making  satisfaction  for  the  same,  and  also  for  the  damage  done  to 
such  lands,  in  the  manner  directed  by  the  Highway  Act,  1835,  subject 
to  such  restrictions  as  are  therein  contained. 

Given  under  our  hands  the  day  and  year  above  written. 

J   P. 
•  K.P. 


No.  58. — Order  of  Two  Juj*ticeb  for  Widening  of  Highway 
(ante,  p.  701). 

(T       'f^/^^'  ^  ^^^  ^^  ^  Majesty^s  justices  of  the  peace  for  the 

^  '^(     said  county,  acting  within  the  of  ,  within  the  said 

county,  having,  upon  a  view,  found  that  a  certain  part  of  the  highway 
between  and  ,   in   the    [parish,   etc.]    of  ,   in   the    said 

[hundred],  for  the  length  of  yards  or  thereabouts,  and  particularly 

described  in  the  plan  hereunto  annexed,  is  for  the  greatest  part  thereof 
narrow,  but  may  be  conveniently  enlarged  and  widened  by  adding  thereto. 
from  the  lands  and  grounds  of  and  of  the  length  of  yards 

or  thereabouts,  particularly  described  in  the  plan  hereunto  annexed,  which 
we  think  will  widen  and  enlarge  the  same,  and  be  much  more  conmiodious 
to  the  public,  do  hereby  order  that  the  said  highway  be  widened  and  enlaiiged 
accordingly,  and  that  the  district  council  for  the  district  of  ,  where 

the  said  old  highway  lies,  do  forthwith  proceed  to  treat  and  make  agreement 
with  the  said  and  for  the  recompense  to  be  made  for  the  said 

ground  and  for  the  making  such  ditches  and  fences  as  shall  be  necesaary.  in 
such  manner,  with  such  approbation,  and  by  pursuing  such  measures  and 
directions  in  all  respects  as  are  warranted  and  prescribed  by  the  Highway 
Act,  1835  ;  and  in  case  such  agreement  shall  be  made  ajs  aforesaid,  we  do 
order  an  equal  assessment,  not  exceeding  the  rate  of  in  the  pound,  to 

be  made,  levied,  and  collected  upon  all  and  every  the  paities  liable  to  the 
payment  of  the  highway  rate  in  the  said  ,  of  ,  and  that   the 

money  arising  thereupon  be  paid  and  applied  in  making  such  recompense  and 
satisfaction  as  aforesaid,  pursuant  to  the  directions  of  the  said  Act. 

-4.  B. 

C.  D. 


No.  59. — Certificate  from  the  said  Justices  to  the  Court  of 
Quarter  Sessions  (ante,  p.  701). 

To  the  justices  of  the  peace  at  the  general  quarter  sessions  to  be  held 
at  ,  in  the  said  county,  the  day  of  ,  one  thousand  nine 

hundred  and 

We,  the  within  named  A.  B.  and  C.  />.«  do  hereby  certify  to  the  said 
court  of  quarter  sessions,  that  we  made  and  signed  the  within  order,  and 
that  with  our  approbation  and  by  our  direction  the  said  district  council  treated 
with  the  said  and  for  the  said  lands  required  for  the  purpoees 
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Aforesaid,  bnt  was  not  able  to  make  any  agreement  for  that  purpose  with   Appendix. 

them  or  either  of  them,  and  that  they  tendered  to  the  said  the  sum        

of  ,  and  to  the  said  the  sum  of  as  a  recompense  for  the 

«aid  ground,  and  for  the  making  the  said  ditches  and  fences  which  he  [or 
they  and  each  of  them]  refused  to  receive. 

A.B. 

CD, 


The  following  Forms  are  nnder  the  Metropolitan  Paving  Act,  1817,  commonly 
called  Michael  Angelo  Taylor's  Act : 

No.  60. — ^FoRM  OF  Adjudication  under  Michael  Angelo  Taylor's 
Act  (57  Geo.  3,  c.  xxix.),  s.  80,  by  Eesolution  (a;rf«,  p.  719). 

Whereas  it  is  desirable  to  widen  so  much  of  X.  Street  as  lies  between 
A.  Lane  and  B.  Street,  the  council  do  hereby  adjudge  that  the  houses,  walls, 
buildings,  lands,  tenements,  and  hereditaments,  or  portions  thereof  respec- 
tively, situate  on  the  side  of  X.  Street,  and  coloured  red  on  the  plan 
marked  D,  prevent  the  widening  of  the  said  thoroughfare,  and  that  the 
poea^sion,  occupation,  and  purchase  of  the  said  respective  houses,  walls, 
buildings,  lands,  and  hereditaments  will  be  necessary  for  carrying  out  the 
said  improvement,  and  that  notices  thereof  be  served  upon  the  several 
•owners  and  occupiers  of  aU  such  properties  of  whatever  nature,  tenure,  kind 
or  quality  for  the  purposes  aforesaid,  as  provided  by  the  statute  57  Geo.  3, 
c.  xxix.,  and  that  it  be  referred  to  to  take  such  steps  as  may  be 
necessary  to  carry  the  above  resolution  into  effect. 


Xo.  61. — Notice  to  Treat  under  Michael  Angelo  Taylor's  Act 
(57  Geo.  3,  c.  xxix.),  s.  80  (ante,  p.  719). 

To  A.  B.  and  C.  Z).,  and  aU  other  the  owner  or  owners,  occupier  or 
occupiers  of,  and  all  other  persons  interested  in  the  premises  hereinafter 
mentioned  and  described. 

I,  the  undersigned,  do  hereby  for  and  on  behalf  of  the  mayor,  aldermen, 
and  councillors  of  the  borough  of  (hereinafter  called  ''  the  council ") 

who  are  the  persons  having  the  control  of  the  pavements  within  the  said 
borough,  and  by  direction  of  the  said  council  give  you  and  each  of  you  notice, 
that  for  the  improvement  of  the  streets  and  public  places  of  the  said  district, 
and  for  the  public  advantage  the  said  council  in  pursuance  of  the  powers 
enabling  them  in  that  behalf,  have  resolved  forthwith  to  alter,  widen,  and 
extend  X.  Passage,  C.  Market,  between  T.  Street  and  P.  Street,  and  Q.  Street, 
and  that  the  said  council  have  adjudged  that  the  houses,  buildings,  land, 
tenements  and  hereditaments  known  as  Nos.  2  and  3,  X.  Passage  aforesaid, 
project  into,  obstruct  and  prevent  the  said  council  from  so  altering,  widening 
and  extending  X.  Passage  aforesaid,  and  that  for  such  purpose  the  possession, 
occupation,  and  purchase  of  the  same  hcmses,  buildings,  land,  tenements, 
and  hereditaments  (which  hereditaments  are  delineated  on  the  plan  hereto 
annexed,  and  are  thereon  distinguished  by  the  colour  pink)  will  be  necessary, 
and  I  do  further  give  you  notice,  that  the  said  council  have  employed  me  on 
their  behalf  to  treat,  contract,  and  agre3  with  you  and  each  of  you  and  all 
other  the  owner  or  owners,  occupier  or  occupiers  of  the  said  hereditaments 
and  premises,  Nos.  2  and  3,  X.  Passage  aforesaid,  for  the  purchase  thereof, 
and  of  the  respective  estates  and  interests  therein,  of  all  persons  seized  or 
possessed  thereof  or  interested  therein,  or  of  or  in  all  or  any  part  or  parts 
thereof,  and  I  do  hereby  demand  from  you  particulars  of  your  estate  and 
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App&odil*    interest  in  the  said  hereditaments  and  premises  and  of  the  claim  or  claim 

made  by  you  in  respect  thereof,  and  desired  that  soch  particulars  and  claim 

be  forwarded  to  me  at  the  undermentioned  address  within  twenty-one  dajs 
from  this  date. 

Dated  this  day  of  ,  19     . 

Solicitor  to  the  Council  of 
X.B. — It  is  requested  that  the  claim  be  made  out  on  the  form  herewith : 

No.  6*2. — ^Particulars  of  Claim  to  accompany  Preceding  Notkl 


Name.     |  SituMion  I  ^T^!::^  I     P„        N^ne^d.'N"^ 

and  Abode  Dewnptioii       of  ^  j^     ,         j  of  c^j^,, 

^P*'^>-  .  Occupiers.  Solicitor.   •     j^    • 


Claimants. 


I 


No.  63. — Offer  by  Borough  Council  for  Lands  for  which  Notice 
to  Treat  has  been  given  under  57  Geo.  3,  c.  xxix.  (ante, 
p.  719). 

To  .4.  B.  and  CD. 
Whereas  the  may  or ,  aldermen,  and  councillors  of  the  borough  of 
(hereinafter  called  ''  the  council ")  did  on  or  about  the  day  of 

19  ,  give  you  two  notices  in  writing  under  the  hand  of  the  solicitor  for  tlie 
said  council  respectively,  dated  the  day  of  ,  19     ,  that  the  aaid 

council  required  to  purchase  the  hereditaments  and  premises  described  in 
the  said  notices  being  part  of  the  site  of  the  premises  formerly  known  v 
No.  1,  X.  Passage,  also  premises  known  as  Nos.  2  and  3,  X.  Passage,  all  or 
near  C.  Market,  in  the  county  of  London,  and  which  hereditaments  and 
premises  for  the  better  description  thereof  were  delineated  in  the  plans 
respectively  attached  to  the  said  notices,  and  were  thereon  distinguished  bj 
the  colour  pink.  And  further  that  the  said  council  had  employed  M.  .V. 
of  ,  their  solicitor,  to  treat  with  you  for  the  purchase  of  the  aid 

hereditaments  and  premises.  And  whereas  you  have  refused  to  agree  iritli 
the  said  J/.  iV.  as  to  the  amount  of  compensation  to  be  paid  for  the  purcha» 
of  your  estate  and  interest  in  |he  said  hereditaments  and  premises.  And 
whereas  by  two  letters  dated  respectively  the  and  days  of 

19  ,  the  one  being  under  the  hand  of  the  said  if.  iVT.,  and  the  other  under 
the  hands  of  Messieurs  P.  Q.,  your  solicitors,  it  was  agreed  between  yon  and 
the  council  for  the  said  borough  of  ,  that  your  claims  for  compensatioo 

in  respect  of  the  hereditaments  and  premises  comprised  in  the  said  twa 
notices  shall  be  treated  as  one  claim.  Now  take  notice  that  we,  the  conncil 
do  hereby  offer  you  the  sum  of  £  in  full  satisfaction  of  your  said 

claim  in  respect  of  the  hereditaments  and  premises  comprised  in  the  said 
two  notices.  And  further  take  notice  that  unless  within  fourteen  days  from 
the  service  of  this  notice  upon  you,  the  offer  herein  contained  is  accepted  br 
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yon,  we  shall  put  in  force  the  powers  Tested  in  ns  by  statute  to  have  the  Appendix, 
amount  of  compensation  to  be  paid  to  yon  for  the  purchase  of  your  estate  ^— . 
and  interest  in  the  said  hereditaments  and  premises  assessed  and  awarded 
by  a  jury,  and  that  if  the  jury  shall  award  the  same  or  a  less  sum  than  the 
«um  hereby  offered,  the  costs,  charges,  and  expenses  of  procuring  such  com- 
I>ensation  to  be  assessed  and  awarled  as  aforesaid,  and  also  of  assessing  and 
awarding  the  same  wiU  be  borne  and  paid  by  you. 

Given  under  the  common  seal  of  the  coimcil,  this  day  of  , 

18     . 

The  common  seal  of  the  for  the  was  hereunto  affixed  in  the 

presence  of 

M.  iV., 
Clerk  of  the  council. 


No.  64. — ^Notice  to  Landowners  of  Intention  to  Summon  Jury 
UNDER  57  Geo.  3,  c.  xxix.,  s.  82  (ante,  p.  722). 

To  A.  B.  and  C.  D, 
Whereas  the  mayor,  aldermen,  and  councillors  of  the  borough  of 
{hereinafter  called  "  the  council ")  who  are  the  persons  having  the  control 
of  the  pavements  in  the  said  borough  for  the  improvement  of  the  streets 
and  pnblic  places  in  the  said  borough,  and  for  the  public  advantage,  and  in 
pursuance  of  the  powers  enabling  them  in  that  behalf,  have  resolved  forth- 
with to  alter,  widen,  and  extend  the  highway,  known  as  X.  Passage,  G. 
Market,  between  C.  Street  and  P.  Street  in  the  said  borough.  And  whereas 
the  council  have  adjudged  that  the  land  and  hereditaments  being  part  of  the 
site  of  premises  known  as  No.  1,  X.  Passage,  and  also  premises  known  as 
Koe.  2  and  3,  X.  Passage,  all  near  C.  Street  aforesaid,  and  which  land, 
hereditaments,  and  premises  for  the  better  description  thereof  were 
delineated  and  distinguished  by  the  colour  pink  on  the  plans  respectively 
annexed  to  two  certain  notices  to  treat  under  the  hand  of  the  solicitor  to 
the  council  duly  served  upon  you,  and  respectively  dated  the  day 

of  7  Id     7  project  into,  obstruct,  and  prevent  the  council  from  so 

altering,  widening,  and  extending  the  said  highway,  and  that  for  such 
purpose  the  possession,  occupation,  and  purchase  of  the  said  land,  heredita- 
ments, and  premises  of  which  you  are  the  owner  is  necessary.  And  whereas 
the  conncil  appointed  M.  N.,  their  solicitor,  to  treat,  contract,  and  agree 
with  the  owners  of  the  land,  hereditaments,  and  buildings  adjudged  necessary 
for  the  alteration,  widening,  and  extension  aforesaid,  and  certain  negotiations 
have  taken  place  between  the  said  M.  N.  and  yourselves  with  a  view  to  the 
purchase  by  the  council  of  the  said  lands  and  hereditaments.  And  whereas 
by  two  letters  dated  respectively  the  and  days  of  »  W     i 

the  one  being  under  the  hand  of  the  said  M,  N.,  and  the  other  under  the 
hands  of  Messieurs  P.  Q.,  your  solicitors,  it  was  agreed  between  you  and  the 
council  that  your  claim  for  compensation  in  respect  of  all  the  land,  heredita- 
ments, and  premises  comprised  in  the  said  two  notices  to  treat  should  be 
treated  as  one  claim.     Ajid  whereas  on  the  day  of  ,  19     ,  a 

notice  was  served  on  you  under  the  common  seal  of  the  council  referring  to 
the  negotiations  which  have  taken  place  between  the  said  M.  N.  and  your- 
selves, and  intimating  that  as  you  had  refused  to  agree  the  amount  of  the 
compensation  to  be  paid  to  you  for  the  purchase  of  your  estate  and  interest 
in  the  said  land,  hereditaments,  and  premises,  the  council  would  put  in  force 
their  statutory  powers,  unless  within  the  time  therein  mentioned  you  came 
to  an  agreement  with  the  council  in  regard  to  such  compensation.  And 
whereas  you  have  still  refused  to  agree  to  the  tenns  upon  which  the  council 
sre  willing  to  purchase  the  said  limd,  hereditaments  and  premises.    Now 

L.C.  3  B 
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this  is  to  give  you  notice,  that  the  council  in  puraoanoe  of  the  powers 
conferred  upon  them  by  the  statutes  57  Geo.  3,  c.  xzix.,  18  &  19  Tict. 
c.  120f  and  62  &  63  Tict.  c.  14,  have  resolved  to  take  the  steps  {n^scribed 
by  the  statute  to  impanel  a  jury  before  the  justices  of  the  peace  for  the 
county  of  London  at  a  court  of  general  or  quarter  sessions  to  be  holdeoi  for 
the  said  county,  and  to  obtain  their  verdict  and  the  judgment  of  the  justices 
in  relation  to  the  premises ;  and  I  am  directed  by  the  council  to  give  you 
notice  that  they  will  at  the  expiration  of  fourteen  days  from  the  service  of 
this  notice  in  accordance  with  the  statutes  in  that  behalf,  issue  their  warrant 
or  precept  to  the  sheriff  of  the  county  of  London,  to  impanel,  sumincm. 
and  return  a  jury  at  such  court  of  quarter  sessions  for  the  purpose  of 
obtaining  such  verdict  and  the  judgment  of  the  justices  in  relation  to  the 
premises. 

Dated  the  day  of  ,  19     . 

Clerk  to  the  counciL 


No.  65. — Form  of  Warrant  to  Sherikk  to  Summon  a  Jury,  PCRStrjLNT 
TO  57  Geo.  3,  c.  xxix.,  s.  82  (awte,  p.  722). 

To  the  sheriff  of  the  county  of  London. 
County  of       )      Whereas  the  mayor,  aldermen,  and  councillors  of   the 
London  to  wit.   /  borough  of  (hereinafter  called   *^  the  oooncil  '*) 

who  are  the  persons  having  the  control  of  the  pavements  in  the  said 
borough,  for  the  improvement  of  the  streets  and  public  places  in  the  said 
borough,  and  for  the  public  advantage  and  in  pursuance  of  the  powers 
enabling  them  in  that  behalf,  have  resolved  forthwith  to  alter,  widen  and 
extend  the  highway  known  as  X.  Passage,  C.  Market,  between  C.  Street  and 
P.  Street  in  the  said  district,  and  the  council  have  duly  adjudged  that  the 
land  and  hereditaments  being  part  of  the  site  of  premises,  known  as  Xo.  K 
X.  Passage,  and  also  premises,  known  as  Nos.  2  and  3,  X.  Passage,  all  near 
C.  Street  aforesaid  (and  which  land,  hereditaments,  and  premisea  for  the 
better  description  thereof  were  delineated  and  distinguished  by  the  colour 
pink  on  the  plans  respectively  annexed,  to  two  certain  notices  to  treat  under 
the  hand  of  the  solicitor  to  the  council,  duly  served  upon  A,  B,  and  C  Z>.. 
and  respectively  dated  the  day  of  19     ),  project  into,  obstruct,  and 

prevent  the  council  from  so  altering,  widening,  and  extending  the  said 
highway,  and  that  for  such  purpose  the  possession,  occupation,  and  purchase 
of  the  said  land,  hereditaments,  and  premises  of  which  the  said  A.  B.  and 
C.  D.  are  the  owners,  is  necessary. 

And  whereas,  the  council  appointed  M.  N.,  their  solicitor,  to  treat, 
contract,  and  agree  with  the  owners  of  the  land,  hereditaments,  and  build* 
ings  adjudged  necessary  for  the  alteration,  widening,  and  extension  afore- 
said, and  certain  negotiations  have  taken  place  between  the  said  Jf.  N,  and 
the  said  A.  B,  and  C.  D.,  with  a  view  to  the  purchase  by  the  council  of  the 
said  land  and  hereditaments. 

And  whereas,  by  two  letters  dated  respectively  the  and 

days  of  i  19     ,  the  one  being  under  the  hand  of  the  said  M.  N. 

and  the  other  under  the  hands  of  Messrs.  P.  and  (>.,  solicitors  for  the  said 
A.  B.  and  C.  i>.,it  was  agreed  between  them  and  the  council  that  the  dauna 
of  the  said  A.  B,  and  C.  D.  for  compensation  in  respect  of  all  the  land, 
hereditaments,  and  premises  comprised  in  the  said  two  notices  to  treat  should 
be  treated  as  one  claim. 

And  whereas  the  said  A.  B.  and  C  />.«  being  persons  possessed  of  or 
otherwise  interested  in  the  said  land,  hereditaments,  and  premises  have  not 
agreed  with  the  council  or  with  any  pei-son  or  persons  authorised  by  them. 


Preobdbnts.  787 

for  the  sale  and  conveyance  to  the  council  of  the  estate  and  interest  of  the   Appendix, 
said  A.  B,  and  C.  D.  

Now,  therefore,  we,  the  council  do,  by  this  our  warrant  or  precept  issued 
under  and  by  virtue  and  in  pursuance  of  the  powers  and  authorities  for 
that  purpose  given  by  the  statutes  67  Geo.  3,  c.  xxiz.,  18  &  19  Vict.  c.  120, 
and  62  &  63  Vict.  c.  14,  and  of  every  other  power  enabling  us  in  this  behalf, 
hereby  authorise,  direct,  and  require  you  to  impanel,  summon,  and  return  a 
competent  number  of  substantisJ  and  disinterested  persons  qualified  to  serve 
on  juries  not  less  than  48  or  not  more  than  72^-out  of  which  persons  so  to  be 
impaneUed,  summoned,  and  returned  a  jury  of  11  men  are  to  be  drawn  by 
some  indifferent  person,  to  be  by  the  council  appointed  in  such  manner  as 
juries  for  the  trial  of  issues  joined  in  his  Majesty's  High  Ck>urt  of  Justice, 
are  by  the  Juries  Act,  1825,  or  by  any  statute  or  statutes  altering  or 
amending  the  same,  directed  to  be  drawn,  which  said  persons  so  to  be 
impanelled,  summoned,  and  returned,  are  hereby  required  to  come  and 
appear  before  the  justices  of  the  peace  for  the  said  county  at  the  court  of 
quarter  sessions  of  the  peace  to  be  holden  by  adjournment  from  the 
day  of  last  at  the  in  and  for  the  said  county  of  London 

on  the  day  of  19     ,  at  10  of  the  clock  in  the  forenoon 

precisely,  and  to  attend  such  court  of  quarter  sessions  from  day  to  day  until 
discharged  by  the  said  court  and  the  said  jury  are  then  upon  their  oaths  to 
enquire  of  the  value  of  the  said  land,  hereditaments,  and  premises  being 
part  of  the  site  of  premises  known  as  No.  1,  X.  Passage,  also  premises 
known  as  Nos.  2  and  3,  X.  Passage,  all  near  C.  Street  aforesaid,  and  of  the 
proportionable  value  of  the  respective  estates  and  interests  of  all  and  every 
person  and  persons  seised  or  possessed  thereof  or  interested  therein,  or  of 
or  in  any  part  or  parts  thereof  with  whom  the  council  may  have  failed  to 
agree.  And  also  to  assess  and  award  the  sum  or  sums  of  money  to  be  paid 
to  such  person  or  persons,  party  or  parties  respectively,  for  the  purchase  of 
the  said  land,  hereditaments,  and  premises  and  of  such  respective  estates 
and  interests  therein,  and  also  for  goodwill,  improvements,  or  any  injury  or 
damage  whatsoever  that  may  affect  any  such  person  or  persons,  party  or 
parties,  either  as  leaseholders  or  tenants  at  will  and  otherwise  as  directed  by 
the  82nd  section  of  the  said  Act  of  57  Geo.  3,  c.  xxix. 

Witness  our  common  seal  this  day  of  19     . 
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ABANDONMENT  OF  NOTICE  TO  TREAT, 
promoters  cannot  abandon,  41,  720. 
allowed  if  landowner  agree,  41. 

if  landowner  serve  counter  notice  to  take  whole  of  house,  42, 
225. 
Admiralty  have  power  to  abandon,  431. 
special  Act  majr  permit  of,  42. 
imder  Metropolitan  Paving  Act,  1817. ..720. 
if  undertaking  abandoned,  578. 

ABAtroONMENT  OF  EAILWAYS  ACT,  1850, 

applicable  only  to  railways  incorporated  before  1867... 382. 
compensation  for  failure  to  purchase  land,  384. 

for  not  making  accommodation  works,  384. 

how  determined,  385. 
landowner  to  be  a  creditor  on  winding  up  of  company,  386. 
sale  of  land,  386. 

ABANDONMENT  OF  UNDERTAKING, 
usually  authorised  by  special  Act,  382,  577. 
application  of  parliamentary  deposit  on,  576. 

landowner  to  have  prior  claim   for  compensation  on  parliamentary 
deposit,  576. 
persons  entitled  to  claim,  576 — 598. 
compensation  to  be  for  diminution  in  value  of  land,  577. 
no  compensation  merely  because  notice  to  treat  has  been  served,  578. 
nor  for  costs  of  agreement  to  purchase,  578. 
compensation  may  be  claimed  for  breaches  of  covenant,  578. 
after  entry,  promoters  to  pay  costs  of  application  of  money  in  Courts 

182,  183. 
does  not  make  land  superfluous,  260. 
use  of  land  for  other  purposes,  460. 

ABSENT  OWNER, 

service  of  notice  to  treat  in  case  of,  44. 

must  be  on  all  occupiers,  44. 
com]>ensation  to  be  settled  by  surveyors, 

if  owner  prevented  from  treating,  94. 

or  if  owner  cannot  be  found,  94. 

but  not  if  merely  doubt  as  to  owner,  94. 

surveyors  to  be  nominated  by  justices,  94. 

who  may  be  nominated,  95. 

land  need  not  be  specified  in  nomination,  95. 

form  of  nomination,  767. 

how  purchase  money  to  be  estimated,  96. 
See  **  Principles  of  Compensation." 
declarations  of  correctness  of  valuation  by  surveyor,  95,  774. 

penalty  for  corruptly  making,  95. 

valuation  and  declarations  to  be  handed  to  owner  on  return,  96. 

expenses  to  be  borne  by  promoters,  96. 
L.o.  (  1  )  3f 
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ABSENT  OWSBR—continwd, 

purchase  money  to  be  deposited  in  bank,  171. 

land  to  vest  in  promoters  on  such  deposit  and  execution  of  a  deed 
poll,  171. 
owner  returning  may  have  com|)en8ation  submitted  to  arbitration,  109. 
form  of  notice  by  owner  claiming  arbitration,  768. 
arbitrators  to  determine  if  sum  deposited  sufficient,  109. 

procedure  to  be  as  in  other  cases,  109. 
promoters  pay  costs  if  further  sum  awarded,  109. 
if  sum  sufficient,  arbitrators  to  decide  as  to  costs,  110. 
further  sum  may  be  recovered  by  attachment  or  action,  110. 

ABSOLUTELY  ENTITLED,  PEBSON, 

may  have  money  in  Court  paid  out  or  invested,  132.  150,  156. 
See  **  Application  of  Purchase  Money  Deposited." 

ACCESS, 

compensation  for  interference  with,  to  premises,  124. 
allowed  if  land  depreciated,  124. 
not  for  loss  of  traae  merely,  121. 
not  usually  for  temporary  interference,  121,  732. 
not  for  personal  inconvenience,  121,  122. 
by  public  highways  to  premises,  124. 

compensation  if  claimant  suffer  more  than  general  public,  124. 
diversion  of  road,  124. 
under  Public  Health  Act,  1875...469. 
Highway  Acts,  469,  470,  702. 
by  public  waterway,  124,  125. 
,  by  private  ways,  compensation  for  interference,  125. 
compensation  where  covenant  by  a  lessor  to  provide,  126. 

merely  intention  to  provide,  120. 
power  of  promoters  to  grant,  107. 
to  sea,  125. 
to  a  river,  125. 
to  severed  lands,  320,  322,  361. 

See  **  Accommodation  Works." 
to  sewer,  121. 

to  severed  portions  of  mines,  336. 
to  sjiecial  Act,  275. 

copies  to  be  kept  and  deposited,  275. 
parties  may  inspect  and  take  copies,  275. 
under  Bailways  Clauses  Act,  343. 

Waterworks  Clauses  Act,  36$. 

Harbours,  Docks,  and  Piers  Clauses  Act,  372. 

Cemeteries  Clauses  Act,  381. 

Markets  and  Fairs  Clauses  Act,  348. 

ACCIDENT, 

entry  on  land  to  repair,  295. 

ACCOMMODATION  WORKS, 

land  may  be  taken  compulsorily  for,  283,  292,  321. 

j)()wer  to  construct,  290. 

railway  companies  are  required  to  make  and  maintain,  321. 

only  for  owners  of  surface,  321. 

not  to  prevent  water  percolating  into  mines,  323. 

differences  as  to  sufficiency  to  m  settled  by  justices,  324. 

justices  have  no  right  to  determine  right  to,  324. 

not  to  be  required  after  live  years,  325. 
owners  may  execute  on  failure  of  company,  324. 

may  make  additional  works  at  own  expense,  324. 

(2) 
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ACCOMMODATION  WORKS— conitnu^rf. 

owners  allowed  to  cross  line  until  works  made,  326. 

penalty  for  omitting  to  fasten  accommodation  gates,  326. 

owners  may  accept  compensation  in  lieu  of,  321. 

agreement  to  do  so  by  lessor  does  not  affect  lessee's  right,  323. 

owners  cannot  afterwards  cross  the  line,  326. 
agreement  to  make,  may  be  specifically  enforced,  323. 
mandamua  will  issue  to  compel  construction  of,  324. 
arbitrators  and  jury  no  power  to  order,  60,  324. 
to  be  considered  in  settlmg  compensation  for  severance,  321. 

but  not  as  regards  prospective  use  of  land,  105,  322,  324. 
need  not  be  maintained  if  necessity  for  ceases,  322. 

change  of  use  of  land,  322. 
liability  to  maintain  fence  is  for  owner's  benefit  merely,  322. 

fence  must  be  sufficient,  323. 
in  the  case  of  the  construction  of  waterworks,  357. 

differences  to  be  settled  by  justices,  358. 
in  case  of  small  portions  of  intersected  land,  227. 

ACCOUNTANT-GENERAL  NOW  PAYMASTER-GENERAL  (3. v.),  133. 

ACQUIESCENCE, 

that  notice  to  treat  has  been  properly  served,  43. 
as  to  entry  before  purchase,  204. 

ACTION, 

lor  damage  done  by  acts  imauthorised  by  special  Act,  116,  292. 

no  action  if  act  authorised.  111,  118. 

for  negligent  or  improper  construction  of  works,  117,  118,  292,  293,  335, 

409,  468. 
for  improper  carrying  on  of  works,  118,  468,  490. 
no  action  for  nuisance  caused  by  proper  use  of  works,  118. 
for  nuisance  caused  by  use  if  works  unauthorised,  348,  490. 
for  wrongfully  removmg  minerals,  330. 
for  entry  before  notice  to  treat  has  been  given,  35,  113,  204. 

or  compensation  deposited,  35,  205. 

different  forms  of,  35. 
amends  for  irregularity  or  trespass  may  be  tendered,  269,  343. 
may  be  paid  into  Court,  269. 
under  Railways  Clauses  Act,  1845... 343. 
to  restrain  taking  part  only  of  a  house,  226,  720. 
for  specific  performance  to  purchase  land,  11,  14. 

by  promoters,  68,  69. 

See  **  Specific  Performance." 
of  mandamua  to  compel  promoters  to  proceed,  47. 

See  **  Mandamus" 
to  enforce  award  of  arbitrator,  68. 
title  to  compensation  can  only  be  decided  in  an  action,  60. 

may  be  decided  in  action  of  trespass,  50. 
to  recover  costs  of  arbitration,  66. 

of  assessment  by  jury,  91. 
to  enforce  verdict  of  juiy,  86. 

defences  to  action,  86,  174. 
to  recover  amount  claimed  under  section  68  of  the  Lands  Clauses 

Act,  115. 
to  enforce  vendor's  lien  upon  land  taken,  211 . 
to  determine  title  to  land  where  interest  omitted  to  be  purchased,  261. 

costs  of  such  action,  253. 
to  determine  whether  land  superfluous  or  not,  255. 
to  enforce  right  of  pre-emption,  261. 
to  recover  deficiency  of  land  tax  and  poor's  rate,  268. 
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AiJnOif— continued. 

service  of  writ  on  promoters,  268. 

on  a  railway  company,  342. 
on  and  by  oommiaeioners  of  sewers,  415. 
to  restrain  deyiation,  288,  290,  354. 

nuisance  on  lands  taken  for  temporary  purposes.  301. 
by  Attorney-General  to  restrain  interference  with  road.  310,  313. 
by  private  owner  for  special  damage  for  interference  with  road.  313,  314. 
by  railway  company  to  recover  expenses  of  works  in  mines  for  safety  of 

railroad,  339. 
for  injunr  to  mines  by  waterworks,  363. 
for  interference  with  water  rights,  471. 
by  gas  company  for  injury  by  letting  down  pipes,  450. 
to  recover  compensation  where  assessing  tribunal  has  ceatsed  to  exist, 

368. 
by  and  against  Admiralty,  432. 

service  of  writ,  436. 
by  and  against  Secretary  for  War,  716. 
service  of  writ,  708. 

ADDmONAL  ALLOWANCE, 

for  compulsory  purchase,  97,  542,  543,  598,  600. 

ADDITIONAL  LANDS, 

may  be  purchased  for  extraordinary  purposes,  25,  306. 

See  "Extraordinary  Purposes." 
may  be  purchased  by  railway  company  if  necessary  for  safety,  296. 

ADJOINING  LANDS, 

effect  of  notice  to  treat  on,  37. 

small  portions  of  intersected  lands  to  be  thrown  into,  226,  227. 

railway  companies  may  enter  upon  to  repair  accidents,  295. 

temporary  occupation  of,  299. 

may  be  taken  to  enlarge  prisons,  498. 

used  for  temporary  road  imder  Highway  Act,  698. 

ADJOINING  OWNEES, 

superfluous  land  to  be  offered  to,  260. 
if  not  sold  vests  in,  254. 

See  '*  Sunerfluous  Lands." 
improvements  of  land  drainage,  assent  of,  419. 

dissent  of,  420. 
Board  of  Agriculture  may  authorise,  422. 
compensation  to,  421. 
costs  of,  422. 
may  appeal  to  Boai^  of  Trade  in  cases  of  deviation  of  railway,  287. 

ADJOURNMENT   OP    TEIAL    TO    ASSESS    COMPENSATION    BY 
JURY,  78. 
under  Metropolitan  Paving  Act,  18 17... 722. 

ADMINISTRATOR, 

power  to  sell  land,  16. 

to  release  land  from  incumbrances,  21. 

fifef  "Executor." 
appointed  in  order  to  make  title,  201. 

ADMIRALTY, 

definition  of,  609. 

power  to  purchase  and  take  lands  for  the  naval  service,  400,  404,  431, 

609. 
under  Military  Lands  and  Defence  Acts,  431,  580. 
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ADMIEALTY--cow<infMfc?. 

Secretary  for  War  may  take  land  for  service  of  Admiralty,  403. 

ma^  use  powers  of  Lands  Clauses  Acts,  403. 

subject  to  provisions  in  the  Defence  Act,  1842... 403. 
Lands  Glauses  Acts  to  be  incorporated  in  special  Acts,  431. 
notice  to  treat  may  be  withdrawn,  431. 
plans  and  books  of  reference  may  be  corrected,  432. 
time  for  compulsory  purchase,  432. 
lands  purchased  and  taken  to  vest  in  Admiralty,  432,  610. 

may  be  vested  in  Admiralty  by  Order  in  Council,  433. 
Admiralty  may  sue  or  be  sued  m  respect  of  land  purchased  or  taken, 

433,  437. 
Admiralty  may  sell  land  not  required  for  public  service,  434. 

provisions  as  to  superfluous  lands  not  to  apply,  434. 

rights  of  pre-emption  preserved,  434. 

payment  to  be  made  to  Paymaster-General,  434. 

purchaser  to  take  freed  from  all  prior  estates,  434. 

compensation  for  prior  estates  afterwards  established,  435. 
Bailways  Clauses  Act,  1845,  incorporated  for  removal  of  pipes,  435. 

for  temporary  occupation,  435. 
on  entry  unaertaidng  to  be  given  instead  of  bond,  436. 
purchase  money  for  land,  how  payable,  436. 
service  of  notice  on,  436. 
application  of  pecuniary  penalties,  436. 
Acuniralty  not  liable  to  penalties,  437. 
signal  stations,  power  to  take  land  for,  684. 

may  mark  out  and  survey  such  lands,  684. 
remove  obstruction  between,  684. 

corporations  empowered  to  sell  land  for,  684. 

justices  may  put  Admiralty  in  possession,  685. 

jury  to  assess  compensation,  685. 

may  apportion  amount  if  there  are  lessees,  686. 

appeal  from  jury,  685. 

security  for  costs,  687. 

erections  to  be  removed  if  land  taken  for  years,  687. 

deposit  of  money  in  case  of  persons  incapacitated,  688. 
See  **  Eemembrancer.'* 

application  of  money,  688. 
coast  guard  stations,  power  to  take  land  for,  400. 

provisions  of  Cxistoms  Consolidation  Act  to  apply,  390,  400. 
See  "Customs." 
artillery  and  rifle  ranges,  power  to  make  bye- laws,  628. 

compensation  in  respect  of,  629. 

ADVEESE  LITIGATION, 

promoters  not  to  pay  costs  of,  178,  197. 

AFFIDAVIT, 

of  engineer  that  land  is  required,  33. 

to  show  that  jury  have  exceeded  their  jurisdiction,  85. 

in  application  in  respect  of  money  in  Court,  160. 

to  be  made  by  applicant,  160. 

of  no  settiement  by  married  woman,  161. 

of  marriage  or  of  death  of  a  husband,  on  payment  out,  161. 
verifying  award  on  application  to  enforce,  526. 

AGEEEMENT, 

clauses  regulating  purchase  of  land  by,  11 — 26. 
power  of  promoters  to  purchase  by,  11. 
oefore  capital  subscribed,  27. 
to  purchaiBe  lands  before  incorporation,  11. 

under  Eailways  Construction  Facilities  Act,  11,  438,  441. 
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AGREEMENT— con/iiiwed. 

what  landB  may  be  porchaaed  by,  12. 

consideration  for  sale,  23. 

f onnalities  of  execution  of,  11. 

by  directors,  12. 

by  district  councils,  12. 

by  parish  councils,  12. 

by  parish  meeting,  12. 
costs  of,  12. 

on  sale  bv,  200. 
Of  instruction  of,  13. 
time  for  completion  of,  1 3. 
specific  performance  of,  14. 

See  "Specific  Performance.'* 
interest  when  payable  under,  14 — 16. 
parties  under  (usability  may  sell  by,  16. 

may  sell  for  a  rentchar^,  23,  401. 

how  price  to  be  determmed,  21,  402. 

price  to  be  paid  into  bank,  22,  164. 
land  for  extraoidinary  purposes  may  be  purchased  by,  25. 

restrictions  in  case  of  incapacitated  persons,  26. 

in  case  of  municipal  corporations,  26. 
service  of  notice  to  treat  does  not  constitute  an  agreement,  27,  3o,  36. 
entry  by,  203,  204. 
commonable  rights  may  be  sold  by,  232,  233. 

committee  to  be  appointed  to  sell,  234. 
to  allow  deviation,  287,  289. 

to  receive  compensation  instead  of  accommodation  works,  321,  323. 
purchase  of  mmes  by,  13,  330. 

gas  companies  may  purchase  easements  by,  448 — 150. 
purchase  by,  under  Public  Health  Act,  1875... 457. 
arbitration  by,  54. 

costs  of,  64. 
by  promoters  not  to  use  powers  invalid,  32,  107. 
by  Admiralty  to  take  lands,  431. 

ALIENATION  OP  LANDS  BY  PROMOTERS, 
invalid  unless  permitted  by  special  Act,  254. 

to  another  company,  256. 
if  land  bought  for  extraordinai-y  pmposes,  254. 
if  land  superfluous,  254. 
if  railway  abandoned,  260,  386. 
when  taken  for  service  of  Admiralty,  434. 
purposes  of  education,  456. 
of  post-office,  47H. 
of  Public  Health  Acts,  460. 
of  allotments,  503. 
of  county  councils,  512. 
of  rifle  ranges,  585. 
of  London  County  Council,  734. 

ALLOTMENTS, 

representation  to  district  council  that  land  required  for,  500. 

may  be  made  by  six  electors  or  ratepapers,  500. 

or  by  parish  council,  500,  599. 
district  council  may  purchase  or  hire  the  land  required,  500. 

Lands  Clauses  Acts  to  apply,  501. 

incapacitated  persons  may  lease  land,  502. 
if  land  not  procurable  distnct  coimoil  may  petition  county  council, 
501,  595. 
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ALLOTMENTS— «m<fnu«?. 

county  council  to  bold  inquiry »  501,  596. 

may  make  an  order  for  oompulsoiy  purchase,  501. 

restriction  on  lands  which  may  be  taken,  502. 

order  to  be  served  on  owners,  597. 

and  deposited  with  Local  Government  Board,  597. 

objectors  may  petition  Local  Government  Board,  597. 

order  may  be  confirmed,  597. 

to  be  carried  out  by  county  council  in  certain  cases,  597. 

Lands  Glauses  Acts  to  be  incorporated,  597. 

mine  sections  of  Bailways  Clauses  Act  incoi^rated,  597. 
if  district  council  decline,  representation  to  county  council,  500. 
if  county  council  decline,  district  council  may  petition  Local  Govern- 
ment Board,  596. 

Local  Government  Board  may  make  order,  596. 

to  be  laid  before  Parliament,  597. 

district  council  to  carry  out  order,  597. 
compensation  to  be  settled  by  a  single  arbitrator,  501,  598. 

arbitrator  may  be  appointed  by  Local  Government  Board,  501. 

coimsel  not  allowed  to  appear  before,  598. 

Lands  Clauses  Acts  to  apply,  502. 

arbitrator  to  determine  costs,  502. 

no  allowance  for  compulsorv  purchase,  598. 
sale  or  exchange  of  superfluous  land,  503. 

rights  of  pre-emption  saved,  504. 
common  pasture  may  be  provided  as  allotments,  504,  599. 
allotment  includes  a  field  garden,  505. 
parish  council  may  hire  land  for  allotments,  599. 

power  to  persons  to  let  land,  502. 

county  council  may  authorise  compulsory  biiing,  600. 

compensation  to  be  determined  by  arbitrator,  60i>. 

award  of  arbitrator  to  be  deposited  and  open  to  inspection,  601. 

liands  Clauses  Acts  partly  incorporated,  601. 

mines  and  minerals  not  to  be  hired,  602. 

landowner  may  resume  possession  to  work  minerals,  602. 

AMALGAMATION, 

^of  railway  companies,  428. 
effect  on  contracts,  428. 
application  of  money  in  Court,  199,  429. 

AMBIGUITY, 

in  special  Act  construed  against  promoters,  32. 

AMENDMENT, 

of  bffer  by  promoters,  66. 

AMENDS, 

for  irregularity  or  trespass  may  be  tendered,  269. 

if  sufficient  amount  tendered,  nothing  to  be  recovered,  269. 

may  be  paid  into  Court,  269. 

under  Bailways  Clauses  Act,  1845... 343. 

AMENITIES, 

compensation  for  injury  to,  when  land  taken,  105 — 107. 

by  nfle  range,  584. 

no  compensation  if  no  land  taken,  122. 

ANNUITANT, 

may  release  annuity  charged  on  land,  21. 

for  Government  annuity  of  same  amount.  20. 

cannot  petition  for  application  of  money  in  Court,  153. 

(  7  ) 


Index. 

ANNUITANT— con/»ni/^rf. 

entitled  to  have  deficiency  made  up  out  of  sale  of  corpus,  153. 
should  be  served  on  application  to  re-invest  money  in  Land,  102. 
should  not  appear  unless  affected,  192. 
<See  *•  Bentcharge." 

APPEAL, 

not  allowed  from  verdict  of  jury  assessing  compensation,  85. 
nor  from  verdict  of  High  Court  jury  in  case  of  railways,  444. 
from  order  as  to  hearing  before  High  Court,  444. 

arbitrator  under  Housing  of  the  Working  Classes  Act,  1890... 567, 
571,  572. 

justices,  273,  316. 

jury  under  Admiralty  (Signal  Stations)  Act,  18 15... 685. 

jurj'  under  Defence  Act,  184 2... 7 10. 

judgment  on  special  case  stated  by  arbitrator,  528. 

APPEARANCE, 

if  party  do  not  appear  at  inquiry,  compensation  settled  by  surveyor,  82. 

costs  in  ca^  of  non-appearance,  87. 

penalty  for  non-appearance  of  witness,  80,  81. 

APPLICATION  OF  PURCHASE  MONEY  DEPOSITED, 

may  be  applied  luder  I^ands  Clauses  Acts  or  Settled  Land  Acts,  131, 

136,  142. 
I.  application  under  section  69  of  Lands  Clauses  Act,  131,  1 845. ..136— 
142. 
in  redeeming  land  tax,  131,  137. 
reimbursing  trustees  who  have  redeemed,  137. 
discharging  incumbrance,  131,  137. 
incumbrance  must  affect  land  held  therewith,  137. 

must  be  a  debt  affecting  inheritance,  137. 

may  be  a  mortgage,  137. 

or  a  leai*e,  138. 

or  a  rent,  138. 

or  a  perpetual  tithe  rentcharge,  138. 

ur  a  8tatutory  charge,  138. 
in  purchase  of  other  lands,  132,  138.  , 

lands  may  be  copyholds,  1 38. 

or  copyholds  may  be  enfranchised,  139. 

not  p;nerallv  in  leaseholds,  139. 

not  m  equities  of  redemption,  139. 

in  land  m  Isle  of  Man,  139. 
in  buildings  as  an  investment  in  land,  139. 

only  allowed  in  special  circumstances,  139. 

new  buildings  must  be  put  in  ground,  140. 

building  new  rectories  and  vicarages  allowed,  140. 

farm  buildings,  140. 

not  usually  allowed  for  repairs,  140. 

building  colleges,  140. 

improving  the  water  supply,  141. 

repayment  of  moneys  expended  on  above  purposes,  141. 
in  replacing  buildings  injured,  132,  141. 

substituting  farm  buildings,  142. 

temporary  accommodation  for  hospital,  142, 

almshouses,  142. 

matter  referred  to  chambers  as  to  propriety  of  building,  142. 
IL  application  under  Settled  Land  Acts,  142 — 150. 

special  provision  in  case  of  money  for  land  taken,  142. 

if  land  subject  to  a  settlement,  143. 

settled  means  **  stood  limited  "  in  such  cases,  143. 
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APPLICATION  OF  PURCHASE  MONEY  DEPOSITED— confiViued. 
n.  application  under  Settled  Land  Acts — continued. 
investments  of  capital  money,  143. 

in  improvements  under  Agpcultural  Holding  Act,  144. 

in    cottages    under  Housing  of  the  Workmg    Classes  Acts, 
144,  561. 

in  land  in  England,  144. 

in  paying  off  incumbrances,  143,  145. 

in  redeeming  rentcharges,  145. 

Court  has  a  discretion,  145, 

in  costs  of  purchase,  145. 
improvements  authorised  by  Settled  Land  Acts,  146—150. 

do  not  include  repairs,  147. 

nor  additions  or  alterations  to  buildings,  148. 

unless  for  purpose  of  letting,  147,  148. 

electric  installation,  148. 

erection  of  buildings  in  substitution,  147. 

rebuilding  mansion  house,  147,  148. 
procedure  to  have  improvements  sanctioned,  149. 
reimbursement  for  improvements,  149. 
m.  in  payment  to  parties  becoming  absolutelv  entitled,  132,  144,  150. 
meaning  of  "  becoming  absolutely  entitled,"  150. 

a  waterworks  company  held  to  be  so,  150. 

a  dowress,  150. 

a  person  with  right  of  pre-emption,  150. 

copyholders  and  freeholders  with  rights  of  common,  150. 

among  commoners,  235,  237,  388,  396,  483. 
See  **  Commons." 

mortgagees  in  possession,  150. 

tenant  for  life  not  entitled,  150. 
a  transfer  to  another  fund  in  Court  is  a  payment  out,  150. 
to  trustees  with  power  of  sale,  if  Court  tninks  fit,  151. 
same  rule  to  trustees  of  charitj,  151. 

consent  of  Charity  Commissioners  may  be  necessary,  151. 
to  tenant  in  tail,  on  executing  disentailing  deed,  151. 
to  married  woman,  with  consent  of  husband,  152. 
to  trustees  or  guardian  when  balance  is  small,  164. 
to  pnersons  in  possession,  176. 
application  to  Court  for  payment  out— 

by  summons  if  rights  declared  by  judgment  or  order,  156. 

or  depend  only  on  proof  of  identity  or  death,  156. 

where  amount  does  not  exceed  1,000/.,  156. 
by  petition  if  rij^hts  depend  on  more  than  proof  of  identity,  156. 

if  amount  m  Court  exceeds  1,000/.,  156. 

where  there  are  several  sums,  156,  158. 
proceedings  do  not  abate  on  death  of  applicant,  158. 
summons  or  petition,  form  of,  159. 

title  to,  159,  160. 
evidence  required,  160. 

proof  of  no  incumbrance  necessary,  161. 

of  no  settlement  if  married  woman,  161. 

of  marriage  or  widowhood,  161. 
costs  of,  194. 

of  service  and  appearance,  192. 

See  **  Costs  in  Case  of  Money  Deposited." 
form  of  order  for  application,  163. 
inquirir  as  to  title  before  application  allowed,  163. 
provisional  contract  prior  to  applying  to  Court,  163. 
applications  to  Court  for  investment,  152. 

See  "Investment  of  Moneys  Deposited." 
Oourt  may  allot  part  of  fund  to  tenant  for  life,  165,  166. 

(9) 


Index. 

APPLICATION  OF  PURCHASE  MONEY  BEPOSSTED— continued. 
Court  may  order  payment  aooording  a«  parties  are  interested  in  land,  167» 
how  sum  allotted  when  paid  in  respect  of  land  let  on  lease,  167. 

See  *<  Lease." 
when  paid  for  a  reversion  to  a  lease,  169. 
money  paia  in  because  of  failure  to  make  a  good  titl^ — 
to  DO  invested  or  distributed,  174. 
mortgages  will  be  paid  out  of,  174. 
Court  will  iu(^uire  as  to  interest  of  parties,  175. 
and  distribute  fund  accordingly,  175. 
as  between  mortgagor  and  mortgagee,  175. 
afi  between  dowress  and  heir,  175. 
where  dispute  as  to  interests,  175. 
Crown  cannot  be  made  a  party  to  summons,  176. 
possessor  to  be  deemed  owner,  176. 

unless  actual  dispute  as  to  title,  176. 
must  be  in  possession  as  owner,  177. 
not  as  a  continuing  lessee,  177. 
possessor  may  be  paid  dividends,  178. 
cost  of  applications  to  Court  for  investment,  178,  183. 
of  service  and  a]>pearanoe,  189,  190. 

See  **  Costs  in  Cases  of  Money  Deposited." 
where  companies  sre  amalgamated,  428. 

application  under  Housing  of  Working  Classes  Act,  1890... 569. 
under  Admiralty  (Signal  stations)  Act,  18 15... 688. 
Sewers  Act,  1833.. .693,  694. 
Defence  Acts,  712—716. 
Metropolitan  Paving  Act,  1817...724,  726. 
Light  Railways  Act,  613. 

APPORTIONMENT, 

of  co{)yhold  rents  where  part  taken,  231. 

rights  of  lord  upon,  231. 
of  compensation  among  commoners,  235. 
by  committee,  235. 
by  the  Court.,  236—237. 
by  Board  of  Agriculture,  388,  396,  483. 
See  **  Commons." 
of  rentcharges,  243. 
of  rent  due  under  leases,  245. 

promoters  can  require  apportionment,  246. 
costs  of,  246. 
rights  of  lessor,  246. 
of  income  from  money  in  Court,  153. 
under  Lands  Clauses  Acts  to  be  by  justices,  231,  245. 
Customs  Consolidation  Act,  1853,  by  jurj-,  393. 
Housing  of  Working  Classes  Act,  1890,  by  arbitrator,  541,  566. 
Local  Government  Act,  1894,  when  land  hii^d,  by  arbitrator,  600» 
Admiralty  (Signal  Stations)  Act,  by  jury,  686. 
Sewers  Act,  1883,  by  jury.  692. 
Defence  Acts,  by  jury,  711. 

APPROPRIATE  AND  USE, 
equivalent  to  **  take,"  34,  204. 

ARBITRATION  ACT,  1889, 
construction  of,  513. 
definitions  in,  530. 
application  of,  513,  529. 

not  to  Scotland  or  Ireland,  531. 

to  agreements  to  refer  prior  to  Act,  513,  530. 

to  statutory  arbitration  except  where  inconsistent,  513. 
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ABBITEATION  ACT,    l8S9—contmued. 
application  of — continued, 

to  arbitrations  tinder  Lands  Clauses  Acts,  56,  513. 
for  superfluous  land,  263. 
to  arbitrations  with  Crown,  529 
submission  under — 
definition  of,  513. 
to  be  irrevocable,  513. 

except  by  leave  of  Court,  513,  514. 
to  have  effect  as  an  order  of  Court,  513,  514. 
provisions  to  be  implied  in,  514. 

single  arbitrator  unless  otherwise  stated,  515, 
two  to  appoint  an  umpire,  515. 
time  to  make  award,  515. 
reference  to  umpire,  515. 
time  for  umpire  to  award,  515. 
examination  of  witnesses  and  parties,  516. 
award  to  be  final,  516. 
costs  in  discretion  of  arbitrator,  516. 
appointment  of  arbitrator  under  Lands  Clauses  Act  is  a,  53,  56,  515.. 
appointment  of  arbitrator  by  Court  or  judge,  518. 

on  death,  refusal,  or  incapacity  to  act,  518. 
power  of  arbitrator  or  umpire  to  administer  oaths,  519. 
to  state  award  in  form  of  special  case,  519. 

a  special  case  pending  arbitration,  527. 
to  correct  clerical  eri'ors  in  award,  70,  520. 
removal  of  arbitrator  for  misconduct,  71,  525. 
witnesses,  summoning  of,  521,  527. 
procedure  on,  521. 
forms  of  subpoena,  521,  522. 
witness  in  Li^land  or  Scotland,  521,  527. 

in  prison,  527. 
examining  on  commission,  521. 
time  for  award,  515. 
enlargement  of,  52. 

for  awards  under  Lands  Clauses  Acts,  51,  56,  523. 
under  Public  Health  Act,  1875.. .465,  523. 
effect  of  enlargement,  523. 
for  what  time,  523. 
if  remitted,  524. 
remission  of  award,  523. 
on  what  grounds,  524. 
to  be  stated  as  special  case,  524. 
delay  in  applying  for,  525. 

power  of,  extends  to  Lands  Clauses  Acts,  71,  524. 
to  Public  Health  Act,  1875.. .465,  525. 
setting  aside  award,  525. 

for  misconduct  of  arbitrator,  71,  525. 
what  is  misconduct,  525. 
procedure  on  apj^lications  for,  525. 
time  for  applications  for,  526. 
enforcing  award,  application  for  summons,  526. 
time  for,  526. 

award  under  Lands  Clauses  Acts,  68. 
in  form  of  special  case,  519,  520. 
costs  of,  64,  520. 

under  Public  Health  Act,  1875... 465. 
clerical  errors  in,  69,  520. 
/See'*  Award." 
special  case — 

may  be  stated  during  arbitration,  527. 
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ABBITRATION  ACT,    lSS9—coniifweiI. 
special  caae—wntinued. 

procedure  to  compel  arbitrator  to  state,  524. 

award  in  form  of,  520. 

procedure  to  have  case  tried,  528. 

appeal  from  decision  on,  528. 

costs  of,  528. 
power  to  stay  legal  proceedings,  517. 

time  to  apply  for,  517. 

application  to  Lands  Clauses  Acts,  517. 
master  exercising  powers  under,  529. 
costs  of  orders  unoer,  528. 

of  the  arbitration,  516. 

taxation  of,  607. 
penalty  for  perjury  before  arbitrator,  529. 

tampering  widi  evidence,  529. 
application  of,  to  light  railways,  612. 

ABBITRATION,  PROVISIONS  AS  TO. 
in  Lands  Clauses  Act,  1845.. .49,  53^72. 
in  Railways  Clauses  Act,  1845.. .340. 

when  applicable  to  settling  compensation,  338. 
in  Public  Health  Act,  1875... 462. 

when  applicable  to  settling  compensation,  462,  468. 
in  Allotments  Act,  1887...501,  502. 
in  Arbitration  Act,  1889... 5 13. 
in  Housing  of  Working  Classes  Act,  1890,  Part  L,  540,  542,  564. 

special  powers,  566. 
in  Local  Government  Act,  1894... 598. 

on  hiring  of  land,  600. 
in  Military  Lands  Act,  589. 
in  case  of  compensation  for  mines  under  gas  pipes,  450. 

of  disputes  as  to  betterment,  650. 
in  Land  Draina^  Act,  1861. ..420. 
under  Electric  Lighting  Acts,  490. 
Light  Railways  Act,  612. 

ARBITRATION  UNDER  LANDS  CLAUSES  ACTS, 

Arbitration  Act,  1889,  to  apply  to  arbitrations  under,  54,  56,  513,  529. 
what  cases  of  disputed  compensation  to  be  settled  by,  46,  54. 
when  claim  exceeds  50/.  and  landowner  so  desires,  49. 
landowner  must  give  notice  in  writing,  49. 
form  of  notice,  755. 

must  stete  particulars  and  amount  of  claim,  50. 
parties  may  agree  to  have  comjiensation  settled  by,  54. 
even  if  amount  under  50/.,  48. 
statutory  provisions  may  be  waived,  54. 
but  will  apply  as  far  as  applicable,  54. 
when  absent,  owner  dissatisfied  with  valuation,  109. 
to  decide  if  valuation  sufficient,  109. 
See  •*  Absent  Owner.'* 
when  claim  made  under  section  68...  110, 114. 

land  intersected,  226. 
enfranchisement  of  copyholds,  229. 
valuation  of  righto  over  commons,  233. 
when  mortgage  exceeds  value  of  land,  239,  243. 
value  of  renteharges,  243. 
in  cases  of  omittcwi  interests,  251. 
as  to  value  of  superfluous  land,  263. 
appointment  of  arbitrator,  55.  • 

See  *•  Arbitrator." 
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ARBITRATION  UNDER  LANDS  CLAUSES  ACTS— continued, 
appointment  ia  a  submission  to,  56,  68. 

under  Arbitration  Act,  1889. ..513. 

has  effect  of  an  order  of  Court,  513. 

not  revocable,  56,  513,  514. 

death  of  party  not  a  revocation,  54. 
amount  only  to  be  settled,  not  title  to  compensation,  50. 

cannot  be  stopped  although  title  disputed,  50. 

taking  part  in,  by  promoters  does  not  admit  claim,  56. 

amount  must  be  in  mone}-,  50. 
restraining  arbitration,  55. 

will  not  be  restrained  if  merely  futile,  55. 

if  arbitrator  guill^  of  misconduct  or  unfit  to  aot,  56,  525. 
stating  a  special  case  in,  56,  527. 
award  in  form  of  special  case,  519. 
revocation  of,  56,  492. 

when  arbitrator  going  wrong  in  law,  56. 
appointment  of  umpire,  57. 

See  **  Umpire,"  "  Arbitrator." 
conduct  of,  61. 

summoning  witnesses,  61. 

production  of  documents,  61 . 
jStfe  "  Arbitrator." 
costs  of,  how  to  be  borne,  63. 

may  be  settled  by  arbitrator,  64. 

in  award  or  after,  64. 

under  Arbitration  Act,  1889.. .64,  516. 

may  be  taxed  bv  taxing  master,  64,  516,  606. 
See  *•  Taxation  of  Costs." 

recovery  of,  66. 
>Se<!  "  Costs." 

in  case  of  absent  owner,  109. 
award,  67. 

5ec**  Award." 
failure  of,  compensation  to  be  settled  by  jury,  49,  51. 

ARBITRATOR  UNDER  LANDS  CLAUSES  ACTS, 
appointment  of,  53. 

forms  of,  757,  758. 

is  a  submission  to  arbitration,  53,  56,  513. 
parties  may  concur  to  appoint  a  single  arbitrator,  5i. 

form  of  concurrence,  759. 
if  no  concurrence  notice  of  appointment  to  be  given,  54. 

form  of  notioe,  758. 
objections  to  person  appointed,  55. 

one  arbitrator  to  act  on  failure  of  one  party  to  appoint  54,  57. 
on  death  or  incapacity  of   one,   new   arbitrator  may  be  appointed^ 
57. 

if  new  one  not  appointed,  other  acts  for  both,  57. 

on  death  of  single  arbitrator  proceedings  begin  afresh,  59. 
non-attendance  of  one,  58. 
cases  where  a  single  arbitrator  is  to  award,  60. 

refusal  of  one  of  the  two  to  act,  60. 
umpire  to  be  ap|>ointed  by  arbitrators,  57. 

before  entering  on  matters  referred,  57. 

may  be  done  after  time  to  make  award  has  expired,  oS, 

not  required  if  one  arbitrator  refuses  to  act,  60. 

appointment  must  not  be  by  lot,  58. 

form  of  appointment,  760. 

on  failure  to  appoint  Board  of  Trade  may  do  so,  59,  492. 

form  of  appointment,  761. 
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ABBITRATOB  UNDEE  LANDS  CLAUSES  ACrS-continutd. 
reference  to  umpire  if  arbitrators  differ,  58. 

ehoold  be  referred  by  writing,  60. 

form  of  notice,  762, 

if  time  for  award  expiree,  60. 
powers  of,  61. 

to  call  for  documents,  61. 

to  examine  parties  and  witnesses,  61,  62,  762,  763. 

to  administer  oath  or  affirmation,  61. 

forms  of  oath,  61,  762. 

not  bound  to  examine  upon  oath,  61. 

in  regard  to  conduct  of  arbitration,  62. 

to  postpone  hearing,  62. 

to  state  a  special  case,  56,  527. 
declaration  to  M  made  by,  62. 

before  a  justice  of  any  county,  73. 

entering  on  the  matters  referred,  62. 

provision  as  to  time  of  making  may  be  waived,  62. 
delivery  of  award  by,  67. 
form  of  award,  69,  763. 

.SVe  **  Award." 
may  be  called  as  a  witness  as  to  award,  71. 

'  rule  as  to  evidence  he  may  give,  71. 
misconduct  of,  72,  525. 

»f  **  Arbitration  Act,  1889." 
no  power  to  inquire  as  to  amount  offered  by  promoters,  89. 
estimate  of  compensation  by,  96. 
taxation  of  fees,  607. 

AECHES, 

land  under,  not  superfluous,  256. 
over,  not  superfluous,  255. 

purchaser  of,  may  acquire  a  good  title,  255,  259. 
in  construction  of  railway,  290. 

to  be  made  according  to  plans  unless  alteration  sanctioned,  288,  424. 
for  accommodation  works,  320. 
*b'ce**  Bridge." 

ARRAY, 

no  challenge  allowed  to,  79. 

ARTILLERY  RANGES, 

bye-laws  to  be  made  in  respect  of,  628 
compensation  to  be  made  for  injurious  affection,  629. 

ARTIZANS'  DWELLINGS  ACTS, 

repealed  and  consolidated  by  Housing  of  Working  Classes,  Act,  1890.. 
532. 

ASSESSMENT  OP  COMPENSATION, 

methods  of,  under  Lands  Clauses  Acts,  46. 

the  amount  only  to  be  assessed,  50. 

after  lands  have  been  taken,  110,  113. 

for  injurious  affection  of  land,  110,  113. 

no  second  assessment,  130. 

for  injury  to  mines  from  time  to  time,  337,  361,  363. 

ATTACHMENT, 

of  purchase  money  for  debt  of  landowner,  69. 

See  •'  Garnishee." 
to  recover  further  sum  awarded  by  arbitrator  where  owner  absent,  110. 
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ATTORNEY-GENERAL, 

injunction  at  suit  of,  to  restrain  deviation,  290. 

to  restrain  breach  of  statutory  duty,  309. 
injuries  to  a  road,  310,  312. 
nuisanoes  caused  by  promoters,  490. 
AWA^D, 

time  for  maldn^,  tmder  Lands  Clauses  Acts,  49,  51. 

under  Arbitration  Act,  523. 

may  be  enlarged  to  three  months  by  arbitrators,  51. 

by  umpire,  51. 

or  for  longer  if  parties  consent,  51. 

or  by  order  of  a  court  or  a  judge,  51,  523. 
invalid  if  made  after  time  has  elapsed,  51. 

unless  time  extended  by  judge,  51. 
to  be  delivered  to  promoters,  67. 
declaration  to  be  annexed  to,  62. 
arbitrators  to  have  lien  for  costs  of,  67. 
promoters  to  deliver  copy  of,  to  landowner,  67. 
mandamus  to  compel  promoters  to  take  up,  67. 

return  to,  68. 
claimant  taking  up  award  cannot  recover  costs,  67. 
form  of,  to  be  m  writing,  67. 

not  invalid  for  irregularities,  68. 

clerical  errors  may  oe  corrected,  70. 

should  state  amount  found  under  each  head  of  compensation,  70. 
recite  facts  giving  juiisdiction,  72. 
state  claimant's  mterest  accurately,  72. 

must  not  order  the  promoters  to  pay,  70. 

may  include  costs,  64. 

should  find  amount  only  of  compensation,  70. 

may  be  in  form  of  a  special  cose,  72,  527. 

should  not  direct  accommodation  works  to  be  made,  50. 

or  apportion  the  rent,  50,  245. 
precedents  of,  763,  764. 
setting  aside  or  remitting,  70. 

not  for  irregularities  of  form,  69. 

not  for  wrong  assumption  in  owner's  favour,  at  his  instance,  70. 

for  excess  of  jurisdiction,  71. 

arbitrator  may  be  called  as  a  witness  to  show,  71. 

for  admitted  legal  mistake,  71,  524,  661. 

on  discovery  of  fresh  evidence,  71,  524. 

for  misconduct  of  arbitrator,  71,  524,  525,  661. 

not  stating  case,  71. 

if  bad  on  face,  72. 

I>rocedure  to  set  aside  or  remit,  72,  525. 

time  for  applications  for,  525,  526. 

under  Public  Health  Act,  1875.. .465, 466. 
enforcing  award,  68. 

under  Arbitration  Act,  1889... 68,  526. 

by  action,  68. 

defence  to,  68. 

by  promoters  depositing  amount  and  executing  a  deed  poll,  68,  170, 
173. 

award  final  as  to  amount  until  set  aside,  71. 

not  by  applying  to  have  company  wound  up,  69. 

after  conveyance  by  enforcing  vendor's  lien,  211. 

procedure  as  to,  213. 
under  Housing  of  Working  Classes  Act,  1890,  tmder  Part  I.,  066. 

Part  IL,  555. 
Local  Government  Act,  1894,  in  case  of  hiring  land,  601. 
model  clauses  as  to  betterment,  652. 
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BANK, 

definition  of,  5. 

depodt  in,  if  parties  under  disability,  22,  131,  133. 
if  oimer  refuse  to  convey,  170,  171. 
on  promoters  entering  before  purchase,  205 — 207. 
See  **  Deposit  of  Money  in  Bank." 

BETTEBMENT,. 

general  principles,  643. 

no  provision  in  Lands  Clauses  Acts  as  to,  108. 

in  other  Acts,  108,  109. 

report  of  Lords'  Committee  on,  644. 

model  clauses  as  to,  founded  on  report,  646. 

the  lands  to  be  charged  with,  647,  655. 

the  initial  valuation,  647, 

of  a  tied  public-house,  655. 

assessment  after  completion,  648. 

limitation  of  amount,  649. 

notice  of  assessment,  649. 

objections  to  assessment,  650. 
arbitrator  to  settle  objections,  650. 

procedure  of,  651. 

final  award  by,  652. 

to  be  governed  by  Arbitration  Act,  18S9...655. 

to  have  regard  to  contracts  and  covenants,  654. 
effect  of  charge,  652. 
incidence  of  charge,  652. 
collection  and  redemption  of  charge,  653. 
promoters  may  be  required  to  purchase,  654. 
abandonment  of  charge,  654. 
definition  of  lands,  654. 

BILI., 

costs  of  opposing,  by  tenant  for  life  when  allowed  out  of  fund  in  Court, 
166,  167. 

BOARD  OP  AGBICULTURE, 

money  in  respect  of  commons  may  be  paid  to  account  of,  396. 
may  distribute  and  apply  the  money,  396. 
or  summon  committee  of  commoners,  483. 
may  sanction  taking  of  land  for  land  drainage,  412,  422, 
may  order  redemption  of  tithes  on  land  taken  for  public  purposes,  473. 

BOARD  OF  TRADE, 
definition  of,  281. 

appointment  of  umpire  by,  under  Lands  Clauses  Act,  59,  492. 
surveyor  in  case  of  railways,  442. 
form  of,  773. 
approval  of  sureties  by,  in  case  of  ndlways,  442. 
execution  of  documents  by,  59. 
authentification  of  certificates  of,  320. 
incorporation  of  railway  company  by,  440. 
may  sanction  the  taking  of  additional  land  for  safety,  295. 
alteration  in  railway  works,  319,  424. 
deviation  of  railway,  288. 
works  below  high- water  mark,  297,  370. 
may  make  rules  as  to  level  crossing,  309. 
may  require  a  bridge  instead  of  level  crossing,  309,  425. 
may  make  order  authorising  electric  power  on  railways,  633. 
may  grant  provisional  orders  to  make  piers  and  barbom*8,  366. 
for  electric  lighting  works,  48S. 
to  take  land  for  signal  stations,  509. 
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BOABD  OF  TRADE— con«iwM«(Z. 

power  to  grant  warrant  to  wind  up  railway  company,  882. 
powers  as  to  light  railways,  611,  612. 

bye-laws  for  shooting  ranges,  629. 

BOND, 

on  entry  by  promoters  before  purchase,  205,  209. 
to  carry  interest  at  5  per  cent.,  206. 

form  of,  775. 

if  bond  defective,  210. 

condition  of,  209. 

description  of  land  in,  209. 

with  two  sufficient  sureties,  205,  210. 

performing  condition  of,  215. 

cancellation  of,  216. 
not  required  when  Admiralty  enter,  436. 
no  sureties  required  in  case  of  Postmaster- (General,  478. 
in  case  of  Secretary  for  War,  581. 
cancellation  of  parliamentaiy  bond,  578. 

BOOKS   OF   REFERENCE, 

specify  lands  authorised  to  be  taken,  33. 
iS«e**  Plans." 

BRANCH  RAILWAYS, 

junction  of,  with  other  railway,  326. 

BRIDGES, 

over  and  under  roads,  807,  309. 

construction  of,  bv  railway  company,  309,  310. 

iSe«  "Arches/' 
alteration  of  construction,  424. 
for  accommodation,  227. 
repair  of  county  bridges,  698. 
repairs  of,  by  railway  company,  318. 
instead  of  level  crossing,  425. 

BRIDLEWAYS, 

railways  crossing  on  level,  316. 
fences  and  approaches  to,  317. 

BROOKS, 

included  in  definition  of  streams.  350. 
iSf«e*' Streams." 

BUILDING  PURPOSES, 

no  ri^ht  of  pre-emption  if  superfluous  land  used  for,  260. 
meamng  of,  261. 

BUILDINGS, 

application  of  money  deposited  in,  139. 

in  replacing  buildings  injured,  132,  141. 

under  Settled  Land  Acts,  146. 
when  owner  not  obliged  to  sell  part  of,  219,  224,  567. 

See  "House." 
no  right  of  pre-emption  in  land  built  upon,  260. 

meaning  of  built  upon,  261. 

or  used  for  building  purposes,  260. 
promoters  not  boimd  to  buy  mtersected  land  built  upon,  226. 

may  buy  if  accommodation  works  exceed  value  of,  227. 
removal  of  obstructive  buildings,  648. 

part  of  may  be  taken,  549. 
L.C.  (  17  )  So 
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BUTLDJNQS—cantinwd, 

taking  of,  under  Metropolitan  Paving  Act,  719. 
part  may  be  taken,  720. 

BTJBIAL  GROUNDS.    See  Cemeteries  Claaaes  Act,  1847. 
how  value  to  be  aaoertained,  97. 
erection  of  buildings  on.  98. 
should  be  deeecularised  by  statute,  18. 
disused,  may  be  conveyed  for  open  spaces,  481. 

beneficial  rights  in  to  be  compensated,  481. 
strips  of,  thrown  into  streets.  18,  721. 
takmg  land  for,  under  Burial  Acts,  377,  596. 
application  of  compensation  for,  140. 

income  of  invested  money,  153. 

BUSINESS, 

compensation  for  injury  to,  when  land  taken,  101. 
when  no  land  taken,  121. 
S«"  Goodwill." 

BYE-LAWS, 

as  to  use  of  land  for  militanr  or  naval  purposes,  586,  628. 
compensation  for  injury  under,  587,  629. 


CANAL, 

compensation  for  minerals  under,  336. 
flooaing  of  mines  under,  364. 
constructing  railway  over,  290. 

CAPITAL, 

subscription  of,  condition  precedent  to  compulsory  taking,  26. 

unless  excepted  by  special  Act,  27. 

or  company  already  m  existence,  27. 

or  undertaking  not  to  be  carried  out  by  subscribed  capital,  26. 
evidence  of  subscription,  28. 
non-subscription  not  a  good  return  by  promoters  to  mandamtUf  48 

CASE  STATED  BY  JUSTICES,  53. 

CASH  UNDER  CONTROL  OP   COURT, 

money  deposited  under  Lands  Clauses  Acts  is,  155. 
payment  or  transfer  of,  156. 
m  what  it  may  be  invested,  154. 

CATTLE, 

railway  company  to  make  fences  against,  320,  323. 

CEMETERIES   CLAUSES   ACT,  1847, 
to  be  incorporated  in  special  Acts,  377. 
incorporated  in  Public  Health  f  Interments)  Act,  1879.. .377. 
land  to  be  taken  as  in  Lands  Clauses  Acts,  378. 
full  compensation  to  be  made  for  all  damage,  378,  380. 

to  be  determined  as  in  Lands  Clauses  Acts,  378. 
consecrated  land,  or  land  used  for  burial  not  to  be  disposed  of,  379. 

unconsecrated  may  be  sold  if  cemetery  closed,  379. 
company  may  make  and  widen  roads  to  cemetery  with  consent,  380 

may  build  chapels,  380. 

may  make  sewers  and  drains,  381. 

CENTRAL  LINE  OF  RAILWAY, 

what  is,  290. 

deviation  measured  from,  289,  290. 
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Index, 
certificate, 

of  justices  as  to  subscription  of  capital,  28. 

mistakes  or  omissions  in  plans,  284,  345,  352,  368,  375* 
by  Board  of  Trade,  as  to  necessity  of  entenng  upon  land  for  safety,  295, 
that  additional  land  required  for  safety,  295. 
allowing  deviations,  295. 

alterations  in  construction  of  railway,  424. 
incorporating  railway  company,  440. 
that  lands  required  for  defence  of  realm,  711. 

CEETIOBAEI, 

to  quash  order  because  of  interest  of  justice,  7. 

of  interest  of  sheriff,  76.   . 
to  set  aside  verdict  of  jury  for  want  of  jurisdiction,  84,  272. 
does  not  lie  for  irregularity  in  proceedings,  85. 

or  want  of  form,  85,  272. 
if  inquisition  ^ood  on  the  face,  85. 
time  for  applying  for,  86. 
as  to  taxation  of  costs,  607. 

CHALLENGE, 

parties  allowed  to  challenge  jurors,  79. 

cannot  raise  objection  afterwai^,  79. 
grounds  of,  79. 
may  not  challenge  the  array,  79. 

CHARGE, 

application  of  money  in  Court  to  pay  off,  131,  138,  143. 
purchase  of  land  for,  23. 
iSec**Rentcharge." 
incurred  on  conveyance,  200. 
for  betterment,  652. 

CHARITY, 

sale  of  lands  belonging  to,  20. 

money  in  Court  belonging  to,  how  applied,  142. 

may  be  paid  out  to  trustees,  151. 

application  of  Settled  Land  Acts  to,  143. 

when  consent  of  Charity  Commissioners  required,  21,  151. 
not  required  for  re-investment,  158. 

order  for  payment  of  dividends  to  trustees,  162. 

costs  in  cases  of  re-investment,  185. 

transfer  to  official  trustee,  service  in  case  of,  193. 

CHURCH, 

commissioners  may  acquire  site  for  building,  689. 

certain  powers  obsolete,  689. 

powers  of  sale  by  incapacitated  persons  for,  689. 
redemption  of  tithes  on  land  taken  for,  472. 
money  in  Court  for  ^lebe  not  applicable  to  repair  church,  141. 

See  **  Ecclesiastical  Property." 
compensation  for  church,  98. 

churchyard,  97. 

See  **  Burial  Ground." 

CLAIM, 

when  land  required,  notice  to  treat  to  demand  particulars  of,  28. 
landowner  not  bound  to  supply  particulars,  40,  45. 
unless  he  desires  arbitration,  45,  49,  50. 
if  no  claim  assessment  to  be  by  jury,  49. 
See  "  Particulars  of  Estate.^' 
of  yearly  tenant  to  be  assessed  by  justices,  246. 
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CLAIM — continued, 

when  land  has  been  taken  or  injurioasljr  affected,  110. 

olaim  under  50/.  to  be  asaesaed  by  justioee,  48,  110,  114. 
]  above  50/.  by  jury  or  arbi^tor,  110. 

claimant  must  state  amount  claimed,  110,  114, 

time  to  make,  114. 

if  not  assessed  owner  may  sue  for  amount  daimed,  111,  115. 

forms  of  claim,  751,  755. 

costs  if  claim  bad,  115. 
under  Part  L  of  the  Housing  of  the  Working  Classes  Act,  1890... 565. 

CLAY, 

when  a  mineral,  329,  330. 
surface  working  of,  329. 
See  **  Mines." 

CLERK  OP  THE  PEACE, 
definition  of,  4. 

substitution  of  clerks  of  county  council,  285. 
verdict  and  judgment  of  jur^  to  be  deposited  with,  83. 
special  Act  to  be  deposited  with,  275. 

to  permit  inspection  and  making  of  copies,  275. 
See  **  Access  to  Special  Aci^* 

COAL, 

meaning  of  mines  of,  328. 
compensation  for,  331,  337. 
See  **  Mines  and  Minerals." 

COAST, 

access  to,  compensation  for  injury  to,  125. 
blocking  pubhc  right  of  way  to,  368. 
making  communication  to,  228. 
rifle  and  artillery  ranges  near,  628. 

COAST  GUAED  STATIONS, 

lands  for,  vested  in  Admiralty,  399. 
Admiralty  may  purchase  and  take  lands  for,  399,  400. 
provisions  of  Customs  Consolidation  Act,  1853,  to  apply,  390,  4  GO. 
officers  may  be  put  in  possession  by  justices,  391. 
6'ee**  Customs." 

COLLATERAL  PURPOSES, 
land  cannot  be  taken  for,  30. 
what  are,  31. 

purposes  in  excess  of  powers  are,  32,  33. 
accommodation  works  are  not,  32,  291,  321. 
powers  of  bodies  acting  for  public  benefit  construed  widely,  32. 

COLLEGES, 

laying  out  money  deposited  in  building,  141,  157,  158. 

COMMISSIONERS, 

of  Works  are  a  corporation,  474. 

power  to  purchase  land,  390,  475. 

may  take  land  for  Customs,  391,  475. 
of  Sewers,  405,  406,  691. 

Ste  **  Land  Drainage." 
Tithe,  now  Board  of  Agriculture,  473. 
Inclosure,  now  Board  of  Agriculture,  396. 
of  Woods,  withdrawing  notice  to  treat,  42. 
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COMMON  PASTUBE, 

land  may  be  acquired  for  as  for  allotments,  504,  599. 

COMMONS, 

rights  in  the  soil  to  be  acquired  from  lord  or  other  person  entitled,  232, 

allotment  of  waste  to  cut  tuiTes,  232,  236. 

compensation  may  be  determined  by  agreement,  232. 

or  as  in  other  cases  of  disputed  compensation,  236. 
lord  to  convey  on  tender  or  deposit  of  purchase  money,  232. 

in  default  promoters  may  acquire  by  executing  a  deed  poU,  233. 

conveyance  to  be  subject  to  commonable  rights,  233. 
commoners'  rights  of  common  or  in  soil  to  be  acquired,  232. 
promoters  by  notices  to  summon  meeting  of  commoners,  234. 

who  may  attend,  234. 

meeting  may  appoint  committee,  234. 
committee  may  agree  as  to  price  for  common  rights,  233,  234. 

amount  may  be  agreed  otherwise,  234. 

if  dispute,  amount  to  be  settled  as  in  other  cases,  236. 

committee  may  receive  amount,  235. 

or  amount  may  be  deposited,  237. 
promoters  on  payment  may  by  deed  poll  vest  lands  in  themselves, 

discharged  from  rights,  237. 
if  no  committee  or  agreement,  compensation  to  be  settled  by  surveyor 
appointed  by  justices,  236. 

amount  so  determined  to  be  deposited,  236. 
distribution  of  compensation  among  commoners,  235,  388,  397,  483. 
committee  may  apportion,  according  to  interest  of  persons,  235. 

may  ap^ly  to  Court  to  determine  interests,  235. 

application  by  commoner  to  Court,  235,  236,  397. 

tenants  of  copyholders  not  entitled,  150,  235. 

persons  having  rights  may  be  absolutely  entitled  to  share,  150,  235. 

but  usually  only  to  dividends,  fund  bein^  treated  as  a  trust,  235. 
where  fund  in  Court,  Court  apportions  according  to  interest,  236,  237. 

successful  applicants  to  Court  entitled  to  costs,  236. 
committee  unable  to  apportion,  may  apply  to  Board  of  Agriculture, 
388,  483. 

three  persons  interested  may  also  apply,  484. 
Board  to  summon  meeting  of  commoners,  388,  396,  484. 
meeting  may  decide  to  have  money  apportioned,  396. 

if  so,  money  to  be  paid  into  bank,  396. 

interests  to  be  ascertained  by  Board  of  Agriculture,  396. 

inquiry  as  to  by,  397. 

costs  of  inquiry,  398. 

award  to  be  final,  397. 

payment  to  parties  with  limited  interests,  398. 

where  imder  20^,  398. 
meeting  may  decide  money  to  be  invested,  388. 

to  appomt  trustees,  388. 

tO'  apply  interest  as  Board  approve,  388. 

costs  of,  389. 
meeting  may  decide  by  majority  to  apply  the  money,  484. 

in  improvement  or  protection  of  remainder  of  common,  484. 

in  purchase  of  additional  land  for  common,  484. 

in  purchase  of  land  for  recreation  ground,  484. 

Erevious  applications  may  be  confirmed,  485. 
ind  for  common  to  be  vested  in  trustees,  484. 
trustees  appointed  by  meeting  with  consent  of  Board,  485. 
notices  as  to  meeting,  485. 

land  for  recreation  to  be  vested  in  local  authority,  485. 
copies  of  order»  by  Board  to  be  kept,  486. 
taldng  materials  from,  to  repair  highways,  699. 
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COMMONS— con^iijMcrf. 

power  to  eztmguiBh  rights  of,  for  military  purpoees,  707. 
regulation  of,  by  scheme,  624. 

powers  of  district  council,  624. 
compensation  for  injury  by  scheme  for  improving,  625. 
restrictions  on  taking  or  inclosing,  6,  234,  627. 

in  case  of  light  railways,  614. 

COMMUNICATIONS, 

to  be  made  between  intersected  land,  226,  320,  322. 

if  land  of  less  value  than  cost  of,  promoters  may  purchase,  227. 

question  may  be  settled  as  in  other  cases,  227. 
with  seashore  to  be  made,  228. 
promoters  to  determine  manner  of  making,  320. 
land  may  be  taken  to  make,  321, 
of  private  branch  railways,  326. 

COMPANIES  CliAUSES  ACT,  1845, 

power  of  directors  to  contract  under,  12. 

to  execute  documents,  40. 
service  of  notices  on  companies  under,  269. 

COMPENSATION, 

clauses  relating  to,  by  agreement,  11 — 26. 

by  parties  under  disability,  21. 
for  destruction  of  easements,  28,  129,  544. 
time  for  estimating  is  date  of  delivery  of  notice  to  treat,  36. 
different  methods  for  determining,  46. 

by  justices,  48,  52. 

by  arbitration,  49,  54. 

by  jury,  73. 

by  special  jury,  91. 

by  jury  of  High  Court  in  case  of  railways,  443. 

by  surveyors,  94. 

by  high  bailiff  of  Westminster,  447. 
determination  of  when  assessing  tribunal  has  ceased  to  exist,  368. 
princinles  of,  when  land  taken,  96. 

when  no  land  taken,  115. 

under  Housing  of  the  Working  Qasses  Act,  1890...542,  554,  559. 
Local  Government  Act,  1894...597,  598,  600. 
Thames  Biver  Prevention  of  Floods  Acts,  1879... 741. 
procedure  to  obtain,  when  lands  have  been  taken  or  injuriously  affected, 

110. 
for  copyhold  lands,  228. 
for  common  or  waste  lauds,  232 — 237. 
for  land  subject  to  rentcharges,  242^245. 

to  mortgages,  237—243. 

to  leases,  245—249. 
in  case  of  absent  owner,  94. 
assessment  settles  amount  of,  only,  oO. 

legal  right  to,  may  be  determined  by  action  to  recover,  50,  68. 
deposit  of  131. 

for  injury  to  mines,  328,  360. 
for  the  value  of  streams,  350,  356. 
for  interests  omitted  to  be  purchased,  251. 
for  construction  of  railway,  282,  291. 
for  prior  interests  when  land  sold  by  Admiralty,  4c5. 
for  temporary  occupation  of  lands,  299,  305. 
in  lieu  of  acoommoaation  works,  321,  323. 
for  injuries  caused  by  making  of  gasworks,  449. 

to  mines  under  gas  pipes,  450. 
for  damage  under  Public  Health  Act,  1875... 467. 

where  sum  xmder  20/.,  466,  470. 
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COMPENSATION— am<jntt«f. 

for  injuries  caused  in  laying  sewers,  469,  494. 

for  land  drainage,  408,  421,  691. 

for  beneficial  interest  in  open  space,  481. 

under  Light  Bailway  Acts,  612. 

for  damage  caused  by  electric  lighting  works,  488. 

by  construction  of  telegraphs,  692. 
for  purchaser  hiring  land  for  purposes  of  parish  council,  598,  600. 

for  purposes  of  Admiralty,  684. 
for  injury  due  to  military  manoeuvres,  622. 
for  damage  under  Defence  Acts,  706,  709. 
for  taking  materials  for  highways,  700. 
when  undertaking  abandoned,  384,  576. 
recoveiy  of,  14,  68,  86,  211. 
when  time  for  construction  of  railway  is  extended^  427. 

COMPENSATION  WATER, 
meaning  of,  351. 
effect  of  provision  as  to,  351. 
report  of  case  as  to,  672. 

COMPLETION, 

of  agreement  to  purchase  land,  time  for,  13. 

COMPULSOJiY  HIEING  OF  LAND, 
for  allotments,  599. 
by  Admiralty  for  signal  stations,  684,  687. 

COMPULSORY  PURCHASE  OR  TAKING, 
clauses  in  respect  of,  26. 
sub^ription  of  capital  prior  to,  26. 
serving  notice  to  treat  may  not  be,  27,  578. 

is  an  exercise  of  the  power,  253. 
when  undertaking  cannot  be  carried  out,  28. 
notice  to  treat,  28. 

;Sce**  Notice  to  Treat." 
conditions  necessary  to,  30. 

land  must  be  authorised  to  be  taken,  33. 

land  must  be,  for  purposes  of  undertaking,  30. 

not  for  collateral  purposes,  30. 
meaning  of  ''taking,"  34,  113. 
procedure  when  lands  have  been  taken,  110,  112. 

taking,  when  owner  refuses  to  conveyor  to  make  out  a  good  title,  170, 171. 
entry  on  lands  by  promoters,  203,  205. 
additional  percentage  for,  97. 
of  houses  of  working  classes,  636. 

conditions  as  to,  640. 
time  for  exercise  of  power  of,  249.  ^ 

three  years  if  not  prescribed,  249,  250. 

service  of  notice  to  treat  sufficient  within  the  time,  250. 

how  calculated,  Ixxxviii. 

entry  may  be  made  before  time  limited  for  completion,  250. 

assessment  may  be  made  after  time  ela;p8ed,  250. 

effect  of  agreement  to  take  land  if  required,  250. 
of  mines,  328,  330. 

additional  compensation  if  time  extended  in  case  of  railways,  427. 
of  lands  for  purposes  of  markets  and  fairs,  344. 
waterworks,  349. 
railways,  282,  295. 

for  temporary  purposes,  299. 
for  electric  works  for  railways,  634. 
harbours,  docks,  and  piers,  367. 
towns  improvements,  375. 
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COMPULSOEY  PUBCHASB  OE  TAKCSQ-'^xnitmued. 
of  lands  for  purpoaee  of  cemeteries,  378. 

land  drainage,  410,  422,  691. 

schools,  451.    • 

churches,  689. 

Public  Health  Act,  1875... 457. 

county  councils,  511. 

for  volunteer  ran^,  580. 
for  isolation  hospitals,  594. 
for  reception  of  diseased  animals,  603. 
parish  councils,  595. 

of  allotments,  500,  596. 
district  councils,  457,  496. 

for  widening  highways,  701. 
housing  of  working  classes,  540,  548,  551,  558. 
lighthouses,  605. 
lieht  railways,  611. 
Lloyd's,  for  signal  stations,  507. 
Admiralty,  400,  404,  431,  609. 
for  coast  guard  stations,  400. 
for  signal  stations,  684. 
War  Office,  403,  581. 

for  ranges  and  barracks,  580. 
for  defence  of  realm,  706. 
Customs  buildings,  390,  475. 
prisons,  498. 
Tost  Office,  477,  591. 
improvements  in  London,  718. 
CONSENT,  » 

to  enter  upon  lands,  204. 
cannot  be  revoked,  204. 
may  be  given  by  conduct,  204. 
entry  without,  promoters  trespassers,  203. 

CONSTEUCnON, 

of  Lands  Clauses  Acts,  3. 

of  the  heading  to  the  sections,  10. 

with  the  special  Act,  3. 
of  ambiguity  in  special  Act,  32. 

if  undertaking  for  profit,  against  promoters,  32. 

liberal  construction,  if  for  public  good,  32. 
of  agreements  to  purchase  land,  13. 
of  Railways  Clauses  Consolidation  Act,  1845... 279. 

CONTEACT, 

how  promoters  may  enter  into,  11. 

See  ** •Agreement" 
specific  performance  of,  14. 
with  promoters  binding  railway  company,  441. 

CONVEESION, 

money  in  Court  for  lands  of  person  under  disability  becomes  realty,  136, 
is  unconverted  in  other  cases,  136,  176. 
accumulations  of  interest  may  be  personalty,  136. 

CONVEYANCE  OF  LAND, 

statutory  forms  of,  to  promoters,  199. 

effect  of,  199. 
by  personal  representative  on  death  of  vendor,  200. 
costs  of,  200. 

to  be  borne  by  promoters,  200. 

scale  fee  not  applicable  to  vendor's  costs,  200. 

nor  to  purchase  of  easements,  200. 
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CONVEYANCE  OF  LAND— cow<i7iM<?d. 

ooets  of  purchase  when  persons  under  disability,  181. 
apportioning  rents  not  included,  200.  " 
or  of  collateral  a^eement,  201. 
include  preparation  of  map,  200. 

of  deducing  and  verifying  title,  201. 

of  taking  out  letters  of  aaministration,  201 . 

of  conveyancing  counsel,  201. 

of  registering  title,  201. 

execution  of  deed  poll  does  pot  exonerate  promoters,  201. 

not  allowed  if  not  given  in  Act,  ^Q'L 

costs  may  be  taxed,  202. 

costs  of  taxation,  202. 

reviewing  taxation,  202. 

obtaining  order  for  taxation,  202. 

recovery  of,  when  taxed,  203. 
costs  when  land  purchased  as  a  re-investment,  184. 

iSec  **  Costs  in  Cases  of  Money  Deposited." 
will  be  directed  when  contract  complete,  14,  69. 
by  parties  under  disability,  17,  170. 

procedure  if  parties  refuse,  or  cannot  deduce  title,  170,  171. 
conveyance  of  copyholds  to  be  enrolled,  228. 

effect  of  non-enrolment,  229. 

belonging  to  a  married  woman,  21. 
oonve^^ce  by  promoters,  264. 

effect  of  word  *'  grant"  in,  264. 

scheduled  forms,  276. 
does  not  confer  right  to  have  road  constructed,  455. 
under  Housing  of  Working  Classes  Act,  1890,  under  Part  I.,  abstract  of 
title  to  oe  furnished,  566. 

receipt  of  purchase  money  to  have  effect  of,  568. 

under  Part  II.,  555. 
form  of,  under  Sewers  Act,  1833.. .691,  697. 

imder  Defence  Acts,  704. 
not  to  include  mines  in  case  of  railways  unless  expressly  mentioned,  328. 

in  case  of  waterworks,  358. 

sanitary  works,  493. 
of  lands  under  Customs  Consolidation  Act,  1853... 395. 

COPY, 

of  award  to  be  furnished  to  landowner,  67. 
of  verdict  of  jury  to  be  obtained,  83. 
is  jfood  evidence  of  verdict,  87. 
of  special  Act  to  be  kept  and  deposited,  275,  372. 

COPYHOLDS, 

conveyance  of,  by  tenants  to  be  enrolled,  228. 

by  persons  under  disability,  25. 
sale  by  tenant  does  not  affect  right  of  lord,  229. 
until  enrolment  tenant  is  a  trustee,  229. 
fee  on  surrender,  but  not  on  admittance,  to  be  paid,  229. 
no  fine  on  admittance  payable,  229. 
must  be  enfranchised  widiin  a  certain  time,  229. 

persons  tmder  disability  may  enfmnchise,  21. 

compensation  for  enfranchisement  to  be  settied  as  in  other  cases  of 
disputed  compensation,  229. 

application  of  Copyhold  Act,  230. 

compensation,  how  to  be  estimated,  230. 

date  at  which  compensation  to  be  estimated,  230. 

not  to  include  fine  on  admittance  or  for  surrender,  230. 
lord  may  compel  promoters  to  procure  enfranchisement,  230. 

promoters  must  take  steps  to  do  so  within  time  limited,  229. 

(  25  ) 


Index. 

COPYHOLDS— con<iiitt«f. 

tmtil  enfranchiflement  lord  entitled  to  fines  and  heriotB,  229. 

to  be  calculated  on  improTed  value,  229. 
lord  to  enfranchise  on  tender  or  deposit  of  compensation,  230. 

on  failure,  promoters  may  deposit  amount  and  execute  a  deed  poll, 
231. 
riffht  of  promoters  to  production  of  Court  rolls,  231. 
where  part  taken,  rent  to  be  apportioned  by  justices,  231. 
conveyance  of,  belonging  to  a  married  woman,  21. 
application  of  moneys  in  Court  in  purchase  of  1 39. 
owners  of,  absolutely  entitled  to  money  in  Court,  150. 

OOEONEE, 

warrant  to  summon  jury  to  ^  to,  if  sheriff  interested,  74. 
provisionB  applicable  to  sherifE  to  apply  to,  77. 

OOEPORATIONS, 

municipal,  may  sell  land  to  promoters,  17. 

for  extraordinary  purposes,  with  consent  of  Local  Government 
Board,  17,  26. 
statutory,  may  sell  if  sale  expressly  authorised,  18. 

ecclesiastical,  oy  agreement  if  sanctioned  by  faculty,  18.  | 

service  of  notice  on,  44. 

on  sale,  money  payable  into  bank,  131.  < 

doubtful  if  coiporation  incorporated  by  statute,  132.  { 

may  sell  land  to  Admiralty  for  signal  stations,  684. 

for  widening  highways,  702.  | 

for  purposes  of  defence,  704,  705. 
under  Metropolitain  Paving  Act,  1817. ..721. 

COSTS, 

of  agreements  for  purchase  of  land,  12. 
of  settling  compensation  by  justices,  52. 
amount  of,  to  be  settled  by  justices,  52. 
**full  compensation"  includes  such  costs,  53. 
of  arbitration  under  Lands  Clauses  Acts — 

to  be  paid  by  promoters  if  amount  greater  than  sum  offered,  63. 

if  less,  each  party  pays  his  own,  63. 
offer  must  be  plam  and  unconditional,  65. 

time  for  making  offer,  66, 

making  a  second  offer,  66. 
includes  all  incidental  costs,  63. 

not  of  preliminary  negotiation,  63. 
taxation  of,  63. 

See  **  Taxation  of  Costs." 
of  special  case,  when  costs  of  arbitration,  64,  520,  528. 
caused  by  death  of  umpire,  64. 
recovery  of,  by  action,  66. 

before  taxation,  66. 

before  titie  made  out,  66,  443,  606. 

imder  section  68... 66,  67. 

not  by  lien,  66. 

nor  distress,  67. 

in  some  cases  by  mandumtis,  66. 
arbitrators*  b'en  on  award  for,  67. 
taxation  of  arbitrators'  costs,  64,  606. 
of  solicitor's  charges  in  prepaiing  award,  65,  607. 
of  arbitrations  imder  Arbitration  Act,  64,  516. 
may  be  settied  in  award,  516. 
may  include  arbitrators*  charges,  516. 
taxation  of  arbitrators*  charges,  516,  607. 
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(X)&SiS— continued. 

of  arbitrations  under  Solicitors  Acts,  64,  65,  607. 

Public  Health  Act,  1875.. .465. 
of  proceedings  before  sheriff  and  jurj',  87. 

to  be  paid  by  promoters  if  amount  greater  than  sum  offered,  87. 

time  for  offer,  88 . 

withdrawal  of  offer,  Ixxxviii. 

if  claim  made  under  section  68... 88. 

taxation  of,  89,  606. 

See  "  Taxation  of  Costs." 

payment  of,  90. 

recoveiy  of,  91. 
of  absent  owner,  of  valuation  by  surveyors,  96. 

of  subsequent  arbitration,  1 10. 
of  false  claim  for  injurious  affection,  66,  67. 

to  land,  where  owner  bmui  JUle  believes  he  has  a  good  title,  66. 
in  relation  to  money  deposited,  178. 

See  **  Costs  in  Cases  of  Money  Deposited." 
when  payable  out  of  fund  in  Court,  166. 
of  conveyances,  200. 

See  **  Conveyances." 
payment  of,  not  necessary  to  fulfilment  of  bond  on  entry,  215. 
of  obtaining  possession,  219. 

of  inquisition  as  to  communications  between  intersected  land,  228. 
of  apportioning  rent,  246. 

of  assessments  of  interests  omitted  to  be  purchased,  253. 
of  arbitration  to  settle  price  of  superfluous  land,  263. 
of  actions  where  amends  have  been  tendered,  269,  343. 
full  costs  mean  costs  as  between  solicitor  and  client,  253. 
not  recoverable  as  compensation,  468. 
of  applying  money  paid  for  commons,  388,  398. 
of  inquiries  as  to  schemes  for  land  drainage,  412. 

of  adjoining  owner,  422. 
of  inquiries  by  Education  Department  as  to  land  for  schools,  453. 
of  assessments  under  Housing  of  the  Working  Classes  Act,  1890,  under 
Part  I.,  556. 

under  Part  II.,  573. 
of  inquiries  under  Local  Government  Act,  1894... 599. 
of  assessments  under  Sewers  Act,  1833... 692. 
Highway  Act,  1835. ..702. 
Metropolitan  Paving  Act,  1 8 1 7 ...  723. 
Light  Eailways  Act,  612,  615. 
security  for  costs  under  Defence  Act,  1842...711. 

(X)STS  IN  OASES  OF  MONEY  DEPOSITED, 

Court  may  order,  to  be  paid  by  promoters,  178—199. 

whether  deposited  as  purchase  money  or  security,  178,  179. 
now,  whether  Lands  Clauses  Act  is  incorporated  or  not,  179» 

unless  special  provision  in  special  Act,  179. 
under  Metropolitan  Paving  Act,  179,  723. 
but  not  costs  occasioned  by  adverse  litigation,  197. 
inquiry  for  purposes  of  distribution  is  not  adverse  litigation,  197» 
except  owner  wilfully  refuses  to  convey,  178,  180. 

refusal  must  be  without  reason,  180. 

reason  may  be  bad  if  hand  fide,  180. 

not  paying  off  incumbrance  not  refusal,  180. 

because  costs  not  paid  is  a  refusal,  180. 
except  owner  neglects  to  make  out  a  good  title,  181. 
costs  not  to  be  paid  out  of  any  particular  fund,  181. 
costs  of  the  purchase  and  taking  of  lands  payable  by  promoters — 
not  those  otherwise  provideid  for,  181. 
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COSTS  IN  OASES  OF  MONEY  DEPOSITED— awtinuw/. 

oostB  of  the  purchase  and  taking  of  lands  payable  by  promoters— «(»t. 
where  applications  to  Court  necessary,  182. 

on  side  fA  lunatic's  land,  182. 

land  subject  to  administration  suit,  182. 
where  entry  before  purchase  money  determined,  182. 

costs  of  agreement  as  to  price,  182. 

where  company  afterwards  abandon,  182. 
oosta  of  interim  investment  payable  by  promoters — 

investment  on  moi-tgage  regarded  as  interim,  178,  184. 

include  broker's  commission,  183. 

costs  of  interim  re-investment,  183. 

under  Metropolitan  Paving  Act,  726. 
oosta  of  re-investment  in  other  lands  payable  by  promoters — 
although  person  absolutely  entitled,  184* 
as  to  wnat  costs  are  payable,  184,  185. 

not  fines  for  admission  to  copyholds,  185. 

nor  if  purchase  not  approved  by  Court,  185. 

if  approved,  but  purchase  not  completed,  185 

if  fund  re-invested  in  portions,  1 86. 
purchaser's  solicitor  may  cnarge  scale  fee,  186. 
when  money  invested  with  other  money  in  Court,  186. 

how  apportioned  between  promoters  and  owner,  186. 
apportionment  between  several  bodies  of  promoters,  198. 

application  should  be  by  one  summons,  198. 

costs  are  paid  equally,  stamp  rateably,  198. 

surveyor's  fee  may  be  included  and  divided  eqiiaUy,  198. 

if  great  inequality  in  amounts,  198. 

apportionment  according  to  scale,  198. 

if  sum  under  1,000/.,  costs  of  summons  only  payable,  198. 
where  some  of  the  companies  have  amalgamated,  199. 

amalgamated  company  to  be  treated  as  one,  199,  428. 

in  case  of  undertaking  leased,  199. 
of  redeeming  land  tax,  187. 
of  dischar^g  incumbrances,  187. 
of  purchasmg  surrender  of  lease,  187. 
of  applications  as  to  buildings,  187. 

architects'  and  surveyors'  fees  not  payable,  187. 

except  of  certificate  of  completion,  188. 

if  bmldin^  in  substitution,  188. 
costs  of  obtainmg  the  proper  orders,  178,  188. 

promoters  only  pay  necessary  costs,  188. 

order  as  to  payment  and  taxation,  189. 
costs  caused  by  litigation  between  claimants,  197. 
service  and  appearance- 
promoters  only  pay  costs  of  service  when  proper,  190. 

of  appearance  when  necessary,  190. 
rules  of  Supreme  Court  as  to,  189. 
tender  of  costs  on  service,  1H9. 
cost  of  affidavit  of  service,  190. 
serving  official  solicitor,  190. 
,         on  applications  to  purchase  land,  190. 

for  interim  investment,  190. 

remaindermen  and  incumbrancers  not  to  be  served,  190,  191. 

company  to  be  served  or  made  a  party,  191. 
where  money  to  be  laid  out  in  land,  191. 

vendor  not  to  be  served,  191. 

nor  remaindermen  in  ordinary  cases,  191. 

parties  to  administration  suit,  191. 

mcumbrancers  served,  but  not  to  appear,  192. 
where  inciunbrances  to  be  discharged,  192. 
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COSTS  m  OASES  OF  MONEY  DEPOSITED— con<i/»w«rf. 
service  and  appearance — continued, 

when  money  to  be  laid  out  in  improvements,  192. 

remaindermen  to  be  served,  192. 
on  applications  for  payments  out,  192. 

parties  interested  should  be  served,  192. 
should  not  appear  to  concur,  193. 
on  payment  out  of  a  shai-e  in  the  fund,  193. 
on  applications  for  transfer  of  fund,  193. 
to  official  trustee  of  charities,  193. 
to  credit  of  an  action,  193. 

when  name  of  promoters  omitted  from  account,  194. 
costs  of  obtaining  orders  for  dividends,  194. 
include  costs  of  power  of  attorney,  194. 
new  anplication  oecause  of  omission  in  order,  194. 
costs  of  orders  for  payment  of  principal,  194. 
part  may  be  invested,  195. 
mdude  costs  of  disentailing  assurance,  195. 
of  selling  corpus  periodicaUy,  195. 
of  power  of  attorney,  195. 
of  imsuccessful  applications,  195,  196. 
of  proceedings  to  acquire  good  title,  195. 
of  transfer  to  another  fund,  196. 
costs  of  second  hearing  and  appeal,  196. 

due  to  subsequent  dealing  with  property,  196. 

certain  oi  such  costs  now  payable  by  promoters,  196. 
under  Defence  Act,  payment  in  lieu  of,  713. 
Metropolitan  Faving  Act,  1817. ..726. 
Sewers  Act,  695. 

COUNSEL, 

fees  in  light  railway  arbitrations,  611,  617. 

appearance  in  arbitrations  under  Local  Gbvemment  Act,  1894... 598. 

COUNTEE-NOTICE, 

may  be  served  by  owner  when  promoters  require  part  of  a  house  or 

manufactory,  42,  225. 
promoters  may  accept  it,  or  abandon  notice  to  treat,  42,  225. 
some  act  necessary  to  show  abandonment  or  acceptance,  43. 
if  invalid,  it  may  be  disregarded,  43,  226. 

does  not  affect  tmie  for  proceeding  to  have  compensation  assessed,  45. 
form  of  counter-notice,  225,  776. 
no  special  form  necessary,  225. 
verbal,  may  be  sufficient,  225. 
need  not  state  whether  house  or  manufactory,  226. 
See  •*  House." 
time  for,  should  not  be  indefinitely  delayed,  220. 

advisable  to  send  within  twenty-one  days,  225. 
enforcing  counter-notice,  226. 

by  injunction  and  declaration,  226. 
inquiry  as  to  title  ordered,  226. 
should  oe  sent  by  company  on  receipt  of  mineowner*s  notice  of  intention 
to  work  mines,  333. 

COUNTY  COUNCIL, 

a  body  corporate  with  power  to  hold  land,  512. 
may  purcmise  and  take  land  for  purposes  of  Act,  511. 
for  isolation  hospital,  594. 
for  disposal  of  diseased  animals,  603,  604. 
for  volunteer  rifle  ranges,  580. 
to  ezerdse  compulsory  powers,  pi*ovisional  order  usually  required,  511. 
provisions  of  Public  Health  Act,  1875,  to  apply,  51 1 
See  "District  Council.'* 
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OOUNTY  COTTSClL—rontinutd. 

powers  under  HouBine;  Acts,  d33,  599,  631. 
may  make  order  to  take  or  hire  land  for  allotments,  501,  596. 
See  **  Allotments,*'  **  Parish  Council." 

COVENANTS, 

lessee  released  from,  when  land  taken,  100. 
value  of,  to  lessor  a  subject  of  compensation,  100. 
not  to  assign,  no  licence  required,  21. 

even  when  land  required  temporarily,  21. 
that  lessor  may  resume  possession,  effect  of,  39. 
promoters  cannot  withhold  approval  under,  to  save  compensation,  39. 
oy  lessee,  not  affected  as  to  remainder  when  part  of  land  taken,  245. 

lessee  released  when  whole  land  taken,  21. 
breach  of  covenant  affords  ground  for  compensation,  118,  126. 

also  rendering  performance  of  covenant  impossible,  127. 
company  may  require,  on  selling  superfluous  lands,  258. 

Dut  only  as  to  user  of  land,  258. 
on  sale  of  superfluous  lands,  restrictive  covenants  revive,  259. 
covenant  to  buy  back  land  gives  interest  in  land,  258. 
impUed  by  **  grant "  in  conveyance  by  promoters,  264. 

CURTILAGE, 

part  of  a  house,  222. 
5ee**  House." 

CUSTOMS, 

land  for  service  of,  vested  in  oommissioDers  of  works,  390,  474. 
commissioners  empowered  to  acquire  other  lands  for,  475. 
Lands  Clauses  Acts  incorporated  for  voluntary  purchases,  475. 
compulsory  powers  contained  in  Customs  Consolidation  Act,  1853...391, 
475. 

commissioners  empowered  to  mark  out  land,  390. 

^;ardens  and  grounds  near  houses  exempted,  392 

mcapacitated  persons  empowered  to  sell,  391. 

commissioners  may  purchase  or  lease  land  marked  out,  391. 

on  failiire  to  treat,  justices  to  put  officers  of  Customs  in  possession, 
391. 

warrant  to  be  issued  to  sheriff  to  summon  jury,  392. 

jury  to  determine  compensation  as  under  Lands  Clauses  Acts,  392. 
to  apportion  amount  payable  to  lessees,  393. 
on  re-delivery,  erections  to  be  removed,  393. 
conveyances  to  be  according  to  Lands  Clauses  Acts,  395. 
money  of  incapacitated  persons  to  be  deposited,  476. 
payable  for  lands  sold  by  commissioners,  476. 
DAMAGE, 

when  a  subject  of  compensation,  116,  284. 

all  foreseen,  to  be  included  in  assessment,  130. 

not  too  remote,  103. 

contingent,  may  be  considered,  130. 

probably  no  second  assessment  for  unforeseen,  130. 

second  assessment  for,  if  new  works,  131. 

to  land  after  sale,  131. 

caused  by  severance  of  mine  to  be  paid  from  time  to  time,  337,  361. 

to  mines  by  waterworks,  363. 

company  to  do  as  little  damage  as  can  be  in  construction, 

of  railway,291,  294. 

of  markets  and  fairs,  347. 

of  waterworks,  355. 

of  gasworks,  449. 

of  electric  lighting,  490. 

of  telegraphs,  592. 
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BAMAQ^r-cmitinued. 

meaning  of  doing  as  little  damage  as  can  be,  294. 
to  be  in  execution  of  the  works,  294. 
precautions  to  be  taken  to  prevent  damage,  294. 

DAMAGES, 

may  be  recovered  for  wrongful  entry  by  promoters,  35. 

for  negligent  construction  of  works,  117. 
for  excess  of  statutory  powers,  118. 
See  "Action." 

DATUM  LINE, 

deviation  in  land  measured  from,  286. 

DEATH, 

of  one  of  two  arbitrators,  57,  519. 
of  a  single  arbitrator,  59,  518. 
of  umpire,  58,  518. 
of  party  pending  arbitration,  53. 

applying  for  payment  out  of  Court,  158. 
of  arbitrator  under  Fart  II.  of  Housing  of  the  Working  Classes  Act, 
1890...556. 

DECTiAKATION, 

by  surveyors  of  value  of  land  on  sale  by  incapacitated  person,  22. 

a  document  of  title,  22. 
of  arbitrator  or  umpire  before  assessing  compensation,  62. 

befoi*e  entering  on  matters  referred,  62. 

time  may  be  waived,  62. 

in  presence  of  a  justice  of  any  county,  63. 

to  be  annexed  to  award,  62. 

acting  contrary  to,  a  misdemeanor,  62. 
by  surveyor,  in  case  of  absent  owner,  of  correctness,  95. 

in  case  of  entry  before  compensation  paid,  205,  209. 

of  impartiality,  95. 

to  be  annexed  to  valuation,  95. 

forms  of,  774. 
of  arbitrator  under  Railways  Clauses  Act,  1845... 342. 

under  Public  Health  Act,  1875.. .464. 

Part  L  of  Housing  of  the  Working  Classes  Act,  1890... 565. 
Thames  Eiver  Prevention  of  Floods  Act,  1879.. .742. 

DEED-POLL, 

may  be  executed  by  promoters  if  owner  refuse  to  convey,  170,  171. 

or  if  good  title  cannot  be  made,  IVO,  173. 

some  titie  to  be  shown,  172. 
4^  failure  to  make,  to  arise  from  outstanding  interest,  172. 

owner  must  be  asked  to  make  out  title,  172. 
vests  rights  of  parties  enabled  to  convey,  171,  173. 

or  for  whom  deposit  made,  173. 

no  effect  if  party  has  no  title,  172. 

true  owner  may  eject,  173. 
on  default  of  enfranchisement,  231. 

of  conveyance  of  rights  in  soil  of  common,  232,  233. 

of  release  of  rights  of  common,  237. 

of  conveyance  by  mortgagee,  239,  240,  242. 

of  release  of  a  rentcharge,  244. 
form  of,  771. 

stamp  on,  173.  ^ 

under  Housing  of  the  Working  Classes  Act,  1890,  Part  I.,  569. 

Part  II.,  655. 
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DEFENCE, 

to  actions  for  oompensation,  69. 

DEFENCE  ACTS,  703. 

See  **  Military  Puiposefl." 

DELAY, 

will  not  enable  owner  to  claim  interest,  15. 
in  proceeding  under  the  notice  to  treat,  41. 
in  requiring  the  whole  of  a  house  to  be  taken,  220. 

DELINEATED, 

meaning  of  lands  delineated,  34. 

lands  within  limits  of  deviation  are,  34. 

promoters  are  authorised  to  take  lands  delineated,  33. 
meaning  of  line  delineated,  290. 

DEPOSIT  OF  MONEY  IN  BANK, 

purchase  money  to  be  deposited  if  parties  under  disability  and  amonntis 
200/.  or  over,  131,  164. 

when  amount  settled  by  agreement,  21,  164. 

not  obligatory  if  amount  Mtween  20/.  and  200/.,  163. 

may  be  waived  if  parties  consent,  134. 
if  owner  refuse  to  convey,  171,  172. 

cannot  make  a  g^Dod  title,  171,  172. 
absent  or  cannot  be  found,  171. 
land  vests  after  deposit,  170. 
on  failure  of  lord  of  manor  to  enfranchise,  231. 

to  convey  common  land,  232. 
if  no  committee  of  commoners,  237. 
on  default  of  mortgaeee  to  convey,  239. 

if  value  of  land  less  than  mortgage,  240. 

where  part  of  mortgaged  land  taken,  241. 
on  failure  to  release  rentcharge,  244. 
on  promoters  entering  before  purchase,  205,  207,  214. 

6>e"  Entry." 
manner  of  payment  in,  131. 

bank  is  Bank  of  England,  133. 

to  be  with  privity  of  Paymaster-General,  131,  133. 

title  of  account,  131. 

procedure  under  Supreme  Court  Fund  Bules,  134. 

forms  on  lodgment,  134. 

request  for  may  be  sent  by  post,  135. 

reason  for  payment  in,  to  be  stated,  135. 
effect  of  deposit,  136. 
conversion  into  realty  if  person  imder  disability,  136. 

not  in  other  cases,  136,  176  ^ 

accumulations  not  converted,  136. 
must  remain  deposited  iintil  applied,  131,  136. 
Court  may  order  distribution,  167,  174. 
costs  in  cose  of  deposit,  178. 

See  **  Costs  in  Cases  of  Money  Deposited." 
wrongful  deposit,  174. 

in  case  of,  promoters  may  be  sued  for  specific  performance,  174. 
application  of  moneys  deposited,  136—152. 

See  "Application  of  Moneys  Deposited." 
interim  investment  of,  152. 

See  *•  Interim  Investnjent." 
under  Customs  Building  Act, 

Housing  of  the  Working  Classes  Act,  1890,  Part  I.,  568. 
Admiralty  Signal  Stations  Act,  1815.. .688. 
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DEPOSIT  OP  MONEY  IN  BAliJK— continued. 
under  Church  Building  Acts.  689. 
Sewers  Act,  183d...69d. 
the  Defence  Acts,  712. 
Metropolitan  Paving  Act,  1817.. .724. 

DEPOSIT  OP  PLANS, 
in  case  of  railways,  285. 

DEPUTY, 

may  be  appointed  by  sheriff,  74,  77. 

DEVIATION, 

railway  company  deviating  from  level,  286. 

limit  of,  unless  with  certain  consents,  286,  287. 

Eublio  notice  of  greater  deviations  to  be  given,  287. 
indowners  may  appeal  to  Board  of  Trade,  287. 
as  regards  arches  and  tunnels,  288. 
Board  of  Trade  may  authorise  deviations  from  level  of  arches  and 

tunnels,  288,  424. 
from  gradients  and  curves,  288. 
lateral,  289. 

meaning  of,  289. 
limits  of,  290. 

meaning  of  line  delineated,  290. 
remedy  for  wrongful,  290. 
in  case  of  waterworks,  354. 
in  constructing  harbours,  docks,  and  piers,  369. 
lands  between  limits  of,  are  delineated,  34. 

DISABILITY,  PARTIES  UNDER, 
empowered  to  sell,  16. 

before  incorporation  under  Railways  Construction  Pacilitles  Act» 
17,  438. 
may  release  land  from  charges,  21. 
may  enfranchise  copyholds,  21. 

purchase  money,  how  ascertained  on  sale  by  agreement,  21. 
may  sell  for  a  rentcharge,  23. 

land  for  extraordinary  purposes,  25. 
with  certain  restrictions,  26. 
may  claim  compensation  for  injurious  affection,  113. 

may  agree  as  to  compensation  for,  113. 
purchase  money  and  compensation  to  be  paid  into  bank,  22,  131. 
See  *  *  Deposit  of  Purchase  Money." 
to  trustees  where  amount  not  above  200/.,  163. 
to  person  if  under  20/.,  164. 
under  Light  Railways  Act,  613. 
is  converted  into  realty,  136. 
sums  deposited  to  be  for  parties  interested,  164. 
to  convey  on  tender  or  deposit,  170. 

failing  conveyance  promoters  may  execute  a  deed  poll,  171. 
sale  by,  under  A^niralty  Signal  Stations  Act.  181 5... 684. 
Metropolitan  Paving  Act,  1 8 1 7 ...  72 1 . 
Church  Building  Acte,  689. 
under  Sewers  Act,  1833.. .690. 
Highway  Act,  1835... 698. 
Defence  Act,  704,  705. 
Customs  Act,  391. 
grante  by,  for  light  railways,  613. 

DISCHARGE  OP  INCUMBRANCES, 

money  in  Court  may  be  am)Iied  to,  132,  137,  145. 
See  **  Application  of  Money  Deposited." 
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DISEASES  OF  ANIMALS  ACT, 
power  to  acquire  land  under,  603. 

DISENTAILING  DEED, 

required  when  money  paid  out  to  tenant  in  tail,  151 ,  152. 

DISPLACEMENT  OP  WORKING  CLASSES, 
general  obb'gation  to  rehouse,  636,  640. 
by  a  housing  scheme,  534,  554. 
lands  may  be  purchased  to  accommodate,  545. 

See  **  Housing  of  the  Working  Classes  Act,  1890.*' 

DISTRESS, 

costs  of  assessment  by  jury  recoverable  by,  91. 
for  penalties,  270. 

on  goods  of  treasurer  of  promoters,  271. 
recovery  of  rentcharge  by,  24. 

DISTRICT  COUNCILS, 

take  the  place  of  sanitary  authorities,  4«)7,  595. 

of  highway  authorities,  460,  461,  097. 
power  to  purchase  and  take  lands,  457. 

to  purchase  water  rights,  459,  471. 
purposes  for  which  land  may  be  acquired,  460. 
definition  of  lands,  459. 

Lands  Clauses  Acts  to  apply  to  purchase  of  lands,  457,  458. 
costs  of  purchase  imder,  460. 

compulsory  powers  not  to  be  exercised  without  provisional  order,  458. 
provisional  order  may  be  granted  by  Ijocal  Government  Board,  459. 
notices  to  be  published  and  served  before  application  for,  458. 

service  of  notices,  458,  461,  466. 

effect  of  notice,  461. 

on  whom  to  be  served,  458,  459. 
conies  of  provisional  order  to  be  served  on  landowners,  459. 
value  of  lands  taken  to  be  settled  under  Lands  Clauses  Acts,  458,  462, 
468. 

except  in  the  case  of  laying  of  sewers,  462,  469. 

Waterworks  Clauses  Act  applicable  in  case  of  mines,  459,  493. 
/Sfc**  Support" 

tithes  to  be  adeemed  under  Tithe  Act,  1878... 460,  472. 
subsoil  under  street  to  be  purchased,  460. 

deficiencies  in  poor*s  rate  and  land  tax  to  be  made  good,  265,  266,  461. 
lands  in  Duchy  of  Lancaster  may  be  sold  to,  462. 
entry  on  land,  467. 
superfluous  lands  to  be  sold,  460. 

rights  of  pre-emption  i*eserved,  460. 

may  not  be  used  for  other  purposes,  460. 
land  may  be  let,  461. 
compensation  payable  for  damage  under  Public  Health  Act,  1875... 462. 

to  be  settlea  by  arbitration  under  that  Act,  in  certain  cases,  462, 
467—470. 

principles  as  in  cases  of  Lands  Clauses  Acts,  468. 

mjury  due  to  erection  of  sewage  works,  107,  468. 

for  damage  in  laying  sewers,  469. 
iSe«  "Sewers." 

for  alterine  roads,  124,  469. 

not  if  act  done  under  Highway  Acts  only,  470. 
arbitration  under  Public  Health  Act,  1875.. .462. 

how  affected  by  Arbitration  Act,  465. 

costs  of,  464,  465. 
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DISTRICT  COUNCILS— c<m<m«e(Z. 

land  may  be  conveyed  to,  for  open  spaoes^  460,  482. 

must  pay  compensation  for  interests  in  such  space,  482. 
See  "Open  Spaces." 
may  make  scheme  lor  commons,  624. 
management  of  common,  625. 
oomnensation  for  injury  to  persons  by  scheme,  625. 
may  purchase  or  hire  land  for  allotments,  500. 

petition  county  council  for  an  order  to  ti^e  lands,  500,  596. 

on  refusal  of  county  council  may  apply  to  Local  Govemment 

Board,  596. 
See  **  Allotments." 
powers  of  under  Housing  of  the  Working  Classes  Act,  1890... 533,  547, 
558,  633. 

DISTURBAXCE, 

compensation  for,  102. 
See  "Expulsion." 

DISUSED  BUEIAL  GEOUNDS, 
compensation  for,  97. 
building  on,  98. 
conveyance  for  open  spaces,  481. 

See  **  Burial  Grounds." 
taking  of,  for  widening  streets  in  London,  721. 

DIVIDENDS, 

of  fimd  deposited  in  Court,  152. 

See  "  Investment  of  Money  Deposited." 

DIVERSIONS  OF  ROADS,  RIVERS,  &c., 
railway  companies  empowered  to  divert,  291. 

must  be  a  necessity  for,  292. 
if  road  diverted,  ownership  in  old  road  reverts  to  owner  of  subsoil,  293. 
company  may  take  land  for,  293,  300. 
compensation  to  be  paid  for  injury  caused  by,  291. 
remedies  for  wrongful  diversion,  293. 
substitution  of  ro^  before  interference,  311. 

DOCK, 

interest  of  joint  statutory  committee  in,  38. 
land  for  construction  of,  367. 

See  "Harbour,  Dock,  and  Pier." 

DOCUMENT, 

arbitrators  may  call  for,  61. 

DOWRESS, 

may  release  her  dower,  19. 

is  entitled  to  be  paid  out  of  fund  in  Court,  19,  150. 

DRAINS, 

to  be  made  by  railway  company  to  prevent  flooding,  291. 

as  accommodation  works,  321. 

not  to  prevent  percolation  into  mines,  323. 
in  and  about  a  cemetery,  381. 

See  "  Land  Drainage." 
application  of  fund  in  Court  to  laying,  141. 

DUCHY  OF  LANCASTER, 

sale  of  land  belonging  to,  462,  478. 
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EASEMENTS, 

promoten  cannot  acquire  compnlaorily,  28. 

unless  authorised  by  special  Act,  28. 
may  be  extinguished  without  notice  to  treat,  29. 

compensation  for  extinction  how  obtained,  29,  112,  124. 
interference  with,  ground  for  compensation,  125. 

not  an  entry,  203. 

priTate  way,  125. 

ways  covenanted  to  be  laid  out,  126. 

not  if  mere  intention  to  lay  out.  120. 
affected  by  alteration  of  railway,  293. 
interference  with  light,  126. 

no  compensation,  if  no  easement,  119. 
interference  with  support,  128. 

,S>f  "  Support." 
measure  of  compensation  for,  129. 
extinction  of,  under  Part  I.  of  the  Housing  of  the  Working  Classes  Act, 

1890...544. 
tunnels  and  public  footpaths  not,  203. 
entry  on  land  to  make,  203. 

See  **  Incorporeal  Hereditaments." 
acquisition  of  to  form  railway  jimction,  426. 
form  of  notice  to  treat  for,  752. 

ECCLESIASTICAL  LANDS, 
sale  by  agreement  of,  18. 
principle  for  assessing  value  of,  98.  * 

effect  of  Union  of  Benefices  Act,  98. 
application  of  moneys  paid  for,  140,  143. 

payment  of  dividends,  153. 
value  of  burial  ground,  how  estimated,  98. 
let  on  lease,  purchase  money  how  distnbuted,  169. 

if  lease  renewable,  on  payment  of  fine,  169. 

ELECTION, 

promoters  to  elect  whether  they  take  the  whole  of  a  house  or  no  part,  42. 
may  be  inferred  from  conduct,  43,  225. 

ELECTRIC  LIGHTING, 

companies  and  local  authorities  may  be  authorised  to  supply,  487. 
lands  may  be  purchased  but  not  compulsorily,  487. 

voluntary  clauses  of  Lands  Clauses  Acts  incorporated,  488. 
full  compensation  to  be  made  for  all  damage,  489. 

damage  only  to  be  caused  ih  construction,  490. 
or  nuisance  by  user  restrained,  490. 
compensation  to  be  settled  by  arbitration,  490. 

arbitrator  to  be  appointed  by  Board  of  Trade,  490. 

costs  to  be  determined  by  arbitrator,  490. 
compensation  for  breaking  up  streets,  489. 

for  default  in  complying  with  Electric  Lighting  Clauses  Act,  487. 
capital  money  not  avauaole  for,  148. 
rights  in  regard  to  mines  under  roads  reserved,  491. 

ELECTRICAL  POWER, 

use  of  on  railways,  order  authorising,  633. 
acquisition  of  land  for,  634. 

ELEMENTARY  EDUCATION.  451. 
See  '*  Schools." 

ENFRANCHISEMENT  OF  COPYHOLDS, 
persons  under  diFability  have  power  of,  21. 
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ENFRANCHISEMENT  OP  COTYROLDS-^ntinutd. 
to  be  within  three  months,  229. 

promoters  must  enfranchise,  229. 
compensation  for,  229,  2d0. 
See  "  Copyholds.'* 

ENTBY  UPON  LANDS, 

promoters  not  to  enter  except  as  provided  by  Act,  3d,  203. 
lor  wrongful  entry,  promoters  may  be  treated  as  trespassers,  3d. 
or  restrained  by  injunction,  35,  205. 
or  ejected,  35. 

at  the  suit  of  any  person  interested,  205. 
or  may  be  sued  for  penalties  by  possessor,  217. 
entry  not  wronj;fuI  if  done  honestly,  218. 
decision  of  justices  not  conclusive,  218. 
what  is  an  entry,  203. 

going  upon  land  to  acquire  an  easement  is,  203. 
or  a  stratum  of  land,  203. 
or  to  make  a  tunnel,  203. 
interference  with  an  easement  is  not,  203. 
placing  materials  with  consent  of  tenant  is  not.  204. 
under  Public  Health  Act,  467.  * 

promoters  may  enter  before  purchase — 
by  consent,  203. 

which  cannot  be  revoked,  204. 

may  be  given  by  conduct,  204. 

not  restrained  if  dispute  as  to  consent,  204. 
to  repair  accident  and  ensure  safety,  204,  295. 
to  survey  and  set  out  line  of  works,  203. 

must  give  proper  notices,  203,  205. 

and  pay  compensation,  203. 
for  temporary  purposes  during  construction  of  railway,  299. 

See  **  Temporary  Occupation." 
on  depositing  security  and  executing  bond,  205,  207,  218. 

doubtful  if  notice  to  treat  previously  necessary,  206. 

or  if  capital  need  be  in  some  cases  subscribed,  206. 

entry  may  be  made  at  any  time  after  notice  to  treat,  207. 

even  if  works  cannot  be  completed  in  time,  207. 

urgency  for  entry  not  required,  207. 

effect  of  entry  upon  procedure,  207. 
amount   deposited   to   include    compensatiou   for   seveiunce   and 
injurious  affection,  207. 

deposit  should  be  for  all  land  in  notice  to  ti*eat,  208. 

and  for  land  in  coimter  notice,  208. 

need  not  include  minerals  if  not  required,  208. 

deposit  should  be  made  for  each  interest,  209. 
surveyor  appointed  by  two  justices  to  settle  amouu^,  205,  209. 
to  be  appomted  by  Board  of  Trade  in  case  of  railways,  209,  442. 

/Scc"Eailways." 
forms  of  appointment,  772,  773. 

how  value  to  be  estimated,  209. 
deposit  to  be  paid  into  bank,  209,  214. 

when  office  of  paymaster  closed,  217. 

title  to  account,  214. 
to  remain  as  a  security,  214. 

until  condition  of  bond  performed,  215. 

procedure  on  repa3rment,  215. 

service  and  appearance  on  such  applications,  216. 

payment  to  landowner  if  condition  of  bond  not  performed,  216. 
validity  of  bond,  209. 

foi-m  of,  209,  210,  775. 
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ENTRY  UPON  LANDS- <»«/tnw«/. 

promoters  may  enter  before  purchase — continued. 

sureties  necessary  unless  expressly  excepted,  205,  210. 

need  not  be  settled  by  justices  unless  dispute,  210. 

when  Board  of  Trade  should  approve,  442. 
condition  of  bond  to  be  payment  witn  interest,  210. 

from  what  date  interest  payable,  210. 

how  condition  fulfilled,  215. 
Admiralty  entering  may  give  undertaking  instead  of  bond,  436. 

Postmaster-General  does  not  require  sureties,  477. 

Secretary  of  State  does  not,  581. 
under  Housing  of  the  Working  Classes  Act,  1890,  Part  I.,  570. 

in  order  to  value,  562. 
sheriff  may  put  promoters  in  possession,  213,  218. 

owner  pays  costs  of  shenff,  219. 

may  enter  peaceably  without  consent,  219. 
promoters  may  use  land  on  entry,  211. 

.S^f/*Use." 
recovering  purchase  money  after  entry,  211. 

See  **  Keoovering  Purchase  Money." 
for  military  m^oeuvres,  619. 
for  defence  of  realm,  706. 

EQUITABLE  INTERESTS  IN  LAND, 
owner  of,  entitled  to  notice  to  treat,  38. 
are  subjects  of  compensation,  100. 

EltRORS  IN  PLANS, 

to  be  corrected,  284,  345,  352,  368,  375. 

ESTOPPEL, 

notice  to  treat  may  be  rendered  invalid  by,  43. 

EVIDENCE, 

that  capital  has  been  subscribed,  28. 
that  lands  are  required,  33. 
before  arbitrator,  61,  516. 

opportunity  of  tendering  to  be  given,  62. 
of  arbitrator  as  to  validity  of  award,  71. 
of  verdict  of  jury,  83. 
no  second  assessment  for  improper  rejection  of,  by  sheriff,  84,  85. 

or  because  verdict  contrary  to  weight  of.  Ho. 
on  applications  for  payment  out  of  Court,  160. 
of  title,  200,  201. 

Sromoters  pay  costs  of,  201. 
ocument  executed  by  Board  of  Trade,  59. 
of  offer  of  superfluous  land,  263. 
of  deposited  plans,  286,  369. 
giving  false  evidence  is  perjury,  274. 

EXECUTOR, 

sale  of  lands  by,  17. 

money  to  \)e  deposited  in  bank,  131,  133. 

apportionment  of  dividends  on  money  deposited,  153. 
takes  purchase  money  on  sale  by  testator,  20,  133. 
may  carry  on  petition  for  payment  out,  158. 
power  to  grant  easement,  133. 

EXPERTS, 

arbitrator  may  consult,  61. 

EXPULSION  FROM  PREMISES, 
a  subject  of  compensation,  102. 
estimated  as  damages  in  case  of  trespass,  103. 
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EXPULSION  PROM  TUmSISES^ continued. 
loss  of  profits  on,  103. 
when  SIX  months'  notice  given,  103. 
of  a  tenant  under  Housing  of  the  Working  Classes  Acts,  544,  562,  639. 

EXTBAORDINAEY  PUBPOSES, 
what  are,  25. 
additional  land  may  be  purchased  for,  25. 

from  persons  uuder  disability,  25,  26. 

from  municipal  corporation  with  consent  of  Local  Government 
Board,  26. 
may  be  sold  and  other  land  purchased,  25. 
land  for,  does  not  become  superfluous,  25,  254. 
railwav  companies  may  purcnase  land  for,  306. 

what  may  be  included  in,  306. 
nuisance  on  land,  acquired  for,  307. 
in  case  of  markets  and  fairs,  346. 

of  harbours,  docks,  and  piers,  371. 


FACULTY, 

required  for  sale  of  ecclesiastical  land  by  agreement,  18. 
for  conveyance  of  burial  ground  as  an  open  space,  481. 
for  widening  streets,  721. 

PAIE, 

providing  land  for,  344. 

urban  district  council  not  empowered  to  provide  land  for,  347. 
See  "  Market." 

FEE  SIMPLE, 

sale  of  land  by  person  seised  of,  16,  23. 

FEES, 

of  sheriff,  77. 

of  steward  of  manor,  229. 

FENCES, 

railway  companies  to  make,  320. 

liability  same  as  at  common  law,  323. 

sufficiency  of,  323. 

at  bridleways  and  footways,  31 7. 

FEEEY, 

joining  different  highways  by  a  bridge  is  not  an  interference  with  the 

right  of  ferry,  120. 
no  compensation  for  disturbance  by  use  of  bridge,  120,  123. 
compensation  for  interfering  with  access  to  ferry,  127. 

FINE, 

copyhold  lands  until  enfranchised  to  remain  subject  to,  229. 

may  be  assessed  on  improved  value,  229,  230. 
loss  of,  on  surrender  and  admittance  of  promoters,  not  included  in  com- 
pensation, 230. 
distribution  of  compensation  for  leaseholds  renewable  on  pii\nneut  of 
fine,  169. 

FIXTUEES, 

are  a  subject  for  compensation,  103. 
must  be  taken  with  a  manufactor3%  225. 
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FLOODING  OF  LANDS, 

a  subject  of  compensation  if  caused  by  proper  construction  of  works, 

128. 
action  lies  for  improper  construction,  117. 

for  negligent  carrying  on  of  works,  118. 
no  remedy  is  caused  by  natural  use  of  land,  119. 
works  should  be  executed  to  prevent,  294. 

FLOW  OF  WATEE, 

interruption  of,  compensation  for,  106,  120,  127. 

where  mill  injured,  127. 
diversion  of,  under  Waterworks  Clauses  Act,  350,  356. 

FOOTWAY, 

when  public,  is  not  an  easement,  203. 
land  must  be  taken  to  make,  203,  322. 
crossing  of,  by  railway,  307,  316. 

FORMS.  748—786. 
list  of,  xL 


GARDEN, 

is  included  in  meaning  of  house,  221,  222. 
nursery  garden  is  not  usually,  223. 

GARDENS,  PUBLIC, 

principle  of  valuation  of,  656. 

principle  of  reinstatement  not  applicable  where  part  taken,  657. 

GARNISHEE, 

notice  to  treat  does  not  create  a  debt  which  can  be  garnished,  36. 
nor  amount  found  due  on  award  before  conveyance,  ^. 
nor  money  in  Court  for  land,  69. 
of  costs  of  arbitration,  69. 

GASWORKS, 

compensation  for  laying  gas  mains,  29,  449. 
interference  with,  by  railway  company,  297,  298. 
provisional  order  for  construction,  may  be  granted,  448. 

compulsory  clauses  not  incorporated,  448. 

streets  may  be  broken  up,  compensation  to  be  paid,  449. 

private  land  not  to  be  entered  upon  except  by  consent,  449, 450. 

remedy  for  injury  to  private  land  by  action,  450. 
superfluous  land  may  be  sold,  449. 

rights  of  pre-emption  reserved,  449. 
incapacitated  persons  may  grant  easements  for,  449. 
no  statutory  provisions  as  to  mines  below  streets,  450. 

unless  laid  by  local  authority,  451. 

company  entitled  to  support  for  pipes,  450. 

mineowner  entitled  to  compensation,  450. 
how  settled,  450. 

GLEBE, 

application  of  money  paid  for,  in  building  rectory,  140. 

not  allowed  to  De  spent  on  church,  141. 
sale  of,  18,  140. 

GOODS, 

compensation  for,  when  injured  with  house,  129,  284. 
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GOODWILL, 

meaning  of,  as  a  subject  of  compensation,  101. 
distinction  between  local  and  person^,  101. 
both  subjects  of  compensation,  101. 
loss  of  profits  usually  included  in  claim  for,  101,  121. 

profits  may  be  ^ven  in  evidence  to  show  value  of  goodwill,  101, 121. 
compensation  for,  is  part  of  price,  and  stamp  duty  to  be  paid,  102. 
injurious  affection  of,  by  pulling  down  neighbouring  houses,  not  subject 
of  compensation,  1 19. 
nor  by  obstructing  access  to  premises,  if  premises  not  affected,  117, 
121,  732. 
jury  to  assess  value  of,  under  Metropolitan  Paving  Act,  1817. ..723. 

GRANT, 

effect  of  word,  in  conveyances  under  Lands  Clauses  Acts,  264. 

GUAEDIANS, 

power  of  sale  by,  17,  19,  21. 

for  extraordinary  purposes,  26. 

for  a  rentcharge,  23. 

power  to  release  a  charge,  8. 
money  payable  into  bank,  131,  163. 

sums  under  201,  payable  to,  164. 

HAEBOURS,  DOCKS  AND  PIERS  CLAUSES  ACT,  1847, 
definitions  in,  367. 
application  and  incorporation,  366. 

Board  of  Trade  may  grant  provisional  orders  incorporating,  366. 
Lands  Clauses  Acts  applicaole  to  taking  and  injuring  land,  366. 
full  compensation  to  be  made,  367. 
errors  in  plans  to  be  corrected  by  justices,  368. 

plans  and  alterations  to  be  deposited,  369. 

clerks  of  peace  to  I'eceive  plans  and  allow  inspection,  369. 

copies  of  plans  to  be  evidence,  369. 
deviation  to  be  within  prescribed  limits,  369. 
consents  required  for  work  on  seashore,  370. 

alterations  to  be  approved,  371. 
works  for  accommodation  of  customs  officers,  371. 
warehouses  and  other  works  may  be  erected,  371. 

are  part  of  the  undertaking,  367,  372. 

additional  land  may  be  bought  for,  371. 
\  to  special  Act,  372. 


HEADINGS, 

to  groups  of  sections  in  Lands  Clauses  Act,  1845,  9. 
construction  of,  10. 

HEREDITAMENT, 

included  in  definition  of  lands,  4,  459. 
meaning  of,  6. 

incorporeal,  not  always  included,  6. 
See  **  Incorporeal  Hereditaments." 

HIGHWAYS, 

injury  to  premises  by  interference  with,  124. 

compensation  if  injury  direct  result,  124. 

no  compensation  if  premises  xmaffected,  121,  122. 
district  council  altering  level  of,  469. 
diversion  of,  by  railway  company,  290,  292. 

crossing  of,  307. 
interference  with,  for  military  purposes,  586,  587. 
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HIGHWAY  ACT,  1835, 

authorities  for,  who  are,  697. 

power  of,  to  use  land  for  temporary  road,  698. 

dainages  for  so  usiiig,  698. 

taking  materials  from  waste  land  in  parish,  699. 

from  priTate  lands  in  parish,  699,  700. 

from  land  outside  parish,  699,  700. 

rules  as  to  compensation  for,  700. 

licence  from  justices  for,  700. 
compensation  for  watercourses  in  private  lands,  701. 
widening  of  highways,  701 . 

acquiring  land  for,  701. 

assessment  of  compensation  by  jury  at  quarter  sessions,  701. 

saving  for  mines  and  timber,  702. 

mines  not  to  be  worked  to  damage  highway,  702. 

interest  of  owners  to  be  assessed  separately,  702. 

compensation  not  awarded  under  the  PubUc  Health  Act,  187o...469, 
470,  702. 

costs  of  proceedings,  702. 

HOSPITAL, 

ti-ustees  of,  may  sell,  20. 

money  may  be  applied  for  temporary  accommodation,  142. 

promoters  cannot  take  part  of,  223,  224. 

county  council  may  take  land  for  isolation  hospital,  594. 

district  councils  may  take  land  for  hospital,  460. 

must  not  create  a  nuisance,  30. 

hospital  is  not  in  itself  a  nuisance,  30. 

HOUSE, 

no  compensation  for  pulling  down  neighbouring  houses,  119. 
owner    not    obliged    to    sell    part    of,    under   Lands    Clauses  Acts, 
219. 

owner  in  such  case  includes  lessee,  219. 
provision  not  affected  by  statutory    restrictions  as  to  user  of  part 

required,  220. 
owner  cannot  compel  promoters  to  take  a  larger  part,  220. 
promoters  taking  a  stratum  of  land  tinder,  must  take  whole  land, 
221. 

unless  provision  to  contrary,  221, 
word  '*  house  '*  construed  to  have  wide  meaning,  222. 

includes  garden  and  curtilage,  222. 

a  shop  or  inn,  222. 

an  orchard,  222. 

almshouses  with  land  attached,  223. 

imfinished  houses  and  land  attached  for  gardens,  223. 

unfenced  land  in  front  of  an  inn,  223. 

ornamental  gardens,  223. 

premises  within  one  ambit  and  used  for  same  purpose,  223. 

a  courtyard  common  to  two  houses,  223. 

a  dwelling  bouse,  store  house  and  manufactory',  222. 
t*iee  *'  Manufactoiy." 

a  hospital,  223. 
house  does  not  include  fields  adjoining  garden,  222. 

nor  fields  acquitted  for  personal  use  of  occupier,  223. 

stables  at  some  distance,  222. 

a  nursery  garden,  223. 

semi-detached  villas,  224. 

private  road  to  house,  222. 
**  other  building  "  extends  meaning  of  house,  224. 
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KOVBB— continued. 

time  for  determining  what  is  a  house,  is  date  of  notice  to  treat,  220. 
previous  use  immaterial,  220. 
also  changes  subsequent,  220. 
procedure  if  promoters  desire  to  take  part,  225. 

See  "  Ck)unter  Notice." 
part  of,  may  be  taken  under  Housing  of  Working  Classes  Act,  1890, 
Part  I.,  567. 
Part  n.,  549,  550. 

under  Metropolitan  Paying  Act»  1817...719. 
meaning  of  part  of,  720. 

HOUSINa  OF  WOBKINa  CLASSES  ACT,  1890, 
Amending  Acts,  532,  631,  636. 
transfer  of  powers  of  confirming  authority,  636. 
rehousing  obligations,  636,  640. 
Part  L,  unhealthy  areas,  532. 
improvement  scheme  for,  533. 

authorities  to  make  scheme,  533,  564. 

requisites  of  scheme,  533. 

procedure  if  area  affected  is  small,  560. 

accommodation  for  workmen  displaced,  534. 

confirmation  of  scheme,  534. 
publication  of  notices,  534,  637. 

form  of,  545. 

service  of  notices,  535,  637. 

confirming  authority  may  dispense  with  notices,  546. 

effect  of  publication  of  notice,  535. 
confirmation  of  scheme,  534. 

confirming  authority,  meaning  of,  536. 

provisional  order,  when  to  be  confirmed  by  Parliament,  536,  537, 
637. 

costs  of  owners  opposing  scheme,  537. 
execution  of  scheme  by  local  authority,  537. 

deposit  of  maps  and  plans  of  scheme,  564. 

purchase  of  l^d  in  scheme,  538. 

sale  or  lease  of  land  for  executing  scheme,  538. 

erection  of  dwellings  by  local  autnority,  5:38. 

sale  of  dwellings  erected,  538. 

contract  with  owner  of  first  estate  of  freehold,  534,  538. 

completion  of  scheme  by  confirming  authority,  539. 
subsequent  modification  of  scheme,  539. 

modification  to  be  confirmed  by  Parliament  in  certain  cases, 
540. 
before  confirmation,  540,  637. 
notice  of  intention  to  take  houses,  539. 
acquisition  of  land  for  scheme,  540. 

Lands  Clauses  Acts,  partly  incorporated,  540,  541. 
severance  of  houses,  567. 
arbitrator  to  settle  compensation,  541,  566. 

to  apportion  rents  and  rentcharges,  541,  566. 

to  be  appointed  by  confirming  authority,  564. 

proceeoings  on  arbitration,  565. 

power  of  arbitrator,  566. 
awa^  of  arbitrator,  566. 

omitted  interests,  567. 

notice  of  award,  566,  575. 
appeal  from  award  of  arbitrator,  571. 

when  leave  to  appeal  will  be  given,  567,  572. 
costs  of  arbitration,  573. 
title  to  property  taken,  569. 
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HOUSING  OP  WOEKING  CLASSES  ACT,   ISW^—cotttintied. 
Part  I.,  unhealthy  axeas — eoniintied, 
payment  of  purchase  money,  568. 
special  provisiona  as  to  compensation,  542. 

how  compensation  to  be  estimated,  543. 

market  value,  543. 

allowance  for  compulsory  purchase,  542,  543. 

neighbouring  lands,  534,  543. 

date  of  estimating  value,  542,  544. 

evidence  receivable  by  arbitrator,  542. 

to  tenants  for  lees  than  a  year,  544,  562. 
compensation  for  extinguishing  easements,  544. 

when  compensation  can  be  claimed,  544. 

extinction  of  inchoate  rights,  545. 
acquiring  land  for  accommo&tion  of  persons  displaced,  545. 
entry  on  land  and  houses  to  determine  value,  562. 

lands  on  making  deposit,  570. 
definitions,  563,  564. 
Part  II.,  imhealthy  dwelling  houses,  546. 

local  authority  may  obtain  a  closing  order,  547. 

appeal  from  order,  547. 

compensation  to  tenant  occupying,  547,  562. 

ejectment  of  occupier,  547,  639. 
obstructive  buildings,  548. 

demolition  may  be  ordered,  549. 

local  authority  may  purchase,  549. 

Lands  Clauses  Acts  mcorporated,  549. 

compensation  to  be  settled  by  arbitration,  549. 

part  of  house  or  manufactory  may  be  taken,  549. 

arbitrator  to  decide  if  severance  can  be  made,  550. 

levying  improvement  rates,  550. 

use  of  site,  550,  551. 
scheme  for  reconstruction,  551. 

notice  of,  552. 

confirmation  of,  552. 

incorporation  of  Lands  Clauses  Acts,  553. 

subsequent  modification  of,  553,  638. 

accommodation  of  persons  displaced,  554. 
compensation  to  be  settled  by  arbitration,  554. 

arbitrator,  how  appointed,  554. 

conduct  of  arbitration,  556.  • 

costs  of  the  arbitration,  556. 

how  award  to  be  made,  555. 
special  provisions  as  to  determining  compensation,  554. 
neighbouring  lands,  556,  638. 
entry  on  land  if  owner  does  not  convey,  555. 
entering  dwelling  houses  to  value,  562. 
service  of  notices,  557,  563,  640. 
Part  III.,  working  class  lodging  houses — 
definition  of,  557. 
adoption  of  Act  in  rogard  to,  558,  631. 

by  rural  district  councils,  558,  631. 

power  of  county  cotincil  to  act,  632. 
power  to  execute  Act  in  regard  to,  558. 

acquisition  of  land  for,  558. 

outside  district,  631. 

purposes  for  which  land  may  be  acquired,  639. 

arbitration  as  to,  559,  560,  632. 
erection  of,  560. 

sale  and  exchange  of  lands,  560. 
amendment  of  Settled  Land  Act,  561. 
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IDIOT, 

oommittee  of,  empowered  to  sell,  17. 
when  agreement  requires  sanction  of  Oonrt,  19. 
iSee  "Lunatic" 

D£PEOVEMENTS, 

deposited  money  may  be  applied  to  making,  140. 
under  Settled  Land  Acts.  146,  149. 

See  **  Application  of  Money  Deposited.*' 

INCAPACITATED  PEESONS, 
empowered  to  sell,  16. 
/?<»"  Disability." 

INCLOSUKB  ACTS,  388,  396. 

INCLOSTJEE  COMMISSIONERS, 
now  Board  of  Agriculture,  396. 

INCOME, 

from  land  leased  by  life  tenant,  if  taken,  to  be  same  as  before,  169. 
of  life-owner  of  leaseholds  not  same  as  before,  168. 
from  fund  in  Court,  153. 

INCORPORATION, 

Lands  Clauses  Act  incorporated  in  all  Acts  to  which  applicable,  1,  3. 

unless  expressly  varied,  3. 

in- new  Acts  in  connection  with  earlier  undertakings,  2. 

not  in  personal  private  Acte,  2. 
portions  only  may  be  incorporated,  9. 

method  of  incorporation,  by  reference  to  headings,  9. 

includes  all  sections  under  the  heading,  9. 

if  words  of  heading  not  used,  10. 
same  method  of  incorporation  in  other  Clauses  Consolidation  Acte,  282, 
344,  349,  366,  374,  377. 

INCORPOREAL  HEREDITAMENTS, 
meaning  and  classification  of,  6. 
included  in  general  definition  of  land,  6. 
may  be  purdiased  by  agreement,  12. 

not  compulsorily  unless  express  provision,  28. 
interference  with,  a  subject  of  compensation,  29,  125,  126. 

easemente,  125,  129. 
See  **  Easemente." 

ferry,  120,  123,  127. 

flow  of  water,  127. 

diverting  whole  of  stream  is  a  teking,  29,  127,  350. 

sporting  righte,  127. 

support,  119,  128,  334,  495. 

tithes,  128,  472. 

interesse  termini ,  114. 
measure  of  compensation  for,  128. 
righte  of  common,  must  be  acquired  by  promoters,  232. 

See  **  Commons." 

INCUMBRANCE, 

money  deposited  may  be  applied  in  discharge  of,  131,  137. 
See  ''Application  of  Money  Deposited." 

INFANTS, 

guardians  of,  may  sell,  17. 

See  **  Guardian." 
trustees  of  settlement  under  Settled  Land  Acte  may  sell,  79. 

or  person  appointed  by  Court,  19. 
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INJUNCTION, 

to  restram  pramoters  Temaining  in  poseeedon,  35. 

without  complying  with  provisions  of  Act,  35,  203,  204. 

by  commoners,  233. 

by  mortgagees,  238. 

not  if  owner  has  consented,  204. 

if  land  taken  for  collateral  purposes,  31. 
does  not  lie  to  restrain  assessment  of  compensation  if  promoters  allege 

want  of  title,  50,  111. 
lies  if  arbitrator  guilty  of  misconduct,  56. 
lies  for  improper  construction  or  carrying  on  of  works,  118. 

not  if  act  intra  vires.  111,  123. 

not  for  natural  use  of  land  taken,  119. 
See  **  Action." 
does  not  lie  for  destruction  of  easement  before  land  taken,  203. 
lies  for  removing  subsoil  to  make  a  tunnel,  204. 
lies  to  restrain  use  of  land  taken,  when  price  not  paid,  212. 

but  not  on  interlocutory  application,  213. 
to  restrain  tiJung  part  only  of  a  house,  226. 

declaration  as  to  whetner  lands  are  part,  226. 
does  not  lie  when  lands  omitted  by  mistake  to  be  purchased,  252. 
at  suit  of  Attorney-General,  290,  293. 

Hee  *•  Attorney-General." 

INJURIOUS  AFFECTION,  WHEN  LAND  TAKEN, 

different  principles  of  compeneiation  than  when  land  not  taken,  lOo. 

apphcable  only  when  land  held  with  land  taken,  106. 
user  of  works  may  be  considered  in  assessing  compensation,  105. 

only  if  works  constructed  on  the  land  tfJLen,  106. 

injury  by  reason  of  risk  from  fire,  106. 

of  loss  of  privacy  and  noise,  106. 

by  sewage  works,  107. 

by  a  school,  107. 

to  business  of  horse  training,  107. 
enhancement  of  value  cannot  be  set  off  against  injury,  108. 

unless  expressly  provided,  108. 

under  Thames  River  Prevention  of  Floods  Act,  1879... 741. 
Ilousing  of  the  Working  Classes  Acts,  550. 
Light  Railways  Act,  612. 
See  **  Betterment." 
to  be  included  in  claim  before  justices  if  under  50/.,  48. 

in  case  of  yearly  tenant,  248. 
jury  to  assess  claimfor,  separately,  82. 

arbitrator  not  bound  to  do  so,  70. 
to  be  considered,  in  assessing  compensation,  82,  96. 
compensation  for,  is  part  of  the  pnoe,  97. 

must  bo  included  in  deposit  on  entry,  207. 
procedure  when  land  has  been  taken,  110,  113. 

INJURIOUS  AFFECTION  WHEN  NO  LAND  TAICEN, 
general  rules  as  to  compensation,  115. 

applicable  to  most  undertakings,  116. 
dama^  must  \ye  authorised  or  no  compensation,  116. 

if  not,  remedy  by  action,  116,  117. 
.S<'<' **  Action." 
damage  must  be  such  as  would  have  given  rise  to  action,  116. 

fear  of  injury  not  sufficient,  116. 

law  of  tort  applicable,  116. 
no  compensation  for  natural  use  of  land,  119. 

for  loss  of  profit  from  houses  pulled  down,  119. 

from  I'emoving  shoals  in  river,  119. 
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INJURIOUS  AFFECTION  WHEN  NO  LAND  TAKEN— conii/iucrf. 
no  compensation  for — continued, 

interference  with  view,  1 19. 

with  support,  119. 

intercepting  underground  water,  120. 

interfering  with  trade  of  ferry,  120. 

if  rights  inchoate,  121. 

for  access  to  sewer,  121. 
no  compensation  unless  injury  to  land,  116. 

personal  inconvenience  by  level  crossing,  121. 

loss  of  profits  through  temporary  obstruction,  121. 

through  diversion  of  traffic,  121. 

inconvenience  in  getting  water,  122. 

rights  common  to  public  generally,  117,  122. 
no  compensation  for  injury  caused  by  use  of  works,  117,  122. 

by  vibration  and  smoke,  122. 

smoke  increased  by  alteration  of  works,  122. 

delay  at  level  crossing,  121,  123. 

frightening  horses,  123. 

nuisance  from  cattle  yard,  123. 

emission  of  sparks,  123. 

destroying  ferry  by  use  of  bridge,  122. 

in  case  of  electric  lighting  works,  489,  490. 

provision  in  case  of  "  tube"  railways,  122. 
no  compensation  for,  if  not  given  by  special  Act,  111. 

if  section  68  not  incorporated.  111. 

otherwise  if  it  is  incorporated,  HI. 
compensation  allowed  if  land  depreciated  in  value,  116. 

if  access  to  promises  interfered  with,  124. 
iSee  "Access." 

interference  with  easements,  125. 
3e«  "  Easements." 

with  incorporeal  hereditaments,  126,  127. 
See  **  Incorporeal  Hereditaments." 

for  breaches  of  covenant,  126. 
measure  of  compensation,  128. 

damage  must  not  be  too  remote,  129. 

where  incorporeal  hereditaments  taken,  129. 

damage  to  goods  in  a  house,  129. 

where  access  by  public  highway  obstructed,  129. 
injurious  affection  after  assessment  and  not  foreseen,  130. 
by  local  authority  without  provisional  order,  455,  461. 
by  alterations  of  railway  company,  298. 
by  telegraphs,  592. 

INTEREST, 

when  payable  under  agreements  to  purchase,  13. 
when  possession  taken  before  completion,  13. 

not  taken  at  date  fixed,  15. 
not  payable  by  promoters  when  amount  paid  into  Court,  15. 
jury  cannot  award,  84. 

payable  on  entry  by  promoters  before  assessment  of  compensation, 
205. 
bond  to  contain  provision  for,  210. 
where  promoters  neglect  to  issue  their  warrant  under  section  68... 2 10. 
tenant  for  life  allowed  to  retain,  165. 

INTEREST,  DISQUALIFICATION  BY  REASON  OF, 
of  justices,  5. 

what  interest  disqualifies,  7. 
may  be  waived,  8. 
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INTBEEST,  DISaUALIFICATION  BY  EEASON  OP— wn/inwrf. 
of  arbitrator  or  umpire,  55. 

declaration  of  impartiality,  62. 
of  sheriff,  74,  76. 

warrant  to  go  to  coroner  or  ex-shflnff,  74. 

may  be  waived,  76. 

Teidict  may  be  quashed  for  interest  of  eheriff,  76,  273. 
surveyor  must  make  declaration  of  impartiality,  95. 

valuation  invalid  if  surveyor  interested,  22. 
juryman  interested  may  be  challenged,  79. 

INTEREST  IN  LANDS, 

notice  to  treat  to  be  given  to  all  parties  having,  28,  38. 
particulars  of,  to  be  sent  to  promoters,  45. 
See  *•  Particulars  of  Estate." 
equitable  interests,  38. 
of  tenants,  38. 

See  **  Lessee,"  *;  Lease,"  **  Tenant." 
cases  whidi  are  not  interests  in  land,  39,  112. 

INTEBPRETATION  OF  TERMS, 
in  Lands  Clauses  Acts,  3,  4. 
in  special  Act,  4,  5. 
in  Railways  Clauses  Act,  279. 
in  an  incorporated  section,  559. 

INTERSECTED  LAND, 

owner  may  compel  sale  of  small  portions  not  in  towns,  226. 

inclusion  in  submission  to  arbitration,  227. 
if  owner  has  adjoining  land,  portion  to  be  thrown  into,  227. 
where  costs  of  accommodation  works  greater  than  value  of  intereected 
land,  promoters  may  purchase,  227. 

whether  in  town  or  otherwise,  228. 

jury  or  arbitrators  to  determine  same,  227. 

costs  of  inquiry  by,  228. 

does  not  apply  to  works  giving  access  to  sea,  228. 

INVESTMENT  OP  PURCHASE  MONKEY  DEPOSITED. 

procedure  to  have  moneys  invested  or  applied;    invet^tment  made  by 
Paymaster-General,  152,  155. 

official  broker  employed,  155. 

costs  of  brokerage,  155. 
applications  to  Court  for  investment,  155. 

by  whom  to  be  made,  153. 

to  be  made  by  summons,  155. 

unless  matter  complicated  then  by  petition,  156. 

supplementary  petition,  158. 
form  01  summons  or  petition,  159. 

title  to  summons  or  petition,  159,  160. 
several  funds  may  be  invested  on  one  application,  158. 

although  previously  dealt  with  by  different  judges,  158. 
evidence  on  application,  160. 

that  no  other  person  entitled,  160. 

of  no  incumbi*ance,  161. 

of  no  settlement  in  case  of  married  woman,  161. 

of  marriage  or  widowhood,  161. 
permanent  investment,  and  payment  out,  131. 

See  **  Application  of  Money  Deposited." 
costs  of  application  to  Court,  178,  181,  188. 

of  service  and  appearance,  190. 

See  **  Costs  in  Case  of  Money  Deposited." 
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INVESTMENT  OF  PURCHASE  MONEY  DEPOSITED— conti«M«i. 
interim  inyestment  and  parent  of  dividends,  152. 
moneys  deposited  may  be  invested  until  applied,  152. 

are  cash  under  control  of  Court,  155. 

list  of  securities  for  investment,  154. 

may  be  invested  under  Settled  Land  Acts,  142,  155. 

as  soon  as  paid  into  Court,  162. 

although  conveyance  not  executed,  162. 

when  paid  in  on  failure  to  make  good  title,  174,  175. 
application  for,  by  whom  to  be  made,  152. 

by  person  entitled  to  rents  and  profits,  153. 

tenant  for  life  under  settlements,  153. 
on  death  of,  153. 

not  to  be  made  by  remainderman,  153. 
nor  annuitant,  153. 

by  rector  in  case  of  burial  grounds,  153, 
dividends  payable  to  persons  entitled  to  rents  and  profits,  153. 

to  tenant  for  life,  153. 

not  generally  to  annuitants,  153. 

corpus  sold  periodically,  if  dividend  less  than  annuity,  153. 

in  case  of  ecclesiastical  property,  162. 
burial  grounds,  153. 
form  of  order  for  payment  of  dividends,  162. 

to  private  trustees,  162. 

to  co-partners,  162. 

legal  representatives,  162. 

amount  due  on  death,  apportioned,  153. 

successive  life  tenants,  162. 

charities,  162. 
Court  may  order  payment  according  to  interest  of  parties,  167. 

ISOLATION  HOSPITAL, 
land  for,  594. 

JUDGE, 

may  order  compensation  in  railway  cases  to  be  tried  by  High  Court  jury, 
443. 
proceedings  as  in  ordinary  cases,  443. 
verdict  to  be  given  on  items  separately,  444. 
may  only  try  question  of  amount,  50,  444. 
no  appeal  from  judge  and  jury,  444. 
or  new  trial,  444. 
powers  of,  under  Arbitration  Act,  1889.. .513,  523,  525,  526,  529. 

JUDGMENT  OF  SHERIFF, 
signature  and  record  of,  83. 

JUNCTIONS, 

right  to  acquire  with  railway,  326. 
easements  only  to  be  acquired,  426. 

JURISDICTION  OF  ASSESSING  TRIBUNAL, 
confined  to  settUng  amount  only^  50,  72,  83. 

promoters    may    dispute   right   of   compensation    in    subsequent 

proceeding,  83. 
even  if  verdict  taken  by  consent,  84. 
if  jury  consider  title,  verdict  bad,  84. 
may  find  ih&t  no  damage  done,  84. 
but  not  nominal  damages,  84. 
cannot  order  fences  to  be  made,  84. 

award  interest,  84. 
excess  of,  invalidates  assessment,  71,  84,  85,  273. 
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JUfiY, 

when  disputed  compensation  to  be  settled  by,  46,  110,  115. 

if  arDitration  not  desired  by  landowner,  49. 
abortive,  49,  51. 
notice  before  summoning.  73. 

to  be  given  by  promoters  to  owner,  75. 

not  required  when  claim  under  section  68... 7 3. 

to  contain  offer  of  compensation,  73,  74. 

withdrawal  of,  74. 
warrant  for  summoning  to  be  directed  to  sheriff,  74. 

to  coroner  or  ex-sheriff,  if  sheriff  interested,  74. 
-SV  -  Sheriff.'' 

in  Westminster  to  high  bailiff,  74. 

in  railway  cases  may  be  High  Court  jury,  75,  443. 

separate  warrant  for  each  person  interested,  75. 
promoters   may  be    compellea  to  issue  warrant,  on  delay,  or 

refusal,  75. 
form  of  warrant,  76a 

should  correspond  with  notice  to  treat,  76. 

irregularity  may  be  waived,  76. 
times  and  place  of  summoning,  77. 

how  impannelled,  79. 
who  are  to  form.  77. 

jur3rman  not  qualified,  78. 

objection  to  be  taken  by  challenge,  79. 

bystanders  to  make  up,  79. 

no  challenge  to  array,  79. 

penalty  for  default,  81. 

only  one  attendance  a  year,  93. 
inquiry  by,  as  to  compensation,  79. 

sheriff  to  preside,  79. 

may  have  a  view,  80. 

warrant  to  be  strictly  followed,  80. 

jury  to  be  sworn,  79,  82. 

case  must  be  conducted  as  in  Court  of  law,  80. 

attendance  of  witnesnes,  81. 
ten  days'  notice  of  inquiry  to  be  given  by  promoters,  81. 

not  to  proceed  if  claimant  do  not  appear,  82. 
principles  of  compensation,  82,  9H,  115. 
verdict  of,  to  be  delivered  on  each  head  of  daim,  82,  83. 

to  be  signed  by  sheriff,  83. 

to  be  kept  among  records  of  quarter  sessions,  83. 

evidence  of,  bv  copies,  83,  87. 

may  be  proved  verbally  if  not  recorded,  87. 

jurisdiction  should  be  shown  on  face  of,  85. 
setting  aside  verdict,  84. 
enforcing  veitiict,  86. 

,Se^  *»  \>rdict." 
costs  of  inquiry,  87. 

when  payable  by  promoters,  and  when  by  claimant,  87. 

same  rule  as  to  proceedings  under  section  68.. .87,  115. 
time  to  make  offer,  if  lands  not  yet  taken,  88. 

if  lands  have  been  taken,  88. 

no  power  to  inquire  as  to  amount  offered,  89. 
.SV*  Offer." 
costs  if  claimant  do  not  ap])ear,  82. 
taxation  of  costs,  89. 

See  •*  Taxation  of  Costs." 
recovery  of  costs  from  promoters  by  distress,  90. 

by  justices'  warrant,  91. 


not  by  muudamus,  91. 
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JURY — coniin  ued, 

recovery  of  costs  from  promoters — continued, 
by  action,  91. 

from  owner  by  deduction  from  compensation,  90. 
assessment  by,  under  Admiralty  (Signal  Stations)  Act,  1815. ..685. 
to  be  summoned  by  justices,  685. 
appeal  from,  685. 
Sewers  Act,  1833.. .691. 

to  be  summoned  by  sheriff,  691. 
compensation  for  land  for  widening  highways  to  be  assessed  by  jury  at 

quarter  sessions,  701. 
assessment  by,  under  Defence  Act,  1842... 706. 

Metropolitan  Paving  Act,  1 8 1 7 ... 722. 

form  of  warrant  to  sheriff  to  stunmon,  786. 
Customs  Acts,  392. 

JUEY,  SPECIAL, 

to  be  summoned  at  request  of  either  party,  91. 

time  for  owner  to  demand,  92. 

demand  for,  does  not  extend  time  for  summoning  under  section  68... 92. 

how  to  be  nominated  and  struck,  92. 

irregularity  in  so  doing,  93. 

deficiency  of,  93. 
procedure  before,  as  in  case  of  common  jury,  93. 
may  determine  other  matters  if  parties  consent,  93. 

JUSTICES, 

definition  of,  5,  280. 
jurisdiction  for  judicial  acts,  7. 
disqualification  if  interested,  7. 

for  bias,  7. 

waiver  of,  by  parties,  8. 
settlement  of  compensation  by,  48. 

can  only  settle  amount,  52. 

when  claim  does  not  exceed  50/.,  48,  50. 

for  land  taken  or  injuriously  affected,  48,  114. 

for  interests  not  greater  than  yearly  tenancies,  48,  246,  249. 

need  not  be  within  six  months,  52. 

under  Public  Health  Act,  52,  466,  468,  470. 
mandamus  to,  to  settle  compensation,  48,  52. 
procedure  before,  to  settle  compensation,  52. 

Summary  Jurisdiction  Acts,  how  far  applicable,  52. 

determination,  not  an  order,  52. 
proceedings  before,  not  quashed  for  irregularity,  272. 

except  for  excess  of  jurisdiction,  273. 
statement  of  special  case  by,  53. 
settlement  of  costs  by,  53. 

to  issue  distress  warrants  for  costs  of  inquiry  before  jury,  90. 
penalties  to  be  recovered  before,  269. 

appeal  as  to,  273. 

distress  for,  270. 
may  summon  witnesses,  272. 

penalty  for  non-appearance,  272. 

examine  them  on  oath,  272. 

penalty  for  perjury,  274. 
surveyor  appointed  by,  on  sale  by  parties  under  disability,  22. 

in  case  of  absent  owner,  94. 

or  non-appearance  of  owner  at  inquiry  by  jury,  94. 

in  case  of  entry  before  compensation  settled,  205,  209. 
commons  if  no  committee,  236. 
sureties  to  be  approved. by,  as  bond  on  entry  by  promoters,  205. 
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JUSnCES--a)ti«/n««/. 

errors  in  plans  to  be  corrected  by,  284,  345,  352,  368,  375. 
apportionment  of  copyhold  rents  by,  231. 
of  rentcharffes,  244. 
of  rents  \inaer  leases,  245. 
costs  of,  246. 
to  certify  that  capital  subscribed,  28. 
penalty  for  wrongful  entry  to  be  recovered  before,  217. 

decision  not  conclusive  of  right  to  enter,  218. 
to  settle  questions  as  to  temporary  occupation,  299,  302,  303. 

accommodation  works,  324. 
duties  under  Customs  Acts,  392. 

Admiralty  (Signal  Stations)  Act,  685. 
Highway  Act,  1835...699,  <02. 

LANDS.     See  **  Compulsory  Purchase  of." 
definition  of,  in  Lands  Clauses  Acts,  4,  6. 

Interpretation  Act,  1889... 5. 

meaning  of,  "  of  any  tenure,"  6. 
as  to  inclusion  of   incorporeal  hereditaments,  6, 
13. 

See  **  Easements " ;    <*  Incorporeal   Heredita- 
ments." 
purchase  of,  by  agreement,  11. 

for  extraordinary  purposes,  12,  25. 
required  for  purposes  of  undertaking,  30. 
authorised  to  be  taken,  33. 

meaning  of  delineated,  34. 
equitable  interests  in,  to  be  acquired,  38. 

See  *•  Interest  in  Land." 
conveyance  of,  199. 

owner  to  convey  on  tender  or  deposit,  170,  171. 

vesting  of,  in  promoters  on  execution  of  a  deed  poll,  171,  173. 
valuation  of,  82,  97. 
compensation  for  prospective  value,  102. 

for  severance,  104. 

for  injurious  afFoction,  105, 110. 

special  adaptability,  102,  352,  659,  672 
investment  of  purchase  money  in,  131,  138. 

bmldings  as  an  investment  in,  139. 
entry  upon,  25,  203. 

See  **  Entry." 
lien  upon,  for  purchase  money,  211. 
intersected  land,  226. 
copyholds,  228. 
common  or  waste  lands,  232. 
subject  to  mortgage,  237. 
release  of,  from  reutcharges,  243. 
subject  to  leases,  245. 
limit  of  time  for  taking,  249. 
omitted  to  have  been  purchased,  250. 
superfluous  lands,  253. 
right  of  pre-emption,  260. 

LANDS  CLAUSES  ACTS, 
of  1845.. .1. 
of  1860... 401. 
of  1869.. .446. 
of  1883.. .492. 
of  1895.. .606. 
object  of,  1,  2. 
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LANDS  CLAUSES  ACTS— continued. 
incorporation  in  special  Act,  2. 

how  incor|)orated,  9,  10. 

variations  in  special  Act,  3. 
construction  of,  3. 

interpretation  of  terms,  4 — 8. 
headings  to  sub-divisions  of,  9. 

construction  of  headings,  10. 
methods  of  determining  compensation  under,  46. 
principles  of  compensation  under,  96,  110. 
statutes  prior  to,  684. 

LAND   DEAINAGE, 

statutes  relating  to,  405,  422,  690. 

definitions  in  regard  to,  406,  407. 

powers  of  Commissioners  of  Sewers  in  regard  to  watercourses,  408. 

compensation  to  be  made  for  all  injury  sustained  by  reason  of 
exercise  of  powers,  408. 

action  lies  for  damage  caused  by  negligence  or  excess  of  powers, 
409. 
removal  of  mill  dam  or  weir,  409. 

inquiry  as  to  necessity  to  be  decided  by  justices,  409. 

consequences  of  decision,  410. 

compensation  for,  how  to  be  ascertained,  410. 
purchase  of  land  by  commissioners  for  new  works,  410. 

compulsory  taking  to  be  sanctioned  by  Parliament,  410. 

procedure  to  obtain  sanction,  410 — 41*2. 

Board  of  Agriculture  to  make  provisional  order,  412. 
^  Lands  Clauses  Acts  to  be  incorporated,  412. 
notice  to  be  given  before  execution  of  works,  413. 

not  to  be  proceeded  with  if  owners  of  half  the  area  object,  414. 
legal  proceedings  by  commissioners,  415. 

notices,  how  executed  and  served,  415,  416. 

appeal  to  quarter  sessions  from  order  of,  416. 
saving  of  rights  of  })ublio  bodies,  416. 

Canal  Commissioners  may  alter  sewers,  418. 
purchase  of  land  by  commissioners  for  repair  and  alteration  of  existing 
works,  690. 

form  of  conveyance  to,  691. 

houses  and  biuldings  not  to  be  taken  without  consent,  696. 
compensation  settled  by  jury  summoned  by  sheriff,  691. 

costs  of  jury  and  witnesses,  692. 
application  of  compensation  money,  693,  694. 

costs  of  re-investment,  695. 

if  compensation  refused,  money  to  be  paid  into  bank,  695. 

vesting  land  in  commissioners,  696. 
power  to  commissioners  to  sell  superfluous  land,  696. 

right  of  pre-emption  to  adjoining  owners,  696. 

form  of  conveyance  by  commissioners,  697. 
power  of  private  owner  to  procure  outfalls,  419. 

application  to  adjoining  owner,  419. 

assent  of  adjoining  owner,  419. 
compensation  to,  419. 
to  occupiers,  420. 

dissent  of  adjoining  owner,  420. 

inquiry  of  justices  as  to  injury,  420. 

effect  of  decision,  421. 

compensation  to  be  assessed  by  justices  or  arbitrators,  421. 

application  of,  421. 

costs  of  adjoining  owner,  422. 
provision  in  case  of  change  of  natural  outfall,  422. 
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LAND  BRAISAQE—antUnued. 

piiyate  owners  may  petition  Board  of  Agriculture  to  authorise  drainage 
works,  4*22. 
to  take  land  for  engine  houses,  423. 
compensation  to  be  made  before  entry,  423. 
Lands  Clauses  Acts  incoiporated,  423. 

LAND  TAX, 

moneys  in  Court  may  be  applied  to  redeem,  131,  137. 

to  reimbursing  trustees  who  have  redeemed,  137. 
costs  of  redemption,  1^7. 
promoters  to  make  good  deficiency  in,  265. 

Sec  "Poor's  Rate." 

LEASE, 

includes  an  agreement  for  a  lease,  4. 
effect  of  sale  on  covenants  in  a,  21,  100. 
severance  of  land  held  on,  104,  246. 
apportionment  of  rent  when  part  of  land  taken,  24d. 

covenants  as  to  remainder  not  affected,  245. 

arbitrator  has  no  power  to  apportion,  245. 

lessee  cannot  compel  lessor  to  apportion,  246. 

promoters  should  mitiate  proceedings,  246. 

costs  of  apportionment,  246. 

foxm  as  to  apportionment,  778. 
production  of,  required  if  interest  claimed  greater  than  tenancy  at  will, 

249. 
purchase  money  for,  may  be  invested  in  leaseholds,  167. 

or  in  freeholds  if  similarly  settled,  168. 
distribution  of  purchase  money,  for  land  let  on  lease,  167,  168. 

for  minerals  let  on  lease,  169. 

for  church  lands  let  on  lease,  169. 

for  reversion  to  lease,  169. 
application  of  money  in  Court  to  buying,  138,  139. 
may  be  determined  by  notice,  if  promoters  have  reversion,  39. 
promoters  cannot  generally  exercise  lessor's  right  of  resumption,  39. 

lessor  resuming  in  order  to  sell  to  promoters,  39. 
compensation  for  expectancy  of  renewal,  100. 

LESSEE.     See  *  *  Tenant  from  Year  to  Year, "  *  *  Lease." 
power  of  sale  by,  17,  21. 
sale  for  extraordinary  purjYoses  by,  26. 
entitled  to  notice  to  treat,  38. 

also  equitable  lessee,  38,  39. 

not  if  interest  less  than  yearly  tenant,  38. 

interest  cannot  be  enlarged  after  notice  to  treat,  39,  248. 
compensation  to,  for  severance,  104,  246. 
right  to  renewal  by  lessee,  a  subject  of  compensation,  100. 

expectancy  of,  not,  100. 
interest  under  a  void  lease  may  be  subject  of  compensation,  103. 
if  tenant  determines  lease,  because  of  proposed  works,  no  compensatioD, 
248. 

LEVEL  CBOSSING, 
injury  caused  by,  121. 
power  to  make,  307. 
substitution  of  bridge  for,  309,  425. 
taking  land  for  bridge,  425. 
over  foot  and  bridle  ways,  316. 

LICENCE, 

transfer  of,  when  public-house  pulled  down,  UK). 
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LIEN, 

none  for  costs  of  arbitration,  66. 
of  arbitrator,  on  award  for  bis  costs,  67. 
vendor's  lien  wben  lands  have  been  taken,  211. 
bow  enforced,  211. 
interlocutory  applications,  212. 

lilGHT.     See  '  *  Easement." 

interference  with  ancient  ligbts,  ground  of  compensation,  126. 
not  if  no  easement,  119. 
measure  of  compensation,  128. 

LIGHTHOUSES, 

ligbthouse  autbority  may  purchase  and  take  land  for,  60d. 
Lands  Clauses  Acts  incorporated,  605. 

LIGHT  RAILWAYS, 

commissioners,  powers  of,  611.  • 

oi*der  incorporatmg  Lands  Clauses  Acts,  611. 
application  of  general  Acts  to,  611. 
compensation,  bow  settled,  612. 

enhanced  value  to  be  considered,  612. 

provisions  as  to  arbitration,  612. 

costs  of,  612,  615. 

scales  of  costs,  616—618. 

payment  of  to  ti*u8tees,  613. 
grants  of  land  for,  613. 
restrictions  as  to  commons,  614. 

LIMIT, 

of  time  for  comijulsory  purchase,  249. 

for  completion  of  works,  249. 
of  deviation,  286—290. 

LITIGATION, 

costs  of  adverse,  not  payable  by  promoters,  178,  197. 
to  establish  interest  in  land,  251. 

LLOYD'S  SIGNAL  STATIONS  ACT,  1888...506. 
Lloyd's  may  erect  signal  stations,  506. 
acquire  land  by  agreement  ur  compulsion,  507. 
limit  of  land  to  be  taken  compulsorily,  507. 
Lands  Clauses  Acts  incorporated,  507. 
land  to  include  easements  and  rights  over  land,  507,  510. 
compulsory  powers  not  to  be  exercised  without  provisional  order,  507. 
Board  of  Trade  may  grant  provisional  order,  508. 

to  be  confirmed  by  Parliament,  509. 

costs  of,  509. 

notices  to  be  published  and  served  before  application,  507. 

services  of  notices,  508. 

inquiry  by  Board  of  Trade,  509. 
time  for  compulsory  purchase  limited  to  one  year,  510. 
sale  of  superfluous  land,  507. 

LOCAL  AUTHORITY.     See  "  County  Council,"  "  District  Council." 

LONDON,  COMPENSATION  IN, 
local  authorities  in,  718. 

power  of  city  and  borough  councils  to  widen  and  improve  streets,  718. 
to  acquire  land  for,  772. 
incapacitated  persons  selling,  721. 
procedure  to  take  land  for,  719 — 723. 
assessment  of  compensation,  723. 

See  *»  Metropolitan  Paving  Act,  1817." 
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LONDON,   COMPENSATION  IS-^mntinued. 

power  to  purchase  and  take  lands  for  puzpoeee  of  Metropolitan  Manage- 
ment Acts,  733. 

incorporation  of  Lands  Clauses  Acts,  733. 

consent  of  Secretary  of  State  required,  733. 

notices  to  be  previously  given,  734. 

effect  of  notices,  734. 
power  to  sell  and  dispose  of  superfluous  land,  734. 

owner  selling  may  reserve  right  of  pre-emption,  735. 
compensation  how  ascertained  and  recovered,  735. 

under  50/.  before  justices,  735. 

procedure  before,  736. 

other  cases  by  arbitration  under  Jjands  Clauses  Acts,  735. 
power  to  construct  sewers,  729. 

making  compensation  for,  730. 

for  interference  with  ancient  mill,  730. 
powers  of  county  eouncil,  as  to  constructing  main  sewers,  731. 

compensation  to  be  made,  732. 

land  need  not  be  acquired,  732. 

land  may  be  taken  for  roads  to  sewers  and  for  temporary  purposes,  736. 

communications  between  revered  portions  of  hmd,  736. 
joining  sewers  in  different  parishes,  737. 

reservation  as  to  canals  and  railways,  737. 
local  authorities  may  manage  commons,  738. 

compensation  for  beneficial  rights  interfered  with,  738. 
powers  of  local  authorities  as  to  open  spaces,  481. 

extended  to  whole  of  England,  481. 
See  **  Open  Spaces." 
power  of  sanitar}^  authorities  to  cleanse  ponds  and  ditches,  743. 

compensation  for  interference  with  ancient  mill  in  so  doing,  744. 

appeal  to  county  council,  744. 
power  of  sanitary  authorities  to  make  public  conveniences,  744. 

vesting  of  subsoil  of  streets  in,  for  that  purpose,  744. 
power  of  county  council  under  Building  Act,  1894... 745. 

to  make  conditions  as  to  widening  highways,  746. 
compensation  to  be  made,  746. 
removing  projections  by  city  and  borough  councils,  731. 

making  compensation  for,  731. 

in  case  of  new  buildings  by  county  council,  746. 
compensation  to  be  made,  746. 
scheme  in  London,  under  Housing  of  Working  Classes  Act,  1890... 533. 

provisions  as  to  applying  Act  in  London,  560,  640. 
power  of  county  council  to  take  lands  to  prevent  flooding  from  Thames,  740. 

compensation  for,  741. 
Sff  »*  Thames." 
taking  working  class  houses  in,  640. 

land  for  school  sites  in  London,  451,  747. 

LORD  OF  THE  MANOR, 

rights  of,  on  sale  of  tenant's  interest  in  copyholds  to  promoters,  229. 
land  to  be  enfranchised,  229. 
compensation  for  enfranchisement,  229. 
compensation  to,  for  rights  in  the  soil  of  commons,  232. 
where  part  allotted  for  cutting  turves,  232. 
to  convev  soil  on  payment  of  compensation,  232. 
See '*' Co^yholdir 

LOSS  OF   PROFITS, 

when  premises  taken,  101. 
when  not  taken,  121. 
^'ce**  Goodwill." 
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LUNATICS, 

power  of  sale  by  oommittees  of,  17,  19. 
for  extraordinary  purposes,  25,  26. 
sale  by,  where  no  committee,  19. 
compensation  for  a  rentcharge  belonging  to,  19,  243. 
deposit  of  purchase  money  in  bank,  131,  163. 
sums  under  20Z.  payable  to  committee,  164. 

MAGKTRATE, 

stipendiary  or  police,  has  power  of  two  justices,  8. 
S«e**  Justices." 

MANDAMUS, 

motion  for  prerogative  writ  of,  47. 
action  for,  47. 

when  it  can  be  brought,  47. 

interlocutory  application  for,  47. 
as  to  proceeding  by  motion  or  action,  47. 
to  compel  promoters  to  appoint  a  surveyor  to  fix  price  of  land  if  party 

under  disability,  23. 
to  compel  promoters  to  proceed  after  service  of  notice  to  treat,  36,  47. 

to  simimon  jury,  51,  75. 

to  pay  costs  of  arbitration,  67. 

of  assessment  by  jury,  9i. 

to  take  up  an  award  and  pay  arbitrator's  costs,  67. 

to  pay  purchase  money  into  bank,  133. 
on  return  to  writ,  questions  of  right  may  be  raised,  68. 
to  compel  railwajr  company  to  carry  a  road  over  railway,  293. 

to  make  a  bridge  mstead  of  a  level  crossing,  309. 

to  make  accommodation  works,  324. 
to  compel  justices  to  settle  compensation,  48. 
sheriff  to  summon  jury,  75. 
a  master  to  tax  costs,  90,  607. 
MANOR, 

compensation  for  copyhold  lands  in,  229. 
for  waste  lands  of,  232. 

8ee  **  Lord  of  Manor." 

MANUFACTORY, 

owner  not  obliged  to  sell  part  of,  under  Lands  Clauses  Acts,  219. 
manufactory  may  be  a  house,  224. 

8ee  "  House." 
main  business  on  premises  must  be  manufacture,  224. 

incidental  manufacturing  is  not  sufficient,  224. 
land  need  not  be  within  one  ambit,  225. 
taking  the  water  power  and  machinery  is  taking  part  of,  225. 
promoters  must  take  fixtures  in,  225. 
procedure  when  promoters  desire  to  take  part,  225. 

iSfw"  Counter  Notice." 

MARKETS  AND  FAIRS, 

special  Act  to  incorporate  Markets  and  Fairs  Clauses  Act,  1847... 344. 
construction  under  that  and  Lands  Clauses  Acts,  344. 

compensation  to  be  determined  as  under  Lands  Clauses  Acts,  345. 
additional  land  may  be  taken  for  extraordinary  purposes,  346. 
undertakers  may  take  land  required  for,  347. 

and  land  for  a  second  market  house,  347. 

may  erect  slaughterhouses  on  such  land,  348. 

but  cannot  create  a  nuisance,  348. 

weighing  machines  for  cattle,  347. 
undertakers  must  do  as  little  damage  as  can  be  and  make  full  compensa- 
tion, 347. 
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urban  district  councils  may  provide  markets,  346. 
and  slaughterhouses,  *Miy, 
and  weighing  machines,  347. 
taking  land  under  Public  Health  Act,  1875... 34 7. 
may  not  provide  land  for  fairs,  347. 

MAREIED  WOMAN, 

power  to  sell  land,  17,  19. 

for  extraordinary  purposes,  25,  26. 
conveyance  of  copyholds  by,  21. 
deposit  of  money  in  bank,  131. 
payment  out  to  when  absolutely  entitled,  1 52. 

evidence  upon  application  as  to  funds  in  Court,  161. 
rights  in  regard  to  dower,  19. 

MiVSTEB. 

taxation  of  costs  by,  90,  445,  607. 
payment  of  fees  for,  600. 

See  **  Taxation  of  Co^tt*/' 
power  of,  under  Arbitration  Act,  1889... 516. 

MERCHANT  SHIPPING  ACT,  1894, 

provides  for  the  compulsory  taking  of  lands  for  lighthouses,  605. 

MESNE  PROFITS, 

compensation  for,  when  lands  omitted  to  be  purchased,  251. 

MESSUAGES, 

included  in  definition  of  land,  4, 
what  are,  6. 

METROPOLITAN    PAVING    ACT,    1817,    OR   MICHAEL  ANGELO 
TAYLOR'S  ACT,   718. 
city  and  borough  councils  may  widen  and  improve  streets,  719. 

may  purchase  or  take  land  for,  719. 

incapacitated  persons  may  sell,  721. 

sale  of  disused  burial  groundn,  721. 
procedure  to  take  lands,  719. 

adjudication  that  land  required,  719,  720. 

notice  to  treat  for,  720. 

effect  of  notice  to  treat,  720. 

power  to  take  part  ol  house,  221,  720. 
compensation,  how  settled,  722. 

warrant  to  sheriff  to  summon  jury,  722. 

procedure  before  jurj-,  722. 

costs  of  assessing  compensation,  723. 
application  of  purchase  money,  724,  725. 

costs  of  proceedings  in  Court,  in  regard  to,  179,  726. 
vesting  of  lauds  in  local  authority,  725,  728. 
yearly  tenants  to  deliver  posseKsion,  726. 

compensation  to,  727. 
rights  of  mortgagees,  727. 
power  of  sale  of  land  taken,  728. 

right  of  pre-emption,  728. 
forms  under,  783,  787. 

MILITARY  PURPOSES, 

statutes  dealing  with  the  acquibition  of  land  for,  404,  580,  628,  703. 
Secretary  of  State  for  War  has  lands  vested  in  him,  703. 
power  of,  to  purchase  or  lea^e  lands,  581,  703. 
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MILITARY  FVRFOSES^-continued. 

Secretary  of  State  for  War — continued, 

conveyances  of  land  to,  704. 
form  of,  704. 

incapacitated  persons  may  sell,  704,  705. 
provisions  of  Lands  Clauses  Act  available,  404,  581. 
Secretary  of  State  may  sell  lands,  704. 

equitable  interests  afterwards  established  to  be  compensated,  705. 
acquisition  of  land  for  ranges,  barracks,  and  storage  of  arms,  580. 

by  Secretaiy  for  War,  580. 

by  a  volunteer  coi-ps,  580. 

by  county  or  borough  council,  580. 

Lands  Clauses  Acts  incorporated  with  modifications,  581. 

provisional  order  to  be  obtained,  581,  582. 

procedure  to  obtain,  582. 

measure  of  compensation,  583. 
injury  caused  by  a  camp,  584. 
disposal  of  land  on  disbandment  of  corps,  584,  628. 
power  to  stop  up  and  divert  footpaths,  586. 
to  extinguish  rights  of  common,  707. 
bye-laws,  as  to  use  of  land,  586. 

power  to  make,  586. 

where  right  of  firing  acquired,  587. 

as  to  highways,  587. 

by  the  sea,  628. 

notice  and  enforcement  of,  587. 

in  case  of  land  leased,  588. 

compensation  for  injurious  affection  by  reason  of,  587,  628,  629. 
power  to  fix  alignment  marks,  589. 

full  compensation  to  be  made,  589. 
land  for  defence  of  realm,  404,  703,  706. 

Secretary  of  State  may  use  powers  of  Lands  Clauses  Acts,  404. 

may  require  arbitration  only,  under  certain  Acts,  589. 
land  cannot  De  taken  compulsorily  for  defence  except  in  certain  cases,  711 . 
if  taking  authorised,  justices  to  put  Secretary  of  State  in  possession,  706. 
compensation  to  be  assessed  by  a  jury,  706. 
*  appeal  from,  710, 

apportionment  by,  711. 

if  claim  under  200/.  by  justices,  708. 

if  party  absent,  by  a  surveyor  appointed  by  justices,  708. 
desires,  by  arbitration,  711. 
service  of  notices  on  owners,  708. 

on  Secretary  of  State,  708. 
how  value  to  be  estimated,  704,  708. 

how  compensation  for  damage  to  be  ascertained,  709. 

enhanced  value  to  owners,  709. 

where  restrictions  exist  as  to  building,  709. 
removal  of  erections  on  restoration  of  lands  hired,  711. 
application  of  purchase  money  for  land  for,  712,  713,  714. 
payment  in  Court  on  failure  to  deduce  title,  713. 

additional  sum  payable  by  Secretary  of  State  to  meet  expenses,  713. 

orders  as  to,  to  be  made  at  chambers,  713. 
persons  in  possession  deemed  to  be  owners,  715. 
compensation  for  interests  omitted  to  be  purchased,  709. 
enrolment  of  deeds  relating  to  land,  715. 
power  of  Secretary  of  State  to  sue,  716. 
entry  on  laud  for  manoeuvres,  619. 

appointment  of  commission,  621. 
power  of,  to  make  orders,  622. 
to  regulate  procedure  as  to  compensation,  623. 

compeubation  for  damage  caused  by  manoeuvres,  622. 
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MILL, 

compensation  for  injury  to,  by  altering  road  to,  124,  127. 

by  removing  reservoir,  105. 

by  risk  from  fire,  106. 

by  altering  level  of  a  river,  127. 

by  diverting  water  in  a  river,  351. 
compensation  water,  351. 

penalty  for  failure  to  send  down  water,  351. 
removal  of  mill  dams  under  Lands  Drainage  Act,  1861... 409. 
interference  with  ancient  mill  in  London,  730,  744. 

lUKES  AND  MINERALS, 

special  provisions  as  to,  in  case  of  railways,  328. 

of  waterworks,  358. 

of  sanitary  works,  493. 
special  provisions  to  be  re^;arded  as  a  statutory  code,  328. 
general  law  as  to  reservations  of,  328. 
ordinarily  pass  on  a  oonve^rance  of  land,  13. 

under  statutory  provisions  do  not  pass  imless  expressly  mentioned, 
328,  358. 
action  will  lie  for  wrongful  removal,  330. 
may  be  purchased  compulsorily  with  surface,  284,  330. 

or  after  surface  has  been  taken,  35,  330. 

right  of  tenant  for  life  to  value  of,  19. 
where  statutory  provisions,  notice  to  treat  should  refer  to,  40,  330. 

some  minerals  may  be  purchased  and  others  excluded,  330. 

owner  not  bound  to  prove  mineral  contents  of  hmd,  330. 
deposit  on  entry  need  not  include  value  of  minerals,  if  not  required,  208, 

330. 
definition  of,  328. 

meaning  of  *'  mines  of  minerals,*'  328,  329. 
not  to  be  worked  within  a  certain  distance  without  notice,  330,  360. 

person  desirous  and  entitled  to  work  to  give  notice,  331,  360. 
counter  notice  by  company,  333. 
if  notice  given,  company  are  bound  by  it,  331. 
company  may  purchase  if  working  likely  to  damage  railway,  331. 

compensation  for,  to  be  settled  pursuant  to  Lands  Claudes  Acts, 
331,  337. 

every  interest  to  be  compensated,  332. 
measure  of  compensation,  332,  360. 

compensation  for  injurious  afFection,  105,  332. 
injury  caused  by  improper  construction,  remedy  by  action,  118,  383. 
special  reservation  of  right  of  action  in  case  of  waterworks,  363. 

also  in  case  of  sewers  and  sanitary  works,  493. 
if  company  do  not  give  notice  to  take,  owner  may  work,  333,  361. 

by  surface  or  underground  operations,  334. 

may  let  down  surface  and  destroy  undertaking,  334. 
Sef**  Support." 

may  do  so  although  company  have  purchased  all  minerals  except 
one,  334. 

mines  to  be  worked  pronerly  or  owner  liable  for  injury,  334,  839. 
commimications  may  be  maae  when  mines  severed,  336,  361. 

must  not  injure  works,  337,  361. 
compensation  to  be  made  for  severance  of  mines,  105,  337. 

to  be  determined  in  case  of  railways  under  Railways  ClauseB  Act, 
337,338. 

in  waterworks  and  sanitary  works  under  Lands  Clauses  Acts,  860, 
361,  494. 

to  be  made  from  time  to  time,  337,  361. 

may  include  prospective  dama^  if  imminent,  338. 

may  be  determined  when  land  is  taken,  338. 
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oompensation  to  be  made  for  severance  of  mines — continued. 

to  include  value  of  minerals  which  cannot  be  worked,  337,  361. 
.  extra  expenses  of  working,  338,  361. 
prospective  value  of,  102,  332. 
owner  of  surface  to  be  compensated  for  airways  made  in  his  land,  338. 
power  to  enter  and  inspect  mines,  339,  363. 

penalty  for  refusal  to  allow  inspection,  339. 
if  wrongfidly  worked,  company  may  require  means  to  make  railway 

safe,  339. 
in  case  of  sewers  and  waterworks  undertakers  to  make  plan  of  pipes, 
359,  493. 
copies  to  be  deposited,  3d9. 
may  be  inspected,  359. 
mineowners  may  work  under  if  no  such  plans,  360. 
mineowners  may  bring  action  if  injury  to  mine  apprehended  from  water 

undertaking,  362. 
right  of  tenant  for  life  to  value  of,  19,  166. 
right  to  sink  shaft,  compensation  for,  39,  332. 

if  no  statutory  provisions,  support  assumed  to  be  given,  334,  450,  495. 
mineowner  should  claim  compensation,  495. 
limitation  of  right  in  case  of  sanitary  works,  496. 
right  to,  reserved  under  Electric  Lighting  Acts,  491. 
Public  He^th  Acts,  459. 
not  to  be  purchased  for  allotments,  597,  598. 
nor  hired,  602. 

MISCONDUCT, 

ground  for  removal  of  arbitrator,  525. 
for  setting  aside  award,  70,  525. 

MISTAKE, 

interests  omitted  through  mistake  to  be  purchased,  250. 

if  bond  fide,  promoters  may  remain  in  possession  for  six  months,  251. 
in  plans  to  be  corrected,  284,  305,  352,  369,  378. 
remission  of  award  for  admitted  mistake  of  arbitrator,  524. 

calling  arbitrator  to  prove,  71. 

MONTH, 

definition  of,  4. 

MOETGAGE, 

promoters  have  power  to  redeem  mortgage,  237. 

whether  they  have  equity  of  redemption  or  not,  238. 
on  payment  of  princip^,  costs,  charges,  and  six  months*  additional 
interest,  238. 
or  on  six  months'  notice,  238. 
further  sum  to  be  paid  if  before  time  of  redemption,  242. 
on  refusal  to  accept  amount  to  be  deposited,  239. 
interest  of  mortgagee  to  vest  on  execution  of  deed  poll,  239. 
promoters  may  arrange  with  mortgagor  to  redeem,  238. 
mortgagor  must  pay  interest,  238. 

mort^gee  not  bound  by  promoters*  agreement  with  mortgagor,  20, 
240. 
may  restrain  promoters  using  the  land,  238. 
mortgage  not  redeemed,  mortgagee  to  receive  notice  to  treat,  38,  239. 

whether  legal  or  equitable,  38. 
compensation  when  mortgage  exceeds  value  of  land,  239. 

to  be  settled  between  mortgagee,  mortgagor,  and  promoters,  239. 
if  disputed,  as  in  other  cases,  239. 
mortgagee  not  bound  by  assessment  of  mortgagor's  interost,  20,  240. 
unless  a  party  to  inquiry,  240. 
how  mortgagee's  clami  dealt  with,  239,  240. 
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mortgagee's  right  to  compensation  for  goodwilli  101,  240. 

second  mortga^pee,  38. 

on  refusal  of  tender,  money  to  be  deposited,  239,  240. 

right  of  mortgagee  to  vest  in  promoters  by  deed  poll,  239,  240. 
compensation  where  part  of  mortgaged  land  taken,  241. 

how  settled,  241. 

on  failure  to  convey,  money  to  be  deposited  and  deed  poll  executed, 
241. 

mortgagee's  rights  as  to  remainder  not  afiFected,  242. 
compensation  if  mortgage  paid  ofiF  before  stipulated  time,  242. 

how  settled,  242. 

amount  to  be  deposited  in  Court  before  entry,  243. 
lien  on,  240. 
mortgagee  is  a  person  absolutely  entitled  to  money  in  Court,  150. 

may  be  paid  off,  out  of  money  in  Court,  150,  174. 

inquire*  as  to  interest,  174,  173. 
money  in  Court  may  be  applied  in  discharge  of  mortgage,  137. 

under  Settled  Land  Acts,  145. 

MUNICIPAL  CORPORATIONS, 
sale  of  land  by,  17. 

for  extniordinary  purposes,   with  consent  of  Local  Goyemment 
Board,  17,  26. 
servic^e  upon,  of  notices,  44. 

application  of  moneys,  in  Court,  belonging  to,  137,  140. 
to  paying  off  mortgages,  137. 

NAVAL  WORKS, 

acquisition  of  land  for,  400,  431,  609. 
*SVe  *' Admiralty." 

NEGLIGENCE, 

promoters  liable  to  action  for,  in  constructing  works,  117. 
in  carrying  on  works,  118. 

NEIGHBOURING  LANDS, 

may  be  taken  to  complete  scheme  under  Housing  of  the  Working 
Classes  Act.  1890,  Part  I.,  533. 
under  Part  II.,  556.  638. 
to  be  distinguished  from  unhealthy  area,  534. 
compensation  asser^sed  on  different  principle,  542,  543,  638. 

NEW  TRIAL, 

not  allowed  from  High  Court  jury,  444. 

NOISE, 

injury  caused  by,  a  subject  of  compensation  if  part  of  land  taken, 

106,  107.    • 
no  compensation  if  no  land  taken,  122. 

NOTICE, 

desiring  arbitration,  49. 

of  intention  to  summon  jury,  73. 

of  inquiry  before  jury,  81. 

of  intention  to  take  premises,  103. 

of  claim  when  land  taken,  110,  114. 

requiring  the  whole  of  a  house  to  be  taken,  225. 

service  of,  on  promoters,  269. 

to  take  temporary  possession  of  land,  301. 

of  intention  to  work  mines,  330. 

counter  notice  by  company,  333. 
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NOTICE  TO  TREAT, 

to  be  given  when  land  required,  28. 

otherwise  promoters  liable  to  action,  35. 
may  include  various  plots,  and  is  not  severable,  36. 
for  subsoil,  29. 
a  second  notice  may  be  given  for  additional  land,  35. 

or  if  notice  withdrawn,  225. 
form  of,  40,  750. 

for  an  easement,  752. 

no  particular  form  necessary,  40. 

land  required,  should  be  stated  accurately,  40. 

must  demand  particulars  of  interest,  40. 
See^^  Particulars  of  Interest." 

minerals  should  be  referred  to  in  case  of  railways  and  waterworks, 
40,  330. 

form  under  Metropolitan  Paving  Act,  18 17... 783. 
execution  of,  40. 

stamp  not  required,  40. 
service  of,  44. 

when  owner  cannot  be  found,  44. 

on  corporations  aggregate,  44. 
to  be  given  to  all  parties  interested,  28,  38. 

whether  interest  legal  or  equitable,  38. 

to  incoming  tenants,  38. 

probably  not  to  yearly  tenants,  39. 

interest  must  be  an  interest  in  land,  39. 

not  when  easements  are  destroyed,  28. 
effect  of  the  notice  to  treat,  on  owner's  rights,  35,  37. 

binds  him  to  give  up  the  land  to  promoters,  37. 

without  compensation  for  subsequently  created  interests,  37. 

binds  land  in  hands  of  purchaser  without  notice,  37. 
effect  of,  as  against  promoters,  35. 

enables  landowner  to  compel  promoters  to  take,  35. 

enforceable  by  mantUimiis,  36,  75. 

is  not  to  create  a  contract  or  debt,  35,  36. 

how  far  a  compulsory  taking,  27. 

may  constitute  a  waiver  of  a  prior  agreement,  36. 

fixes  date  at  which  interest  of  owner  to  be  assessed,  36. 
validity  of,  how  affected,  41. 

by  time,  41. 

by  revocation,  41. 

by  withdrawal  on  receipt  of  counter  notice,  42,  225. 
See  **  Counter  Notice." 

by  estoppel,  43. 
warrant  to  sheriff  must  be  consistent  with,  36. 
a  statutory  notice  to  take  land  partly  equivalent  to,  37. 

also  a  notice  under  Metropolitan  Paving  Act,  18 17. ..720. 
notice  prior  to  applying  for  provisional  order  has  not  Q^ect  of,  461,  535. 
doubtful  if  required  before  entry  under  section  85... 206. 

if  served  entry  can  be  made  after  time  limited  for  compulsory 
taking,  207. 
costs  incurred  because  of  service  of,  not  recoverable  as  compensation  if 

undertaking  abandoned,  578. 
public  authorities  may  lay  sewers  without  delivering,  29. 

NUISANCE, 

remedy  by  action  for,  if  due  to  negligent  construction  of  works,  117. 

to  negligent  carr}dng  on  of  works,  118,  450,  490. 

if  autnorised,  no  action  for,  122. 
no  compensation  if  due  to  carrying  on  of  works,  122. 

vibration,  122. 
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KUlSASCE—continued. 

no  oompenBation  if  due  to  curying  on  of  works — cxmUnued, 

smoke  and  noise,  122. 

frightening  horses,  123. 

noise  of  cattleyard,  123. 

sparks  from  engine,  123. 

interference  with  public  right,  124. 

compensation  if  owner  sufrers  more  than  public,  124. 
on  land  temporarily  occupied,  301. 
by  slaughterhouse,  348. 
by  electrical  works,  490. 
from  rifle  range,  587. 

NUBSEBY  GAEDEN, 

not  to  be  taken  with  house  if  not  an  adjunct,  223. 
with  a  cottage  is  not  land  built  upon,  227. 

OATH, 

definition  in  Lands  Clauses  Act,  4. 

includes  affirmation,  7. 
arbitrator  may  examine  witnesses  upon  oath,  61,  519. 

forms  of,  before  arbitrator,  61,  762. 
witnesses  before  jury  to  be  on  oath,  81. 

jury  to  be  sworn,  82. 
justices  may  examine  witnesses  upon,  52. 
person  giving  false  evidence  liable  for  perjury,  274. 

OBSTBUCnON, 

no  compensation  for  temporary  obstruction  of  highway  if  not  unreason- 
able, 121. 
compensation  if  permanent,  if  land  affected,  117,  124. 

if  to  private  way,  125. 
no  com})ensation  for  removing  obstruction  in  river,  119. 
purchasing  buildings  which  are  obstructive,  548. 
in  London,  719. 

OCCUPIEB, 

service  upon,  of  notice,  if  owner  absent,  44. 
entitled  to  compensation  for  expulsion,  103. 

OP  ANY  TENUBE, 
meaning  of,  6. 

OFFEB, 

if  amount  awarded  exceeds  amount  offered  by  promoters,  they  pay  costs 
of  assessing  compensation,  in  case  of  arbitration,  63. 
in  case  of  jury,  89. 
promoters  not  bound  to  make,  65. 

offer  must  be  clear,  65. 
time  to  make,  to  save  costs  in  case  of  arbitration,  65. 

must  be  made  before  commencement  of  arbitration,  66. 
time  to  make  in  case  of  assessment  by  jury,  74,  88. 

offer  must  be  made  in  notice  of  intention  to  have  a  jury  smnmoned, 

73,  87. 
may  be  withdrawn  and  new  notice  sent,  74,  88. 
otherwise,  afterwards  is  too  late,  74.  88. 
previous  notice  not  in  offer  is  invalid,  88. 
if  land  taken  or  injuriously  affected,  time  for  is  in  notice  of  time  and 
place  of  inquiry,  81,  88. 
may  be  withdrawn,  and  increased  before  that  time,  88. 
withdrawal  at  hearing,  Ixxxviii. 
no  power  in  assessing  tribunal  to  inquire  as  to  amount  offered,  89. 
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superfluous  lands  to  be  offered  to  owner  of  lands  from  which  severed, 
260. 
then  to  owners  of  adjoining  lands,  260,  262. 
if  several  such  owners,  262. 
to  be  accepted  within  six  weeks,  263. 

offer  may  be  made  after  contract  to  sell  to  some  other  person,  261. 
See  *'  Su])erfluous  Lands." 

OMISSION  TO  PUECHASE  LAND  TAKEN, 
promoters  may  be  ejected,  35,  252. 

or  sued  in  trespass,  251,  252. 
six  months'  possession  allowed  if  by  mistake,  251. 

if  disputed,  six  months  from  decision  of  dispute,  251. 
mistake  must  be  horul  fide,  252. 

doubt  as  to  position  of  claimant's  land  insufficient,  251. 

or  mistaken  belief  that  value  would  exceed  mortgage,  251. 

mistake  as  to  quantity  is  sufficient,  252. 

ignorance  of  an  outstanding  interest  is  sufficient,  252. 

if  dispute,  ejectment  will  lie,  but  execution  restrained,  252. 

determination  of  dispute,  252. 

promoters  disputing,  pay  costs  of  action  if  wrong,  253. 

costs  to  be  as  oetween  solicitor  and  client,  253. 

how  costs  determined,  253. 
compensation  to  be  settled  and  paid  within  six  months,  251. 

to  include  mesne  profits  and  interest,  251. 

to  be  determined  as  in  other  cases,  251. 

to  be  assessed  as  at  date  of  entry,  252. 

OMISSIONS  IN  PLANS  AND  BOOK  OF  REFERENCE, 
to  be  corrected  in  Acts  for  construction  of  railways,  284.' 
of  markets  and  fairs,  345. 
of  waterworks,  352. 
of  harbours,  docks  and  piers,  369. 
of  cemeteries,  378. 
under  Towns  Improvement  Act,  375. 

OPEN  SPACES, 
definition  of,  481. 
statutes  applicable  to,  481. 
district  councils  may  purchase  land  for,  460,  481. 
a  majority  of  persons  interested  may  convey  to  local  authorities,  481. 
disused  burial  grounds  may  also  be  conveyed,  481. 
compensation  to  be  made  for  all  rights  in,  481. 
to  be  settled  as  imder  Lands  Clauses  Acts,  482. 

ORDERS, 

forms  of,  as  to  payment  of  dividends  on  money  deposited,  162. 
for  application  of  money,  163. 
costs  of  obtaining,  188. 

See  **  Costs  m  Case  of  Money  Deposited." 
for  taxation  of  costs  of  conveyance,  202. 

OWNER, 

definition  in  Lands  Clauses  Acts,  4,  8. 

See  "Disability,  Parties  under." 
in  Public  Health  Act,  1875.. .461. 
should  receive  notice  to  treat,  28. 

service  of  notice  on  owner,  44. 
procedure  when  owner  absent,  94. 
See  "  Absent  Owner." 
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OWNEE^-Hxm^w  ued. 

oompenBation  for  land  to  be  for  yalue  to  owner,  97. 
8homd  convey  on  papnent  of  deposit,  170,  171. 
not  making  a  good  title,  171. 
prooedure  where  dispute  a«  to  ownership,  172. 
consent  of,  to  entry  on  lands,  204. 

Srf  "  Entry." 
adjoining  owner,  right  of,  to  superfluous  lands,  260,  262. 

See  *'  Adjoining  Owner." 
person  in  possession  to  be  deemed  owner,  176. 


PABISH  COUNCIL, 

a  body  corporate  with  power  to  hold  land,  595. 

without  a  common  seal,  595. 

execution  of  documents  by,  12,  595. 
may  purchase  land  by  agreement,  595. 

voluntary  clauses  of  Lands  Clauses  Acts  incorporated,  595. 
for  compulsory  purchase  may  apply  to  county  council,  500,  595,  596. 

for  what  purposes,  596. 

for  aUotments  and  common  pasture,  599. 

not  for  water  supply,  599. 
inquiry  by  county  coimcil  as  to  acquiring  land  on  reasonable  tenns, 
59o. 

may  order  compulsory  powers  to  be  put  in  force,  596. 
parish  council  may  appeal  to  Local  Qovemment  Board  if  county  coimcil 
refuses,  596. 

Board  may  order  land  to  be  taken,  596. 

procedure  to  obtain  final  order,  597. 

execution  of  order,  597. 
order  shall  incoi*porate  Lands  Clauses  Acts,  597. 
modifications  of,  598. 

and  sections  as  to  mines  in  Railways  Clauses  Act,  1845... 597. 
compensation  to  be  settled  under  Allotment  Acts,  598. 
Ser  "Allotments." 

counsel  not  to  attend  inquiries,  598. 
land  to  be  assured  to  parish  council,  599. 
may  hire  land  for  allotments,  599. 

but  not  mines  or  minerals,  602. 

representation  to  county  coimcil  as  in  case  of  purchase,  599,  600. 

oraer  shall  incorporate  Ijands  Clauses  Acts  as  adapted,  601. 
arbitrator  to  settle  compensation  for  hiring,  600. 

and  apiK>rtionment  of  rent,  600. 

tenant's  compensation  to  be  awarded  in  fixing  rent,  600. 

award  by  arbitrator,  601. 
compensation  by  landlord  for  improvements  at  end  of  hiring,  601. 
landlord  may  resume  possession  to  work  minerals,  602. 

on  payment  of  oomi^nsation,  602. 
settlement  of,  by  arbitrator,  602. 

PART  OF  A  HOUSE  OR  BUILDXNG, 
owner  not  bound  to  sell,  219. 
what  is,  220. 

Set  "House." 

PARLIAMENTARY  DEPOSITS  AND  BONDS  ACT,  1892, 
compensation  to  landowners,  a  first  charge  on  deposit,  576. 

for  commencement,  abandonment,  or  constniction  of  undertaloDg, 

576,  577. 
not  for  costs  incurred  in  consequence  of  notice  to  treat,  578. 
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PAETICULAES  OF  ESTATE  OR  CLAIM, 
should  be  demanded  in  notice  to  treat,  28. 

owner  not  bound  to  supply,  40,  45. 

unless  so  nrovided  in  special  Act,  45. 
if  not  supplied  within  twenty-one  days  compensation  to  be  settled  by 

jury,  45. 
must  be  supplied  if  arbiti*ation  desired,  45,  49. 

quantity  and  quality  of  estate  to  be  stated,  45. 

and  the  amount  claimed,  50. 
form  of,  751,  755. 

under  Michael  Angdo  Taylor's  Act,  784. 
to  be  stated  when  claim  made,  if  land  has  been  taken,  110,  114. 

or  injuriously  affected,  114. 

forms  of,  769,  770. 

PARTIES, 

authorised  to  purchase,  11. 

to  sell  and  convey,  16. 
interested  in  lands  should  receive  a  notice  to  treat,  34,  38. 
failing  to  treat,  45. 

death  of  party  to  arbitration  does  not  revoke,  53,  54. 
entitled  to  rents  and  profits,  153. 
when  compensation,  payable  to,  164. 
to  an  action,  served  in  case  of  applications  of  moneys  deposited,  192. 

See  "  Disability,  Parties  under." 

PAYMASTER-GENERAL, 

money  to  be  paid  into  bank  to  aocoimt  of,  131. 
takes  place  of  Accountant-General,  132. 
of  Remembrancer,  713. 

PAYMENT  INTO  COURT.     See  "  Deposit  of  Money  in  Bank." 
when  compensation  to  be  paid  in,  131,  164,  171. 
procedure  on,  134. 
sums  above  200/.,  163. 

PAYMENT  OF  PRICE, 

enforcing,  by  action  on  award,  68. 

on  verdict  of  jury,  86. 
before  entry,  203,  205. 
after  entry,  211. 

vendor^s  lien,  211. 

PAYMENT  OUT  OF  COURT, 

to  persons  absolutely  entitled,  132,  144»  150. 
applications  to  Court  for,  156. 

iSce  *•  Application  of  Money  Deposited." 

PENALTIES  UNDER  LANDS  CLAUSES  ACTS, 
for  wrongful  entry  upon  land,  217. 
for  defamt  by  sheriff  or  jury,  80. 
for  default  of  witnesses  before  sheriff,  81. 

before  justices,  272. 
on  promoters  failing  to  keep  or  deposit  copies  of  special  Act,  27.5. 
recoverable  before  justices,  269. 

procedure  under  Summary  Jurisdiction  Acts,  270. 

how  levied,  270. 

distress  upon  treasurer,  271. 

distress  not  unlawful  for  want  of  form,  271.   . 

pix)ceedings  not  to  be  q^uashed  or  removed  on  cerliorari,  272. 

unless  excess  of  jurisdiction,  273. 
parties  may  appeal  to  quarter  sessions,  273. 

power  of  quarter  sessions,  273. 
Apphcation  of  penalties,  271,  274. 
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permanent  improvements. 

application  of  money  deposited  in,  140. 
under  Settled  Land  Acts,  146. 
what  have  been  authorised,  147. 
in  case  of  mansion  house,  148. 

PETITION, 

when  procedure  for  application  in  regard  to  monej  deposited,  by  petition* 

156,  167. 
for  interim  and  ]>ermanent  investment  not  by,  157. 
unless  question  complicated,  15H.  ' 

See  **  Investment." 
for  payment  out  if  sum  over  1,000^,  156. 
form  of,  159. 

evidence  upon,  160. 
tiUe  to,  159. 

examples  of  titles,  159. 
service  and  appearance,  189. 
costs  of,  178,  188. 

Set  **  Costs  in  Case  of  Money  Deposited.*' 

PEERS, 

land  for  the  construction  of,  367. 

See  "Harbours,  Docks,  and  Piers." 

PIPES, 

unused  water  pipes  in  land,  held  not  an  interest  in  land,  39. 
plan  of  water  pipes  to  be  made  in  mining  districts,  359. 

also  of  pipes  for  sanitary  purposes,  494. 
support  to  gas  pipes,  450. 

See  "  iSupport." 
laying  water  pipes  in  private  land,  364,  460. 
breaking  up  streets  to  lay,  364. 
when  land  need  not  be  acquired  for  laying,  29. 
interference  with,  by  railway  company,  297. 

PLANS, 

deposit  of,  in  case  of  local  bills,  33. 

land  authorised  to  be  taken  by  reference  to,  33. 

only  to  be  regarded  so  far  as  incorporated  in  Act,  33. 

meaning  of  '*  lands  delineated  **  on,  34. 
omissions  in,  to  be  corrected,  284,  345,  352,  368,  375. 

See  *•  Omissions  in  Plans." 
deposit  of  plans  altered  by  Parliament,  285,  369. 
of  water  mains  and  sewers,  359,  494. 

POOR'S  RATE, 

promoters  liable  to  make  good  the  deficiency  in,  265,  267. 

whether  works  for  profit  or  for  public  improvements,  265,  266. 

including  rates  diarged  upon  poor's  rates,  268. 

whether  works  ultimately  assessable  or  not,  266. 

whether  land  used  for  the  works  or  not,  266. 

under  Housing  Act  schemes,  541. 
other  rates  not  to  be  made  up  imless  express  provision,  268. 

London  general  rate,  268. 

meaning  of  general  purposes  rate,  268. 
deficiency  computed  according  to  rental  value,  265,  267. 

if  premises  not  assessed  no  deficiency,  267. 

no  deduction  allowed  for  houses  empty  when  taken,  267. 

nor  for  commission  allowed  to  owners  of  small  tenements,  267. 

reduced  as  lands  become  assessable,  267. 

method  of  computation  in  case  of  public  improrement",  265. 
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POOR'S   RATE— iX)ntinued.  * 

defidency  payable  until  works  completed,  266. 
sufficient  if  completed  in  parish,  266. 
if  part  completed,  266. 

completion  of  public  improvements,  266,  267. 
deficiency  payable  as  rates  are  made,  268. 
demand  necessary,  268. 
aiToars  may  be  recovered,  268. 
payment  enforced  by  action,  268. 

POSSESSION, 

persofi  in  possession  to  be  deemed  owner,  176. 
but  must  be  in  possession  as  owner,  177. 
sheriff  may  put  promoters  in  possession,  218. 

promoters  may  take  possession  peaceably,  219. 
tenants  required  to  give  up,  246,  247. 

justices   may  put   officers   of   Crown  in  possession,  under  Customs 
Consolida,tion'Act,  1853.. .391. 
imder  Admiralty  Signal  Stations  Act,  685. 
Defence  Act,  1842.. .706, 
how  obtained  after  closing  order,  547,  639. 

POST  OFFICE, 

definition  of  the  purposes  of  the,  480 

Postmaster-6eneral  a  corporate  body,  477. 

may  purchase  land  for  post  office,  477. 

LandB  Clauses  Acts  applicable,  477. 
compulsory  powers  not  to  be  exercised  without  sanction  of  Parliament,  478. 

sanction  to  be  obtained  by  Treasury,  478. 
notices  to  be  served  by  Postmaster-General,  478. 
lands  of  Duchy  of  Lancaster  may  be  sold  for,  478. 
bond  on  entry,  requires  no  sureties,  478. 
how  documents  to  be  executed,  479. 
exemption  from  stamp  duty,  .479. 
sale  of  land  by,  479. 

power  to  make  claims,  entry  or  distress,  479. 
taking  land  for  telegraph  works,  591. 

See  ♦'Telegraph." 

POTENTIAL  VALUE  OF  LANDS, 

to  be  considered  in  assessing  value,  102. 

where  land  severed,  105. 

of  un  worked  minerals,  102. 
special  adaptability  for  certain  purposes,  102,  659. 

See  **  Special  Adaptability.^' 

PRECEDENTS, 

Appendix  of,  748. 

See  **  Table  of  Contents,"  XI. 

PBE-EMPTION, 

right  of,  by  owner  of  land  from  which  severed,  260. 

unless  in  town  or  built  upon,  260,  261. 
See  **Town." 
may  be  enforced  by  action,  262. 
form  of  offer  of  pre-emption,  780. 
of  adjoining  owners,  260. 

includmg  persons  with  limited  interest,  262. 

where  there  are  several,  262. 
right  to  be  claimed  within  six  weeks,  263. 
arbitration  to  settle  price,  263. 

conduct  of,  263. 

costs  of,  263. 
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PRE-EMPTION-^ow^iMMttf. 

conveyance  by  promoters  on  payment,  263,  264. 

See  *'  Superfluous  Lands, 
an  interest  in  land,  105,  258. 
under  Michael  An^elo  Taylor's  Act,  728. 

PEBSCRIBED, 
definition  of,  3. 

PRICE, 

of  lands  of  incapacitated  persons  sold  by  agreement,  how  ascertained,  21. 
fixing  price  after  notice  to  treat  makes  contract,  14,  36. 

See  **  Payment  of  Price,"  •*  Principles  of  Compensation." 
of  superfluous  land,  how  fixed,  263. 

PRINCIPLES  OF  COMPENSATION,  WHEN  LAND  TAKEN, 

oom^nsation  to  include  value  of  land,   damage  for  severance  and 

injurious  affection  of  land  held  therewith,  82,  96,  97. 
value  of  land  is  value  to  owner,  97. 

in  case  of  burial  grounds,  97. 

statutory  rights,  99. 

rights  under  covenants,  100. 

under  wills,  98. 
compensation  for  public-houses,  99. 

for  goodwill,  101. 

for  equitable  interests,  100. 
prospective  value  to  be  considered,  102. 

special  adaptability,  102,  659. 

for  public  parks,  99. 
injury  due  to  expulsion,  100. 
prmaple  of  re-instatement,  103,  656. 
damage  by  severance  from  other  land,  104. 

land  niust  be  held  with  land  taken,  104. 

potential  use  of  severed  land,  105. 

m  case  of  mines,  105,  337. 
injurious  affection  of  land  held  therewith,  105. 

principles  different  than  when  no  land  taken,  105. 

user  of  works  to  be  considered,  105. 

if  injunr  done  by  works  on  land  taken,  106. 

effect  of  agreement  to  restrict  construction,  107. 
no  second  assessment  of  compensation  for  damage  that  may  be  foreseen, 
130. 

doubtful  if  unforeseen,  130. 
betterment,  nothing  allowed  for,  106. 

unless  express  provision  in  special  Act,  108. 

adopted  clauses  in  regard  to,  646. 
See  **  Betterment.** 
recoupment,  108,  646. 
principles  under  Housing  of  the  Working  Classes  Act,  1890,  Part  I.,  542. 

Part  n.,  554. 
under  Thames  River  Prevention  of  Floods  Act,  1879... 741. 

Local  Government  Act,  1894... 598. 
on  hiring  land  for  allotments,  600. 
allowance  for  compulsory  purchase,  97,  543. 
for  mines  and  minerals,  328,  358. 

PRINCIPLES  OF  COMPENSATION  WHEN  NO  LAND  TAKEN, 
compensation  recoverable  for  injury  to  land,  115. 
if  dcuuage  authorised  hy  statute,  116. 

if  it  would  have  given  rise  to  a  cause  of  action  if  unauthorised,  116, 119. 
must  be  a  rieht  connected  with  land,  116,  121. 
must  not  be  by  user  of  works,  117,  123. 
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PEINCIPLES  OF  COMPENSATION  WHEN  NO  LAND  TAKEN— co»«. 
measure  of  compensation,  128. 

for  easements,  129. 

in  case  of  obstruction  of  highways,  129. 

future  damaee,  130. 
usually  no  second  compensation,  130. 
unless  new  works,  131. 

See  **  Injurious  Affection." 

PEISONS, 

▼ested  in  commissioners  acting  under  Secretary  of  State,  49S. 
court-houses  within  precincts  of,  might  be  purchased,  499. 

compensation  to  be  settled  under  Lands  Clauses  Acts,  499. 
Secretary  of  State  may  alter,  enlarge,  build  or  rebuild,  497. 

may  purchase  land  to  do  so,  498. 

can  only  take  compulsorily  if  land  contiguous,  498. 

and  to  enlarge,  alter,  and  repair,  498. 

Lands  Clauses  Acts  to  apply,  498. 
lands  purchased  to  vest  absolutely,  499. 

compensation  to  be  made  if  true  owner  has  not  sold,  499. 

to  include  costs  of  ejectment  action,  499. 
lands  to  include  easements,  498. 

PEIVACY, 

compensation  for  loss  of,  if  land  held  therewith  taken,  106,  584. 

PEIVATE  KOAD, 

injury  to,  subject  of  compensation,  126. 

if  covenant  to  lay  out,  126. 
temporary  occupation  of,  by  railway  company,  299. 
interference  wiUi,  by  railway  company,  290,  311. 
substituted  road,  311,  313. 

PBOFITS,  LOSS  OF, 

when  a  subject  of  compensation,  101. 

no  compensation  for,  if  no  injury  to  land,  119,  121. 

by  temporary  obstruction  of  highway,  121. 

PEOMOTEES  OF  THE  UNDEETAKTNG, 
definition  of,  3. 
power  to  purchase,  11. 
entry  on  land  before  purchase,  205. 
to  make  good  poor's  rate,  265. 

PEOSPECT, 

compensation  for  injury  to,  119. 

PEOVISIONAL  OEDEE, 

land  cannot  be  taken  without,  for  new  works  for  land  drainage,  410. 
for  schools,  451 — 453. 

for  purposes  of  Public  Health  Act,  1875.. .458,  461. 
for  Lloyd's  signal  stations,  509. 
for  a  rifle  range  for  volunteers,  581,  582. 
scheme  under  Pai-t  I.  of  the  Housing  of  the  Workiug  Classes  Act, 
1890.. .536,  637. 
modification  of,  539,  638. 
under  Part  II.,  552,  637. 

if  scheme  modified,  563,  638. 
under  Part  III.,  558,  559. 
county  council  must  obtain,  to  take  lands  for  purposes  of  Local  Govern- 
ment Act,  1888.. .511. 
for  a  volunteer  range,  581,  582. 
for  an  isolation  hospital,  594. 
for  wharves  and  lairs  for  diseased  animals,  603. 
for  allotments,  501,  503,  597. 
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PUBLIC  BODIES. 

how  land  authoiifled  to  be  taken  bj,  80. 

Act  authoriaing,  more  liberally  oonatrued,  if  ambignoua,  31. 

exchanging  land  taken  for  other  land,  32. 

PUBLIC  HEALTH  ACTS, 
of  187d...457. 

See  **  Diatzict  CounciL" 
of  1883...493. 

See  **  Mines  and  Minerala.*' 
London  Act,  1891. ..743. 

See  '*  London.** 

PUBLIC-HOUSES, 

yalue  of,  how  to  be  aaseeeed,  99. 

the  landlord's  interest,  100. 

tied  houaes,  99. 
licence  for  other  premises  when  house  pulled  down,  100. 
no  compensation  for  loss  of  profits,  121. 

unless  house  affected  for  all  purposes,  121,  129,  130. 
assessment  of  tied,  for  betterment,  65d. 

under  Housing  of  the  Working  Classes  Act,  543. 

PUBLIC  PARK, 

compensation  for  land  used  as,  99. 

PUBLIC  ROAD, 

compensation  for  interruption  of,  if  land  injured  in  consequence,  124. 

not  otherwise,  121. 
interference  with,  in  constructing  railway,  291 ,  292. 
land  for  widening  may  be  taken,  701. 

Sfe  •♦  Highways.*^ 

PURPOSES  OP  THE  UNDERTAKING, 
land  taken  must  be  for,  30. 

and  not  for  collateral  purposes,  30. 
See  *'  Collateral  Puiposes.** 
promoters  to  determine  if  land  required  for,  30. 

evidence  that  land  is  required,  33. 
immaterial  if  purpose  causes  a  nuisance,  30. 

imless  no  specific  land  mentioned  in  Act,  30. 
meaning  of,  31. 

when  undertaking  for  profit,  32. 

for  public  good,  32. 
includes  in  a  raOway,  stations,  warehouses  and  offices,  279,  281,  283, 
221. 

in  case  of  docks,  qua^rs,  wharves  and  warehouses,  367. 

includes  aooommodaUon  works,  283,  291,  321. 

QUARTER  SESSIONS, 
appeal  to,  273. 
assessment  of  compensation  at,  701,  722. 

RAILWAY, 

definition  of,  281. 

alteration  and  repair  of,  291 ,  293. 

during  construction,  424. 
entering  upon  land  to  repair  accidents  on,  295. 

takmg  land  for  works  to  increase  safety,  295. 
removal  of  danj^rous  trees,  443. 

compensation  for,  443. 
power  of  Board  of  l^rade  to  require  bridge  instead  of  level  crossing,  425. 

power  of  company  to  take  land  for,  425. 
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RAJLWAY—conUnued. 

introduction  of  electrical  power  on,  633. 

taking  of  land  for,  634. 
one  company  acquiring  land  of  another  company,  426. 

special  Act  must  give  express  power,  426. 
for  junctions,  second  company  acquires  an  easement  only,  426. 

unless  first  company  agrees  to  sell,  426. 

second  company  must  only  do  what  is  necessary,  426. 
additional  compensation  when  time  of  compulsory  powers  extended,  427. 

extension  not  to  affect  existing  contracts,  427. 
amalgamation  of,  428. 

amalgamated  company  liable  to  perform  duties  of  dissolved  one, 
428. 

contracts  for  land  to  be  executed,  428. 

entitled  to  money  of  dissolved  company  in  Court,  428. 

costs  in  cases  of  monev  paid  in  by  dissolved  company,  199,  428. 
entry  on  lands  before  purchase,  203,  442. 

surveyor  to  be  appointed  by  Board  of  Tiude,  442. 

company  to  pve  notice  of  mtention  to  ajjply  for,  442. 

valuation  to  mclude  compensation  for  injury,  207,  442. 

sureties  to  be  settled  by  Board  of  Trade  if  dispute,  442. 

forms  of  notice,  application  and  appointment,  772,  773. 
compensation,  disputes  may  be  settled  by  High  Court  judge  and  jury, 
443. 

by  order  of  judge  or  master,  444. 

appeal  from  order,  444. 

question  to  be  stated  in  an  issue,  443. 

order  has  same  effect  as  wari'ant  to  sheriff,  444. 

jud^  and  jury  can  only  find  amount,  444. 

decision  is  not  judgment  of  Court,  444. 

no  appeal  from,  444, 

new  trial  cannot  be  ordered,  444. 

costs  of,  as  under  Lands  Cladses  Acts,  445. 

taxation  of  costs,  445,  606. 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT,  1845, 
application  to  future  railways,  278. 
interpretation  of  terms,  279—281. 
how  mcorporated,  282. 

Lands  Clauses  Acts  to  be  applicable  to  construction  of  railway,  282 
compensation  to  be  made  for  land  taken  and  injuriously  affected,  282. 
company  may  take  land  for  stations,  warehouses  and  offices,  281,  283. 

for  accommodation  works,  283,  291,  321. 

taking  sub-soil  is  a  taking  of  land,  284. 
powers  to  constioict  the  railway,  290. 

to  divert  roads  and  rivers,  291. 
See  "Diversion  of  Boada.'' 

to  do  all  acts  necessary,  291,  293. 
company  must  do  as  little  damage  as  can  be,  291,  292. 

meaning  of,  294. 

preventmg  subsidence  and  floods,  294. 
compensation  to  be  made  for  all  damage  sustained,  282,  284,  291. 
works  below  high-water  mark,  296. 
alteration  of  gas  and  water  pipes,  297. 

compensation  for  disturbance  of,  297. 

crossing  ^els  or  water  pipes,  298. 
errors  and  omissions  in  pUms  to  be  connected,  284. 

deposit  of  plans  and  alterations,  285. 

copies  of  plans  to  be  evidence,  286. 
deviation  from  levels,  286. 

from  gradients  and  curves,  288. 
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RAILWAYS  CLAUSES  CONSOLIDATION  ACT,   l^o-<ontinued. 
deriation  from  \eye]»--continued. 

lateral.  289. 

See  *•  Deviation." 

alteration  of  arches  and  tunnels,  288,  424. 
temporary  occupation  of  roads,  299. 

of  lands,  299. 

objection  by  owner,  299,  302. 

company  may  be  compelled  to  purchase,  305. 

compensation  for,  30j. 

See  **  Temporary  Occupation." 
purchasing  land  for  extraordinary  purx>o6es,  306. 
crossing  of  roads,  307. 

level  crossings,  307,  308,  316,  317,  425. 

Board  of  Trade  mav  require  bridge  instead  of,  425. 

may  authorise  land  to  be  taken  for,  425. 

bridges  over  roads,  307,  309. 

carrying  roads  over  railways,  310. 

repair  of  road  and  bridges,  307,  308. 
substituting  road  for  one  interfered  with,  311. 

to  be  made  although  another  convenient  road  exists.  314. 

penal^  for  not  substituting,  313. 

s]>ecial  damage  recoverable  by  action,  314. 
roads  interfered  with  to  be  restored,  314. 

or  new  road  to  be  substituted,  314. 

penalty  for  not  restoring,  315. 

company  to  repair  roads  used  by  them,  315. 
screens  for  turnpike  roads  may  be  required  by  Board  of  Trade,  318. 
alterations  as  to  roads  and  bridges,  319,  424. 
accommodation  works  to  be  made  and  maintained,  320. 

See  **  Accommodation  Works." 
power  to  parties  to  make  private  branch  railways,  326. 
mines  under  or  near  railway,  328. 

company  need  not  purchase,  328. 

may  purchase  them  when  about  to  be  worked,  330. 

compensation  for  injury  to,  331,  337. 

minmg  communications  may  be  made,  336. 

company  may  enter  and  inspect  mines,  339. 

improper  working  of,  339. 

See  *«Mine8,^'  "  Support." 
arbitration  to  settle  disputes,  340. 

See  *•  Arbitration." 
service  of  notices  on  company,  342. 

what  is  the  principal  office,  342. 

on  the  secretary,  343. 
amends  for  trespass  may  be  tendered,  343, 

may  be  paid  into  Court  if  not  tendered,  343. 

RAILWAYS  CONSTRUCTION  FACILITIES  ACT,   1864...438. 
provisional  contracts  for  land,  438,  441. 

incapacitated  persons  may  contract,  439. 

Crown  lands  may  be  sold,  439. 
Board  of  Trade  may  incorporate  company  by  certificate,  441. 

compulsor}''  clauses  of  Lands  Clauses  Act,  not  incorporated,  440. 
provisional  contracts  with  promoters  binding  on  company,  441. 
compulsory  powers  of  Railways  Clauses  Act  not  incorporated,  441. 

RATES, 

promoters  making  good  deficiency  in,  265. 

See  *' Poor's  Rate." 
sole  of  land  for  rentcharge  on  rates,  24. 
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BEALTY, 

money  paid  into  Court  for  incapacitated  persons  remains  realty,  136. 
See  **  Conversion/* 

RECEIVEE, 

may  be  appointed  to  enforce  vendor's  lien,  212. 
not  on  interlocutory  application,  213. 

EECOVERY  OF  PENALTIES,  269. 

EECOVERY  OF  PURCHASE  MONEY, 
after  entry  by  promoters,  205,  211. 

by  action,  211. 

by  vendor's  lien,  211. 

no  lien  in  case  of  sale  for  a  rentcharee,  211. 
money  deposited  in  Court  on  entry  may  be  paid  out,  216. 

iSet  "  Payment  of  Price." 

RECOUPMENT, 

local  bodies  allowed  to  purchase  land  for,  108,  109. 
report  of  committee  on,  646. 

RECREATION  GROUND, 

application  of  moneypaid  for,  485. 
purchase  of  land  for,  484. 

REDEMPTION, 

money  in  Court  may  be  applied  in  redemption  of  incumbrances,  131^ 
137,  143,  145. 
costs  of,  187. 
of  tithes  when  land  taken,  128,  472. 
of  mortgages,  237. 

RE-IMBURSEMENT  OUT  OF  MONEYS  DEPOSITED, 
for  moneys  spent  in  redeeming  land  tax,  137. 
in  buildmgs,  141. 

in  improvements  under  Settled  Land  Acts,  149. 
See  "  Application  of  Moneys  Deposited." 

EE-INSTATEMENT, 
meaning  of,  103,  656. 

applied  as  a  principle  of  determining  compensation  when  schools  and 
churches  are  taken,  103,  657. 
application  when  part  of  public  gardens  taken,  657. 

RE-INVESTMENT, 

release  of  money  in  lands,  131. 

6Ve  **  Investment,"  "  Application  of  Moneys  Deposited." 

RELEASE  OF  LAND  FROM  CHARGES,  243. 

REMAINDERMAN, 

how  value  of  interest  of,  calculated,  169. 
cannot  apply  to  have  fund  in  Court  invested,  153, 
should  appear  in  certain  cases,  153. 
See  '*  Reversioner." 

BEMEMBRANCER, 

money  payable  to,  now  to  account  of  Paymaster-General,  718. 
payable  to,  under  Admiralty  (Signal  Stations)  Act,  181 7... 688. 
under  Defence  Act,  1842.. .712. 

BEMOVAL, 

compensation  allowed  for  costs  of,  102,  103. 

expenses  of,  under  Housing  of  Working  Classes  Act,  1890... 562. 
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RENT, 

of  laud  held  on  lease  to  be  apportioned,  245. 
See  ** Lease,"  "Apportionment." 

EENTCHABGE, 

land  may  be  sold  to  promoters  for  a  rentcharge,  23. 

by  pe»ons  under  disability,  23,  401. 

to  be  settled  as  in  other  cases,  402. 

proviso  as  to  amount,  402. 

to  be  charged  on  tolls,  24. 
how  to  be  reoorered  from  promoters,  24. 

distress  for,  24. 

may  be  secured  by  power  of  re-entry,  24. 

**  rent "  in  conveyance,  same  effect  as  rentchaige,  24. 

borrowinfl;  powers  of  nromoters  to  be  reduced  proportionately,  402. 
release  of  land  from  rentdiarges,  243. 

person  under  disability  may  release,  21. 

oonsideration  may  be  an  annuity,  243. 

compensation  as  to  rentchargee  to  be  settled  as  in  other  cases,  243. 
apportionment  of  rentcharge  to  be  settled  by  justices,  243,  244. 
amount  to  be  deposited  on  failure  to  release,  244. 
promoters  may  extin^:uish,  by  ezecutinff  a  deed  poll,  244. 

rights  over  remamder  of  land  not  afiected,  244. 

evidence  as  to  release  of  rentcharge,  245. 
money  in  Court  may  be  applied  in  paying  off,  138,  143,  145. 
tithe  rentcharge,  472. 

kBPAIRS, 

money  in  Court  not  usually  allowed  to  be  expended  in  repairs,  140. 
under  Settled  Land  Act,  1890...  146. 

BESERVOIB, 

injury  to  mines  apprehended  from,  364. 
adaptability  of  bind  for,  352,  6i9,  672. 

EESOLUTION, 

by  council  necessary  to  take  land  under  Michael  Angela  Tayhr*s  Act,  719. 
form  of,  783. 

EBSTEICTIVE  COVENANTS,  BREACH  OF,  126.    ;Sc«  "  Covenants." 

REVERSION, 

money  paid  for,  how  distributed,  169. 

in  case  of  church  leases,  169. 
reversioner  cannot  apply  to  have  fund  in  Court  invested,  153. 

should  appear  only  in  certain  cases,  153,  170. 

REVOCATION, 

of  notice  to  treat,  41. 

Sre  ••  Notice  to  Treat." 
of  arbitration,  56* 

RIVER, 

interference  with  access  to,  a  subject  of  compensation,  122,  125. 

only  if  land  depreciated,  122. 
owner  may  remove  shoals  in,  without  compensation,  119. 
interference  with  flow,  127. 
diversion  of,  in  construction  of  railway,  291,  292. 
obstruction  of,  durinflr  construction,  295. 
navigable  river  may  be  partially  impeded,  292. 
included  in  definition  of  watercourse  under  Land  Drainage  Act,  1861 . .  .406. 

See  *♦  Stream,"  "  Water." 

ROADS.     See  **  Highways." 

closing  of,  for  military  purposes,  586,  587,  620. 
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EOADS--cow«in«ed. 

crossing  of,  by  railway  company,  307. 

on  the  level,  308,  316. 
railway  bridges  over,  309. 
bridges  oyer  railway,  310. 
power  of  Board  of  Trade  to  modify,  319. 
mterference  with  by  railway  company,  290,  311. 
substituted,  311,  313. 
restoration  of,  bv  railway  company,  314. 
repair  of,  by  railway  company,  315. 

BULES, 

Supreme  Court  Fund  Rules — 
as  to  payment  in,  134. 

on  payment  to  woman  marrying  or  becoming  a  widow,  161. 
Supreme  Court  Bules — 

as  to  investment  of  money  in  Court,  154. 

as  to  procedure  in  Chambers  in  relation  to  money  in  Court,  156. 
affidavit  of  title  to  fund  in  Court,  160. 
as  to  service  and  appearance,  189. 

EURAL  DISTRICT  COUNCIL.    iSfw  **  District  Council." 

SALE  OF  LAND, 

parties  having  power  of,  to  promoters,  16. 

corporations,  17. 

tenants  in  tail,  18. 

for  life,  18. 

married  women,  19. 

guardians  of  infants,  19. 

committee  of  lunatics,  19. 

lunatics  not  so  found,  19. 

mortgagors,  20. 

executors,  20. 

trustees,  20. 

lessees,  21. 
by  agreement,  11. 

for  a  rentcharge,  23. 
See  •*  Agreement.'* 
when  superfluous,  254. 

See  "  Superfluous  Land." 

SANITARY  WORKS, 
definition  of,  493. 
support  to,  from  mines,  495. 

/See  **  Support." 
what  authorised  by  Public  Health  Act,  1875.. .460. 
in  London,  744. 

.See**  London." 

SCHEME, 

for  reconstruction  of  unhealthy  area,  533. 
of  unhealthy  houses,  551. 

See  **  Housing  of  the  Working  Classes  Act,  1890." 
for  regulation  of  common,  624. 
See  "Common." 

SCHOOI^, 

local  education  authority  empowered  to  erect  schools  and  schoolhou8e8,4  5 1 . 

industrial  schools,  455. 
may  apply  for  provisional  order  to  take  land  for,  451. 
provisional  order  to  incorporate  Lands  Clauses  Acts,  452, 

definition  of  special  Act,  452,  455. 

notices  to  be  published  before  application,  452. 
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SCHOOLS— con<tnu«rf. 

provisional  order  to  incorporate  Lands  Clauses  Acts — conUutied. 

notices  to  be  served  before  application,  462. 

how  to  be  served,  452. 

effect  of,  454. 
application  to,  is  to  Education  Department,  452. 

order  not  valid  till  confirmed  oy  Act  of  Parliament,  453. 

may  allow  costs  to  persons  whose  land  to  be  taken,  453. 
compensation  for  interference  with  easements,  454,  455. 
injurious  affection  by  noise  from,  107,  454. 
land  may  be  taken,  to  be  exchanged  for  other  land,  455. 
school  sites  in  London,  747. 
School  Sites  Acts,  455. 

land  may  be  transferred  imder,  455. 
managers  of  elementary  schools  may  purchase  land,  455. 
land  not  required  saleable  under  Cmtntable  Trusts  Acts,  456. 
when  land  taken  tithes  to  be  redeemed,  454,  472. 
special  adaptability  of  land  for,  102. 

SEAL, 

contracts  under,  by  promoters,  11. 

by  parish  councils.  12,  595. 
notice  to  treat  need  not  be  under  seal,  40. 
orders  under  Housing  of  the  Working  Classes  Act  to  be  under  seal,  563. 

SEA-SHOBE, 
access  to,  125. 

Scf  "Access." 
consents  required  for  construction  of  piers  and  harbours  on,  370. 
compensation  for  rights  on,  in  case  of  rifle  and  artillery  ranges,  628. 

D3'e-laws  as  to  use,  585,  628. 

SECURITY, 

deposit  of  value  of  land  as,  on  entry  before  purchase,  205. 
what  to  be  included,  207,  442. 
See  "  Entry," 

SEEVICE, 

of  notices  by  promoters,  44. 
See  "  ifotice  to  Treat." 
of  summons  or  petition  in  applications  to  Court  in  regard  to  money 
deposited,  189—194,  216. 

See  '*  Costs  in  Case  of  Money  Deposited.'' 
of  notices  upon  promoters,  269. 
error  in  service,  269. 

under  Companies  Clauses  Act,  1845... 269. 
of  notices  upon  railway  companies,  342. 
meaning  of  principal  office,  342. 
line  partly  in  England  and  partly  in  Scotland,  343. 
on  secretary  personally,  343. 
of  notice  to  occupy  lands  temporarily,  302. 
under  I^and  Dramage  Act,  1861. ..411,  415,  416. 
upon  the  Admiralty,  436. 
imder  Elementary  Education  Act,  1870... 452. 

of  notice  as  to  applying  for  provisional  order  under  Public  Health  Act, 
1875.. .458. 
effect  of,  461. 
of  notice  generally,  466. 
imder  Lloyd's  Signal  Stations  Act,  1888.. .508. 

Housing  of  Working  Classes  Act,  1890.. .535,  557,  563,  640. 

•on  local  authority,  563,  640. 
Military  Lands  Act,  1892.. .582. 
Defence  Acts,  708. 
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SETTLED  LAND  ACTS, 

money  deposited  for  lands  taken  may  be  applied  under,  136,  142. 

whether  subject  to  a  settlement  or  not,  143. 

"  settled"  in  Lands  Clauses  Acts  means  **  stands  limited,"  143. 
investment  of  capital  money  under,  143. 
improvements  with  capital  money,  146. 

extension  of,  under  Settled  Land  Act,  1890...  147. 

Housing  of  the  Working  Classes  Act,  1890. .,561. 

improvements  which  have  been  authorised,  147. 

procedure  to  lay  out  improvements,  149. 
selling  land  by  agreement  under,  18. 
payment  out  to  trustees,  151. 

Court  has  a  discretion,  151. 
provisions  as  to  costs  of  opposing  a  Bill  in  Parliament,  167. 

See  **  Application  of  Money  Deposited." 

SEVERANCE  OF  LAND, 

compensation  to  be  allowed  for,  82,  96. 

if  land  held  with  the  land  taken,  104. 

if  held  for  a  common  purpose,  104. 
severance  of  river  frontage,  105. 

of  a  right  of  pre-emption,  105. 
of  horizontal  stratum,  105. 
potential  use  of  severed  land  to  be  considered,  1 05. 

in  case  of  mines,  105,  337,  361. 
of  part  of  house,  221,  549,  567. 

See  "  Principles  of  Compensation." 

SEWEES, 

compensation  for  laying  sewers,  29,  469. 

support  of,  120,  128,  495. 

local  authorities  empowered  to  lay,  461. 

may  enter  before  purchase,  461.  i 

must  make  compensation,  461. 

what  may  be  included  in  compensation,  469. 
support  of,  from  mines,  495. 

**  mine  "  clauses  of  Waterworks  Clauses  Act,  1847,  applicable,  493. 

general  law  applicable  to  other  cases  of  suppoi*t  for,  495. 

compensation  payable  for  burden  imposed,  469,  495. 
compensation  for  extinguishing  rights  to  lay,  imder  Housing  of  Working 

Classes  Act,  544. 
laying  sewers  in  London,  729,  731. 

See  "  London." 

SEWEES  ACT,  1833...690.    See  «*  Land  Drainage." 

SHEBIFF, 

definition  in  Lands  Clauses  Act,  4. 

includes  coroner  or  deputy,  7. 

in  Westminster  means  high  bailiff,  7,  74,  447. 

provisions  in  Act  apply  to  coroner  or  deputy,  77. 
warrant  for  summoning  jury  to  be  addressea  to,  74. 

to  coroner  or  ex-sheriff  if  sheriff  interested,  74. 

not  if  under-sheriff  interested,  76. 

if  two  sheriffs,  to  one  not  interested,  76. 
nature  of  interest  which  will  disqualify,  76. 

disqualification  may  be  Waived,  76. 

or  excluded  by  statute,  76. 

verdict  mav  be  set  aside  for  interest,  85. 
notice  of  intenfled  issue  of  warrant  to  sheriff  to  be  given,  73. 

iSec  **  Jury,"  »*  Warrant."  • 
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SHERIFF— co»fi«M«/. 
to  summon  jury,  77. 

may  be  compelled  to  do  so  by  mamlamus,  78. 

to  summon  a  second  if  first  verdict  set  aside,  7S. 
the  time  and  place  of  summoning,  77. 

notice  to  be  given  by  sheriff  to  promoters,  77. 
to  impanel  jury,  79. 

may  make  up  number  from  bystanders,  79. 
to  summon  witnesses,  71. 
to  preside  at  inquiry  as  to  compensation,  79. 

deputy  may  sit,  77. 

conduct  of  inquiry,  80. 

must  strictly  follow  warrant,  80. 

inquiry  cannot  be  postponed,  78. 
jurisdiction  of,  83. 

no  power  to  inquire  as  to  amount  offered  by  promoters,  89. 
See  *•  Jury.'* 
proceedings  before,  not  to  be  quashed  for  irregularity,  272. 

or  removed  by  certiorari^  273. 

unless  excess  of  jurisdiction,  273. 
sheriff  to  give  judgment  for  compensation  assessed,  83. 

to  sign  verdict  and  judgment,  83. 

to  be  recorded,  83. 
scale  of  fees  of,  77. 
penalty  for  default  of,  80. 
to  nominate  a  special  jury  if  required,  91. 
to  put  promoters  in  possession  if  owner  refuses.  218. 
to  impanel  a  jury  under  Sewers  Act,  1833,  691. 

under  Michael  Augelo  Taylor's  Act,  722. 

SIGNAL  STATIONS, 

Admiralty  may  take  land  for,  684. 

Lloyd's  may  take  land  for,  subject  to  provisional  order,  507. 

SIGNATURE, 

of  contracts,  12. 

of  notice  to  treat,  40. 

SIGN  POST, 

ajin^eement  to  re-erect,  721. 

nght  to  maintain,  a  beneficial  interest  in  land,  738. 

SLAUGHTER-HOUSE, 

taking  land  for,  344,  34d,  348. 

SOIL, 

railway  may  take  land  temporarily  for  purpose  of  taking  soil,  300. 
under  land,  113. 
See  "  Subsoil." 

SOLICITORS*   COSTS, 

application  of  scale  to  sales  under  Lands  Clauses  Act,  200,  4 CO. 

to  purchaser's  costs,  200. 
scale  not  applicable  to  easements,  200, 

applicable  in  cases  of  purchase  of  lands  with  money  in  Court,  18G. 
apportionment  of  costs  according  to,  where  money  paia  in  by  several 

bodies,  198. 
taxation  of,  for  preparing  award,  65,  607. 
of  arbitration,  607,  608. 

SPECIAL  ACT,  ^ 

copies  of,  to  be  deposited,  275,  365. 
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SPECIAL  ACfl-^ontinued. 

definition  of,  in  Lands  Clauses  Acts,  4. 

Bailways  Clauses  Act,  279. 
Waterworks  Clauses  Act,  350. 
Public  Health  Act,  470. 
specifies  the  land  to  be  taken,  83. 
is  usually  enabling  and  not  compulsory,  283. 
promoters  not  bound  to  use  powers  of,  283. 
even  where  prior  agreement  to  take  land,  283. 
construction  of,  5. 
incorporation  of  clauses  in,  9. 

SPECIAL  ADAPTABILITY, 

of  land  for  particular  purpose  may  be  taken  into  account  in  assessing 
compensation,  102,  352,  659,  679. 
for  a  reservoir,  102,  352,  659,  672. 

SPECIAL  CASE, 
by  justices,  53. 

by  arbitrator  during  arbitration,  56,  527. 
or  in  award,  519.  » 

appeal  as  to,  520,  528. 
costs  of,  64,  520,  528. 

SPECIAL  JURY, 

may  be  summoned  at  desire  of  either  party,  91. 
i8fc«"Jury." 

SPECIFIC  PEEFORMANCE, 

action  for,  against  promoters  to  take  lands,  14. 

not  granted  until  price  is  fixed,  14. 

granted  after  award  made,  14. 

of  agreement  to  take  lands  when  works  commenced,  283. 
of  agreement  to  execute  works,  14. 

to  construct  accommodation  works,  323. 

where  railway  has  been  sold,  323. 
promoters  may  claim,  after  award,  68,  69. 

SPOIL, 

land  may  be  taken  temporarily  for  deposit  of,  300. 

SPORTING  RIGHTS, 

compensation  for,  if  an  interest  in  land,  127. 
no  compensation  if  merely  a  licence,  128. 

STAMP, 

not  required  on  notice  to  treat,  40. 
required  on  agreements  for  sale  to  promoters.  11. 
ad  valorem  stamp  on  compensation  for  goodwill,  102. 
on  deed  poll  if  owner  refuse  to  convey,  173. 

See  "  Deed  Poll." 
on  document  releasing  claim  for  un worked  minerals,  332. 

STATIONS, 

included  in  definition  of  railway,  281. 
land  may  be  taken  for,  281,  283. 
additional  land  may  be  taken  for,  306.    > 

STATUTORY  RIGHTS  IN  LAND, 
how  valued,  99. 

STEWARD  OF  MANOR, 

entitled  to  fee  on  surrender,  but  not  on  admittance,  229. 
L.O.  (   81   )  3  L 


Index. 

STREAM. 

definition  in  Waterworks  Claaeee  Act,  350. 

taking  bed  of,  is  a  taking  of  land,  350. 

diyerting  the  whole  of  a  atream  is  a  taking  of,  29,  350. 
if  purchaaed,  promoters  may  divert  at  any  time,  351 
owner  entitled  to  full  price  for  stream  at  onoe,  351. 

Principle  for  determining  value  of,  352. 
i version  of  part  of  stream  an  injurious  affection,  351,  356. 
compensation  payable  for  part  abstracted,  356. 
for  injury  to  mills,  127. 
powers  of  Commissioners  of  Sewers  over,  405,  408. 
^>€  **Biver,"  "Water." 

STREET, 

altering  level,  compensation  for — 

under  Towns  Improvement  Act,  1847... 375,  376. 
Public  Health  Act,  1875...469. 
Lands  Clauses  Act,  1845...124,  129. 
Highway  Acts,  702. 
construction  of  railway  over,  290. 
breaking  up,  to  lay  water  pipes,  364. 
gas  pipes,  449. 
electric  mains,  489. 
widening  of,  under  Highway  Acts,  701. 

Michael  Angelo  Taylor's  Act,  719. 
;S«5  "  London." 
line  of  buildings  in  a  street  in  London,  731,  734. 
taking  soil  under,  113,  460. 

in  London  for  conveniences,  744. 

SUBMISSION  TO  ARBITRATION, 

appointment  of  arbitrator  to  be  deemed  a,  53,  56,  513. 

could  formerly  be  made  a  rule  of  Court,  68. 

has  now  the  effect  of  a  rule  of  Court,  56,  513. 
of  the  two  parties  should  be  identical,  72. 

See  ''Arbitration." 

SUBSIDENCE, 

must  be  prevented  in  construction  of  railway,  294. 

SUBSOIL. 

taking  of,  is  a  taking  of  land,  113. 
when  notice  to  treat  required,  29,  284. 

under  a  street,  460. 

unless  provision  in  special  Act,  460. 

imder  Public  Health  (London)  Act,  744. 
laying  of  sewers  in,  29. 
value  of,  under  church,  98. 

SUMMARY  JURISDICTION  ACTS, 

how  far  applicable  to  justices  assessing  compensation,  52. 
to  other  proceedings  before,  270. 

SUMMONS  AT  CHAMBERS, 

for  payment  out  of  Court  when  title  declared,  156. 

or  depends  on  proof  of  identity,  156. 

when  amount  is  under  1,000/.,  156. 
for  payment  of  dividends,  157. 

for  interim  and  permanent  investment,  157. 

See  *' Application  of  Money  Deposited,"  "  Petition." 
form  of,  159. 

title  to,  159. 

evidence  upon,  160. 

form  of  oraer  upon,  162. 
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SUMMONS  AT  CHAMBEES— ccm^inucrf. 
eervioe  of,  189—194. 

appearanoe  of  parties  served,  190. 

See  **  Costs  in  Cases  of  Money  Deposited." 

SUPERFLTJOUS  LANDS, 
meaning  of,  254. 
provisions  as  to,  253. 
roles  for  determining  whether  lands  are,  254,  255. 

not  superfluous,  if  required  at  some  future  time,  254,  256. 

surface  of  land  over  underground  railway  is  not,  255. 
acquisition  by  pre8crii>tion,  255. 

land  under  railway  arches  is  not,  256. 

land  used  to  obtain  water  is  not,  256. 

for  accommodation  works  is  not,  256. 

for  exti'aordinary  purposes  is  not,  25,  254. 
abandonment  of  imdertakmg  does  not  make  land  superfluous,  260. 
taken  for  temporary  purposes  may  become,  256. 

land  allowed  to  form  part  of  a  field  is,  256. 

dedicated  as  a  public  highway  is,  257,  261. 

offer  of  land  for  sale  is  evidence  that  it  is  superfluous,  256,  257. 

not  if  sold  compulsorily,  256. 
time  for  ascertaining  if  lands  are,  254. 

usually  the  prescribed  period,  257. 

must  be  sold  within  prescribed  period,  or  ten  years,  254,  257. 

unless  in  case  of  public  improvements,  253. 

may  become  superfluous  after  prescribed  period,  257. 
until  time  anives,  land  may  be  used,  256,  258. 
sale  must  be  absolute,  254,  258. 

covenant  to  resell  if  required,  makes  sale  void,  258. 

doubtful,  if  a  lien  is  retained,  258. 

covenants  as  to  user,  may  be  imposed,  258. 
must  be  first  offered  to  owner  of  land  from  which  severed,  260. 

imless  in  town  or  built  upon,  260,  261. 
See  **Town." 

offer  may  be  made  after  contract  for  sale,  261. 

light  of  pre-emption  may  be  enforced  by  action,  262. 

right  accrues  when  promotera  determine  to  sell,  262. 
must  be  n^xt  offered  to  adjoining  owners,  260,  262. 

including  persons  with  limited  interests,  262. 

procediu'e  where  adjoining  owners  are  numerous,  2^, 
may  under  special  Acts  oe  offered  to  original  vendor,  262. 

this  right  does  not  go  with  the  land,  262. 
form  of  offer  of  pre-emption,  780. 

right  of  pre-emption  to  be  claimed  within  six  weeks,  263. 
evidence  that  offer  has  been  made,  262. 
if  right  claimed,  price  to  be  settled  by  arbitration,  263. 

arbitration  conducted  under  Arbitration  Act,  263. 

costs  in  discretion  of  arbitrator,  263. 

purchaser  may  take  up  award,  263. 

upon  payment,  promoters  to  convey,  263, 

execution  of  conveyance,  263. 
covenants  in  conveyance  of,  by  promoters,  264. 

effect  of  word  **  grant,"  264. 
purchaser  of,  acquires  title  of  promoters,  259. 

mineowner  may  let  down  surface  of  land,  335. 

takes  subject  to  original  restrictions,  259. 

gets  only  possessory  title  if  land  not  superfluous,  255,  259. 

Statute  of  Limitations  may  operate,  255,  259. 
if  not  sold,  vests  in  adjoining  owner,  259. 

doubtful  as  to  severed  minerals,  259. 
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S0PEEFLUOUS  LANDS— am<tiMi«f. 

if  not  sold  vests  in  adjoining  owner — continued. 

tenant  of  promoters  cannot  raise  question,  259. 

who  are  adjoining  owners,  259,  260. 

rule  as  to  distribution  among  adjoining  owners,  260 

time  of  vesting,  257. 
education  authoribes  may  sell  under  Charitable  Trusts  Acts,  456. 
district  councils  may  sell,  460. 

rights  of  pre-emption  reeenred,  460. 
Postmaster-Qeneral  may  sell  or  exchange,  479. 
sale  of  superfluous  land  taken  for  allotments,  503. 
volunteer  range  on  disbandment  of  corps,  584. 
Commissioners  of  Sewers  may  sell,  696. 

first  offer  to  be  given  to  adjoining  owner,  696. 
sale  of  lands  taken  under  Michael  Angela  Taylor's  Act,  728. 

first  offer  to  person  from  whom  ta^en,  720,  728. 
power  of  London  County  Council  to  sell,  734. 

reservation  of  right  of  pre-emption  by  owners  selling  to,  735. 
sale  of,  by  Admiralty,  434. 

8UPP0ET, 

general  law  as  to,  when  surface  sold,  334. 

applicable  to  undertakings  when  no  statutory  provisions,  331. 

or  if  support  necessary  bevond  prescribed  distance,  336. 
right  to,  assumed  to  be  imposed  by  statute,  495. 

promoters  to  pay  compensation  for  burden  imposed,  495. 

right  of  mineowner  ma^  be  expressly  reservea,  491. 

if  no  compensation  no  right  to  support,  495,  496. 

landowner  liable  to  action  if  he  take  away  support,  450,  495. 
statutory  provisions  exclude  the  general  law,  328,  335. 

^nend  effect  of,  335. 

in  case  of  railways,  328. 

waterworks,  358. 
sanitary  works,  495. 
See  **  Mines." 
for  gas  pipes,  450. 
mineowner  may  remove  support  if  not  purchased,  333,  334. 

by  surface  or  underground  working,  334,  335. 

undertakers  are  not  ooimd  to  purchase  mines,  333,  361. 

except  in  special  cases,  336. 
compensation  for  support  of  sewers,  120,  128,  493. 

limitation  of  right  to  support  of  sanitary  works,  496. 
promoters  removing  support,  to  nay  compensation,  120,  128. 

except  where  there  is  no  right  of  support,  119. 
to  canals,  336. 

SUEETIES, 

to  bond  on  entrance  hj  promoters  before  purchase,  210. 
to  be  approved  by  justices,  205. 

in  case  of  railways  by  Board  of  Trade,  442. 

SURVEYING, 

promoters  may  enter  on  land  for  purpose  of,  203,  205. 

SURVEYOR, 

to  settle  price  on  sale  by  agreement  of   incapacitated  persons,   21 » 
22. 
to  be  appointed  by  justices,  22. 
must  comply  strictly  with  statute,  22. 
cases  when  surveyors  to  settle  compensation,  47. 
in  case  of  absent  owner,  94. 
See  **  Absent  Owner." 
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SUEVEYOE— continued. 

cases  when  surveyors  to  settle  compensation — continued, 

if  claimant  do  not  appear  before  jury,  82. 

in  case  of  common  k^ds  when  no  committee  appointed,  236. 
to  settle  amount  of  deposit  on  entry  before  purchase,  205,  209. 

manner  of  valuing  lands  to  be  entered  upon,  209. 

in  case  of  railways  appointed  by  Board  of  Trade,  442. 

forms  of  application  and  appointment,  772,  773. 
appointment  of,  94. 

an  able  practical  surveyor,  95,  209. 

by  two  justices,  95. 

application  for,  may  be  ex  parte  and  without  notice,  209. 

not  when  Board  of  Trade  appoints,  209,  442. 

form  of,  94,  772. 
declarations  of  correctness  of  value,  95. 

of  impartiality,  95. 

forms  of,  774. 

to  be  annexed  to  valuation,  95. 
valuation  by,  what  to  be  considered,  96. 

amount  only  to  be  settied,  50. 

form  of,  774. 

TAKE, 

meaning  of,  34. 

what  constitutes  a  taking,  1 13. 

TAXATION  OF  COSTS, 

by  master  of  High  Court,  89,  443,  606. 

of  arbitration  under  Lands  Clauses  Acts,  63,  443,  606. 

of  inquiry  before  jury,  89,  606. 

before  judge  and  jury  of  High  Court,  445,  606. 
scale  of  taxation,  63. 
reviewal  of  taxation  by  High  Court  not  permissible,  63,  90,  607. 

as  master  not  acting  as  officer  of  Court,  607. 
mandamns  will  lie  if  master  refuse  jurisdiction,  90,  606. 

imless  claimant  not  entitled,  608. 
certiorari  if  he  exceed  jurisdiction,  607. 
action  can  be  brought  to  recover  costs  before  taxation,  607. 
rules  as  to,  to  apply  to  all  arbitrations  imder  Acts  incorporating  Lands 
Clauses  Acts,  607. 

parties  may  agree  to  exclude,  63,  607. 

taxation  imder  Attorneys  Act,  64,  607. 
or  arbitrator  may  settle,  607. 
fees  to  master  to  be  paid  m  stamps,  446,  606. 
of  conveyance  by  taxing  master,  202. 

of  fees  of  conveyancing  counsel,  201. 

taxation  can  be  reviewed  by  Court,  203. 
of  arbitrator's  fees,  607. 

TELEGEAPH, 

Postmaster-Gfenend  may  construct  works  on  private  lands,  591. 
with  consent  of  Bail  way  Commission,  591. 
to  be  confirmed  by  Parliament  if  opposed,  591. 
interlocutory  order  pending  proceedings  before  Parliament  as  to 
continuance  of  works,  592. 
full  compensation  to  be  made,  591,  592. 

to  be  determined  under  Lands  Clauses  Acts,  593. 
restrictions  as  to  works,  592,  593. 

TBMPORABY  OCCUPATION, 

of  lands  by  railway  company  during  construction,  299,  300. 
entry  may  be  made  befoi-e  payment,  300. 
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TEMPORAEY  OCCUFATION— continued. 
land  to  be  within  prescribed  limits,  300. 
previous  notice  to  oe  given  to  owners  and  occupiers,  301. 

service  of  notice,  302. 
owner  may  object  that  other  lands  ought  to  be  taken.  302. 
j  justices  may  order  other  land  to  be  taken,  303. 

may  summon  other  owners  before  them,  302. 
;  before  entry,  company  may  be  required  to  give  sureties,  304. 

owner  ma^r  compel  company  to  purchase  the  land,  305. 
compensation  to  be  maoe  for  temporary  occupation,  .'{05. 

to  be  settled  imder  Lands  Clauses  Acts,  306. 

to  include  value  of  any  crop  or  dressing,  306. 
rent  also  to  be  paid  half-yearly,  306. 
purposes  for  which,  300. 

power  only  extends  for  purposes  specified,  301. 
land  to  be  fenced  off  if  required,  304. 
no  nuisance  or  injury  to  be  caused  to  other  owners,  301. 

remedy  by  action  for  damages  or  injunction,  301. 
of  private  roaos  by  railway  company,  299. 

notice  of,  to  be  given,  299. 

owners  may  object  that  other  roadfl  should  be  taken,  299. 

procedure  as  in  case  of  land,  300. 

compensation  for,  to  be  settled  by  justices,  299. 
provisions  as  to,  in  Bailways  Clauses  Act,  applicable  to  Admiralty,  435. 

TENANT  FOR  LIFE, 

power  of  sale  by,  under  Ijands  Clauses  Acts,  17,  18. 
for  a  rentcnarge,  23,  401. 

for  extraordinary  piuposes  if  land  prescribed,  26. 
may  sell  to  promoters  under  Settled  Land  Acts,  18,  133. 
purchase  money  payable  into  bank,  131,  132,  164. 
payment  into  bank,  by  promoters,  is  payment  to  tenant  for  life,  16d. 

tenant  cannot  retain  purchase  money  for  his  own  use.  16d. 
sums  paid  to,  for  benefit  of  parties  interested,  165. 

including  money  paid  for  withdrawal  of  opposition,  165. 
a  portion  of  fund  may  be  allotted  to,  165. 
for  injury  and  inconvenience,  165,  166. 
for  costs  incurred  on  arbitration,  166. 
on  preliminary  negotiations,  166. 
in  opposine  a  bill  in  Parliament,  166. 
no  portion  allotted  for  loss  of  fines  in  case  of  copyholds,  165. 
nor  for  minerals  which  might  have  been  worked,  166. 
although  without  impeachment  for  waste,  150,  166. 
unless  about  to  be  worked,  19. 
in  applications  for  a  portion,  remainderman  should  be  joined,  167. 
entitied  to  dividends  of  money  deposited,  153. 

to  interest  payable  before  deposit,  18. 
ought  to  apply  for  interim  investment,  153. 
evidence  on  application «  160. 
form  of  order  for  payment  of  dividends,  162. 
application  of  money  deposited,  131,  142. 

See  **  Application  of  Money  Deposited,"  **  Settled  Land  Acts." 
distribution  of  fund  between  tenant  for  life  and  remainderman  where 
land  taken  is  leasehold,  167. 
where  land  let  on  lease,  168. 
.S^'c**  Lease." 

TENANT  FROM  YEAR  TO  YEAR, 
Interest  not  greater  than  that  of — 

includes  residue  of  longer  term,  247. 

interest  of  schoolmaster  on  three  months'  notice,  247. 
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TENANT  FEOM  YEAR  TO  YEAR— con^mwerf. 
Interest  not  greater  than  that  of — continued, 
inoludes  residue  of  longer  term — continxied, 

does  not  include  equitable  lease  for  longer  period,  247. 

interest  of  partners  at  will,  247. 
notice  to  treat  need  not  be  given,  39,  248. 
may  be  required  to  give  up  possession,  246. 

notice  to  do  so,  not  a  notice  to  treat,  36. 

under  special  Act,  six  months'  notice  may  be  required,  248.- 

such  notice  binding  on  promoters,  37,  248. 
compensation  for,  to  be  determined  by  two  justices,  246,  249. 

but  only  where  possession  is  required,  247. 

for  injurious  affection,  procedure  as  in  other  cases,  48, 1 14,  249. 

also  if  interest  severed  from  gi'eater  interest,  249. 

to  include  allowance  payable  by  incoming  tenant,  246. 

includes  damage  by  severance,  246. 

if  left  in  possession  after  notice,  248. 

principle  of,  as  in  other  cases,  248. 
date  when  interest  to  be  determined,  247. 

promoters  on  acquiring  reversion  may  determine  by  notice, 
without  compensation,  248. 

landlord  may  determine  tenancy,  in  order  to  sell  to  promoters, 
248. 
landlord  cannot  increase  tenant's  interest  after  notice  to  treat,  248. 
if  part  taken,  rent  to  be  apportioned,  245. 

iScc**  Lease." 
expectancy  of  renewal,  not  a  ground  for  compensation,  100. 
under  Housing  of  the  Working  Classes  Act,  1890... 562. 
Michael  Angela  Taylor*8  Act,  726. 

TENANT  IN  TAIL, 

power  of  sale  by,  under  Lands  Clauses  Acts,  17,  18. 

for  a  rentcharge,  23,  401. 
for  extraordinary  purposes,  26. 
Settled  Land  Acts,  132. 
money  to  be  deposited  in  bank,  131,  164. 
absolutely  entitled  to,  lol. 
on  executing  a  disentailing  deed,  151. 

TENDER  OF  AMENDS, 

for  irregularity  or  trespass,  269,  343. 

TENEMENT, 

definition  of,  6. 

TENURE, 

effect  of  words  "  of  any  tenure,"  6. 

THAMES,   RIVER, 

powers  to  local  authorities  to  construct  works  to  prevent  flooding  by,  740. 
to  cross  lands,  740. 
compensation  to  be  made,  740. 
to  enter  upon  lands  to  inspect  them,  740. 
London  Coimty  Council  may  take  land  for  flood  works,  740. 
claim  against  for  damage,  741. 
to  be  decided  by  standing  arbitrator,  741. 
appointed  by  Secretary  of  State,  741. 
proceedings  to  assess  compensation,  742. 

evidence  by  affidavit  may  be  given,  742. 
arbitrator  in  assessing  compensation  to  consider  benefit  of  works  to 
owner,  741. 
TIME, 

definition  of  month,  4. 

from  which  interest  accrues,  14. 
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T[ME--rofiiintted, 

at  which  right  to  compensation  to  be  determined,  36. 

under   Housing  of   the    Working  Claases  Act,   1890...542,   544» 
554. 
effect  of,  on  validity  of  notice  to  treat,  41. 
for  deliTering  particulars  of  claim,  45,  49. 
for  making  award,  49,  51,  515. 

enlargement  of  tune,  51. 

by  oraer  of  a  judge,  51,  523,  525. 
for  setting  aside  awards  72,  526. 

when  appointed,  arbitrator  may  act  for  both  parties,  60. 
to  appomt  an  umpire,  57. 

when  lunpire  to  act,  60. 
for  promoters  to  make  offer  to  save  costs,  65,  88. 
for  notice  of  intention  to  summon  jury,  73. 

to  ajrply  for  a  special  jury,  92. 
holding  mquiry,  81. 
to  appl}:  to  set  aside  verdict,  86. 
for  justices  to  hear  dispute  as  to  compensation,  52. 
to  apply  for  investment  of  fund  in  Court,  162. 
at  whidi  premises  to  be  considered  as  one  house  under  section  92... 220. 

for  sending  counter  notice  under  section  92... 225. 
for  enfranchisement  of  copyholds,  229. 

for  notice  of  meeting  of  commoners  to  appoint  committee,  234. 
to  claim  compensation  when  lands  have  been  taken  or  injuriously 
affected,  114. 

promoters  to  issue  warrant  within  twenty-one  days,  111,  114. 
limit  of,  for  compulsory  purchase,  249. 

service  of  notice  to  treat  within  is  sufficient,  250. 
how  estimated,  Ixxxviii. 
execution  of  works,  249. 

extension  of,  for  railways,  427. 
to  purchase  lands  omitted  by  mistake,  251. 
when  superfluous  lands  must  be  sold,  254. 

time  to  ascertain  if  lands  superfluous,  257.  . 
claim  right  of  pre-emption,  263. 
for  promoters  to  make  good  deficiency  in  poor  rates,  266. 
for  notice  as  to  taking  land  for  temporary  purposes,  299. 
to  restore  roads  intenered  with,  314. 
for  accommodation  works  to  be  constructed,  324,  351,  358. 

to  consider  sufficiency  of,  325,  358. 
for  company  to  state  whether  they  will  purchase  mines,  331,  361. 

effect  of  limitation  of  time,  333,  334. 
to  pay  compensation  for  injury  to  mines  by  seveiance,  337,  361. 
to  deposit  8])ecial  Act,  275,  343. 
to  apply  to  redeem  tithe,  472. 
TITHES, 

commuted  to  tithe  rentcharges,  128. 
doubtful  if  a  subject  of  compensation,  128. 

unless  express  provision,  128. 
to  be  redeemed  if  land  taken  for  building  church  or  chapel,  128,  472. 

for  cemetery  or  burial  ground,  472. 

for  school,  472. 

for  municipal  works,  472. 
amount  to  be  paid  for,  473. 
procedure  to  redeem,  473. 
money  in  Court  may  be  applied  to  redeem,  138. 
TITLE, 

tribunal  assessing  compensation  cannot  inquire  as  to  title,  50. 

to  be  decidea  if  disputed,  in  subsequent  action,  69,  86. 

(88) 


.  Indbx, 

TITLE— continued. 

of  parties  in  possession,  176. 

possessor  to  be  deemed  owner,  176. 

if  in  possession  as  owner,  177. 
procedure  when  dispute  as  to,  172. 
failure  of  owner  to  make,  170 — 173. 

what  is  a  failure,  172. 

money  to  be  deposited,  170,  171. 

promoters  may  execute  a  deed  poll,  170,  173. 
costs  of  deducing  payable  by  promoters,  200,  201. 

including  the  taking  out  of  letters  of  administration,  201. 

although  promoters  execute  a  deed  poll,  201. 

may  be  taxed,  202. 
See  *•  Conveyance." 
effect  of  statutory  conveyance  as  to  covenants  for  title,  199. 
inquiry  by  Court  as  to,  when  deposited  money  applied  in  purchase  of 
laud,  163,  184. 

costs  of,  184. 

TOLLS, 

land  may  be  sold  for  rent  charged  on,  24,  401  • 

TOWN, 

no  right  of  pre-emption  if  land  in  a  town,  260. 
word  used  in  its  popular  meaning,  261. 

land  within  a  borough  not  always  within  a  town,  261. 
promoters  not  bound  to  buy  intersected  land  in  a  town,  226. 

may  buy  such  land,  if  accommodation  works  exceed  its  value,  227. 
land  may  be  taken  for  improvements  in,  374. 
deviation  from  level  of  a  railway  in  a  town,  286. 

lateral  deviation  in  a  town,  289. 

TOWNS  IMPROVEMENT  CLAUSES  ACT,  1847, 
may  be  incorporated  in  si)ecial  Act,  374. 
land  taken  under,  to  be  taken  as  in  Lands  Clauses  Acts,  374. 
injuries  to  be  assessed  as  in  Lands  Clauses  Acts,  375. 
damage  for  altering  level  of  street,  376. 
errors  and  omissions  in  plans  may  be  corrected,  375. 

TREES, 

removal  of  when  dangerous  to  railway,  443. 
compensation  for,  443. 

TRESPASS, 

promoters  liable  to  action  of,  for  wrongful  entry,  35,  203. 
may  tender  amends  for,  269. 

TRUSTEES, 

power  of,  to  sell  land  to  promoters,  17,  20. 

for  a  rentcharge,  23,  401. 
bare  trustees  cannot  sell,  20. 

should  join  in  conveyance,  20. 
of  charities  can  sell,  20. 

consent  of  Chanty  Commissioners,  20. 
can  sell  prescribed  land  for  extraordinary  purposes,  25. 
purchase  money  to  be  paid  into  bank,  131,  163,  164. 

if  under  200/.  may  be  paid  to,  163. 
compensation  under  200Z.  ]^yable  to,  163.  '         ' 

money  in  Court  may  be  paid  out  to,  151. 

in  discretion  of  Court,  151. 

in  case  of  a  charity,  151. 

consent  of  Charity  Commissioners  may  be  required,  151. 
form  of  order,  for  payment  of  dividends  to,  162. 
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TUNNEL, 

is  a  corporeal  hereditament,  6. 

described  in  special  Acts  as  an  easement,  204. 
promoters  cannot  take  a  stratum  of  land  for,  nnless  anthorised,  29.  203. 
must  take  whole  of  a  house  if  tunnel  under  part,  221. 
imless  spedallj  authorised,  204. 
or  by  consent  of  owner,  13. 
if  authorised  to  take  a  stratum,  promoters  must  proceed  under  the  Act 

and  purchase  the  stratum,  204. 
land  aboTe  a  tunnel  is  not  superfluous,  255. 
vibration  from  railways  constructed  in  tunnel,  123. 

•*TWO  JUSTICES," 

meaning  of,  in  Lands  Clauses  Acts,  5. 

a  stipendiary  or  police  magistrate  has  power  of,  8. 


ULTEA    VIRES, 

promoters  acting,  will  be  restrained,  35,  188. 

UMPIBE, 

appointment  of,  by  arbitrators,  57,  515. 

by  Court,  518. 

before  entering  on  matters  referred,  57. 

may  be  done  after  time  to  make  award  has  expired,  58. 

in  case  of  death  or  incapacity  of  umpire  appointed,  57,  58. 

not  required  if  one  arbitrator  refuses  to  act^  39. 

appointment  must  not  be  by  lot,  58. 

form  of,  760. 
appointment  of,  by  Boaxd  of  Trade  in  default  of  arbitrators,  59.  341, 492. 

evidence  of  appointment,  58. 

form  of,  761. 
procedure  if  umpire  refuses  to  act.  59,  518. 
reference  to,  if  arbitrators  differ,  57,  58,  60,  515. 

or  do  not  award  within  time  limited,  60. 

whole  matter  to  be  refeired,  58. 

should  be  in  writing,  58,  515. 

form  of  notice,  762. 
power  of,  61. 

See  "  Arbitrator." 
declaration  by,  62. 

Sfe  •*  Declaration." 
award  by,  51. 

form  of,  764. 

time  for  making,  51,  60. 
»SVe*' Award." 
under  Bailways  Clauses  Consolidation  Act,  341. 
Public  Health  Act,  1875.. .465. 

UNDEE-SHERIFF, 

included  in  word  sheriff,  4,  76. 

warrant  may  issue  to  sheriff  if  under-sheriff  interested.  76. 
fees  of,  77. 

UNDERTAKING, 

definition  of,  in  Lands  Clauses  Act««,  3. 

to  what  undertakings  these  Acts  apply,  2. 
promoters  of  the,  meaning  of,  3,  4. 
need  not  be  completed,  27. 
abandonment  of,  382,  576. 
See  **  Abandonment  of." 
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JJNDERTAKISC^— continued, 
purposes  of  the,  31. 

Sec  "  Purposes  of  the  Undertaking." 

UNHEALTHY  HOUSES, 
closing  of,  547. 

tenant's  expenses  of  removing  to  be  paid,  547,  562. 
scheme  for  reconstruction,  551. 

See  **  Housing  of  the  Working  Classes  Act,  1890." 

UNIVERSITIES   OP  OXPORD   AND   CAMBRIDGE, 
fund  in  Court  may  be  applied  to  building  purposes,  141. 
consent  of  Board  of  Agriculture,  158. 
application  to  Court  to  sanction  building,  by  petition,  157. 

USE  OP  LAND, 

promoters  on  entering  before  purchase  may  use  the  land,  205,  211. 
may  use  it  as  their  own,  211. 
no  right  of  re-entrj'  in  landowner,  211. 
"  appropriate  and  use"  equivalent  to  **  take,"  204. 


VALUE.     See  **  Principles  of  Compensation." 
of  land  to  be  purchased,  96,  97. 

value  to  owner  to  be  compensated,  97. 

verdict  as  to,  to  be  given  separately  from  compensation  for  loss, 
82,  96. 
of  land  to  be  deposited  on  entry  before  purchase,  205,  209. 

See  "Entry." 
methods  of  ascertaining,  46. 

VALIDITY. 

of  notice  to  treat,  how  affected,  41. 
See  •*  Notice  to  Treat." 

VENDOR  AND  PURCHASER, 

relation  of,  established  by  fixing  of  price  after  notice  to  treat,  36. 

VENDOR'S  LIEN, 

landowner  after  entry  by  promoters  has,  211. 
no  lien  if  sale  for  an  agreed  rentcharge,  211. 

may  have  a  receiver,  211. 
not  for  unpaid  costs  of  arbitration,  211. 
enforcement  of,  211. 

must  have  a  declaration  of  lien,  211. 

sale  may  be  ordered  although  undertaking  in  use,  212. 

or  owner  may  be  put  in  possession,  212. 
procedure  to  enforce,  213. 

parties  to  be  joined,  213. 

not  granted  on  interlocutory  application,  213. 
form  of  order  to  enforce,  212,  213. 

VERDICT  OP  JURY, 

to  be  delivered  separately  as  to  value  of  lands  and  damage,  82. 

this  provision  directory  only,  83. 
to  be  signed  by  sheriff,  83.* 
to  be  kept  among  records  of  quarter  sessions,  83. 

provision  intended  for  sate  custody  only,  87. 
evidence  of,  by  copies,  83,  87. 

may  be  proved  verbally  if  not  recorded,  87. 
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VEEDICT  OF  JJTRY— continued. 

JTiiiBdiction  should  be  shown  on  face  of,  Ho, 
cannot  be  set  aside  if  within  jurisdiction.  84. 

although  misdirection  or  improper  rejection  of  evidence,  85. 

or  irregularity  in  summoning  jury,  85. 

or  juryman  disqualified  if  not  challenged,  78. 

or  because  amount  excessive,  85. 
set  aside  if  excess  of  jurisdiction,  84,  273. 

if  sheriff  interested,  76,  85. 

if  subjects  of  oom|)ensation  wrongly  included,  85. 

effect  of  setting  aside,  78. 
procedure  to  set  aside  by  certiorari,  84. 

excess  need  not  appear  on  face  of  proceedings,  85,  273. 

time  for  a])plying,  86. 
may  be  varied  u  wrong  items  can  be  separated,  86. 
enforcement  of,  usually  by  action,  86. 

not  usually  by  mafidamM,  86. 

defence  as  to  claimant's  right  may  be  pleaded  to  action  on,  86. 

excess  of  jurisdiction,  when  a  good  defence,  86. 
in  High  Court  assessments,  443 — 145. 

VIBRATION, 

when  grotmd  for  compensation,  122. 
from  *'tube*'  railways,  123. 

VJJSW, 

jury  may  have,  of  premises,  79,  80. 

VOLUNTEERS, 

acquisition  of  land  for,  580. 

compulsorily,  582. 
exercise  of  powers,  585. 
disposal  of  land  on  disbandment  of  corps,  584. 


WAREHOUSE, 

included  under  definition  of  railway,  283. 

railway  companies  are  authorised  to  take  land  for,  283,  291. 
included  as  part  of  authorised  work  in  making  docks,  367,  371 . 

WAR  OFFICE, 

power  to  purchase  and  take  land,  imder  Lands  Clauses  Act,  I860.. .403. 

Military  Lands  Act,  1892...580. 
Defence  Acts,  703. 

.SV«  **  Military  Purpoeee.*' 

WARRANT, 

for  summoning  jury  to  be  addressed  to  sheriff,  74. 
8ee  **  Sheriff." 

promoters  to  issue,  73. 

form  of,  76,  766. 

how  attested,  74. 
ten  days'  notice  to  be  given  by  promoters  before  issuing,  73. 

not  if  claim  under  section  68... 73. 

form  of  notice,  765. 
mandamus  will  issue  to  comnel  promoters  to  issue,  75. 

after  arbitration  has  failed,  75. 
in  claim  under  section  68 — 

warrant  to  issue  in  twenty- one  days  from  claim,  111,  114. 

although  a  second  notice  may  require  a  special  jury,  1 15. 
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WAERANT--con«triM«rf. 

to  sheriff  under  Michael  Angela  Taylor' 8  Act,  722. 
form  of,  786. 
Sewers  Act,  1833... 691. 
Defence  Act,  1842... 706. 
of  distress,  by  justices  to  recover  penalties  against  promoters,  271. 

WASTE  LANDS, 

provisions  as  to,  232. 
See  "Commons." 
taking  stones  from  to  repair  highways,  699. 

WATER, 

compensation  for,  when  taken  from  loch,  351. 

when  loch  embanked,  352. 
compensation  for,  when  taken  from  streams,  350. 
See  **  Stream." 

how  value  to  be  estimated,  351,  352. 

compensation  water,  351,  672. 
special  adaptability <»f  land  for  collection  of,  102,  352,  659,  672. 
no  compensation  for  taking  imdereround  water,  120,  356. 

owner  may  intercept,  although  supplying  waterworks,  120,  356. 
interference  with  flow,  an  injurious  affection,  127,  356. 

injury  to  mill,  127. 

flow  along  frontage,  127. 

if  water  percolating,  120,  356. 
diverting  of  whole  stream  is  a  taking,  127,  350,  356. 
powers  of  railway  company  as  to,  291. 
accommodation  works. to  supply,  321. 
power  of  district  council  to  acquire,  459,  471. 

WATER  PIPES, 
laying  of,  29. 

in  streets,  364. 

in  private  land,  364. 

interference  with  by  railway  company,  297,  298. 

WATERCOURSE, 

powers  of  railway  company  to  alter,  291. 

Commissioners  of  Sewers  as  to  altering,  408. 
to  make  new  courses,  408. 
See  **  Land  Drainage." 

WATERWORKS, 

compensation  for  laying  water  mains,  29. 

may  be  constructed  under  provisional  order,  448. 

not  incorporating  compulsory  powers  of  Lands  Clauses  Acts,  448. 
incorporating  Waterworks  Clauses  Act,  1847... 448. 
a  waterworks  company  is  a  person  absolutely  entitled  to  money  in 
Court,  150. 

WATERWORKS  CLAUSES  ACT,  1847, 
incoi'porated  in  special  Acts,  849. 

apjplication  of  349. 
definitions  in,  350. 

streams  include  brooks,  rivers  and  running  waters,  350. 
provisions  of  Lands  Clauses  Acts  to  apply,  349. 
full  compensation  to  be  given  for  lands  and  streams  taken,  350. 

principles  of,  as  in  Lands  Clauses  Acts,  116,  350. 

aistinction  between  taking  and  diverting  a  stream,  127,  350. 
fifetf  "  Stream." 

(93) 


Index. 

WATEBWOBKS  CLAUSES  ACT,   1847— coiifiniKrf. 

full  oompenaation  to  be  given  for  lands  and  streamB  takjoi—wniinued, 

all  interests  must  be  compensated,  351. 

measure  of  oompensation,  102,  352. 
5ee"  Water." 
power  to  execute  works,  355. 

undertakers  must  do  as  little  damage  as  can  be,  355. 

and  make  full  compensation,  355. 
errors  and  omissions  in  plans  to  be  corrected  by  justices,  352. 

certificate  to  be  deposited,  353. 
plans  and  alterations  to  be  deposited  with  clerk  of  peace,  351. 

may  be  inspected,  353. 

copies  to  be  evidence,  354. 
deviation  within  certain  limits,  354. 

if  beyond,  promoters  will  be  restrained^  354. 
penalty  for  obstructing  construction  of  work,  357. 

for  diverting  water  from  streams  taken,  357. 

reservation  of  rif  ht  to  use  water,  357. 
imdertakers  to  provide  accommodation  works,  357. 

disputes  as  to,  to  be  settled  by  justices,  358/1 

on  failure,  landowners  may  construct  them,  358. 
mines  excepted  from  conveyance  unless  expressly  mentioned,  358. 

maps  and  plans  of  underground  works  to  be  prepared,  359. 
to  be  deposited  with  clerk  of  the  peace,  359. 
inspection  to  be  allowed,  359. 
mines  near  works  not  to  be  worked  until  notice  given,  360. 

owners  may  work  if  undertakers  do  not  compensate,  361. 
must  work  in  usual  manner,  361. 

if  working  prevented,  communications  may  be  made,  361. 

compensation  payable  if  working  prevented,  360,  361. 

the  subjects  of  compensation,  362. 

undertakers  may  enter  to  inspect  mines,  363. 
;See**  Mines." 
owners  may  bring  action  for  injury  done  to  mines,  363. 

a  departure  from  general  principles  of  compensation,  363. 

if  iniury  apprehended,  364. 

not  for  via  majors  364. 
power  to  break  up  streets,  364. 
entry  on  private  land  to  lay  pipes,  364. 
access  to  special  Act,  365. 

penalfy  for  not  keeping  and  depositing  copies,  365. 

WAY, 

interference  with,  when  a  ground  of  compensation,  120,  124. 

See  *' Access,"  •* Easement,"  **  Highway." 
is  not  extinguishable,  if  no  provision  for  oompensation,  312. 

WESTMINSTER, 

compensation  for  lands  in,  how  assessed,  447. 

WILFUL  REFUSAL  OR  NEGLECT, 

of  landowner  to  convey  or  make  good  title,  meaning  of,  171,  172. 
deprives  owner  of  costs,  178,  181. 
if  capricious,  172,  181. 

WILL, 

compensation  for  rights  under,  98. 

WITNESSES, 

in  compensation  cases  before  justices,  52,  1.'72. 
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WLTKESSES— continued, 
before  arbitrators,  61. 

how  sammoned  by  subpoena,  61,  521,  527. 

examinatioxi  on  oath  or  otherwise,  61,  516. 

both  parties  to  have  opportunity  of  tendering,  62. 
arbitrator  may  be  called  as  a  witness,  71. 

as  to  what  he  mav  be  asked,  71. 
sheriff  to  summon  before  jury  on  request,  79. 

penalty  on  witnesses  making  default,  81. 
perjury  by,  274,  629, 

WOBKINa  CLASSES, 

obli^tion  to  rehouse,  636,  640. 
definition  of,  642. 

See  **  Housing  of  the  Working  Classes  Act,  1890." 

WORKS, 

authorised  for  construction  of  railway,  290. 


YEOMANRY, 

acquisition  of  land  for,  580,  589. 
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